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I. Abstract  

 

The Clean Power Plan is a major element of the United States’ strategy to combat climate 

change. The Clean Power Plan addresses carbon emissions from existing power plants by setting 

emissions limits for each state. Under the Clean Power Plan, states are supposed to develop their 

own plans to meet the goal that Environmental Protection Agency (EPA) has set. When EPA 

published the final version of the Clean Power Plan, the Agency also proposed model rules for 

the states. These model rules establish a trading-ready scheme that states can adapt to their 

individual policy priorities. The EPA published a mass- and rate-based model rule, and this paper 

focuses on the mass-based rule because it raises the question of allowance allocation while a 

rate-based rule would not. This paper explores the policy priorities that states may want to pursue 

through their Clean Power Plan compliance efforts. It also reviews the allowance allocation 

choices that states with mass-based trading plans will have to make and how the states may 

incorporate their policy goals into those decisions. 

 

II. Executive Summary 

 

The Environmental Protection Agency (EPA) developed the Clean Power Plan (CPP) to control 

the carbon emissions from existing power plants. Under the CPP, states are assigned a target for 

carbon emissions from existing power plants, and they are charged with developing a state plan 

to meet that target. The CPP’s final publication was accompanied by proposed model rules that 

allow for interstate training and are intended to help states develop their own plans. The model 

rules can be adopted in full or adapted to each state’s individual needs. 

 

The EPA proposed two model rules – a rate- and mass-based rule. With a rate-based rule, power 

plants are assigned a target rate by the state, and they are able to generate credits if they emit 

carbon dioxide at a rate lower than their target. Under a mass-based rule, states have a total 

tonnage of emissions allowed, which means that they have a sum of emissions allowances that 

need to be distributed and put into the market, unlike with a rate-based plan. The question of 

allocation of emissions is novel and complicated for state air regulators, as it implicates 

socioeconomic and political considerations. 

 

If a state chooses to pursue a mass-based trading plan, the considerations that state regulators 

may be balancing will vary depending on the state’s emissions target and its domestic energy 

mix, among other individual circumstances. Some of the policy priorities that state air regulators 

may be balancing include: political feasibility, affordability and impact on low-income 

consumers, affected industries, energy efficiency and renewable energy, and jobs. How the state 

is currently situated in relation to its emissions target will greatly impact which of these priorities 

the state chooses to pursue with its CPP compliance efforts.  

 

These policy priorities will impact how state regulators make decisions with regard to allowance 

allocation, if the state has opted for a mass-based scheme that allows for trading. The main 

choice facing the state will be the method of allocation – free allocation, auctions, and/or set 

asides. Free allocation is the free distribution of allowances to entities that the state wants to 

protect or reward. Auctions allow entities to bid on and purchase allowances, thereby generating 



ii 

 

revenue for the state. Set asides allow the state to reserve allowances to be awarded during the 

compliance period for certain types of projects.  

 

Depending on the method (or combination of methods) that the state selects, it will face further 

questions that affect the distribution of costs and benefits of the trading system. If a state opts for 

free allocation, it will have to determine to whom to allocate the allowances and on what basis. If 

a state decides to auction allowances, it will have to determine how to distribute the proceeds and 

who may participate in the auction. And, if a state chooses to include set asides, it will need to 

select specific types of activities and projects that it wants to support. 

 

Each of these decisions implicates a transfer of wealth, in the form of payments or allowances 

that carry value in the trading system. As such, these decisions are quite complicated and 

daunting for state regulators, but, depending on the state’s policy priorities, regulators can map 

out their best path to CPP compliance with a mass-based trading rule. For instance, a state that is 

facing a decline in its coal industry in order to meet its CPP target will likely favor free 

allocation to affected power plants with some set asides to create new jobs for displaced workers. 

If a state decides to implement a mass-based rule that allows for interstate trading, it will face 

complex tradeoffs, but it can navigate them more easily by focusing on the state’s policy 

priorities and mapping those onto the decision points that will arise. 
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I. Introduction 

The Clean Power Plan is the United States’ first time limiting greenhouse gas emissions 

from existing power plants. It is an EPA regulation promulgated under the Clean Air Act
3
 to 

address the growing threat of climate change. Under the Clean Power Plan, EPA establishes state 

targets for carbon emissions from power plants, and states develop their own plans to meet their 

targets. The final Clean Power Plan rule was published in August 2015 along with two model 

rules for state plans that allow for interstate trading. These model rules are intended to serve as a 

federal backstop or as the basis for state plans. States can choose to adopt an entire model rule or 

only certain elements of the model rules as they see fit for their economies, power sector, and 

environmental goals.  

Because of the flexibility of the model rules and state plans, states are in a position to 

tailor their compliance with the Clean Power Plan to their own domestic needs and policy 

priorities. Based on their current energy mixes and policy priorities, states may opt to alter some 

provisions of the model rules, including the allocation mechanisms in the mass-based model rule. 

 The question of allocation is novel for many air regulators, making it ripe for further 

exploration and explanation. Allocation choices implicate political, economic, and social 

considerations without compromising the environmental goals of the system. The total emissions 

remain the same, but the benefits and costs of the system can be distributed strategically. 

Allocation does not arise under the rate-based approach to regulating carbon emissions because 

allowances are not allocated under the rate-based approach. Instead, the state assigns rate targets 

to different types of facilities, and the facilities earn emissions rate credits (ERCs) by emitting 

carbon at a lower rate than their assigned rate. So, this paper focuses on this fascinating question 

of allocation mechanism that arises under the mass-based approach. 

                                                 
3
 42 U.S.C. § 7401, et seq. 
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This paper will provide a background overview of the Clean Power Plan and its proposed 

model state plans. It will then review the different policy tradeoffs that states may face with their 

Clean Power Plan compliance efforts and allocation decisions. And, it will finally map those 

policy tradeoffs and state priorities onto the mass-based model state plan to identify key 

allocation decisions in the model rule that should be adjusted in pursuit of these policy goals. 

II. Background 

a. Overview of the CPP 

The Clean Power Plan (CPP) is a regulation developed by the U.S. Environmental 

Protection Agency (EPA) as part of its greenhouse gas (GHG) reduction strategy. The plan was 

proposed in June 2014
4
 and finalized in August 2015

5
 (with the Federal Register notice coming 

in October 2015
6
). The CPP is the first effort by the EPA to limit GHG emissions from existing 

power plants and was presented by President Obama as “the single most important step America 

has ever taken in the fight against global climate change.”
7
 The U.S.’s commitment to the CPP is 

critical to meeting its obligations under the Paris Climate Agreement.
8
 With its national scope 

                                                 
4
 Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility Generating Units, 79 Fed. 

Reg. 34,830 (June 18, 2014) (codified at 40 C.F.R. pt. 60), available at https://www.gpo.gov/fdsys/pkg/FR-2014-

06-18/pdf/2014-13726.pdf. 
5
 EPA, Clean Power Plan for Existing Power Plants, EPA (last updated Feb. 11, 2016), 

https://www.epa.gov/cleanpowerplan/clean-power-plan-existing-power-plants. 
6
 Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility Generating Units, 80 Fed. 

Reg. 64,662 (Oct. 23, 2015) (codified at 40 C.F.R. pt. 60), available at https://www.gpo.gov/fdsys/pkg/FR-2015-10-

23/pdf/2015-22842.pdf.  
7
 Remarks Announcing the Environmental Protection Agency’s Clean Power Plan, 2015 DAILY COMP. PRES. DOC. 

54, p. 2, available at https://www.whitehouse.gov/the-press-office/2015/08/03/remarks-president-announcing-clean-

power-plan.  
8
 Coral Davenport, Supreme Court’s Blow to Emissions Efforts May Imperil Paris Climate Accord, N.Y. TIMES, Feb. 

10, 2016), http://www.nytimes.com/2016/02/11/us/politics/carbon-emissions-paris-climate-accord.html (quoting 

Zou Ji, “deputy director general of China’s National Center for Climate Change Strategy and International 

Cooperation” and “an adviser to the Chinese delegation at the Paris negotiations” responding to the stay of the CPP: 

“It had seemed that with the American commitments [with the Clean Power Plan], it was possible to get on the right 

emissions path globally. But without those commitments, that could be a blow to confidence in low-carbon 

development. In China domestically, there is also resistance to low-carbon policies, and they would be able to say: 

‘Look, the United States doesn’t keep its word. Why make so many demands on us?’”).  

https://www.gpo.gov/fdsys/pkg/FR-2014-06-18/pdf/2014-13726.pdf
https://www.gpo.gov/fdsys/pkg/FR-2014-06-18/pdf/2014-13726.pdf
https://www.epa.gov/cleanpowerplan/clean-power-plan-existing-power-plants
https://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf
https://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf
https://www.whitehouse.gov/the-press-office/2015/08/03/remarks-president-announcing-clean-power-plan
https://www.whitehouse.gov/the-press-office/2015/08/03/remarks-president-announcing-clean-power-plan
http://www.nytimes.com/2016/02/11/us/politics/carbon-emissions-paris-climate-accord.html
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and international implications, the CPP has drawn plenty of criticisms from interest groups and 

states, and the legal challenges are ongoing.
9
  

The EPA’s authority for this regulation came from the Clean Air Act (CAA). CAA § 

111(d) requires the EPA Administrator to regulate existing sources for pollutants that are 

regulated for new sources under CAA § 111(b) (as long as they are not regulated in certain other 

provisions of the statute).
10

 The EPA is to set a “standard of performance” for the existing 

sources, which the statute defines as a standard “reflect[ing] the degree of emission limitation 

achievable through the application of the best system of emission reduction [(BSER)]. . . .”
11

 The 

statute sets up a structure similar to that in CAA § 110, under which states develop state 

implementation plans (SIPs) to meet National Ambient Air Quality Standards (NAAQS) set by 

the EPA.
12

 As such, there is a distinct role to be played by states in meeting the targets 

                                                 
9
 For discussion of the legal vulnerabilities of the rule, see Jonathan H. Adler, Placing the Clean Power Plan in 

context, THE WASHINGTON POST (Feb. 10, 2016), https://www.washingtonpost.com/news/volokh-

conspiracy/wp/2016/02/10/placing-the-clean-power-plan-in-context/. The most recent decision by the Supreme 

Court to stay implementation of the CPP is not particularly relevant to this paper. Murray Energy Corp. v. EPA, 577 

U.S. 15A778 (Feb. 9, 2016) (order granting stay), available at 

http://www.supremecourt.gov/orders/courtorders/020916zr2_c07d.pdf. I continue operating under the EPA’s 

assumption that the CPP will be upheld in court eventually. EPA, Clean Power Plan for Existing Power Plants, 

supra note 5 (“EPA firmly believes the Clean Power Plan will be upheld when the merits are considered because the 

rule rests on strong scientific and legal foundations.”). If the stay results in a delay in implementation, the states will 

still need to develop their plans at some point, which is the stage at which this paper is relevant. Furthermore, the 

outcome of the CPP litigation may affect the form of future GHG regulation in the U.S., but it will not determine the 

fate and future of climate change policy overall. Christina I. Reichert, The Many Possible Futures of the Regulation 

of Greenhouse Gas Emissions, ENVIRONMENTAL, ENERGY AND RESOURCES LAW: AMERICAN BAR ASSOCIATION 

YOUNG LAWYERS DIVISION (2016), at 2, available at 

https://nicholasinstitute.duke.edu/sites/default/files/publications/environmental_newsletter_winter2016.authcheckda

m.pdf. The U.S. will likely pursue some form of climate change policy in the coming years, and based on recent 

experience, I expect that it may likely take the form of interstate trading. For examples of recent cap-and-trade 

systems, see Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility Generating 

Units, 80 Fed. Reg. 64,662; Welcome, REGIONAL GREENHOUSE GAS INITIATIVE (last visited Mar. 20, 2016), 

http://www.rggi.org/; American Clean Energy and Security Act of 2009, H.R. 2454, 111th Cong., available at 

https://www.congress.gov/bill/111th-congress/house-bill/2454.  
10

 42 U.S.C. § 7411(d) (2012). State plans are to “establish[] standards of performance for any existing source for 

any air pollutant (i) for which air quality criteria have not been issued or which is not included on a list published 

under section 7408(a) of this title or emitted from a source category which is regulated under section 7412 of this 

title but (ii) to which a standard of performance under this section would apply if such existing source were a new 

source. . . .” Id. § 7411(d)(1)(A). 
11

 Id. § 7411(a). 
12

 Id. § 7410. 

https://www.washingtonpost.com/news/volokh-conspiracy/wp/2016/02/10/placing-the-clean-power-plan-in-context/
https://www.washingtonpost.com/news/volokh-conspiracy/wp/2016/02/10/placing-the-clean-power-plan-in-context/
http://www.supremecourt.gov/orders/courtorders/020916zr2_c07d.pdf
https://nicholasinstitute.duke.edu/sites/default/files/publications/environmental_newsletter_winter2016.authcheckdam.pdf
https://nicholasinstitute.duke.edu/sites/default/files/publications/environmental_newsletter_winter2016.authcheckdam.pdf
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established by the regulation. While the EPA has regulated other pollutant sources under CAA § 

111(d) in the past, the CPP is novel in several ways, especially how the agency defined the 

BSER and how states can achieve their emissions reductions.
13

 

The CPP covers fossil fuel-fired electric steam generating units and natural gas combined 

cycle units.
14

 EPA has developed a target emissions rate for each of these types of plants – 1,305 

pounds per megawatt hour for fossil fuel-fired electric steam generating units and 771 pounds 

per megawatt hour for natural gas combined cycle units.
15

 These rates were calculated from three 

main “building blocks” that the EPA used to define the BSER: (1) “increasing the operational 

efficiency of coal-fired power plants”; (2) “shifting electricity generation from higher emitting 

fossil fuel-fired steam power plants (generally coal-fired) to lower emitting natural gas-fired 

power plants”; and, (3) increasing “electricity generation from renewable sources of energy like 

wind and solar.”
16

 EPA divided the country into its three regional electricity interconnects and 

applied these building blocks to the plants in each region.
17

 EPA then selected the rate from the 

region with the most achievable rate to become the final rates mentioned above.
18

 

EPA used the emissions rates to establish a limit for carbon from power plants for each 

state based on the state’s energy sector. The sum of the state goals should lead to a national 

reduction in carbon dioxide from power plants to 32% below 2005 levels by 2030.
19

 The EPA 

“calculated an average of the category-specific fossil steam and NGCC rates, weighting by the 

                                                 
13

 See, e.g., Adler, supra note 9 (discussing the new building block and beyond-the-fenceline approach EPA has 

employed here). 
14

 EPA, CLEAN POWER PLAN – TECHNICAL SUMMARY FOR STATES 1 (last visited Mar. 20, 2016), 

http://www3.epa.gov/airquality/cpptoolbox/technical-summary-for-states.pdf. 
15

 Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility Generating Units, 80 Fed. 

Reg. at Table 1 to subpt. UUUU of pt. 60.  
16

 EPA, CLEAN POWER PLAN – TECHNICAL SUMMARY FOR STATES, supra note 14, at 1.  
17

 EPA, Fact Sheet: Components of the Clean Power Plan, EPA (last updated Aug. 13, 2015), 

https://www.epa.gov/cleanpowerplan/fact-sheet-components-clean-power-plan. 
18

 Id. 
19

 Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility Generating Units, 80 Fed. 

Reg. at 64,736 fn. 384.  

http://www3.epa.gov/airquality/cpptoolbox/technical-summary-for-states.pdf
https://www.epa.gov/cleanpowerplan/fact-sheet-components-clean-power-plan
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state’s baseline generation levels for each source category.”
20

 The state goals are presented by 

the EPA as rate- and mass-based goals, and states have the option of which one to pursue. 

Compliance with a rate-based goal would be demonstrated based on pounds of CO2 per MWh.
21

 

The mass-based goal is a translation of the rate-based goal to a total tonnage of CO2 emissions, 

which can be calculated a variety of ways but generally should represent the product of the 

carbon dioxide emissions rate and the state’s generation.
22

  

Under the mass-based approach, states need to insert the allowances into the marketplace, 

raising the issue of allowance allocation. With a rate-based approach, on the other hand, there are 

no allowances to allocate among emitters or other entities. Instead, the state sets rate targets for 

different types of facilities, and emissions rate credits (ERCs) are earned by facilities that 

perform better than their assigned rate. This piece will focus on the mass-based approach, as it 

raises the controversial and interesting question of allowance allocation that does not arise under 

the rate-based approach.  

Allowance allocation is unfamiliar territory for many state air regulators, making it a 

topic worthy of further exploration. Allowance allocation is particularly interesting because it 

does not affect the environmental achievement of the system but it controls the distributional 

effects of the system. This makes allowance allocation an even more difficult question for air 

regulators because it pulls in political, social, and economic considerations that they do not 

typically face. 

                                                 
20

 EPA, CLEAN POWER PLAN STATE GOAL VISUALIZER, available at http://www.epa.gov/sites/production/files/2015-

08/clean-power-plan-state-goal-visualizer_0.xlsm. 
21

 Julie DeMeester & Sarah Adair, EPA’s Clean Power Plan: Understanding and Evaluating the Proposed Federal 

Plan and Model Rules, 45 ENVTL. LAW. INST. 11155, available at 

https://nicholasinstitute.duke.edu/sites/default/files/publications/clean_power_plan_understanding_and_evaluating_t

he_proposed_federal_plan_and_model_rules_elr_0.pdf.  
22

 EPA, OFFICE OF AIR RADIATION, TRANSLATION OF THE CLEAN POWER PLAN EMISSION RATE-BASED CO2 GOALS 

TO MASS-BASED EQUIVALENTS (Nov. 2014), available at http://www.epa.gov/sites/production/files/2014-

11/documents/20141106tsd-rate-to-mass.pdf. 

http://www.epa.gov/sites/production/files/2015-08/clean-power-plan-state-goal-visualizer_0.xlsm
http://www.epa.gov/sites/production/files/2015-08/clean-power-plan-state-goal-visualizer_0.xlsm
https://nicholasinstitute.duke.edu/sites/default/files/publications/clean_power_plan_understanding_and_evaluating_the_proposed_federal_plan_and_model_rules_elr_0.pdf
https://nicholasinstitute.duke.edu/sites/default/files/publications/clean_power_plan_understanding_and_evaluating_the_proposed_federal_plan_and_model_rules_elr_0.pdf
http://www.epa.gov/sites/production/files/2014-11/documents/20141106tsd-rate-to-mass.pdf
http://www.epa.gov/sites/production/files/2014-11/documents/20141106tsd-rate-to-mass.pdf
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Regardless of whether the state adopts a rate- or mass-based target, states also have the 

choice of plan type – “emissions standards” state plan type or “state measures” state plan type. 

The “emissions standards” plans would impose all of the requirements on affected power 

plants.
23

 On the other hand, a “state measures” plan would allow for a combination of measures 

applying to affected plants and other entities to reduce carbon emissions from affected power 

plants and meet the state’s goals, with a federally-enforceable backstop standard for the affected 

power plants.
24

 States are free to meet their target with other compliance measures like demand-

side energy efficiency, interstate trading, and nuclear and hydropower developments.
25

 

The rule originally required state plans to be submitted (or an extension requested) by 

September 2016, with interim goals leading up to 2030, at which point the state should be in 

compliance with its target. These deadlines might change in light of recent litigation, but the 

EPA still fully expects that the Supreme Court will uphold the CPP on its merits.
26

 

b. Model Rules and Federal Plans 

Along with the final CPP rule, EPA proposed model rules and federal plans in 2015. The 

model rules are intended to aid states in developing their state plans.
27

 States may also adopt 

them as the federally enforceable backstop required under a state measures approach. If a state 

adopts the finalized model rule, its plan would be presumptively approvable.
28

 The proposed 

federal plans, on the other hand, are the plans that EPA would impose upon a state that fails to 

                                                 
23

 EPA, CLEAN POWER PLAN – TECHNICAL SUMMARY FOR STATES, supra note 14, at 3. 
24

 Id.; Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility Generating Units, 80 

Fed. Reg. at 64,837, 64,851. 
25

 EPA, CLEAN POWER PLAN – TECHNICAL SUMMARY FOR STATES, supra note 14. 
26

 EPA, Clean Power Plan for Existing Power Plants, supra note 5. For further discussion of the ongoing litigation 

and its implications, please see supra note 9.  
27

 EPA, Fact Sheet: Clean Power Plan Proposed Federal Plan and Proposed Model Rules, EPA (last updated Oct. 

8, 2015), http://www.epa.gov/cleanpowerplan/fact-sheet-clean-power-plan-proposed-federal-plan (“The model rules 

provide a cost‐effective pathway to adopt a trading system supported by EPA and make it easy for states and power 

plants to use emissions trading. It does the heavy lifting for states who may choose to use a model rule as their state 

plan.”). 
28

 Id.; Carbon Pollution Emission Guidelines for Existing Stationary Sources: Electric Utility Generating Units, 80 

Fed. Reg. at 64,833, 64,904, 64,910.  

http://www.epa.gov/cleanpowerplan/fact-sheet-clean-power-plan-proposed-federal-plan
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submit a satisfactory plan to the EPA. EPA plans to finalize the model rules in the summer of 

2016.
29

 EPA does not plan to finalize a federal plan until a state has actually failed to meet its 

duty.
30

 

The EPA has proposed a rate- and mass-based model rule and federal plan. With the 

model rules, states can choose whether to pursue a rate- or mass-based approach. For the federal 

plans, EPA will select a mass- or rate-based approach on a state-by-state basis when states fail to 

submit satisfactory plans.
31

 This paper focuses on the mass-based approach, but there are several 

factors that may affect states’ difficult choice between a mass- and rate-based approach.
32

 

Several states are already participating in mass-based programs like RGGI
33

 and California’s 

domestic system,
34

 which will likely lead to those states selecting a mass-based approach. For 

that reason, in addition to the difficulty of these decisions, as discussed in Section III.a., this 

paper focuses on the mass-based approach. 

 This paper also focuses on the model rule rather than the federal plan. The provisions in 

the model federal plans parallel the proposed model rules in most ways. The federal plan is 

slightly more limited in the ways that the states are able to meet their emission obligations.
35

 The 

                                                 
29

 EPA, Fact Sheet: Clean Power Plan Proposed Federal Plan and Proposed Model Rules, supra note 27. 
30

 Id. 
31

 Id. The Agency is currently took comments on this choice. Federal Plan Requirements for Greenhouse Gas 

Emissions From Electric Utility Generating Units Constructed on or Before January 8, 2014; Model Trading Rules; 

Amendments to Framework Regulations, 80 Fed. Reg. at 64,969.  
32

 Jeannine Anderson, Mass- vs. rate-based models debated at Clean Power Plan workshop, AMERICAN PUBLIC 

POWER ASSOCIATION (Oct. 21, 2015), 

http://www.publicpower.org/media/daily/ArticleDetail.cfm?ItemNumber=44685 (“‘I think we prefer mass-based,’ 

said Sandra Byrd, a vice president with the Arkansas Electric Cooperative Corp., and former chair of the Arkansas 

Public Service Commission. However, she added, ‘a rate-based approach does allow for economic development.’ 

The jury is still out on which approach is going to be preferred, she said.”).  
33

 RGGI has a mass-based cap for short tons of CO2. Welcome, REGIONAL GREENHOUSE GAS INITIATIVE (last visited 

Mar. 20, 2016), http://www.rggi.org/. 
34

 California has a mass-based cap for metric tons of CO2 equivalents. CALIFORNIA AIR RESOURCES BD., CHAPTER 

3: WHAT DOES MY COMPANY NEED TO DO TO COMPLY WITH THE CAP-AND-TRADE REGULATION? (Apr. 2013), 

available at 

http://www.arb.ca.gov/cc/capandtrade/guidance/20130419%20Guidance%20Document%20Ch%203%20posting.pdf

.  
35

 DeMeester & Adair, supra note 21, at 11160.  

http://www.publicpower.org/media/daily/ArticleDetail.cfm?ItemNumber=44685
http://www.arb.ca.gov/cc/capandtrade/guidance/20130419%20Guidance%20Document%20Ch%203%20posting.pdf
http://www.arb.ca.gov/cc/capandtrade/guidance/20130419%20Guidance%20Document%20Ch%203%20posting.pdf
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two main differences between the proposed model rule and the proposed federal plan are that the 

model rule can allow for a broader set of clean energy resources and states under the model rule 

can opt out of an early-action set aside.
36

 The proposal also suggests that states would be able to 

slightly adapt a federal plan, but it does not seem that they would be able to switch between 

mass- and rate-based approaches,
37

 which is a persuasive reason for states to adopt the model 

rule and not risk their fate at EPA’s hands.
38

 Many of the adaptations states can make to the 

model rule might also be available even if they are subject to the federal plan, including the 

allocation method. 

c. Mass-based model rule 

i. Trading-ready rule 

The mass-based model rule focuses on interstate trading, proposing a “trading ready” 

state plan.
39

  Under a mass-based trading scheme, the state distributes its mass-based CO2 

emissions limit across a number of permits or allowances. Anyone holding an allowance can 

then trade it with other parties during the compliance period. By the end of the compliance 

period, power plants covered by this rule must hold the appropriate number of allowances for 

their total emissions during the period.  

A trading scheme is beneficial because entities can buy and sell allowances up until the 

point where it no longer makes sense with their marginal cost of abatement. A broader group of 

                                                 
36

 Federal Plan Requirements for Greenhouse Gas Emissions From Electric Utility Generating Units Constructed on 

or Before January 8, 2014; Model Trading Rules; Amendments to Framework Regulations, 80 Fed. Reg. at 64,968. 

For more discussion of the Clean Energy Incentive Program, please see infra Section IV.c.ii.; DeMeester & Adair, 

supra note 21, at 11160. 
37

 DeMeester & Adair, supra note 21, at 11160. 
38

 Some states may be forced into a federal implementation if there is enough local opposition to CPP regulations. 

Some state legislatures are restricting their regulators’ abilities to comply with the CPP, so the states will not have a 

choice. Thomas Overton, Political Opposition to Clean Power Plan Looms Large, Experts Say, POWER (Dec. 9, 

2015), http://www.powermag.com/political-opposition-to-clean-power-plan-loom-large-experts-say/?pagenum=2; 

Emily Holden, 2016 holds flurry of state planning, legal drama for Clean Power Plan, E&E PUBLISHING (Jan. 4, 

2016), http://www.eenews.net/stories/1060030047. 
39

 The mass-based rule is also a trading-ready approach, but as mentioned above, this paper focuses on the mass-

based model rule. 

http://www.powermag.com/political-opposition-to-clean-power-plan-loom-large-experts-say/?pagenum=2
http://www.eenews.net/stories/1060030047


9 

 

potential traders (across a larger regional scale) “provides greater opportunities for cost-effective 

implementation of controls compared to a smaller region.”
40

 In addition to efficiency gains, 

trading across states can improve public acceptance of a regulation because it legitimizes the 

state’s action and reduces the perception that the domestic industries are being put at a 

competitive disadvantage with their neighbors.
41

 Furthermore, with a carbon trading scheme like 

the CPP, there is potential “for enabling power plant operators to identify their compliance 

pathway, leaving energy planning decisions to energy experts (e.g., power plant owners and 

utility commissioners) rather than environmental regulators, and allowing power plant operators 

to determine economic compliance choices over time.”
42

  

The trading-ready scheme proposed by the EPA takes advantage of these benefits of 

scale, but it also offers benefits that states might not have in a traditional multistate trading 

scheme. Under EPA’s proposal, if states adopt the model rule (or are subject to a federal plan), 

they are eligible for interstate trading with each other. States that adopt a mass-based trading-

ready scheme need not develop a formal agreement with other states to facilitate interstate 

trading. Rather, entities are free to trade across state lines as long as certain elements of their 

trading systems match.
43

 This trading-ready approach leaves state autonomy intact, meaning that 

parties can trade even when their states’ policy objectives or choices do not align perfectly.
44

  

 

                                                 
40

 Federal Plan Requirements for Greenhouse Gas Emissions From Electric Utility Generating Units Constructed on 

or Before January 8, 2014; Model Trading Rules; Amendments to Framework Regulations, 80 Fed. Reg. 64,966, 

65,011 (Oct. 23, 2015), available at https://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22848.pdf.   
41

 Christian Flachsland, et al., To link or not to link: benefits and disadvantages of linking cap-and-trade systems, 9 

CLIMATE POLICY,  358, 386 (2009), available at http://www.tandfonline.com/doi/abs/10.3763/cpol.2009.0626. 
42

 JONAS MONAST, ET AL., ENHANCING COMPLIANCE FLEXIBILITY UNDER THE CLEAN POWER PLAN: A COMMON 

ELEMENTS APPROACH TO CAPTURING LOW-COST EMISSIONS REDUCTIONS 1 (2015), available at 

https://nicholasinstitute.duke.edu/sites/default/files/publications/ni_pb_15-01.pdf. 
43

 Federal Plan Requirements for Greenhouse Gas Emissions From Electric Utility Generating Units Constructed on 

or Before January 8, 2014; Model Trading Rules; Amendments to Framework Regulations, 80 Fed. Reg. at 64,976–

77. 
44

 JONAS MONAST, supra note 42, at 4. 

https://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22848.pdf
http://www.tandfonline.com/doi/abs/10.3763/cpol.2009.0626
https://nicholasinstitute.duke.edu/sites/default/files/publications/ni_pb_15-01.pdf
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ii. Allowance distribution 

With a mass-based trading regime, the allowances must be distributed to entities who 

may then trade them. The distribution of allowances can be the most controversial and important 

component of the entire trading system. Allowances have great economic value in a mass-based 

system,
45

 so their distribution can be critical to supporting other state policy goals or to securing 

industry or public support of a new trading system. This paper focuses on allowance distribution 

as a means to pursue policy (and economic) goals and to ensure political feasibility. The goal of 

the paper is to unpack some of the complicated tradeoffs that may be new or unfamiliar to state 

air officials making allowance allocation decisions under the CPP. 

As discussed further below, the main options that states have include auctions, free 

allocation to certain industries or entities, or set asides. Set asides are typically when a state 

designates a certain portion of the total allowances for a particular purpose. By setting aside 

allowances for a particular cause or state policy interest, the state can guarantee that the interest 

group will benefit from the rule. Often, the set asides are used as rewards for entities who 

undertake certain actions – e.g., energy efficiency efforts or development of renewable energy 

resources. Each allocation decision leads to several subsequent choices that could also greatly 

affect the public perception and political feasibility of the project. 

The EPA has proposed a combination of free allocation and set asides in the model rule 

and federal plan. For most of the allowances, the Agency has proposed a system of free 

allocation to affected EGUs based on historic generation between 2010 and 2012.
46

 The model 

rule also includes several set asides, which constitute part of the initial allocation of allowances. 

EPA has proposed set-asides for the Clean Energy Incentive Program (CEIP), renewable energy, 

                                                 
45

 DeMeester & Adair, supra note 21, at 11158.  
46

 Id.  
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and an output-based set aside to address leakage.
47

 The CEIP set-aside is intended to reward 

early action on renewable energy and demand-side energy efficiency in low-income 

communities.
48

 The EPA also sought comment on whether the final model rule “should include 

presumptively approvable provisions for energy efficiency set asides. . . .”
49

 

The remainder of this paper will look more closely at the allocation elements of the 

proposed mass-based rule and the tradeoffs states face in evaluating their options for each 

element.  

III. State Policy Priorities and Typologies 

State decision makers are faced with competing interests and difficult decisions here. 

There are a number of economic, political, and social considerations that they must balance, 

especially with major policy developments like implementing the CPP. The balancing is 

particularly tough when many of these policy priorities and interests are in conflict, forcing state 

decision makers to prioritize certain policy objectives or interest groups. The following sections 

detail some of the considerations that states are balancing and which might be most important to 

different types of states.
50

 This paper is intended to explore the flexibility of the model rule and 

how states might be able to adapt it based on their policy priorities. It is not meant to serve as 

                                                 
47

 Memorandum from EPA, Office of Air & Radiation on Renewable Energy (RE) Set‐aside Technical Support 

Document (TSD) (Aug. 2015), available at http://www.epa.gov/sites/production/files/2015-11/documents/tsd-fp-re-

setaside.pdf. 
48

 EPA, Fact Sheet: Clean Energy Incentive Program, EPA (last updated Oct. 21, 2015), 

https://www.epa.gov/cleanpowerplan/fact-sheet-clean-energy-incentive-program. 
49

 EPA, Fact Sheet: Energy Efficiency in the Clean Power Plan, EPA (last updated Aug. 20, 2015), 

http://www.epa.gov/cleanpowerplan/fact-sheet-energy-efficiency-clean-power-plan (“We are also seeking comment 

as to whether or not the final mass-based model rule should include presumptively approvable provisions for energy 

efficiency set asides, when states set aside a certain number of mass allowances to reward energy efficiency 

actions.”). 
50

 These are by no means exhaustive lists. For another interesting list of competing interests, see FRANZ LITZ & 

BRIAN MURRAY, MASS-BASED TRADING UNDER THE CLEAN POWER PLAN: OPTIONS FOR ALLOWANCE ALLOCATION 

11–13 (Mar. 2016), available at https://nicholasinstitute.duke.edu/sites/default/files/publications/ni_wp_16-

04_0.pdf.  

http://www.epa.gov/sites/production/files/2015-11/documents/tsd-fp-re-setaside.pdf
http://www.epa.gov/sites/production/files/2015-11/documents/tsd-fp-re-setaside.pdf
https://www.epa.gov/cleanpowerplan/fact-sheet-clean-energy-incentive-program
http://www.epa.gov/cleanpowerplan/fact-sheet-energy-efficiency-clean-power-plan
https://nicholasinstitute.duke.edu/sites/default/files/publications/ni_wp_16-04_0.pdf
https://nicholasinstitute.duke.edu/sites/default/files/publications/ni_wp_16-04_0.pdf


12 

 

guide to specific states or as a comprehensive review of the ways states might adjust the rule in 

their policy interests.  

a. State Interests 

i. Political Feasibility 

As with almost every decision made by a state, the choices relating to CPP compliance 

must be politically palatable.
51

 Regardless of which other interests the proposed plan meets, a 

state will be unable to promulgate it without sufficient political support (or leverage). This 

implicates local politics and the dynamics between the state legislature and regulators – the 

policy must be supported by “the electorate and elected representatives.”
52

 Some state air 

regulators are facing resistance and interference from legislators (who are presumably reacting to 

constituent interests).
53

 There are several approaches to making a rule more politically feasible 

for the public. The state could present this as promoting fairness – the rule imposes a burden on a 

certain industry, so the state should help the industry adapt; the state should reward early and 

cooperative actors; the state should protect low-income consumers so they do not have to bear 

the brunt of this rule; etc.  

The political feasibility of the rule relates directly to some of the other considerations 

states have. For instance, a plan could be more politically feasible if it promises job growth and 

economic benefits. Alternatively, a plan might appeal to the public and legislators if it protects 

the affected industry or low-income consumers, depending on the political climate. The interplay 

between political feasibility and other considerations makes it particularly difficult to evaluate 

                                                 
51

 See the discussion of considerations in developing a climate policy in PEW CENTER ON GLOBAL CLIMATE 

CHANGE, GREENHOUSE GAS EMISSIONS ALLOWANCE ALLOCATION 3, available at 

http://www.c2es.org/docUploads/DDCF-AllowanceAllocation.pdf (“Another concern is the degree of political 

feasibility and the desire to build a broad consensus across society that supports taking action to combat climate 

change.”). 
52

 WERNER ANTWEILER, ELEMENTS OF ENVIRONMENTAL MANAGEMENT (Univ. of Toronto Press 2014  
53

 Holden, supra note 38.  

http://www.c2es.org/docUploads/DDCF-AllowanceAllocation.pdf


13 

 

political feasibility. And, it is so highly dependent on a state’s economic and political 

circumstances that no policy will have the same effect on political feasibility in two different 

states.  

ii. Affordability and Low-Income Consumers 

Some have predicted that the CPP will result in an increase in electricity prices,
54

 but that 

has been contested and qualified, with some explaining that electricity prices per kilowatt hour of 

production may go up but consumers’ electricity rates will not.
55

 Regardless, state officials and 

their constituents may be concerned with the affordability of electricity
56

 and the impact on low-

income electricity consumers.
57

 Low-income consumers will be hit hard if there is an increase in 

electricity prices because essential spending on electricity comprises a larger portion of their 

                                                 
54

 The Truth About EPA’s Costly Carbon Regulations, AMERICAN COALITION FOR CLEAN COAL ELECTRICITY (last 

visited Mar. 21), http://www.americaspower.org/nera/; NERA, ENERGY AND CONSUMER IMPACTS OF EPA’S CLEAN 

POWER PLAN (2015), available at http://www.americaspower.org/wp-content/uploads/2015/11/NERA-CPP-Final-

Nov-7.pdf; Institute for Energy Research, Obama’s “Clean Power Plan” Should Be Called the “Costly Power 

Plan”, INSTITUTE FOR ENERGY RESEARCH (Nov. 19, 2015), http://instituteforenergyresearch.org/analysis/obamas-

clean-power-plan-should-be-called-the-costly-power-plan/.  
55

 Ben Adler, No, Obama’s Clean Power Plan won’t raise your electric bills, no matter what conservatives say, 

GRIST (Nov. 17, 2015), http://grist.org/climate-energy/no-obamas-clean-power-plan-wont-raise-your-electric-bills-

no-matter-what-conservatives-say/; PUBLIC CITIZEN, CLEAN POWER, CLEAR SAVINGS (2015), available at 

http://www.citizen.org/documents/Clean-Power-Clear-Savings-Report-November-2015.pdf. 
56

 See, e.g., MINNESOTA RURAL ELECTRIC ASSOCIATION, COMMENTS ON PROPOSED FEDERAL PLAN REQUIREMENTS 

FOR GREENHOUSE GAS EMISSIONS FROM ELECTRIC UTILITY GENERATING UNITS CONSTRUCTED ON OR BEFORE 

JANUARY 8, 2014; MODEL TRADING RULES; AMENDMENTS TO FRAMEWORK REGULATIONS (Jan. 21, 2016) (“As 

member-owned cooperatives we strive to put our members first and that means keeping their electric service 

reliable, safe and affordable. For the Clean Power Plan to be effective, affordability must be a priority.”), available 

at http://www.regulations.gov/contentStreamer?documentId=EPA-HQ-OAR-2015-0199-

0410&attachmentNumber=1&disposition=attachment&contentType=pdf. 
57

 See, e.g., AMERICAN GAS ASSOCIATION, ET AL., COMMENT SUBMITTED BY AMERICAN GAS ASSOCIATION, EDISON 

ELECTRIC INSTITUTE, NATIONAL ASSOCIATION OF STATE ENERGY OFFICIALS ET AL. (Jan. 15, 2016) (“In addition to 

these comments on the CEIP, we would like to take this opportunity to thank the EPA for specifically recognizing in 

the final 111(d) guidelines that energy efficiency programs for the low-income sector represent an important and 

appropriate measure toward the achievement of the desired goal of reducing power plant emissions.”), available at 

http://www.regulations.gov/contentStreamer?documentId=EPA-HQ-OAR-2015-0199-

0648&attachmentNumber=1&disposition=attachment&contentType=pdf; NATIONAL HOUSING TRUST, COMMENT 

ON FEDERAL PLAN REQUIREMENTS FOR GREENHOUSE GAS EMISSIONS FROM ELECTRIC UTILITY 

GENERATING UNITS CONSTRUCTED ON OR BEFORE JANUARY 8, 2014; MODEL TRADING RULES; 

AMENDMENTS TO FRAMEWORK REGULATIONS (Jan. 21, 2016) (focusing on “ensure that energy efficiency projects 

targeted to low-income families residing in affordable housing are maximized under the federal and model state 

plans”), available at http://www.regulations.gov/contentStreamer?documentId=EPA-HQ-OAR-2015-0199-

0551&attachmentNumber=1&disposition=attachment&contentType=pdf. 

http://www.americaspower.org/nera/
http://www.americaspower.org/wp-content/uploads/2015/11/NERA-CPP-Final-Nov-7.pdf
http://www.americaspower.org/wp-content/uploads/2015/11/NERA-CPP-Final-Nov-7.pdf
http://instituteforenergyresearch.org/analysis/obamas-clean-power-plan-should-be-called-the-costly-power-plan/
http://instituteforenergyresearch.org/analysis/obamas-clean-power-plan-should-be-called-the-costly-power-plan/
http://grist.org/climate-energy/no-obamas-clean-power-plan-wont-raise-your-electric-bills-no-matter-what-conservatives-say/
http://grist.org/climate-energy/no-obamas-clean-power-plan-wont-raise-your-electric-bills-no-matter-what-conservatives-say/
http://www.citizen.org/documents/Clean-Power-Clear-Savings-Report-November-2015.pdf
http://www.regulations.gov/contentStreamer?documentId=EPA-HQ-OAR-2015-0199-0410&attachmentNumber=1&disposition=attachment&contentType=pdf
http://www.regulations.gov/contentStreamer?documentId=EPA-HQ-OAR-2015-0199-0410&attachmentNumber=1&disposition=attachment&contentType=pdf
http://www.regulations.gov/contentStreamer?documentId=EPA-HQ-OAR-2015-0199-0648&attachmentNumber=1&disposition=attachment&contentType=pdf
http://www.regulations.gov/contentStreamer?documentId=EPA-HQ-OAR-2015-0199-0648&attachmentNumber=1&disposition=attachment&contentType=pdf
http://www.regulations.gov/contentStreamer?documentId=EPA-HQ-OAR-2015-0199-0551&attachmentNumber=1&disposition=attachment&contentType=pdf
http://www.regulations.gov/contentStreamer?documentId=EPA-HQ-OAR-2015-0199-0551&attachmentNumber=1&disposition=attachment&contentType=pdf
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household income, unless the states implement measures to support low-income consumers.
58

 

Citizens living in closer proximity to power plants and suffering from the local pollutants emitted 

by the plants are be more likely to be low-income ratepayers,
59

 so there may be a sense that they 

ought to be repaid for bearing this burden. States can focus on low-income ratepayers or 

affordability to all ratepayers more generally.  

As ratepayers are typically also the voter base for state officials, it may be in the officials’ 

best political interest to support the ratepayers.
60

 But, states must balance this with easing the 

transition to CPP compliance for the affected industry, and, in some states, industry players may 

carry more political influence than low-income ratepayers. 

iii. Affected Industries 

The CPP directly targets fossil fuel-fired electric steam generating units and natural gas 

combined cycle units. Under a mass-based trading plan like the one proposed in EPA’s model 

rule, these facilities will have to submit allowances at the end of the compliance period to show 

that their emissions have not exceeded their allowances. Many of the older, coal-fired power 

                                                 
58

 Researchers at Resources f or the Future modeled the impact the cap-and-trade Waxman-Markey bill, showing 

that it would have had on low-income households. JOSHUA BLONZ, DALLAS BURTRAW, & MARGARET A. WALLS, 

HOW DO THE COSTS OF CLIMATE POLICY AFFECT HOUSEHOLDS? THE DISTRIBUTION OF IMPACTS BY AGE, INCOME, 

AND REGION (2011) (“We find that low-income households are protected under all the scenarios. In all cases, the 

allocation of allowances offsets the increase in energy expenditures for an average household in the lowest income 

quintile, leading to a net gain for low-income households. Under Waxman-Markey, this result is due to the energy 

rebate entitlement provision for low-income households. . .”), available at 

http://www.rff.org/files/sharepoint/WorkImages/Download/RFF-DP-10-55.pdf. 
59

 NATL. ASSN. FOR THE ADVANCEMENT OF COLORED PEOPLE, ET AL., COAL BLOODED: PUTTING PROFITS BEFORE 

PEOPLE (2012), http://www.naacp.org/page/-/Climate/CoalBlooded.pdf; Juan Declet-Barreto, The Clean Power Plan 

will help reduce power plan pollutant emissions among our most exposed communities, SWITCHBOARD: NATURAL 

RESOURCES DEFENSE COUNCIL STAFF BLOG (Aug. 22, 2015), http://switchboard.nrdc.org/blogs/jdeclet-

barreto/the_clean_power_plan_addresses.html; Natl. Assn. for the Advancement of Colored People, NAACP Report 

Reveals Disparate Impact of Coal-Fired Power Plants, WWW.NAACP.ORG (Nov. 16, 2012),  

http://www.naacp.org/press/entry/naacp-report-reveals-disparate-impact-of-coal-fired-power-plants.  
60

 “Ratepayers” or “customers” also include businesses, nonprofits, etc. Seth Kaplan, Why ‘Ratepayer’ is a Dirty 

Word, GREENTECH MEDIA (May 22, 2014), available at http://www.greentechmedia.com/articles/read/theres-no-

such-thing-as-a-ratepayer.  

http://www.rff.org/files/sharepoint/WorkImages/Download/RFF-DP-10-55.pdf
http://www.naacp.org/page/-/Climate/CoalBlooded.pdf
http://switchboard.nrdc.org/blogs/jdeclet-barreto/the_clean_power_plan_addresses.html
http://switchboard.nrdc.org/blogs/jdeclet-barreto/the_clean_power_plan_addresses.html
http://www.naacp.org/press/entry/naacp-report-reveals-disparate-impact-of-coal-fired-power-plants
http://www.greentechmedia.com/articles/read/theres-no-such-thing-as-a-ratepayer
http://www.greentechmedia.com/articles/read/theres-no-such-thing-as-a-ratepayer
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plants will be retired as a result of the CPP,
61

 so states may want to lessen the losses for these 

plants. Remaining power plants may also be in the position of limiting the effects on ratepayers 

if the state is able to ease the impact of CPP compliance for power plants.
62

  

 Many of these affected power plants and utilities have been the most vocal in challenging 

the CPP,
63

 so states may face a vigorous battle in developing and implementing their compliance 

plans. By prioritizing the interests of the affected power plants, states may be able to appease 

them and avoid a political battle. As mentioned above, affected industry players may also have 

high political capital in the state, necessitating attention to the affected industry in order to make 

the policy politically feasible. 

Additionally, the state may also need to consider other local vulnerable, energy-intensive 

industries that may suffer from increased electricity costs. These vulnerable industries may 

include “industrial chemicals, paper, iron and steel, aluminum, and bulk glass.”
64

 Their 

vulnerability arises from increased energy costs in combination with expected drops in 

consumption as a result of the CPP.
65

 States might expect these industries to fight against their 

CPP regulations. 

                                                 
61

 W. Gardner Selby, Robert Henneke says Obama’s Clean Power Plan eliminates coal-fired power plants, 

POLITIFACT (July 24, 2015), http://www.politifact.com/texas/statements/2015/jul/24/robert-henneke/robert-henneke-

says-obamas-clean-power-plan-elimin/. 
62

 This may not be the reality that follows if utilities are grandfathered though. Lab experiments have shown that 

“even free allocations of emissions permits result in dramatic increases in downstream product prices.” JACOB K. 

GOEREE, ET AL., AN EXPERIMENTAL STUDY OF AUCTIONS VERSUS GRANDFATHERING TO ASSIGN POLLUTION 

PERMITS 13 (2009), available at http://www.rff.org/files/sharepoint/WorkImages/Download/RFF-DP-09-39.pdf. See 

infra Section VI. for further discussion of what states can do to improve the chances that any benefits are passed on 

to ratepayers. 
63

 For example, the utilities and coal industry were involved in the recent litigation that resulted in staying the rule. 

Utilities’ Stay Request, Basin Electric Power Cooperative v. EPA, available at http://www.scotusblog.com/wp-

content/uploads/2016/01/15A776-utilities-stay-appliciation.pdf; Coal Industry’s Stay Request, Murray Energy Corp. 

v. EPA, available at 

https://www.edf.org/sites/default/files/content/2016.01.27_coal_industry_scotus_stay_application.pdf.  
64

 NICOLE ST. CLAIR KNOBLOCH, UNDERSTANDING H.R. 2454: COMPETITIVENESS 2 (2009) (reviewing the industries 

that would have been vulnerable under Waxman-Markey), available at 

https://nicholasinstitute.duke.edu/sites/default/files/publications/understanding-hr2454-competitiveness-primer.pdf. 
65

 Id. 

http://www.politifact.com/texas/statements/2015/jul/24/robert-henneke/robert-henneke-says-obamas-clean-power-plan-elimin/
http://www.politifact.com/texas/statements/2015/jul/24/robert-henneke/robert-henneke-says-obamas-clean-power-plan-elimin/
http://www.rff.org/files/sharepoint/WorkImages/Download/RFF-DP-09-39.pdf
http://www.scotusblog.com/wp-content/uploads/2016/01/15A776-utilities-stay-appliciation.pdf
http://www.scotusblog.com/wp-content/uploads/2016/01/15A776-utilities-stay-appliciation.pdf
https://www.edf.org/sites/default/files/content/2016.01.27_coal_industry_scotus_stay_application.pdf
https://nicholasinstitute.duke.edu/sites/default/files/publications/understanding-hr2454-competitiveness-primer.pdf
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iv. Energy Efficiency and Renewable Energy 

Some states have already established policies promoting energy efficiency
66

 and 

renewable energy development.
67

 There are several reasons for and benefits of these policies: 

they bring jobs and investment to the state; they allow the state to move early and quickly on 

new regulations; they reduce air pollution in the local environment; they make the state more 

resilient to changes and uncertainties in domestic and international fossil fuel markets; etc.
68

 

Regardless of an individual state’s motivation behind these policies, the state may want to 

continue pursuing them as part of its CPP compliance plan. This may force the state to balance 

some more abstract interests (like energy security) with immediate and concrete concerns about 

the CPP (like increased electricity rates).  

v. Jobs 

Hand in hand with political feasibility, states may choose to prioritize job creation as a 

goal for the compliance efforts. The CPP provides the opportunity for strong job growth.
69

 Under 

the CPP model rules, states are able to encourage new infrastructure investments (e.g., upgrades 

to existing power plants, energy efficiency upgrades to buildings, construction of new renewable 

                                                 
66

 For a summary of state energy efficiency efforts and policies, please see ANNIE GILLEO, ET AL., THE 2015 STATE 

ENERGY EFFICIENCY SCORECARD (2015), available at 

http://aceee.org/sites/default/files/publications/researchreports/u1509.pdf.  
67

 For a review of different types of renewable energy policies that states have, please see EPA, State Policies to 

Support Renewable Energy, STATE AND LOCAL CLIMATE ENERGY PROGRAM (last updated Feb. 22, 2016), 

https://www3.epa.gov/statelocalclimate/state/topics/renewable.html. For a database of state renewable energy 

policies, see Database of State Incentives for Renewables and Efficiency, DSIRE | NC CLEAN ENERGY TECHNOLOGY 

CENTER (last visited Mar. 21, 2016), http://www.dsireusa.org/.   
68

 EPA, Renewable Energy, supra note 67; Benefits of Renewable Energy Use, UNION OF CONCERNED SCIENTISTS 

(last visited Mar. 21, 2016), http://www.ucsusa.org/clean_energy/our-energy-choices/renewable-energy/public-

benefits-of-renewable.html#.Vus2GPkrLIU; EPA, Energy Efficiency, STATE AND LOCAL CLIMATE ENERGY 

PROGRAM (last updated Feb. 22, 2016), https://www3.epa.gov/statelocalclimate/state/topics/energy-efficiency.html; 

INTERNATL. ENERGY AGENCY, CAPTURING THE MULTIPLE BENEFITS OF ENERGY EFFICIENCY (2014), available at 

http://www.iea.org/publications/freepublications/publication/Captur_the_MultiplBenef_ofEnergyEficiency.pdf. 
69

 INDUSTRIAL ECONOMICS, INCORPORATED, ASSESSMENT OF THE ECONOMY-WIDE EMPLOYMENT IMPACTS OF EPA’S 

PROPOSED CLEAN POWER PLAN ES-1 (2015) (estimating that the 2014 CPP proposal would result in “a net gain of 

74,000 jobs in 2020, and project[ing] that these annual employment gains will increase to 196,000 to 273,000 jobs 

between 2025 and 2040”), available at 

http://www.inforum.umd.edu/papers/otherstudies/2015/iec_inforum_report_041415.pdf. 

http://aceee.org/sites/default/files/publications/researchreports/u1509.pdf
https://www3.epa.gov/statelocalclimate/state/topics/renewable.html
http://www.dsireusa.org/
http://www.ucsusa.org/clean_energy/our-energy-choices/renewable-energy/public-benefits-of-renewable.html#.Vus2GPkrLIU
http://www.ucsusa.org/clean_energy/our-energy-choices/renewable-energy/public-benefits-of-renewable.html#.Vus2GPkrLIU
https://www3.epa.gov/statelocalclimate/state/topics/energy-efficiency.html
http://www.iea.org/publications/freepublications/publication/Captur_the_MultiplBenef_ofEnergyEficiency.pdf
http://www.inforum.umd.edu/papers/otherstudies/2015/iec_inforum_report_041415.pdf
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energy generation facilities).
70

 States may use this as an opportunity to offset some of the costs 

of the CPP to their citizens, particularly loss of jobs and increased costs of electricity. These job-

related benefits are not one-sided, though; there is the potential for increased costs for polluting 

facilities which leads to increased prices and falling sales, in turn resulting in layoffs.
71

  

Focusing on job-creating activities may help states to justify shutting down coal-fired 

power plants and to ease the transition for their citizens. (This feeds into a state’s overall goal of 

political feasibility as well because people will probably be more supportive of a plan that will 

bring jobs to the state.) Further, some states pride themselves on supporting new tech industries 

as a means to keep their economies current and vibrant,
72

 so this is an opportunity for those states 

to continue emphasizing the growth of the technology sector and the jobs that come along with 

it. 

b. State Typologies 

Every state is uniquely situated with regard to the CPP because they each have a distinct 

current energy mix, which is partially why the state-plan approach has been so appealing for 

solving this problem. Here, the paper builds out some state typologies based on general 

observations about the circumstances in different states. The paper focuses on the extreme cases 

– states for which the emissions target is far from their current trajectory and states for which the 

target is close to the business as usual (BAU) scenario. Because the EPA calculated state targets 

                                                 
70

 Id. at 1-1 (estimating that the 2014 CPP proposal would result in “a net gain of 74,000 jobs in 2020, and 

project[ing] that these annual employment gains will increase to 196,000 to 273,000 jobs between 2025 and 2040”); 

LABOR NETWORK FOR SUSTAINABILITY, BRIEFING PAPER FOR TRADE UNIONISTS: THE EPA’S CLEAN POWER PLAN, 

JOBS, AND LABOR, available at http://www.labor4sustainability.org/wp-

content/uploads/2015/07/pdf_07272015_final-2.pdf.  
71

 INDUSTRIAL ECONOMICS, INCORPORATED, supra note 69, at 1-1 (estimating that the 2014 CPP proposal would 

result in “a net gain of 74,000 jobs in 2020, and project[ing] that these annual employment gains will increase to 

196,000 to 273,000 jobs between 2025 and 2040”); JOSHUA SCHNECK, THE IMPACT OF ENVIRONMENTAL POLICY ON 

U.S. JOB GROWTH AND UNEMPLOYMENT 4 (2010), available at 

https://nicholasinstitute.duke.edu/sites/default/files/publications/ni_wp_10-09.pdf. 
72

 See, e.g., Megan Slack, North Carolina Is Home to America’s Newest High-Tech Manufacturing Hub, THE WHITE 

HOUSE BLOG (Jan. 15, 2014), https://www.whitehouse.gov/blog/2014/01/15/north-carolina-home-america-s-newest-

high-tech-manufacturing-hub (discussing tech hubs developing in North Carolina and Ohio). 

http://www.labor4sustainability.org/wp-content/uploads/2015/07/pdf_07272015_final-2.pdf
http://www.labor4sustainability.org/wp-content/uploads/2015/07/pdf_07272015_final-2.pdf
https://nicholasinstitute.duke.edu/sites/default/files/publications/ni_wp_10-09.pdf
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based on individual states’ energy mixes, each state has its own target. And, the targets vary in 

how close they are to BAU depending on the state’s baseline energy mix. This is by no means a 

comprehensive overview of states’ situations with regard to the CPP. It is intended to be 

demonstrative and to help state regulators better understand how to navigate this paper and 

where they may fall within it. 

i. Short Path to Compliance  

For some states, the path to compliance does not require a dramatic divergence from their 

BAU policies. There are even a handful of states with higher emissions limits than their 

projected emissions. For example, Massachusetts emitted over 13 million short tons of CO2 

emissions in 2012; EPA projected that Massachusetts would emit about 12.4 million short tons 

by 2020 without the CPP; and, the final 2030 goal for Massachusetts is 12.1 million short tons.
73

 

Similarly, California’s historic 2012 emissions were 46.1 short tons; its 2020 projection without 

the CPP is 54.6 million short tons; and, its 2030 final goal is 48.4 million short tons.
74

 Finally, 

Washington has a final goal, at 10.7 million short tons, that is higher than its 2012 historic 

baseline (7.4 short tons) or its 2020 projections without the CPP.
75

 These states will likely 

continue on with their current regulatory regimes, as there is no obvious impetus for changing 

their regulations if they will easily meet their carbon emission targets. 

Many of the states facing an easy path to compliance are already involved in carbon 

emissions trading schemes and already have strong energy efficiency and renewable energy 

programs. They have positioned themselves well for the CPP by having their energy production 

                                                 
73

 Clean Power Plan: State at a Glance: Massachusetts, EPA (last updated Aug. 3, 2015, 5:15 PM), 

https://www3.epa.gov/airquality/cpptoolbox/massachusetts.pdf.  
74

 Clean Power Plan: State at a Glance: California, EPA (last updated Aug. 3, 2015, 5:15 PM), 

https://www3.epa.gov/airquality/cpptoolbox/california.pdf.  
75

 Clean Power Plan: State at a Glance: Washington, EPA (last updated Aug. 3, 2015, 5:15 PM), 

https://www3.epa.gov/airquality/cpptoolbox/washington.pdf.  

https://www3.epa.gov/airquality/cpptoolbox/massachusetts.pdf
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dominated by renewable energy and nuclear power (in addition to some crude oil and natural gas 

in California).
76

  

California faces a relatively smooth path to CPP compliance since it already has a 

domestic cap-and-trade program for carbon emissions and several supporting energy sector 

policies, like renewable portfolio standards.
77

 Similarly, Massachusetts is a member of the 

Regional Greenhouse Gas Initiative (RGGI) and already has committed significant resources to 

energy efficiency and renewable energy.
78

 Note, though, that some states that have similar 

policies still have a larger gap between their target and BAU emissions.
79

 And, Washington has 

already invested in renewables, making it the largest hydroelectric power producer in the country 

and one of the top generators from wind energy.
80

 As of 2014, Washington already had the 

“lowest average residential retail electricity prices” in the country.
81

 

For these states with a shorter path to compliance, this paper assumes that their priorities 

will remain consistent with what they are already doing. They have already seen the benefits 

                                                 
76

 Washington: State Profile and Energy Estimates, U.S. ENERGY INFORMATION ADMINISTRATION (last visited Apr. 

21, 2016), http://www.eia.gov/state/?sid=WA#tabs-3 (2013 production estimates: 88.4 Trillion Btu of nuclear 

electric power and 914.9 Trillion Btu other non-biofuel renewable energy); Massachusetts: State Profile and Energy 

Estimates, U.S. ENERGY INFORMATION ADMINISTRATION (last visited Apr. 21, 2016), 

http://www.eia.gov/state/?sid=MA#tabs-3 (2013 production estimates: 45.3 Trillion Btu of nuclear electric power 

and 57.6 Trillion Btu other non-biofuel renewable energy); California: State Profile and Energy Estimates, U.S. 

ENERGY INFORMATION ADMINISTRATION (last visited Apr. 21, 2016), http://www.eia.gov/state/?sid=CA#tabs-3 

(2013 production estimates: 287.3 Trillion Btu of marketed natural gas; 1,153.8  Trillion Btu of crude oil, 187.2 

Trillion Btu of nuclear electric power, 22.8 Trillion Btus of biofuel, and 739.6 Trillion Btu other non-biofuel 

renewable energy).  
77

 CALIFORNIA AIR RESOURCES BOARD, CLEAN POWER PLAN COMPLIANCE DISCUSSION PAPER (Sep. 2015), 

available at http://www.arb.ca.gov/cc/powerplants/meetings/2015whitepaper.pdf.  
78

 A Cleaner, More Efficient Power Sector in Massachusetts, THE WHITE HOUSE (last visited, Apr. 1, 2016), 

https://www.whitehouse.gov/sites/default/files/image/climate/Massachusetts_Factsheet.pdf; Mary Serreze, US 

Supreme Court puts Obama’s Clean Power Plan on hold, MASSLIVE (Feb. 10, 2016), 

http://www.masslive.com/news/index.ssf/2016/02/us_supreme_court_puts_obamas_c.html.  
79

 For example, Maryland is a member of RGGI but still faces some distance between its historical emissions and its 

2030 goal. Clean Power Plan: State at a Glance: Maryland, EPA (last updated Aug. 3, 2015, 5:15 PM), 

https://www3.epa.gov/airquality/cpptoolbox/maryland.pdf. Maryland’s 2012 baseline was about 20.2 million short 

tons of CO2; its projected 2020 BAU (without the CPP) is 16.3 million short tons; and, its final 2030 goal is just 

under 14.4 million short tons. Id. 
80

 Washington: State Profile and Energy Estimates, supra note 76.. 
81

 Id. 
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from these programs, and we must assume that their existing policies reflect their domestic 

policy goals, which we do not expect to change just because of the CPP. Rather, these states will 

try to build upon their progress.
82

 As such, we can expect the states with less burdensome 

compliance targets to continue prioritizing energy efficiency (in part as a means to keep 

consumer rates low) and renewable energy (to support and further develop their renewable 

energy industry) in addition to pursuing cap-and-trade programs.
83

 Pursuing these activities may 

affect current policies (e.g., if a state transitions its policies into a multistate approach), but states 

will likely continue with the same general policy objectives. 

ii. Long Path to Compliance 

Other states face a longer path to compliance. These states have a larger gap between 

their 2030 final goal and their 2012 historic emissions (or the 2020 projects for these states 

without the CPP). For instance, West Virginia’s 2012 historic emissions were over 72.3 million 

short tons, its 2020 projections without the CPP were nearly 82 million short tons, and its 2030 

goal is about 51.3 million short tons.
84

 This means that the state will need to reduce its emissions 

by almost 30 percent from the 2012 baseline and by over 37 percent from the 2020 BAU 

projected emissions. Wyoming has similar requirements for reduction – a final 2030 goal of 

                                                 
82

 CALIFORNIA AIR RESOURCES BOARD, supra note 77, at 1 (discussing California’s plan to build upon progress 

already achieved in the state). 
83

 This is, in fact, what California is planning to do. Id. at 2, 5 (“A ‘state measures’ compliance approach rooted in 

the existing Cap-and-Trade Regulation appears to have significant advantages. Such an approach supports and 

builds upon California’s successful carbon market and complementary energy sector policies, minimizes additional 

regulatory requirements for stakeholders, and can smoothly integrate State and federal climate programs for the 

sector. . . . ARB determined that it will need to ‘keep building on the framework’ that California has established, 

including setting mid-term targets for greenhouse gas emissions. . . . Other measure affecting EGU emissions are 

also underway: California will work to double energy efficiency in existing buildings and to raise its share of 

renewable power to 50 percent by 2030.”). 
84

 Clean Power Plan: State at a Glance: West Virginia, EPA (last updated Aug. 3, 2015, 5:15 PM), 

https://www3.epa.gov/airquality/cpptoolbox/west-virginia.pdf.  
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about 31.6 million short tons versus a 2012 historic level of nearly 50 million short tons and a 

2020 BAU projection of 38.2 million short tons.
85

 

These are typically states that are facing a major change in their energy sector, being 

forced to transition away from very coal-heavy energy production.
86

 These states may be focused 

on easing the transition and lessening the blow for the affected industry. The closing down of 

coal-fired power plants will also result in dramatic job losses for the local populations, so the 

states may want to focus on job creation and training. These difficult compliance states may also 

lack the technical resources and experience to even consider alternative policy goals like energy 

efficiency.
87

 

Some states are currently witnessing (and resisting) the decline of the coal industry, with 

layoffs already occurring even though the CPP has been stayed by the Supreme Court.
88

 These 

states may be more consumed by triage than strategic planning. The regulators, who are managed 

by elected officials, have very strong incentives to prioritize the coal industry and the workers 
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 Clean Power Plan: State at a Glance: Wyoming, EPA (last updated Aug. 3, 2015, 5:15 PM), 

https://www3.epa.gov/airquality/cpptoolbox/wyoming.pdf.  
86

 West Virginia: State Profile and Energy Estimates, U.S. ENERGY INFORMATION ADMINISTRATION (last visited 

Apr. 21, 2016), http://www.eia.gov/state/?sid=WV#tabs-3 (2013 estimates for West Virginia energy production: 2, 

874.7 Trillion Btu of Coal, 793.7 Trillion Btu of marketed natural gas, 43.9 Trillion Btu of crude oil, and 53.7 

Trillion Btu of other non-biofuel renewable energy); Wyoming: State Profile and Energy Estimates, U.S. ENERGY 

INFORMATION ADMINISTRATION (last visited Apr. 21, 2016), http://www.eia.gov/state/?sid=WY#tabs-3 (2013 

estimates for Wyoming energy production: 6,760.4 Trillion Btu of Coal, 2,055.2 Trillion Btu of marketed natural 
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Aug. 3, 2016, 5:15 PM), https://www3.epa.gov/airquality/cpptoolbox/pennsylvania.pdf; Pennsylvania: State Profile 

and Energy Estimates, U.S. ENERGY INFORMATION ADMINISTRATION (last visited Apr. 21, 2016), 

http://www.eia.gov/state/?sid=PA#tabs-3.  
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 See, e.g., Karen Uhlenhuth, Advocates say Kansas overlooking efficiency in Clean Power Plan compliance, 

MIDWEST ENERGY NEWS (Feb. 9, 2016), http://midwestenergynews.com/2016/02/09/advocates-say-kansas-

overlooking-efficiency-in-clean-power-plan-compliance/ (suggesting that Kansas is not focusing on energy 

efficiency because they do not have the resources for the necessary economic modeling and experience for the 

evaluation, measuring and verification).  
88

 See, e.g., Elizabeth Harball, Wyo. Governor blasts climate regulations after mass layoffs, CLIMATEWIRE (Apr. 1, 

2016), http://www.eenews.net/climatewire/2016/04/01/stories/1060034930 (discussing 465 coal industry workers 

who were laid off and quoting the governor as saying, “This isn’t a natural disaster, but it certainly is a disaster in 
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who face unemployment. The coal industry tends to have a strong lobbying presence in these 

states as well, elevating the importance of appeasing those groups to ensure that the regulatory 

process goes smoothly.  

IV. Decision Points and Tradeoffs for Allowance Allocation 

If states choose a mass-based trading scheme, their decisions around allowance allocation 

will have a huge impact on the distribution of effects from CPP compliance. These decisions will 

essentially determine who will enjoy the financial benefits of the compliance efforts and who 

will bear the greatest burden because the allowances will carry great financial value.  

 There are three main options for allowance allocation: (1) free allocation; (2) auction; 

and, (3) set asides. States can choose among these options or elect to pursue some combination 

thereof. Some existing carbon trading systems have opted for a combination. The European 

Union Emissions Trading System (EU-ETS) started with some free allocation but has 

transitioned to auctions.
89

 In part, the EU-ETS made this change because utilities passed on the 

opportunity costs to their ratepayers and the free allocation was perceived as providing windfall 

profits to industry.
90

 The state members of the EU-ETS had initially provided for free allocation 

because of pressures from business interests.
91

 Other trading systems like RGGI and the 

California system have learned from the EU-ETS experience, and California has successfully 

demonstrated that free allocation can be used initially to garner political support and then 
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 Richard G. Newell, William A. Pizer, & Daniel Raimi, Carbon Market Lessons and Global Policy Outlook, 343 

SCIENCE 1316 (2014), available at http://science.sciencemag.org/content/343/6177/1316. 
90

 Id. 
91

 Alice H. Chang, The Politics and Future of Carbon Cap-and-Tradee: Lessons from the European Union, 2014 

CLAREMONT-UC UNDERGRADUATE RESEARCH CONFERENCE ON THE EUROPEAN UNION 84 (2014), available at 

http://scholarship.claremont.edu/cgi/viewcontent.cgi?article=1092&context=urceu. 
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transition to more auctioning.
92

 The SO2 trading program in the U.S. also successfully employed 

free allocation to address acid rain, leaving only 3 percent of total allowances for auctions.
93

  

 Within each of these three methods for allowance distribution, states face additional 

decisions with regard to details that will have large impacts. See Figure 1 for an overview of 

some of the decisions states must make in developing an allowance allocation scheme. The 

figure also provides some options states have at these decision points, but the listed options are 

not exhaustive. 
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 Ling Xiong, The allowance mechanism of China’s carbon trading pilots: A comparative analysis with schemes in 

EU and California, Applied Energy *2 (2016). 
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 PEW CENTER ON GLOBAL CLIMATE CHANGE, GREENHOUSE GAS EMISSIONS ALLOWANCE ALLOCATION 3, 

available at http://www.c2es.org/docUploads/DDCF-AllowanceAllocation.pdf; Robert N. Stavins, What Can We 

Learn from the Grand Policy Experiment? Lessons from SO2 Allowance Trading, 12 J. ECON. PERSPECTIVES 69, 71 

(1998).  
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Figure 1. Decision tree of choices facing states 

 

 

In the proposed model rule, EPA has detailed an approach with free allocation based on 

historical output and set asides, which are explained further below. The Agency leaves the 

balance between free allocation, auctions, and additional set asides up to states. Even with the 

proposed federal plans, EPA has still left open the option of a state choosing its own allocation 

approach.
94
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The remaining part of this section will detail the choices that states have to make (as 

illustrated in Figure 1) and the tradeoffs that are implicated in these choices. Each subsection will 

first address why a state might opt for that allocation approach and what it might be giving up in 

that decision. Then, the discussion will proceed to detail the subsequent questions a state faces 

and tradeoffs that might be implicated. See Table 1 for a summary of the relevant options 

available to states depending on their policy priorities. 

 

 

Table 1. Options at each decision point depending on policy priorities 

 

  
  

Political feasibility Affordability / 
low-income 
consumers 

Affected 
industries 

EE and RE Jobs 

Distribution 
method 
  

Free allocation to 
industry; auctions 
or set asides 
benefiting 
consumers 

Free allocation 
(to LSEs); set 
asides like CEIP; 
DS-EE set aside; 
auctions with 
proceeds going 
to consumers 

Free allocation 
to affected 
EGUs 

Set asides; inclusion in 
auctions 

investment in 
RE/EE (through 
set asides); free 
allocation to 
coal plants to 
soften the blow; 
funds for job 
training 

Free allocation 

To whom 
 

Regulated or 
affected 
industries; LSEs 

LSEs; maybe 
government 
researchers or 
initiatives 

Affected 
industries 

Government researchers; 
maybe other EE and RE 
researchers 

Regulated or 
affected 
industries; RE 
and EE 
researchers 

 Basis; 
Updating 

Grandfathering 
(because 
presumably opted 
for free allocation 
because there is a 
strong industry 
influence)  

Historical basis 
could keep rates 
lower 

Grandfathering; 
no updating 

Benchmarks; adapted 
output based 

  

Auction 

 Proceeds Consumers; 
government 

Consumers Affected 
industries 

EE and RE research and 
projects 

EE/RE; 
government 
budget; affected 
industries / job 
training 
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Participants Everyone; 
affected facilities 

  Affected 
industries 

Nonprofits; everyone   

Set Asides  

 Which 
ones 

  CEIP; DS-EE None DS-EE; RE; CEIP; output-
based set aside 

CEIP; DS-EE; RE 

 

Of course, there remain other questions that states will have to face in adapting the model 

rule to develop a customized carbon trading scheme. There is the question of timing for 

allocation and compliance. This can be manipulated to benefit or protect certain entities. For 

instance, longer compliance periods benefit affected power plants that need time to adapt and 

that need flexibility.
95

 Alternatively, shorter compliance periods achieve environmental goals 

more quickly.
96

 Additionally, the option of borrowing allowances could similarly benefit 

affected power plants that face uncertainties or need time to adapt to the regulation.
97

  

a. Free Allocation 

Free allocation is the process of granting permits to parties for free. A free-allocation 

scheme is typically employed to protect affected industries, which would likely be the affected 

power industry and trading, energy-intensive industries under this rule. Free allocation focuses 

on parties that exist when the allowances are allocated. While free allocation can successfully 

appease political tensions or conflict around a rule, it may result in windfall profits to certain 

entities while ignoring the interests of consumers. 

Under free allocation, there are two main decision points – (1A) to whom should the 

permits be allocated and (1B) on what basis should they be allocated.  
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 See, e.g., EPA, OVERVIEW OF THE CLEAN POWER PLAN: CUTTING CARBON POLLUTION FROM POWER PLANTS 7 

(2015), available at https://www.epa.gov/sites/production/files/2015-08/documents/fs-cpp-overview.pdf; DANIEL 

KLINGENFELD, ON STRATEGIES FOR AVOIDING DANGEROUS CLIMATE CHANGE: ELEMENTS OF A GLOBAL CARBON 

MARKET 131 (2012).  
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 CARBON PRICING, GROWTH AND THE ENVIRONMENT 179 (Lawrence A. Kreiser, et al. eds., 2012).  
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 KLINGENFELD, supra note 95.  
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i. To Whom 

For the first question (1A), a state can choose to allocate allowances to power plants that 

are subject to the rule, load-serving entities, electricity generators more generally (including non-

emitting generators), and non-energy entities. 

A state can allocate allowances to the entities that are covered under the plan. These 

entities are the ones who must demonstrate compliance at the end of the compliance period, so it 

seems fair to grant them some means of handling the burden of compliance.
98

 Granting 

allowances to affected entities also makes the plan more politically feasible by appeasing 

politically powerful industry actors. Free allocation to affected plants runs the risk of windfall 

profits for existing power plants, though, because they could likely not pass the benefits through 

to ratepayers.
99

 The market conditions may impact the chance for windfall gains.
100

 

States can also allocate allowances to load-serving entities (LSEs).
101

 Load-serving 

entities are in a better position than power plants to pass on the benefits of the allowances to 

consumers.
102

 Load-serving entities are typically regulated by the state utility commissions, so it 

may be easier for a state to require them to pass along the benefits to consumers.
103

 Allocating 

allowances to load-serving entities, however, means that a state would not be providing that 
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102
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same benefit to covered power plants. Furthermore, as with any reduction in consumer rates, this 

could also weaken the price signal to consumers, increasing the overall costs of the system.
104

 

A state can also choose to allocate allowances to facilities that are not directly covered by 

the rule.
105

 For instance, the state can choose to protect affected, non-energy industries that may 

face competitiveness consequences from increased rates.
106

 These industries may include 

cement, chemical, and steel, as discussed above.
107

 Or, the state could grant allowances to all 

electricity generators or to a subset of those generators, like renewable energy generators, so as 

to promote the development of renewable energy in the state. If the state chooses to allocate 

allowances to non-energy or non-emitting entities, it may be successfully pursuing its policy 

goals (e.g., promoting renewable energy, supporting vulnerable industries, promoting job 

creation and technology innovation), but it also raises issues of political feasibility and resistance 

from power plants that are directly affected by the rule. This logic even extends to non-industrial 

actors, like state agencies, who could receive free allocations, sell them, and fund policy 

initiatives.
108

 

Some past market-based systems have used free allocation to a variety of entities. In the 

earliest phase of the EU-ETS, almost all allocations were distributed through free allocation to 

electricity generators, with the EU only allowing five percent of allowances to be distributed by 

auction.
109

 This system led to major overcompensation of electricity firms, and EU states 
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transitioned to auctions as the default method of allocation.
110

 The transition to auctions began in 

2013, with little written on the benefits of the change.
111

 

The SO2 trading system provides a contrasting example of a successful free allocation 

system that granted emissions to affected units.
112

 Under the U.S.’s SO2 or Acid Rain trading 

system, a vast majority of the permits were allocated by free allocation. This achieved the goal of 

making the system politically feasible, but it did cost an estimated 25 percent more than it would 

have under an auction system.
113

 

ii. What Basis; Updating 

On question 1B, there are several bases upon which allowances can be allocated to 

affected power plants. They can be allocated based on historical emissions (called 

“grandfathering”), heat input, output (or market share), or a benchmark.
114

 Relying on historical 

emissions to freely allocate allowances is appealing to industry parties because the greatest 

emitters receive the most allowances.
115

 Emissions also compare easily across different fuel 

inputs, outputs, and sectors.
116

 But, allocation based on historical emissions seems to reward 

emitters and may incentivize facilities to keep operating beyond when they should, assuming that 
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they stop receiving allowances when they cease to operate.
117

 A free allocation scheme based on 

heat input (or some other input metric) may be relatively easy to administer because measuring 

inputs can be straightforward, but it may still require translating across different inputs.
118

 

Output-based allocation can allow for more flexibility for regulated entities because they can 

adopt emissions reductions technologies at different stages throughout their processes.
119

 Output-

based allocation rewards entities with the highest output (and not necessarily the highest 

emissions), which also means that output-based allocation can reward non-emitting generators.
120

 

Benchmarks are product-specific energy-efficiency targets.
121

 Meeting the benchmark results in 

an installment receiving free allocation.
122

  

Benchmarking is the current system of free allocation in the EU,
123

 and it seems to be a 

better means to incentive emission reductions and technology adoption than the earlier 

historically based allocations.
124

 But, it is more complex to set up than grandfathering or 

auctioning and can create greater competitive distortion if it is not designed well.
125

  

For these historically-based schemes, the distribution of allowances is static unless the 

state chooses to update it periodically. Updating may be appropriate for free allocation to 

affected power plants, but it may encourage increases in output or emissions to gain a larger 
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share of the allowances the next time around and it may force them to face unnecessary 

uncertainties.
126

 It seems that overall producers would be better off under grandfathering than 

updating.
127

 Updating is, however, particularly useful for free allocation to non-emitting 

electricity generators. Updating would incentivize non-emitting generators to generate more 

output. Updating may also be a way to smooth the transition to auctioning, or output-based 

updating may be a good compromise between free allocation and full auctioning, compensating 

firms without giving them a windfall.
128

 

Different market-based trading schemes have approached this question differently. The 

Acid Rain Program is an example where some states opted for updating while others did not.
129

 

There have been several successful market-based programs in the US that have relied exclusively 

on grandfathering, though, including the ozone-depleting substance phase out and NOx trading in 

the Ozone Transport Commission.
130

  

With the NOx Budget Program that was implemented between 2003 and 2008,
131

 the EPA 

recommended that states use an updating approach based on heat inputs, but states were free to 

select their own approach.
132

 EPA suggested this approach because its models projected that 

electricity prices would be 3.4 percent lower with updating than with grandfathering and the 

affected entities would be responsible for more reductions because there would be fewer 
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demand-side reductions.
133

 Because of the growth of cleaner and renewable energy, the EPA 

projected an 18 percent increase in the supply-side abatement costs for regulated producers under 

updating as compared to grandfathering.
134

  Under the NOx Budget Program, smaller states opted 

for grandfathering “due in part to the management resources required to administer a more 

complex permit allocation updating process” while the majority of states chose an updating 

allocation scheme.
135

 

Free allocation based on grandfathering or historical input would benefit existing and 

affected power plants by guaranteeing predictability with regard to their future allowances (if the 

baseline is left static) and basically granting them something of financial value for free. This 

might strongly facilitate to the political feasibility of a state compliance plan because it is likely 

that the state has opted for free allocation because there is an influential industry presence. 

Allowing grandfathering could serve political purposes by supporting powerful industry actors. 

This approach would also be appealing to consumers because it may hold their rates constant.
136

 

But, in the end, it may increase the cost of meeting the cap because consumers would not receive 

the appropriate price signal.
137

 

An output-based free allocation system could encourage development of renewable and 

nuclear energy because they are low- and zero-emitting. Benchmarks may also serve the interests 

of energy efficiency because they are set as energy efficiency performance standards.  

Updating could impose higher administrative costs on the state, making it less politically 

feasible. Updating for covered power plants may also incentivize increased generation by 

precisely the plants that ought to be reducing their electricity generation, which would undermine 
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the environmental objectives of the CPP. Updating could, however, protect certain industries 

from adverse competitiveness effects or limit the price impacts on ratepayers. 

b. Auctions 

An auction allocation scheme allows parties to bid on allowances, resulting in an efficient 

final allocation.
138

 Auctions generate revenue that the state is free to spend
139

 in pursuit of any of 

its policy goals.
140

 This allows for transparency with regard to the state’s interests, and if the 

state wants, an auction allows it to address the costs (or opportunity costs) that are passed 

through to ratepayers even in an auction regime.
141

 An auction may also result in a lower 

allowance price than free allocation even if that seems counter-intuitive. With free allocation, 

electricity prices may not increase as dramatically as with an auction, but lower electricity prices 

would mean a lesser incentive for consumers to reduce consumption, resulting in an overall 

higher demand for allowances and an increasing price for allowances under the free allocation 

scheme.
142

 

Several states in RGGI rely exclusively on auctions to distribute their allowances.
143

 

Through 2013, 91 percent of RGGI allowances had been sold through quarterly auctions, raising 

over $2.2 billion in auction proceeds.
144

 Similarly, the EU-ETS has transitioned to auctioning 

from free allocation (which resulted in windfall profits for firms). Today, the power generation 
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sector may not obtain allowances through free allocation, but rather must get them through 

auctions under the EU-ETS.
145

 

There are two main questions that arise with an auction: (2A) where the proceeds should 

go and (2B) who should be able to participate in the auction. There are several other decisions 

that the states must make in developing an auction regime, including the frequency of the 

auctions and the design of the auction.
146

 While these are important decisions that could favor 

one state interest over another (e.g., more frequent auctions imposing higher administrative costs 

resulting in lower political palatability but reducing transaction costs for participating in the 

auction so smaller firms may join),
147

 they do not compare to the major questions of who will 

benefit from the auction proceeds and who will have the opportunity to purchase allowances. 

i. Auction Proceeds 

First, the state has the opportunity to basically give funding to any project or party it 

wants to. The infusion of cash from the auction would be an obvious benefit to anyone. 

Unfortunately, the decision to support one party or project necessarily means not supporting 

another, but there are a handful of options that may have multiple benefits. 

The state could decide to give the money to ratepayers to offset the potential increased 

electricity prices. This could be done through “revenue-neutral, progressive tax rebate or direct 

distribution to households.”
148

 Or, the state could use the auction proceeds to sponsor demand-

side energy efficiency projects. This investment could focus on housing in low-income 

communities, allowing a state to both promote its interest in energy efficiency while helping 

some of the most vulnerable ratepayers.  
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RGGI member states have invested quite a bit in energy efficiency, which “is widely 

proven to be one of the most cost-effective ways to reduce pollution while encouraging 

growth.”
149

 RGGI states have used the “vast majority” of their proceeds on energy efficiency, 

renewable energy, and ratepayer assistance, among others, and they have recognized the 

multitude of benefits from energy efficiency, which include: “emission reduction, consumer 

savings via lower electricity bills, and job creation.”
150

 Several states have allocated almost all of 

their auction revenues to energy efficiency projects.
151

 Through 2013, energy efficiency 

investments were expected to “return more than $2.3 billion in lifetime energy bill savings to 1.2 

million participating households and 17,550 businesses in the region.”
152

 These efforts have 

supported, for example, efficiency upgrades for nonprofit and community buildings and 

consumer purchases of high-efficiency lightbulbs.
153

 They have been so successful because 

ratepayers are consuming less energy, which reduces their personal bills but also reduces 

wholesale electricity rates because of lower demand.
154

 Clean and renewable energy investments 

were expected to return over “$240 million in lifetime energy bill savings to 7,000 participating 

households and 250 businesses in the region.”
155

 These projects have included grants and 

financing to people installing rooftop solar or fuel-cell systems, resulting in job creation to install 
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and manufacture the technology.
156

 The RE projects function similarly to EE projects, reducing 

wholesale electricity prices for everyone.
157

 

Alternatively, the state could give the money to research funds investing in energy 

efficiency and renewable energy technologies.
158

 This investment would also possibly result in 

job growth in the state. The auction proceeds could also be used to support displaced workers 

with job training in the new clean energy sector.
159

 

A state could also use the money to offset the compliance costs of affected plants or the 

competitiveness costs to related trading industries.
160

 As mentioned above, the money flowing 

from an auction is an easy way to pursue a state’s policy goal (or to appease a state’s critics), but 

spending money on one goal necessarily means not spending money on something else, which 

could actually constitute quite a large opportunity cost. Furthermore, the government could also 

elect to spend the auction proceeds on something not directly related to the CPP. For instance, 

the proceeds could be used to “to reduce existing taxes on productive resources like labor and 

capital that are widely believed to inhibit economic efficiency” or to reduce “distortionary taxes 

or the federal debt (something that is not achievable through free allocation).”
161

 Some RGGI 

states have used the auction proceeds to reduce their state budget deficit.
162

 

 Balancing all of these interests is complicated and state-specific, which is part of why the 

CPP model rules encourage states to make these decisions for themselves. The EU-ETS treats 
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auction proceeds similarly, leaving it up to the state’s authorities to determine how to disburse 

the proceeds.
163

 The EU-ETS just requires that at least 50% of the revenues be spent to combat 

climate change and reduce greenhouse gas emissions.
164

 There was a similar requirement in 

RGGI (25% of emission allowance value to be spent on “consumer benefit or strategic energy 

purpose), but states have greatly exceeded that baseline.
165

 

ii. Participants 

Second, in developing an auction scheme, a state must determine who may participate in an 

auction.
166

 It could be limited to affected facilities that will need the permits to meet their 

compliance obligations at the end of the compliance period. The audience could also be 

expanded to non-energy entities, like environmental and community groups, that wish to buy 

allowances only to retire them. Allowing non-energy parties to purchase allowances at auction 

could help with the appearance of fairness and governmental neutrality (affecting political 

feasibility) and may force technological innovation (particularly in industrial energy efficiency) 

by affected power plants. It would also promote competition within the system, which is 

generally a benefit but could be detrimental to the affected plants that may be unable to purchase 

sufficient allowances at low cost to cover their emissions.
167

 Competitive auctions could also 

edge out small firms who may want to participate but be unable to afford to.
168

 This could be 

addressed if the state allows dealers to participate on behalf of small firms.
169

 The EU-ETS 

focuses on including small and medium enterprises and small emitters by structuring the auction 
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as a single-round, sealed bid, uniform price auction.
170

 The EU ETS limits eligible bidders to 

operators, public bodies controlling operators, entities subject to the EU ETS, and authorized 

investment firms and credit institutions.
171

  

c. Set Asides 

Set asides are portions of the overall state allowance total that are held for projects that 

are not yet identified or known at the time of allowance allocation. Set asides are yet another way 

for the state to grant a financial benefit to certain interest groups or projects. Set asides can be 

viewed just as such – a financial instrument intended to be sold by the beneficiary. Set asides are 

often granted to parties that do not emit carbon dioxide themselves but rather achieve a specific 

policy purpose, like rewarding early action, incentivizing energy efficiency, and reducing 

emissions in low-income communities.
172

 Set asides are particularly useful as a complement to 

auctions because set asides allow the state to carve out allowances for its priority projects while 

leaving the rest of the allocation largely up to market forces.  

While set asides are a relatively new concept in air pollution markets,
173

 they are 

commonly used for similar purposes in other environmental markets. For instance, in fisheries 

markets we find research set asides, which “provide a mechanism to fund research and 

compensate vessel owners participating in research through the sale of fish harvested under a 

research quota or research days at sea . . . .”
174

 They are awarded based on proposals submitted to 
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the NOAA Fisheries Service with research priorities set by a committee, and they have provided 

funding for hundreds of research projects for more than 15 years.
175

  

Another example of set asides used in an environmental context is the use of set asides in 

forestry contracts by the federal government. The federal government uses set asides to pursue 

distributional goals, setting aside 23 percent of its annual contracts for “small businesses, with 

lower targets for businesses owned by women, disabled veterans and the economically 

disadvantaged.”
176

 But, these set asides reduce efficiency and cost the Forest Service some of its 

revenue, and bidding subsidies may more effectively achieve the distributional goals.
177

 

In the model rule, EPA proposes several set asides for states to adopt – the Clean Energy 

Incentive Program (CEIP), a renewable energy set aside, and an output-based allocation set 

aside. The EPA has also sought comment on a demand-side energy efficiency set aside.  

The CEIP is a matching fund program that would allow states to energy efficiency and 

renewable energy.
178

 The program would promote wind and solar power generation throughout 

the state and energy efficiency efforts in low-income communities.
179

 This is such a priority for 

EPA that states choosing their own allocation approach under a federal plan would be required to 

include CEIP set asides, but states would maintain the flexibility to determine the size of the set 

aside.
180

 For states promulgating their own plans, this is an optional element.
181

 This provides 

                                                 
175

 Research Set-Aside Programs, NOAA FISHERIES SERVICE, NORTHEAST FISHERIES SCIENCE CENTER (last 

modified Jan. 27, 2016), http://www.nefsc.noaa.gov/coopresearch/rsa_program.html (“From 2000 through 2011, 

roughly $67.7 million worth of RSA allocations provided support for 119 research projects valued at approximately 

$19 million, and an estimated $47 million in RSA harvesting vessel compensation.”). 
176

 Susan Athey, Dominic Coey, & Jonathan Levin, Set-Asides and Subsidies in Auctions, NATIONAL BUREAU OF 

ECONOMIC RESEARCH WORKING PAPER SERIES 1 (Mar. 2011), available at http://www.nber.org/papers/w16851.pdf. 
177

 Id.  
178

 EPA, Fact Sheet: Clean Energy Incentive Program, EPA (last updated Oct. 21, 2015), 

https://www.epa.gov/cleanpowerplan/fact-sheet-clean-energy-incentive-program.  
179

 Id. 
180

 Federal Plan Requirements for Greenhouse Gas Emissions From Electric Utility Generating Units Constructed on 

or Before January 8, 2014; Model Trading Rules; Amendments to Framework Regulations, 80 Fed. Reg. at 65,026 

(“The EPA proposes that a state that chooses to replace the federal plan allocations with a state-determined approach 

must include a CEIP set-aside. . . . [but] could choose how many of its allowances to set-aside for the CEIP”).  

http://www.nefsc.noaa.gov/coopresearch/rsa_program.html
http://www.nber.org/papers/w16851.pdf
https://www.epa.gov/cleanpowerplan/fact-sheet-clean-energy-incentive-program


40 

 

benefits to ratepayers, especially in low-income households with improved energy efficiency, 

and it benefits early actors, encouraging power plants to adapt quickly. Furthermore, it may 

create more jobs and improve the local air quality, providing health benefits.
182

  

The renewable energy set aside is also intended to address leakage, as increased 

renewable energy capacity can cover increased electricity demand instead of relying on new 

plants.
183

 It would provide allowances to renewable energy generators falling into particular 

categories and meeting the relevant measurement and verification requirements.
184

 The definition 

of renewable energy in this context gives states yet another opportunity to target their programs 

to certain industries or interest groups. The EPA’s current proposed federal plan covers on-shore 

wind, solar, geothermal power, and utility-scale hydropower.
185

 States could expand this set 

aside to cover demand-side energy efficiency, other renewable energy measures (like biomass 

and offshore wind), combined heat and power, etc.
186

 (The EPA also requested comment on a 

potential demand-side energy efficiency set aside in the model rule proposal, which could be 

folded into the renewable energy set aside.
187

) While this provides an obvious opportunity to 
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 EPA, Clean Energy Incentive Program, supra note 178. 
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 Id.  
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 Federal Plan Requirements for Greenhouse Gas Emissions From Electric Utility Generating Units Constructed on 

or Before January 8, 2014; Model Trading Rules; Amendments to Framework Regulations, 80 Fed. Reg. at 65,022. 

Regardless of a state’s adoption of the renewable energy set aside, every state with a mass-based state plan must 

somehow address leakage. Id. at 64,978 (“The final EGs specified that mass-based plan approaches must address 

leakage, because the form of the mass goals may ultimately impact the relative incentives to generate and emit at 

affected EGUs as opposed to shifting generation to new sources, with potential implications for whether the mass 

goal implements or is consistent with the BSER and overall emissions from the sector.”).  
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 EPA, RENEWABLE ENERGY IN THE CLEAN POWER PLAN (2015), available at 

https://www.epa.gov/sites/production/files/2015-11/documents/fs-cpp-renewable-energy.pdf. 
185

 Federal Plan Requirements for Greenhouse Gas Emissions From Electric Utility Generating Units Constructed on 

or Before January 8, 2014; Model Trading Rules; Amendments to Framework Regulations, 80 Fed. Reg. at 65,023, 

65,093.  
186

 Id. at 65,002.  
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 Id. at 65,020, 65,093.   

https://www.epa.gov/sites/production/files/2015-11/documents/fs-cpp-renewable-energy.pdf
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invest in renewable energy, state could also benefit low-income communities by targeting 

renewable energy projects in those areas.
188

 

The EPA’s output-based allocation set aside as the EPA’s proposed method for 

addressing leakage. The output-based allocation set aside would be relevant for existing natural 

gas combined cycle units, and they would be targeted based on their generation in the baseline 

year.
189

 If the units meet certain criteria (at a minimum having an average capacity factor in the 

prior period above 50%), they would receive set-aside allowances.
190

 Similar to the renewable 

energy set aside, there is the opportunity for a state to adapt this to different types of facilities 

and projects beyond natural gas combined cycle units to include steam generating units and zero-

emitters like renewable and nuclear facilities.
191

 

States may also choose to include a new-source set aside if they choose to have their state 

plan cover new plants as another means to address leakage. 

d. Application to State Typologies 

i. Short Path to Compliance 

As discussed above, some states have a target that is not far from their BAU. The best 

choice for these states will probably be to allocate allowances with a combination of auctions 

and set asides. Because many of these states have already invested in RE and EE projects, they 

would likely hold those sectors as priorities in developing their compliance plan. Additionally, 

states that are already involved in interstate trading schemes may choose to adapt their existing 

                                                 
188

 Id. at 65,024 (discussing the potential for RE projects to benefit low-income communities in the rate-based 

context); EPA, PRESENTATION FOR COMMUNITIES (2015), available at 

http://www.epa.gov/sites/production/files/2015-12/documents/cpp_federal_plan_for_communities_-_dec_2015.pdf. 
189

 EPA, PRESENTATION FOR ENVIRONMENTAL JUSTICE COMMUNITIES ON THE CLEAN POWER PLAN, available at 

https://www3.epa.gov/airquality/cppcommunity/cpp-federal-plan-communities.pdf. 
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 Note that these facilities would still be eligible to receive allocations from a historical free allocation approach. 

Id.  
191

 Federal Plan Requirements for Greenhouse Gas Emissions From Electric Utility Generating Units Constructed on 

or Before January 8, 2014; Model Trading Rules; Amendments to Framework Regulations, 80 Fed. Reg. at 65,021.  

http://www.epa.gov/sites/production/files/2015-12/documents/cpp_federal_plan_for_communities_-_dec_2015.pdf
https://www3.epa.gov/airquality/cppcommunity/cpp-federal-plan-communities.pdf
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system to satisfy the requirements of the CPP. Because these states do not have to reduce their 

emissions too much from the BAU projections, they will not need to spend as much on CPP 

compliance, potentially leaving the state with more flexibility to pursue these policy goals 

through auctions and set asides. This is especially true because these states will not face strong 

opposition from affected entities because fewer entities will be affected (and the ones that are 

will likely not be affected in a drastic way).  

The auctions, open to everyone, would be consistent with the approach that most existing 

cap-and-trade states are employing. Further, the auction proceeds could be invested in ongoing 

energy efficiency and renewable energy efforts. The set asides would also further continue to 

support and develop the EE and RE projects. The EE investment may help with keeping the costs 

to ratepayers low because demand-side EE projects can reduce energy consumption and 

therefore costs. These states may also have the choice of pursuing a more stringent emissions 

goal than the one assigned to them by the EPA. 

ii. Long Path to Compliance 

States that have large coal industries and face a long path to CPP compliance will likely 

be influenced by the need to support the coal industry and aid workers who may be displaced by 

the changes in the energy sector. These policy priorities will probably counsel these states 

toward a combination of free allocation and auction. The states would likely not have the luxury 

of selecting among different policy priorities; rather, they will have to focus on the most urgent 

and politically salient concerns. 

Free allocation to the affected industry players would allay concerns by that industry, and 

using grandfathering would allow the existing industry players the greatest benefit. The auction 

component would allow the state to raise money that could be invested in job training for 
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displaced workers (and potentially investing in new industries that will bring jobs to the state). If 

the state did not want to hold an auction because of the administrative burden of planning and 

managing it, the state could also condition the free allocation on the premise that recipients of the 

free allocation would help their employees transition to new positions and develop new skills. 

V. Conclusion and looking forward 

In complying with the CPP, states are faced with several decision points that will greatly 

affect where the benefits and burdens of the policies fall. The first decision point is whether the 

state will opt to adopt EPA’s model rule, allow EPA to promulgate a federal plan for it, or 

develop its own regulatory scheme. In addition to the efficiency benefits of a trading rule, states 

should also recognize the benefits of using a pre-established rule (e.g., reducing the 

administrative burden of developing a rule; having a rule that is presumptively approvable; being 

able to trade easily across states without formal agreements).
192

  

Assuming that states will be inclined to rely on a pre-established rule, the question 

remains whether they will choose to adopt a model rule or wait for EPA to promulgate a federal 

implementation plan for the state. Adopting the model rule allows states to adapt the rule to their 

individual circumstances and select whether they want a mass- or rate-based rule, rather than 

adjusting the EPA’s rule after the fact. There are critical decisions affecting the distribution of 

benefits from the policy that states may want to make for themselves. These decisions generally 

cover the questions of which method to use for allocating emissions and which entities the state 

would like to receive the financial benefits from its compliance efforts. The answers to these 

questions will vary by state and will be driven by the state’s policy priorities and political 

considerations. 
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Some states may have essentially committed to a compliance path already, unknowingly 

or in anticipation of a federal regulation like this one. Some states have begun investing 

renewable energy development or energy efficiency programs, and some are already 

participating in mass-based emissions trading schemes. States will likely continue on the paths 

they have already begun because the policy infrastructure is already in place. These policies also 

probably reflect the states existing policy priorities, so there is little reason to think that the 

priorities will have changed just because of the CPP. 

Past decisions by states may dictate their choices in the future. Similarly, the decisions 

that states are making today may influence or determine the options for climate management and 

policies in the future at the state and national level. States are essentially serving as laboratories 

of democracy right now, experimenting with potential solutions to GHG emissions from power 

plants. A large number of states may choose to adopt trading programs, which may indicate a 

national consensus in support of a national trading scheme that would be more efficient to 

administer and would facilitate participation in international carbon trading programs. On the 

other hand, states may adopt diverse trading schemes, demonstrating the benefits of states 

tailoring their plans to their interests and counseling against a federal program. Diverse trading 

rules may also lead to unnecessary complexities on a national scale, which would support a 

comprehensive and coordinated national plan. The implications of state’s decisions today go 

beyond the parties who are directly benefited or harmed to cover the future of climate policy in 

the United States and internationally. 


