
 

REVITALIZING THE U.S. ENDANGERED SPECIES ACT 
Optimizing Protection by Integrating Recovery Planning, Section 7 

Consultations, and Incidental Take Authorizations 
 

A Sea Turtle Case Study 
 

 
 

 
by 

Courtney Shephard 
Stephen E. Roady, J.D., Advisor 

May 2011 
 

 
 

 
Masters project submitted in partial fulfillment of the  

requirements for the Master of Environmental Management degree in  
the Nicholas School of the Environment  

of Duke University  
  

2011 
 



Revitalizing the U.S. Endangered Species Act | ii 

ii 

Abstract 

Protection under the U.S. Endangered Species Act consists of recovery plans, 
consultations and biological opinions under sections 7 and 10, and incidental take authorizations.  
To meet the goals of species protection, these three elements must be fully integrated.  
Harmonizing the management actions identified in the recovery plans with the conservation 
actions in the biological opinion is crucial to ensure that the jeopardy finding within the 
biological opinion accounts for all factors influencing a species’ survival.  

Recovery plans and biological opinions are based on scientific assessments of the 
characteristics, size, and threats facing populations of listed species; incidental take 
authorizations incorporate political, social, and economic factors. Often take statements and 
recovery goals are not reconcilable, yet incidental take continues to be authorized.  Amending 
existing guidance handbooks to synchronize the recovery plan goals with the actions authorized 
under section 7 consultations is a feasible way to strengthen protection for listed species and 
facilitate recovery.  Using the Gulf of Mexico and South Atlantic shrimp trawl fishery as a case 
study, this paper provides recommendations for improving the efficiency and effectiveness of 
Endangered Species Act protection by amending an Endangered Species Act guidance handbook 
used by the U.S. Fish and Wildlife Service and the National Marine Fisheries Service. 
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1. Introduction  

"I have today signed . . . the Endangered Species Act of 1973. At a time when 
Americans are more concerned than ever with conserving our natural resources, 
this legislation provides the Federal Government with the needed authority to 
protect an irreplaceable part of our national heritage—threatened wildlife . . . 
Nothing is more priceless and more worthy of preservation than the rich array of 
animal life with which our country has been blessed. It is a many-faceted 
treasure, of value to scholars, scientists, and nature lovers alike, and it forms a 
vital part of the heritage we all share as Americans. – President Richard Nixon1 

Congressional recognition of the need for imperiled species protection began with the 
Endangered Species Preservation Act of 1966.  In 1969, the Endangered Species Conservation 
Act directed the Secretary of the Interior to “seek the convening of an international ministerial 
meeting” to enact “a binding international convention on the conservation of endangered 
species.”2  Originally drafted as a resolution in 1963, eighty nations agreed to the text of the 
Convention on International Trade in Endangered Species of Wild Fauna and Flora (“CITES”) in 
1973.3  The aim of CITES is to ensure that international trade of wild animals and plants does not 
threaten their survival by providing a legally binding, cooperative framework that prohibits trade 
of species threatened by extinction and controls the trade of species that are likely to become 
threatened without additional protection.4  As a signatory of CITES, the United States was 
required to ratify a statute that met the requirements detailed in the Convention; the result was 
the U.S. Endangered Species Act. 

Signed into law by President Nixon in 1973, the U.S. Endangered Species Act (“ESA”) is 
one of the strongest and most comprehensive endangered and threatened species protection 
statutes in the world.  The central focus of conservation is accomplished by mandating specific, 
protective actions of Federal agencies that extend beyond vertebrate and endemic species.5  The 
statute limits take of endangered and threatened species by regulating not only hunting and trade, 

                                                
1 President Richard Nixon,  Statement made on signing the U.S.  Endangered Species Act,  San Clemente, California 
(December 28, 1973). 
2 Pub. L. No. 91-135, 83 Stat. 275 §5(b). 
3 Convention on International Trade in Endangered Species of Wild Fauna and Flora, What is CITES?, United 
Nations Environment Programme (2011), available at http://www.cites.org/eng/disc/what.shtml.   
4 Convention on International Trade in Endangered Species of Wild Fauna and Flora,  How CITES Works, United 
Nations Environment Programme (2011), available at http://www.cites.org/eng/disc/how.shtml. 
5 16 U.S.C. §1531(c)(1) (2010). 
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but also habitat destruction.6  Notable amendments to the Act in 1978, 1982, and 1988 have both 
expanded and curtailed the reach of the ESA.7   

Despite its stated purpose and goals, the ESA has become an impediment to the 
protection of many listed fish and wildlife species.  Protection mandates for Federal agencies 
under the ESA consist of three distinct aspects: recovery actions,8 a consultation to assess the 
risks of proposed actions to listed species,9 and a flexibility mechanism to allow incidental take 
(harming or killing) of individuals.10  Three corresponding documents—the recovery plan, 
biological opinion, and the incidental take statement—must be clearly integrated in Federal 
agency guidance handbooks to meet the goals and intentions of endangered and threatened 
species protection.  Harmonizing the management actions specified in the recovery plans with 
the conservation recommendations in the biological opinion is crucial to ensuring that the 
conclusion of the biological opinion correctly accounts for all factors that influence the survival 
of the species.  If the management actions and goals of the recovery plan conflict with the 
proposal for incidental take, there is a clear reason to reassess the permitting action.  
Coordinating the recommendations in recovery plans with section 7 consultations and the act of 
authorizing incidental take will internally streamline the internal Federal agency workflow under 
the ESA to maximize protection of endangered and threatened species.11  This paper will 
determine how best to integrate these elements into the National Marine Fisheries Service 
(“NMFS”)12 and Fish and Wildlife Service (“FWS”) internal ESA policies via a Federal guidance 
handbook. 

 The many diverse and difficult challenges faced in conserving the dwindling populations 
of sea turtles make them an interesting and relevant case study for this analysis.  The loggerhead 
was chosen as the focus species for this paper based on recent action to change its status under 
the ESA, but the recommendations apply broadly to the management of all threatened and 
endangered species. Section 2 of this paper will provide background on the current status of 
loggerhead sea turtle (Carretta carretta) in the United States, the proposed change in status, and 
the Gulf shrimp trawl fishery. Section 3 of this paper will review the three fundamental 
components of the ESA: recovery planning, section 7 consultations and biological opinions, and 

                                                
6 Donald C. Baur and Wm. Robert Irvin, Eds,  Endangered Species Act: Law Policy, and Perspectives,  American 
Bar Association (2nd Ed., 2010), 12-13. 
7 For the history of this process, see Michael J. Bean and Melanie J. Rowland, The Evolution of National Wildlife 
Law, Environmental Defense Fund and World Wildlife Fund-U.S. Westport: Prager Publishers (3rd Ed., 1997). 
8 16 U.S.C. §1533(f)(1) (2010). 
9 Id. §1536(a)(3), (4) (2010). 
10 Id. §1539(a) (2010). 
11 This assessment and related recommendations does not cover section 10 consultations, section 10 incidental take 
permits, or critical habitat designations—three fundamental components of the ESA that deserve a comprehensive 
analysis in a separate but related document. 
12 The National Marine Fisheries Service (NFMS) is also known as NOAA/NMFS and NOAA Fisheries.  NMFS is 
used throughout this document to maintain clarity and consistency. 
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incidental take authorizations.  Section 4 will review the 2002 biological opinion and incidental 
take statement for shrimp trawling in the South Atlantic and Gulf of Mexico. Section 5 will 
examine the role of Federal agency guidance documents and the potential for guidance 
handbooks to withstand judicial review.  Section 6 will provide an analysis of several 
deficiencies within the section 7 consultation guidebook that is currently in use, as well as 
recommendations for amending the document.  This paper concludes with a brief discussion on 
transparency and public access to information pertaining to Federal agency ESA policies and 
actions. 

2. U.S. Loggerhead Sea Turtles Under Threat in the Gulf of Mexico and 
South Atlantic Shrimp Trawl Fishery 

“Without question, the majority of sea turtle bycatch occurs in the southeastern 
Atlantic and Gulf of Mexico shrimp trawl fleet.”13  

Every species of sea turtle present in the territorial waters of the United States is 
classified as either endangered or threatened under the Endangered Species Act.14  Six species of 
sea turtles occur in U.S. waters: the loggerhead sea turtle (Caretta caretta), green sea turtle 
(Chelonia mydas), leatherback sea turtle (Dermochelys coriacea), Kemp’s ridley sea turtle 
(Lepidochelys kempii), hawksbill sea turtle (Eretmochelys imbricata), and the olive ridley sea 
turtle (Lepidochelys olivacea).  Despite their lineage dating back to the Late Cretaceous period, 
all six sea turtle species are currently at serious risk of extinction and present unique challenges 
for protection.   

2.1. The Value of Loggerheads to the Marine Ecosystem 

Sea turtles (superfamily Chelonioidea) play a vital role in maintaining the health and 
diversity of the ocean and beach ecosystems.  Prior to hatching, eggs supply nutrients such as 
nitrogen, potassium, and phosphorus to dunes.15 After hatching, nutrients from the eggshells and 
embryonic fluid are absorbed by the beach,16 enabling sea turtles to sustain their own nesting 
habitats.  In an ecosystem of limited nutrient availability, sea turtle eggs provide vegetation with 
the nutrient boost needed to facilitate growth.  Additional vegetation enhances the stability of the 

                                                
13 Jeffrey E. Moore, et al., A review of marine mammal, sea turtle and seabird bycatch in USA fisheries and the role 
of policy in shaping management, 33 Marine Policy 3 (May 2009): 435-451, 443. 
14 A complete Federal listing of endangered species is available online at the U.S. Fish and Wildlife Service website, 
see U.S. Fish & Wildlife Service Endangered Species Program, U.S. Species, available at 
http://www.fws.gov/endangered/species/us-species.html. 
15 E.G., Wilson, K.L. Miller, D. Allison, and M. Magliocca, Why Healthy Oceans Need Sea Turtles: The Importance 
of Sea Turtles to Marine Ecosystems, Oceana (July 1, 2010), available at 
http://na.oceana.org/sites/default/files/reports/Why_Healthy_Oceans_Need_Sea_Turtles.pdf, 8. 
16 Id. at 11. 
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beach dune landscape.17  Both sea turtle eggs and hatchlings are part of the food chain as an 
important source of protein for terrestrial and marine species.18 

Loggerheads are an important supporting species for smaller organisms. Epibionts, such 
as barnacles, use sea turtle shells as a landing platform and a source of food.19  Columbus crabs 
(Planes minutus) feed on the epibionts attached to loggerhead shells.  Loggerheads assist in the 
dispersal of species like the coronulid barnacle (Chelonibia testudinaria), and many experts 
believe that loggerheads played a major role in expanding the range and genetic diversity of 
barnacles throughout the world’s oceans.20   

As loggerheads forage, they create trails through the bottom sediment.  These movements 
are important for changing the compaction, aeration, and sediment nutrient distribution across 
the ocean floor.  Crustaceans and other hard-shelled prey are an important component of the 
loggerhead diet.  Loggerheads break up and discard these hard shells during foraging, increasing 
the rate at which the shells disintegrate and nutrient cycling occurs in the benthic ecosystem.21   

The interplay between ecological and economic value of sea turtles is also significant.  
Coastal tourism ventures, zoos, and aquariums benefit financially from caring for these 
charismatic megafauna.22   

2.2. Unique Challenges for Sea Turtle Protection 

Sea turtle species are notoriously difficult to protect.  Highly migratory, all species of sea 
turtles regularly cross not only geopolitical boundaries, but also ecological boundaries.  Each sea 
turtle life stage requires a tailored management strategy to account for the traits of the ecosystem 
inhabited at that point and stage of development.  The natural life expectancy for all sea turtle 
species is several decades.  This long lifespan is beneficial for species survival, but also 
challenging for tracking population trends and impacts of environmental and anthropogenic 
factors.  Additionally, sea turtles do not reach sexual maturity for several years or decades, 
depending on the species.  These biological traits emphasize the importance of protecting not 
only nests and hatchlings, but also juvenile and adult turtles in order to protect as many members 
of breeding age as possible.   

A wide range of hazards jeopardizes sea turtle survival.  Anthropogenic threats range 
from development, pollution, beach driving and lighting, illegal take, and the operation of 

                                                
17 Id. at 8. 
18 Id. at 10. 
19 Id. at 10. 
20 Id. at 12-13. 
21 Id. at 11. 
22 S. Troëng and C. Drews, Money Talks: Economic Aspects of Marine Turtle Use and Conservation, WWF-
International, Gland, Switzerland (2004), available at http://www.panda.org/downloads/species/moneytalks.pdf. 
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fisheries.  Environmental threats include climate change (the sex of hatchlings is determined by 
the temperature of the nest during incubation), disease, and predation.  The focus of this paper is 
commercial fisheries, the most significant contributor to sea turtle decline in the past fifty years.23 

Underlying these challenges are serious gaps in knowledge about every sea turtle species.  
Little information and data exist beyond counts of nests, eggs, hatchlings, and nesting females.  
There are virtually no data on male sea turtles.  These deficiencies in data are a major 
impediment to successful species protection.  Efforts to model sea turtle populations are 
characterized by small sample sizes, significant uncertainty, and wide confidence intervals.  A 
reliable population baseline has not been determined for any of the six species of sea turtles 
occurring in U.S. waters. This is a key concern when evaluating the jeopardy decisions and 
incidental take authorizations for sea turtle section 7 consultations because it is unknown how 
much incidental take sea turtle populations can support.  Data collection methods and standards 
are an important consideration of determining take that have not been adequately explored or 
incorporated by consulting agencies.24 

The physical challenges underlying protection are further complicated by the highly 
varied protection standards between and within the waters that sea turtles inhabit.  In the United 
States, sea turtles reside in both state and Federal waters.  Two Federal agencies are tasked with 
overseeing the ESA protection and management of sea turtles: NMFS manages in-water 
populations and FWS manages sea turtle nests, eggs, and nesting females.  Numerous state and 
regional agencies are also involved.  As a direct result of the number of parties involved, 
conflicts occur over the differing protection structures afforded to sea turtles. 

2.3. Proposed Uplisting for the Loggerhead  

In March 2010, FWS and NMFS proposed to change the status of the loggerhead from 
“threatened” to “endangered” under the ESA in response to a court-ordered settlement with 
conservation groups.25  Currently, the loggerhead is listed as “threatened;” the proposed 
regulations seek to classify seven loggerhead distinct population segments as “endangered,” 
including both populations present in U.S. waters.  The recommended change in listing status 
indicates that current management measures to protect threatened loggerheads have failed to 
reverse declining populations.  The uplisting is necessary to catalyze the direct action required to 
save the loggerhead from extinction.  

                                                
23 Turtle Expert Working Group, An Assessment of the Loggerhead Turtle Population in the Western North Atlantic 
Ocean, NOAA Technical Memorandum NMFS-SEFSC-575 (2009), xi. 
24 Committee on Sea Turtle Population Assessment Methods, Assessment of Sea-Turtle Status and Trends: 
Integrating Demography and Abundance, National Research Council of the National Academies (2010). 
25 Endangered and Threatened Species; Proposed Listing of Nine Distinct Population Segments of Loggerhead Sea 
Turtles as Endangered or Threatened (Proposed Rules, 12 Month Petition Findings, Request for Public Comments), 
75 FR 50 (March 16, 2010): 12598-12655. 
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 The imperiled state of loggerheads inhabiting U.S. waters is predominately attributable to 
human action.26  However, an uplisting in and of itself will not recover the loggerhead.  Direct 
action is imperative to minimize the amount of legal loggerhead take that is authorized in 
commercial fisheries, the most significant contributor to sea turtle decline throughout the past 
fifty years.27  One of the most extreme examples of the discontinuity between recovery planning, 
section 7 consultations, and incidental take authorizations is the current level of incidental take 
authorized for the loggerhead in the Gulf of Mexico and South Atlantic shrimp trawl fishery: an 
astounding 167,180 lethal and non-lethal takes.28  A summary of key statements from the 
recovery plan, biological opinion, and ITS demonstrate a clear failure to formally reconcile 
loggerhead recovery plan recommendations with this level of incidental take.  This paper asserts 
that amending the Federal agency ESA section 7 consultation guidance handbook to better 
integrate recovery planning recommendations is a feasible and effective solution for improving 
Federal protection of the loggerhead.    

2.4. Economic and Political Importance of the Gulf Shrimp Trawl Fishery 

The Gulf of Mexico and South Atlantic shrimp trawl fishery29 is widely supported in the 
Gulf region.  The fishery is of high economic value, grossing over $305 million in 2009 for 
246,243,217 pounds of shrimp.30  The cultural value of the fishery is also significant—the Gulf 
region is well known for its multi-generation fishing ventures and coastal tourism.  As a result, 
the shrimp trawl fishery receives extensive political support.  

Legislative support for decreasing the strength of the ESA in direct relation to shrimp 
trawling is evident in two examples.31  First, proposed Senate Bill S.768: Endangered Species 
Act Reform Act of 1995 sought to exempt non-Federal entities from the ESA taking prohibition 
(ESA section 9) when the taking occurred during the course of an otherwise lawful activity in the 
U.S. Exclusive Economic Zone, e.g., fishing.  Introduced by Senator Slade Gorton (R-WA) and 
cosponsored by Gulf Senators Richard Shelby (R-AL), John Breaux (D-LA), and Bennett 

                                                
26 Recovery Plan for the Northwest Atlantic Population of the Loggerhead Sea Turtle (Caretta caretta), National 
Marine Fisheries Service: Silver Spring, MD (Second Revision, 2008), 31-66. 
27 Turtle Expert Working Group, supra note 24, at xi. 
28 NOAA Fisheries, Endangered Species Act – Section 7 Consultation on Shrimp Trawling in the Southeastern 
United States, under the Sea Turtle Conservation Regulations and as Managed by the Fishery Management Plans for 
Shrimp in the South Atlantic and Gulf of Mexico, Biological Opinion (December 2, 2002) (hereinafter 2002 Gulf & 
South Atlantic Biological Opinion), 55. 
29 For a detailed description of the fishery, see 2002 Gulf & South Atlantic Biological Opinion, supra note 29, at 9-
12. 
30 NOAA Fisheries, 2009 Gear Landing Results - Annual Commercial Landings by Gear Type, Office of Science & 
Technology, Fisheries Statistics (2009), available at 
http://www.st.nmfs.noaa.gov/pls/webpls/MF_GEAR_LANDINGS.RESULTS. 
31 For additional information regarding the political pressures regarding TEDs and a synopsis of the landmark case–
Louisiana ex rel. Guste v. Verity, 853 F.2d 322 (5th Cir. 1988)—see Kathleen Doyle Yaninek, Turtle Excluder 
Device Regulations: Laws Sea Turtles Can Live With, 21 N.C. Cent. L.J. 256 (1995). 
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Johnston (D-LA) among others, this bill aimed to remove the restrictions on take of endangered 
and threatened species such as sea turtles, sea otters, whales, and dolphins that are commonly 
victims of bycatch.32  Second, the State of Louisiana has prohibited its own Department of 
Wildlife and Fisheries from enforcing Federal Turtle Excluder Device (TED) regulations in 
Louisiana state waters.  The TED technology consists of a grid of bars fitted into the shrimp 
trawl net that forces large, non-target species to be ejected from the trawl net.33 The most recent 
attempt to remove this ban on enforcement—Louisiana HB 1334 (2010)—was vetoed by 
Governor Bobby Jindal.34  Although this ban on TED regulation enforcement has been routinely 
upheld in Louisiana, the June 2010 veto was particularly poignant as it followed the devastating 
Deepwater Horizon Spill.   During the spill, Louisiana allowed much of its shrimp fishery to 
remain in operation, allowing for sea turtles to continue to be caught in trawls.  As a result, many 
of the dead turtles retrieved from the spill area showed evidence of drowning, which NOAA 
Fisheries scientists attribute not to oil or dispersants, but instead to fishery interaction.35  

3. Fundamental Components of the U.S. Endangered Species Act 

“PURPOSES – . . . to provide a means whereby the ecosystems upon which 
endangered species and threatened species depend may be conserved, to provide 
a program for the conservation of such endangered species and threatened 
species”36 

 The ESA imposes a duty on all Federal agencies to conserve endangered and threatened 
species.37, 38  “Conserve” and “conservation” are defined by the Act to mean “to use and the use 
of all methods and procedures which are necessary to bring any endangered species or threatened 
species to the point at which the measures provided pursuant to this Act are no longer 
necessary.”39  Thus, the ultimate goal of the ESA is to return listed species’40 populations to 
viable levels that may be sustained without Federal assistance.  Several tools are available to 
assist agencies in achieving this goal: recovery plans, critical habitat designations, and section 7 

                                                
32 Endangered Species Act Reform Act of 1995, S. 768, 104th Congress (1995). 
33 For more information on TEDS, see NOAA Fisheries, Office of Protected Resources, Turtle Excluder Devices 
(TEDs), available at http://www.nmfs.noaa.gov/pr/species/turtles/teds.htm. 
34 Letter from Louisiana Governor Bobby Jindal to Alfred W. Speer, Clerk of the House, House Bill No. 1334 by 
Representative Lambert (June 29, 2010), available at http://www.legis.state.la.us/archive/10RS/veto/HB1334v.pdf.  
35 Shaila Dewan, Animal Autopsies in the Gulf Yield a Mystery, The New York Times 
(July 14, 2010), available at http://www.nytimes.com/2010/07/15/science/earth/15necropsy.html. 
36 16 U.S.C. §1531(b) (2010). 
37 Id. §1531(c)(1) (2010). 
38 “Federal agency” is defined by the ESA to mean “any department, agency, or instrumentality of the United 
States.” 16 U.S.C. §1532(7) (2010). 
39 16 U.S.C. §1532(3) (2010). 
40 For the statutory requirements regarding endangered and threatened species determinations including the factors 
necessary for listing and process by which listing occurs, see 16 U.S.C. §1533 (2010). 
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consultations.  An overview of each of these tools follows to establish the background necessary 
for understanding how Federal agencies use the powers invested in them by the Act to support 
threatened and endangered species protection. 

3.1. Take Prohibition  

 Section 9 of the ESA contains highly protective prohibitions for endangered fish and 
wildlife species that apply to any “person,”41 which is broadly defined to incorporate individuals, 
businesses, and governments.42  Given the wide reach of the Act, litigation typically involves 
prohibited conduct, not whether a party or entity is obligated to uphold the provisions of the 
ESA.43  Forbidden actions within the United States and the territorial sea of the United States 
include: 44  

1) import and export of species; 2) take of any species; 3) possessing, selling, 
delivering, and transporting species for commercial activity; 4) interstate or 
foreign commerce involving species; and 5) violating any regulation of the 
Secretary pertaining to endangered or threatened species. 

“Take,” is the fundamental term of section 9.  Take is defined by the Act to mean: “to harass, 
harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or attempt to engage in any such 
conduct.”45 

 In general, ESA provisions apply to both endangered and threatened species.  Section 9 
stands out in that its provisions, albeit subsection (1)(G), apply only to endangered species.46  By 
deciding not to cover all listed species, Congress left the determination of the protections for 
threatened species to the discretion of the Secretaries.47  In 1998 under the jurisdiction of the 
Secretary of the Interior, FWS promulgated a “blanket rule” that extended all section 9 
protections to threatened species unless a species-specific rule states otherwise.48 In contrast, 
NMFS currently extends section 9 protections to threatened species on an individual basis 
through section 4(d) promulgations.49        

                                                
41 16 U.S.C. §1538(a) (2010). 
42 Id. §1532(13) (2010). 
43 Tony A. Sullins, The Endangered Species Act, Chicago: Section of Environment, Energy, and Resources, 
American Bar Association (2001), 40. 
44 16 U.S.C. §1532(19) (2010). 
45 Id. §1532(19) (2010). 
46 Id. §1538(a)(A-F) (2010). 
47 Sullins, supra note 44, at 42. 
48 50 C.F.R. §17.31(a) (1998). 
49 Sullins, supra note 44, at 42-43. 
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3.2. Critical Habitat  

At the time of listing, the Secretary is directed by the ESA to designate critical habitat for 
each species.50  Critical habitat is defined by the Act as: “the specific areas within the geographic 
area occupied by the species, at the time it is listed . . . on which are found those physical or 
biological features (I) essential to the conservation of the species and (II) which may require 
special management considerations or protection.”51  A critical habitat designation does not 
encompass the entire range of a species unless the Secretary deems that full coverage is 
necessary.52  Physical and biological characteristics of critical habitat include space for growth 
and normal behavior; food, water, and other nutritional and physiological requirements; shelter; 
sites for reproduction and rearing young; and protection from disturbance.53  Critical habitat 
designations only apply to Federal land and private lands subject to Federal permitting.  Use of 
the areas is allowed but modifications that will destroy or adversely modify54 the designated area 
are prohibited.55      

A critical habitat designation that covers all essential areas of a species’ range is not 
likely to be feasible for a variety of reasons, such as prohibitive purchase price or competing use 
interests.  Although section 5 of the ESA authorizes the Secretary to purchase land for species 
conservation, or acquire it by donation, Federal agencies are only able to do so if adequate funds 
are available.56  By allowing cost considerations to shape critical habitat designations, section 5 is 
a departure from the rest of the Act, which generally does not allow economic factors be 
considered in the decision-making process.57  For this reason, critical habitat either is not 
designated at all or is designated to fulfill only a portion of a species’ needs.58       

3.3. Recovery Planning 

A recovery plan must be developed and implemented for all listed threatened and 
endangered species.59  The required components of the recovery plan are consistent with the 

                                                
50 16 U.S.C. §1533(b)(2) (2010). 
51 Id. §1532(5)(A)(i-ii) (2010). 
52 Id. §1532(5)(C) (2010). 
53 50 C.F.R. §424.12(b) 
54 “Adverse Modification” is defined as “a direct or indirect alteration that appreciably diminishes the value of 
critical habitat for both the survival and recovery of a listed species.” 50 C.F.R. §402.02(d), emphasis in original. 
55 Stanford Environmental Law Society, The Endangered Species Act, Stanford: Stanford University Press (2001), 
59.   
56 16 U.S.C. §1534(a-b) (2010). 
57 Stanford Environmental Law Society, supra note 56, at 67. 
58 For a list of endangered species with critical habitat designations for both FWS and NMFS, see U.S. Fish and 
Wildlife Service, Species Reports: Listed Species with Critical Habitat, available at 
http://ecos.fws.gov/tess_public/CriticalHabitat.do?nmfs=1 
59 If the Secretary determines that “such a plan will not promote the conservation of the species” then the agency is 
exempted from the ESA recovery plan mandate. 16 U.S.C. §1533(4)(f)(1) (2010). 
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goals60 of the ESA: 1) “site-specific management actions” tailored to the goals of species 
conservation and survival; 2) “objective, measureable criteria” which indicate when ESA 
protection is no longer necessary for the listed species; and 3) estimates of the time and cost 
required to achieve the recovery goals.61  

As a fundamental element of Federal conservation efforts, recovery plans compile current 
scientific research and expert knowledge to formulate management recommendations with the 
intent of achieving a level of population stability that no longer necessitate ESA protection.62  
Internal FWS and/or NMFS personnel develop some of the recovery plans, but many plans are 
developed by recovery teams consisting of a diverse group of stakeholders, including NMFS and 
FWS biologists, non-government experts, and state, tribal, and local governments.63  
Coordinating with a variety of stakeholders is often cited as a best practice because these 
recovery teams “bring together the diversity of expertise most appropriate to understanding a 
particular species’ endangerment and for devising an effective recovery program.”64   

Implementation of the recovery plans is a statutory requirement,65 yet Federal agencies 
are not required to fully fund or devote adequate personnel to carry out the recovery plan 
objectives within a designated timeframe.  This incomplete mandate results in resource 
allocation conflicts.  As a result of competing political, economic, and social forces, the species 
that are at the greatest risk of extinction are not often the ones that receive the bulk of recovery 
resources.66 Without dedicated recovery efforts delisting is not possible, a concept that was 
recently underscored in Friends of Blackwater v. Salazar, when the United States District Court 
for the District of Columbia held that the Virginia northern flying squirrel could not be delisted 
until all recovery criteria had been met.67  Buttressing the science-based recommendations 
contained in recovery plans is fundamental to species recovery, requiring direct and dedicated 
Federal agency action.   

                                                
60 Memorandum from the Acting Assistant Director, Endangered Species to Regional Directors, Regions 1-8, 
Adoption of Interim Recovery Planning Guidance and Request for Feedback, FWS/AES/DCHRS/045953 (August 
26, 2010), available at http://www.fws.gov/endangered/esa-
library/pdf/AD_memo_adopting_NMFS_guidance_Interim_signed_August_26_2010.pdf. 
61 16 U.S.C. §1533(f)(1)(B)(i-iii). 
62 National Marine Fisheries Service, Interim Endangered and Threatened Species Recovery Planning Guidance, 
(Version 1.3, June 2010)(hereinafter referred to as Recovery Planning Guidance), available at 
http://www.nmfs.noaa.gov/pr/pdfs/recovery/guidance.pdf, 1.1-1. 
63 Id. at 2.3-4 – 2.3.5. 
64 Id. at 2.3-4. 
65 16 U.S.C. §1533(4)(f)(1) (2010). 
66 For an examination of Federal recovery spending trends and factors that influence recovery plan implementation 
decisions, see Marco Restani and John M. Marzluff, Funding Extinction? Biological Needs and Political Realities in 
the Allocation of Resources to Endangered Species Recovery, American Institute of Biological Sciences, 52 
BioScience 2 (2002): 169-177, DOI: 10.1641/0006-3568(2002)052[0169:FEBNAP]2.0.CO;2 
67 Friends of Blackwater v. Salazar, 2011 U.S. Dist. LEXIS 31249. 
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3.4. Consultations and Biological Opinions  

 The ESA imposes a statutory duty on all Federal agencies to conserve endangered and 
threatened species.68  Each Federal agency is obligated by the ESA to ensure that “any action 
authorized, funded, or carried out by such agency is not likely to jeopardize the continued 
existence of any endangered species or threatened species or result in the destruction or adverse 
modification of habitat of such species.”69  The conclusion of the review that the agency must 
conduct is known as a “jeopardy determination” (see Section 3.5 of this paper for a more in-
depth discussion).  Jeopardy determinations are to be based on the “best scientific and 
commercial data available.”70  FWS and NMFS further define an agency “action” in a joint 
regulation as “all activities or programs of any kind authorized, funded, or carried out, in whole 
or in part, by Federal agencies in the United States or upon the high seas.”71  

Examples include, but are not limited to: (a) actions intended to conserve listed 
species or their habitat; (b) the promulgation of regulations; (c) the granting of 
licenses, contracts, leases, easements, rights-of-way, permits, or grants-in-aid; or 
(d) actions directly or indirectly causing modifications to the land, water, or air.72   

The means by which an action is identified for a jeopardy determination is a consultation with 
either the Secretary of the Interior and/or the Secretary of Commerce.73   

The initial step in the consultation process is preparing a biological assessment to 
determine whether the proposed action(s) will affect listed species and/or designated critical 
habitat.74  Biological assessments are required for both Federal actions75,76 and Federally-
permitted actions carried out by a state or a private entity.77  If the biological assessment 
determines that the proposed activity (“agency action”) is likely to adversely affect a listed 
species, a consultation is required.78  The internal guidance for conducting biological 
consultations is the FWS and NMFS Endangered Species Act Consultation Handbook: 

                                                
68 16 U.S.C. §1536(a)(1) (2010). 
69 Id §1536(a)(2) (2010). 
70 Id.  
71 50 C.F.R. §424.02. 
72 Id., emphasis added. 
73 16 U.S.C. §1536(a)(1-2) (2010). 
74 Id. §1536(c) (2009). 
75 Federal actions are those carried out directly by a Federal agency.  “Federal agency” is defined in the statute to be 
“[…] any department, agency, or instrumentality of the United States.” 16 U.S.C. §1532(7) (2009). 
76 16 U.S.C. §1536(a)(4) (2009). 
77 Id. §1536(a)(3). 
78 Id. §1536(a)(2). 
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Procedures for Conducting Section 7 Consultations and Conferences (“Consultation 
Handbook”).79   

 The outcome of the consultation is a six-part biological opinion80 consisting of: “a 
description of the proposed action, status of the species [and] critical habitat, the environmental 
baseline, effects of the action, cumulative effects, the Services' conclusion of jeopardy/no 
jeopardy and/or adverse modification/no adverse modification [to designated critical habitat], 
and reasonable and prudent alternatives, as appropriate [for a finding of jeopardy].”81  An 
incidental take permit or an incidental take statement is required to proceed with the proposed 
action.      

3.5. Jeopardy Determination  

 The conclusion of the biological opinion is a jeopardy determination based on the 
aggregate impacts of the components of the proposed action evaluated within the section 7 
consultation.  By definition, the jeopardy determination is a risk statement of the likely effects 
from the proposed action on listed species: 82 

The conclusion section present the Service’s opinion regarding whether the 
aggregate effects of the factors analyzed under the ‘environmental baseline,’ 
‘effects of the action,’ and ‘cumulative effects’ in the action area – when viewed 
against the status of the species of critical habitat as listed or designated – are 
likely to jeopardize the continued existence of the species or result in 
destruction or adverse modification of critical habitat. 

The jeopardy determination evaluates the impacts of the proposed action without accounting for 
proposed mitigation measures, i.e., the action as stated.  Accounting for actions that decrease the 
impact of the action in the jeopardy determination is not appropriate: 83 

Conditional no jeopardy biological opinions (a conclusion of no jeopardy if the 
action agency undertakes certain mitigative measures) do not comply with section 
8 regulations or the intent of the Act.  The services can evaluate only the Federal 
action proposed, not the action as the Services would like to see that action 
modified. 

                                                
79 U.S. Fish and Wildlife Service and National Marine Fisheries Service, Endangered Species Act Consultation 
Handbook: Procedures for Conducting Section 7 Consultations and Conferences, (March 1998)(hereinafter Section 
7 Consultation Handbook), available at http://sero.nmfs.noaa.gov/pr/esa/pdf/Sec%207%20Handbook.pdf 
80 The term “biological opinion” is not contained within the ESA.  The biological opinion is a regulatory creation 
designed to fulfill the “written statement setting forth the Secretary’s opinion, and a summary of the information on 
which the opinion is based, detailing how the agency action affects the species or its critical habitat.”  16 U.S.C. 
§1536(b)(3)(A) (2010).  See Tony A. Sullins, supra note 44, 77. 
81 Section 7 Consultation Handbook, supra note 80, at 4-15, emphasis in original. 
82 Id. at 4-33, emphasis in original. 
83 Id., emphasis in original. 
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Positive and negative jeopardy determinations place different obligations on the agency.  The 
opinion of the Supreme Court in Bennett v. Spear lists the agency’s obligations if the jeopardy 
determination is negative, i.e., “no jeopardy”:  

[I]f the Biological Opinion concludes that the agency action will not result in 
jeopardy or adverse habitat modification, or if it offers reasonable and prudent 
alternatives to avoid that consequence, [NMFS and/or FWS] must provide the 
agency with a written statement (known as the “Incidental Take Statement”) 
specifying “the impact of such incidental taking on the species,” any “reasonable 
and prudent measures that [NMFS and/or FWS] considers necessary or 
appropriate to minimize such impact,” and setting forth “the terms and conditions 
. . . that must be complied with by the Federal agency . . . to implement (those 
measures).”84 

Conversely, if the jeopardy determination is positive, i.e., “will jeopardize” the existence of the 
species, the agency is required to provide reasonable and prudent alternatives:  

If [FWS and/or NMFS] concludes that the proposed action will “jeopardize the 
continued existence of any (listed) species or result in the destruction or adverse 
modification of (critical habitat),” the Biological Opinion must outline any 
“reasonable and prudent alternatives” that the [agency] believes will avoid that 
consequence.85 

 Whether an action is “likely to jeopardize” or “not likely to jeopardize” the continued 
existence of a species86 is the most important decision made in the section 7 consultation for the 
level of incidental take authorized.  Given the gravity of the impacts to species that are 
attributable to human activity, it would logically follow that many proposed actions would result 
in a determination of jeopardy under the ESA.  However, a review of recent section 7 
consultations indicates the opposite.   

 The NOAA Fisheries Public Consultation Tracking System is the public repository for 
section 7 consultation descriptions and final determinations completed from 1996 onward.  
Between 1996 and 2011, over 9,578 ESA consultations87 were completed under NMFS authority.  
Of the completed consultations, six resulted in a finding of jeopardy/no adverse modification of 
critical habitat, and five resulted in a finding of jeopardy and adverse modification.  Table 1 
summarizes the final responses for the completed consultations: 

                                                
84 Bennett v. Spear, 520 U.S. 154 (1997). 
85 Id. 
86 Section 7 Consultation Handbook, supra note 80, at 4-37. 
87 Consultations involving NOAA/NMFS’s statutory authority for Essential Fish Habitat (EFH) and combination 
ESA-EFH were not examined in this analysis; however, the data for EFH consultations is available in the NOAA 
Fisheries Public Consultation Tracking System. 
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Table 1: Final ESA Responses from Completed NOAA/NMFS Consultations, 1996 to 201188 

Final ESA Response Determinations within 
Timeframe 

Jeopardy & Adverse Modification 5 
Jeopardy, No Adverse Modification 6 
No Effect 159 
No Jeopardy, No Adverse Modification 811 
No Response 232 
Not Likely to Adversely Affect 4,951 
Not Yet Determined 2 
Technical Assistance Provided 3,105 
Withdrawn 307 
  
  TOTAL: 9,578 

 

Of the 9,578 completed consultations, 3,414 (approximately 30%) were categorized as “not yet 
determined,” “technical assistance provided,” or “withdrawn.”  The remaining 6,164 
determinations are used for comparison regarding the likelihood of a jeopardy determination: 
eleven consultations (0.1% of the total) resulted in a positive jeopardy determination.  Given the 
range of activities—e.g., mining, dredging, construction, and forest management—and the 
fifteen-year timeframe, it is surprising that only 0.1% of the actions were found to jeopardize 
affected species.  To further explore this finding, Table 2 compares the “proposed effect 
determination” or the type of effect that is initially expected by the action (e.g., may affect) to the 
“ESA final response,” which is the effect determination at the consultation’s end.   

Table 2: Comparison of Proposed Effect Determinations and Final ESA Responses from 
Completed NOAA/NMFS Consultations, 1996 to 201189 

Proposed Effect Determination ESA Final Effect Response Determinations 
within Timeframe 

May affect – likely to adversely 
affect 

Not likely to adversely affect 168 
No jeopardy, no adverse modification 575 
Jeopardy, no adverse modification 6 
Jeopardy & adverse modification 5 

 No effect  4 

 

                                                
88 Courtney Shephard, Analysis of NMFS Completed Section 7 Consultations from 1996-2011 (unpublished 
research for Master’s Project, Duke University Nicholas School of the Environment)(on file with author), data 
available from the NOAA Fisheries Public Consultation Tracking System; Federal Agency Query, available at 
https://pcts.nmfs.noaa.gov/pls/pcts-auth/fedQuery (last visited April 28, 2011). 
89 Id. 
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Of the 758 actions with a proposed effect determination of “may affect – likely to adversely 
affect,” only 11 resulted in a final response of jeopardy to the species.  Given the high level of 
initial assessment and scoping (e.g., the biological assessment) that occurs before a section 7 
consultation is completed, it is unclear why so few proposed effect determinations correlate with 
their respective final effect responses. Exploring this issue in depth is outside of the scope of this 
paper, but should be made a priority for future research.     

3.6. Incidental Take Authorizations  

The ESA includes two exemptions from the strong take prohibitions in section 9.  These 
exemptions provide the flexibility of Federal agencies to strike a balance between conserving at-
risk species and allowing the Federal government to function without an undue burden.  Section 
10 sets forth the criteria for obtaining an incidental take permit for non-Federal actions, and 
section 7 contains the procedure for exempting Federal actions from the section 9 prohibitions.  
These two exemptions are discussed in greater detail in the following two sections. 

3.6.1. Section 10 Incidental Take Permits  

A non-Federal party may apply for an incidental take permit (“ITP”) in one of two action 
categories under ESA section 10: 1) take for “scientific purposes or to enhance the propagation 
or survival” of the species;90 or 2) take that is “incidental to, and not the purpose of, the carrying 
out of an otherwise lawful activity.”91  The first category is straightforward, allowing for vital 
research and associated activities that expand understanding and knowledge of listed species, 
enabling more effective protection and conservation.  The second category is intentionally broad 
to allow agencies, businesses, and homeowners to continue to pursue most activities with the 
added consideration of the impacts of these activities to endangered and threatened species.  To 
obtain an ITP for a listed species, the applicant must submit a conservation plan to the Secretary 
that specifies the impact of the taking, steps that will be taken to minimize the impact, and 
alternative actions considered to taking.92  If the Secretary finds that the taking will be incidental, 
the impacts to the species will be minimized and mitigated “to the maximum extent practical,” 
and that the “taking will not appreciably reduce the likelihood of the survival and recovery of the 
species in the wild” a permit may be issued for a specified amount of species take.93  Lethal and 
non-lethal take is differentiated in the ITP.  Draft ITPs are subject to public notice and comment 
procedures.   

                                                
90 16 U.S.C. §1539(1)(A) (2010). 
91 Id. §1539(1)(B) (2010). 
92 Id. §1539(2)(A)(i-iv) (2010). 
93 Id. §1539(2)(B)(i-v) (2010). 
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3.6.2. Section 7 Incidental Take Statements 

 Federal agencies may legally take endangered or threatened species under an exemption 
provided in section 7.94  The take authorization process for Federal actions is similar to the 
section 10 non-Federal ITP process.  First Federal agencies complete a biological assessment to 
identify endangered or threatened species that are likely to be affected by the proposed action.95  
If listed species are identified in the proposed action area, the Federal agency must obtain an 
incidental take statement (“ITS”) by: 1) demonstrating that the take will not jeopardize the 
continued existence of the species96 and adversely modify or destroy critical habitat,97 or 2) 
providing reasonable and prudent alternatives to actions that are found to jeopardize the listed 
species.98  

3.6.3. Comparison 

Significant differences between ITPs and ITSs are immediately evident from this basic 
overview: the conservation planning requirement, alternatives analysis, and public notice and 
comment requirements under section 10 for non-Federal actions.  The absence of these additional 
responsibilities for Federal actions results in the approval of significantly more Federal section 7 
incidental take statements than section 10 non-Federal permits.99   

3.7. Five-Year Review 

At minimum, the status of each listed species is to be reviewed every five years by 
NMFS and/or FWS. The review serves to determine whether a change in status (threatened or 
endangered) or delisting is warranted.100  To make these determinations, information is gathered 
regarding the status of the species at the time of the review, including current threats, changes in 
population and essential habitat, and whether progress has been made on meeting recovery 
criteria.101  

                                                
94 Id. §1536(b)(4) (2010). 
95 Id. 
96 Id. §1536(c) (2010). 
97 Id. §1536(a)(2) (2010). 
98 Id. §1536(c) (2010). 
99 Christopher H.M. Carter, A Dual Track for Incidental Takings: Reexamining Sections 7 and 10 of the Endangered 
Species Act, 19 B.C. Environmental Affairs Law Review 135 (Fall 1991). 
100 16 U.S.C. §1533(c)(2)(A-B) (2010). 
101 U.S. Fish and Wildlife Service and National Marine Fisheries Service, 5-Year Review Guidance: Procedures for 
Conducting 5-Year Reviews Under the Endangered Species Act (July 2006), available at 
http://www.nmfs.noaa.gov/pr/pdfs/laws/guidance_5_year_review.pdf, 1-1. 
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4. Overview of the 2002 Section 7 Consultation and Biological Opinion on 
Shrimp Trawling in the Southeastern United States  

Currently the Gulf of Mexico and South Atlantic shrimp trawl fishery is authorized to 
take sea turtles incidentally under the NMFS biological opinion and corresponding ITS approved 
December 2, 2002.  The biological opinion reviews the activity in the shrimp trawl fishery and 
the implications of the fishery for conserving the five endangered and threatened sea turtle 
species that inhabit the area: the loggerhead, Kemp’s ridley, leatherback, hawksbill, and green 
sea turtle.102 TEDs are a major focus of the consultation, biological opinion, and ITS.  The scope 
of the section 7 consultation is “the effect of shrimp trawling as conducted under the TED 
regulations and the FMPs [Fishery Management Plans], on all listed species within Federal 
waters and on listed sea turtles within state waters.”103  This review, and the analysis that follows, 
focuses on the effects of the Gulf and South Atlantic shrimp trawl fishery with respect to 
loggerhead sea turtles. 

4.1. Biological Opinion  

Incidental take from commercial trawling is identified as an ongoing threat to individual 
loggerheads, and the species’ population dynamics and distribution.104  The wide range of 
anthropogenic threats identified for Federal consultation (e.g., navigation channel maintenance, 
oil and gas exploration, and commercial fishery operations) is generally described in the 
environmental baseline section of the biological opinion.105    

The primary recovery action emphasized in the section 7 consultation is the use of 
TEDs.106  The secondary recovery action is public outreach to fishers about sea turtle handling 
and resuscitation techniques.107   

A TED functions as a “trap door” or opening in the trawl net mesh.  Shrimp pass through 
a grid of bars at the neck of the trawl and are captured in the bag end of trawl.  When larger 
animals hit the TED bars, they are ejected out of the trawl through the “trap door” in the mesh.108  
Although TEDs have reduced overall sea turtle incidental take levels, TEDs are not a guaranteed 

                                                
102 2002 Gulf & South Atlantic Biological Opinion, supra note 29, at 1. 
103 Id. at 16. 
104 Id. at 22-23. 
105 Id. at 27-29. 
106 Id. at 30. 
107 Id. 
108 NOAA Fisheries Office of Protected Resources, Turtle Excluder Devices, available at 
http://www.nmfs.noaa.gov/pr/species/turtles/teds.htm (last visited April 28, 2011). 
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method of releasing sea turtles from trawls alive and without injury.109  

Most TED tests are conducted with captive reared-turtles and the test results are not 
“directly comparable” to sea turtles in the wild. The recorded escape times for sea turtles from 
TEDs range widely, and provide reason to be concerned about the ability of turtles to escape if 
they encounter an opening significantly smaller or larger than their body size.110  In a review of 
the direct effects of forced submergence in trawls, NMFS concluded that “[s]ea turtles that are 
forcibly submerged in trawls undergo respiratory and metabolic stress that can lead to severe 
disturbance of acid-base balance” as a result of rapidly consuming their oxygen stores. 111  High 
blood lactate levels may lead to lethargy, unconsciousness, and even death.112  Currently, there is 
evidence that incidental capture in shrimp trawling gear in the Gulf of Mexico is the primary 
contributor to the high levels of sea turtle strandings113 evident throughout spring 2011.114  An 
additional concern is repeated capture of the same individuals in trawls, a problem that NMFS 
attributes to use of inefficient TEDs.115  NMFS fails to require a specific monitoring program in 
the biological opinion to obtain data on the issue of inefficient TEDs.     

Forceful ejection through a TED may magnify stress to sea turtles to the extent that it 
results in significant injury and early mortality.116  Sea turtles may die shortly after interaction 
with a trawl or that experience complications as a result of the capture that shortens their natural 
lifespan.  Accordingly, estimates of live takes from shrimp trawls may be significantly 
underestimated given the level of fishing effort in the South Atlantic region and number of 
documented strandings traceable to trawling interactions.117  Furthermore, the number of 
officially observed and reported incidental takes is only a fraction of the total takes that actually 
occur. 

Despite the unknown size of the loggerhead population, the unknown population sizes of 

                                                
109 An additional rule on the use of TEDs was issued following the approval of the ITS within the 2002 section 7 
consultation [50 C.F.R. 222-224 (2003)] but the consultation has not been reinitiated to update the biological 
opinion, conservation actions, or allowable take with consideration of this legislation.  
110 2002 Gulf & South Atlantic Biological Opinion, supra note 29, at 34-35. 
111 Id. at 35. 
112 Committee on Sea Turtle Conservation, Decline of the sea turtles: causes and prevention, Board on 
Environmental Studies and Toxicology, Board on Biology, Commission on Life Sciences, National Research 
Council. Washington, D.C.: National Academy Press (1990), 91. 
113 NMFS categorizes stranded sea turtles as those which are found floating or washed up, dead or alive in a 
weakened state.  For more information on strandings, see the Sea Turtle Stranding and Salvage Network, available 
at http://www.sefsc.noaa.gov/species/turtles/strandings.htm. 
114 For the most up to date information, see NOAA Fisheries Office of Protected Resources, Sea Turtle Strandings in 
the Gulf of Mexico, available at http://www.nmfs.noaa.gov/pr/species/turtles/gulfofmexico.htm (last visited April 
26, 2011). 
115 2002 Gulf & South Atlantic Biological Opinion, supra note 29, at 35-36. 
116 Research has shown that turtles stressed from the initial non-lethal interaction are more vulnerable.  For example, 
see: Snoddy et al., Blood Biochemistry of Sea Turtles Captured in Gillnets in the Lower Cape Fear River, North 
Carolina, USA, 73 The Journal of Wildlife Management 8 (2009): 1394-1401.   
117 Sea Turtle Strandings in the Gulf of Mexico, supra note 115. 



 

 

Revitalizing the U.S. Endangered Species Act | 19 

the other sea turtle species affected, and the lack of quantitative data supporting the success of 
the recovery actions, the section 7 consultation concluded that a balance was obtained between 
incidental take and recovery for endangered and threatened sea turtles in the South Atlantic and 
Gulf of Mexico shrimp fishery:118  

These past and ongoing adverse effects result in the serious injury or 
mortality of significant numbers of sea turtles each year and combine to slow 
their recovery throughout their range. Likewise, beneficial actions combine to 
save a significant, though unquantifiable numbers (estimated to be thousands) of 
sea turtles and hatchlings each year.  Overall, when viewed in light of the adverse 
effects discussed above, NOAA Fisheries believes that these management 
measures will help maintain stability and may help to increase populations of sea 
turtles in the action area. 

Data supporting the estimate of “thousands” of sea turtle saved from other actions are absent 
from the biological opinion, yet the impacts of injury and mortality to sea turtles in the Gulf 
shrimp trawl fishery is well documented.  As written, the 2002 Shrimp Trawl Biological Opinion 
fails to provide adequate quantitative and qualitative evidence to support the assertion that its 
management measures will result in stable or increasing sea turtle populations affected by shrimp 
trawl activity in the region.  

4.2. Incidental Take Statement  

The 2002 South Atlantic Shrimp Trawl ITS provides the necessary legal exemption under 
the ESA for sea turtle incidental take in the Gulf of Mexico and South Atlantic shrimp trawl 
fishery.  Table 3 lists the take levels anticipated and authorized by NOAA pursuant to 16 U.S.C. 
§ 1536(b)(4) for the fishery:  

Table 3: Sea Turtle Incidental Takes Authorized by the 2002 Section 7 Consultation on 
Shrimp Trawling in the Southeastern United States119 

Take Green Loggerhead  Kemp’s 
ridley  

Hawksbill Leatherback Total 

Interactions 18,757 163,160 155,503 NA 3,090 340,510 
Mortalities 514 3,948 4,208 640 80 9,390 
Total  19,271 167,108 159,711 640 3,170 349,900 

   

The conclusion of the section 7 consultation is that the incidental take authorized is “[…] not 
likely to jeopardize the continued existence of endangered green, leatherback, hawksbill, and 

                                                
118 2002 Gulf & South Atlantic Biological Opinion, supra note 29, at 30-31, emphasis added. 
119 Id. at 56. 
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Kemp’s ridley sea turtles, and threatened loggerhead sea turtles.”120  This incidental take 
authorization relies heavily on the anticipated success of TEDs for reducing the number of lethal 
takes.121  The biological opinion acknowledges the declining population trends and lack of a 
population baseline for sea turtle species, yet it is not clear from the text of the biological opinion 
how this finding of “no jeopardy” was determined.  There is no additional explanation provided 
to support these authorized take levels against the unknown population baseline.  

The ITS does not articulate an expiration date within the permit stipulations, which leaves 
the date of re-negotiation to the discretion of involved Federal agencies.  Possible reasons for 
reinitiation of the section 7 consultation include:122 

a) the amount or extent of taking specified in the incidental take statement is 
met or exceeded123 

b) new information reveals effects of the action that may affect listed species 
or critical habitat (when designated) in a manner or to an extent not 
previously considered 

c) the identified action is subsequently modified in a manner that causes an 
effect to listed species or critical habitat that was not considered in the 
Opinion, or 

d) a new species is listed or critical habitat designated that may be affected 
by the identified action. In instances where the amount or extent of 
incidental take is exceeded, any operations causing such take must cease 
pending reinitiation.     

On August 17, 2010, the Gulf of Mexico and South Atlantic shrimp trawl consultation was 
reinitiated following legal action from several conservation groups related to the lack of enforced 
shrimp trawl closures in the Gulf following the Deepwater Horizon Oil Spill.124  This paper’s 
proposed changes to the Federal guidance handbook for section 7 consultations are framed by the 
failure to appropriately manage the Gulf of Mexico and South Atlantic shrimp trawl fishery to 
recover declining loggerhead populations.  These recommendations are intended to support both 
the 2010 reiniation of the section 7 consultation for shrimp trawling in the Gulf of Mexico and 
South Atlantic, and the broader goals of endangered species conservation as managed by NMFS 
and FWS.  

                                                
120 Id. at 55. 
121 Id. at 41-43. 
122 Id. at 59. 
123 If take is exceeded, operations within the fishery must stop until an additional consultation is completed. 
124 Memorandum from David Bernhart, Southeast Regional Office to Roy E. Crabtree, Regional Administrator, 
Reinitiation of ESA Section 7 Consultation on Shrimp Trawling in the Southeastern United States, under the Sea 
Turtle Conservation Regulations and as Managed by the Fishery Management Plans (FMPs) for Shrimp in the 
South Atlantic and Gulf of Mexico, and Its Effects on Sea Turtles, Southeast Regional Office, National Marine 
Fisheries Service (August 17, 2010)(on file with author). 



 

 

Revitalizing the U.S. Endangered Species Act | 21 

5. Role of Guidance Documents in Agency Actions 

The ESA provides a broad framework of policy tools to conserve and protect endangered 
and threatened species and their habitats.  The statutory language of the ESA is particularly 
powerful in comparison to other environmental statutes, both in its aspirations and mandates.  
However, it has failed to result in restoration of healthy populations of sea turtles.  Consequently, 
a change in policy may be warranted. 

Changing Federal policy typically occurs by pursuing one, or a combination of, three 
avenues: amending existing legislation or passing new legislation, judicial action, or amending 
internal agency policy.  It is unlikely that amending the ESA would successfully improve the 
current statute as significant past attempts to amend the ESA have focused on weakening it.125   

Judicial review could be a productive avenue.  For example, the landmark case of 
Tennessee Valley Authority v. Hill126 resulted in amendments to the ESA that mandated a cost-
benefit analysis for critical habitat designations and the creation of the Endangered Species 
Committee invested with the power to exempt an action from section 7.127  While there are 
examples, such as TVA, that have significantly influenced general endangered and threatened 
species policy, the majority of litigation focuses on specific species or habitats.  Thus far, courts 
have not produced a decision that has served to effectively require agency actions to be directed 
towards the goal of species’ recovery.   

Federal agency guidance documents shape internal agency practice and actions.  The goal 
of harmonizing agency actions to improve the success of recovery efforts, and to ensure that 
jeopardy decisions account for the impacts of permitted take on species’ long term recovery 
prospects, is best accomplished through revising Federal agency guidance documents. 

Broad legislative mandates may be interpreted and implemented through Federal agency 
guidance documents.  Executive Order 12866 and the Office of Management and Budget define 
“guidance document” to mean “an agency statement of general applicability and future effect, 
other than a regulatory action, that sets forth a policy on a statutory, regulatory, or technical issue 
or an interpretation or a statutory or regulatory issue.”128  Federal agencies rely on guidance 
documents to provide direction for internal action and to inform the public about agency policy: 
“Guidance documents, used properly, can channel the discretion of agency employees, increase 
efficiency, and enhance fairness by providing the public clear notice of the line between 

                                                
125 For example, see Endangered Species Listing and Delisting Process Reform Act of 2003, Sen. 369, 108 Cong. 
(2003), and Endangered Species Compliance and Transparency Act of 2007, H.R. 2530, 110 Cong. (2007). 
126 Tennessee Valley Authority v. Hill, 437 U.S. 153 (1978). 
127 James Rasband et al., Natural Resources Law and Policy, New York: Foundation Press (2nd Ed., 2009), 370. 
128 Office of Management and Budget, Final Bulletin for Agency Good Guidance Practices, Bulletin No. 07-02. 
(August 2007), 6.  
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permissible and impermissible conduct while ensuring equal treatment of similarly situated 
parties.”129    

Guidance documents are not regulations and therefore are not legally binding.130 As 
statements of agency policy and protocol, guidance documents do not follow public notice and 
comment procedures and as a result, require significantly less time and agency resources than 
informal rulemaking.131  When used appropriately, the flexibility inherent to guidance documents 
enables agencies to quickly increase internal consistency and accountability.132  In recognition of 
these benefits, administrative law has evolved to incorporate guidance documents as a 
supplement to formal and informal rules.133  Guidance documents are not a replacement for 
formal and informal rulemaking but instead an indispensible component of actualizing 
Congressional intent as conveyed in broadly worded, statutory language.   

This paper assessed two134 key guidance documents jointly published by FWS and NMFS 
to implement the provisions of the ESA: Version 1.3 of the Interim Endangered and Threatened 
Species Recovery Planning Guidance (“Recovery Guidance”)135 and the Consultation 
Handbook.136  The Recovery Guidance was published by NMFS in June 2010 and formally 
adopted by FWS as guidance for Department of Interior recovery planning in August 2010.137  
The Consultation Handbook was jointly prepared by NMFS and FWS in 1998.138  Following a 
brief analysis of the possible weight that guidance documents may be given in court, these 
handbooks are examined, individually and collectively, for listed species’ protection and 
recovery implications.   

                                                
129 Id. at 2. 
130 As noted by Kalen, “[ . . .  ]  the concept of ‘binding’ reflects a normative judgment.  A document is only binding 
in a legal sense to the extent that a court will treat it as such.  Admittedly, a document can be binding in a practical 
sense, as the court in Appalachian Power [Appalachian Power Co. v. EPA, 208 F.3d 1015, 1021 (D.C. Cir. 2000)] 
noted.  But this is true only to the extent that parties perceive or expect that the document can be used in a court to 
force a particular result.”  See Sam Kalen, The Transformation of Modern Administrative Law: Changing 
Administrations and Environmental Guidance Documents, 35 Ecology Law Quarterly 101 (2008), 693-694. 
131 Mark Seidenfeld, Substituting Substantive for Procedural Review of Guidance Documents, FSU College of Law, 
Public Law Research Paper No. 479 (January 26, 2011), 7. 
132 Id. at 8. 
133 See reference to Kalen, supra note 131. 
134 An additional document not examined in this analysis is the guidance for five-year status reviews intended to 
assess the effectiveness of the protections afforded to listed species by the Act.  5-Year Review Guidance: 
Procedures for Conducting 5-Year Reviews Under the Endangered Species Act is the document used by NMFS and 
FWS to guide these reviews, see reference to 5-Year Review Guidance: Procedures for Conducting 5-Year Reviews 
Under the Endangered Species Act, supra note 102. 
135 Recovery Planning Guidance, supra note 63. 
136 Section 7 Consultation Handbook, supra note 80. 
137 Memorandum from Acting Assistant Director, Endangered Species to Regional Directors, Regions 1-8, Adoption 
of Interim Recovery Planning Guidance and Request for Feedback, FWS/AES/DCHRS/045953 (August 26, 2010), 
available at http://www.fws.gov/endangered/esa-
library/pdf/AD_memo_adopting_NMFS_guidance_Interim_signed_August_26_2010.pdf. 
138 Section 7 Consultation Handbook, supra note 80. 
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5.1. Judicial Review of Guidance Documents 

Actions made reviewable by an agency’s authorizing statute and all actions classified as 
“final” are eligible for review under the Federal Administrative Procedure Act (“APA”).139  The 
leading case on the subject, Bennett v. Spear, evaluates the finality of FWS action under an 
Endangered Species Act claim.140  Bennett v. Spear sets forth a two-condition finality 
requirement test that must be satisfied for an agency action to be considered “final” and thus, 
reviewable by the courts: 1) the action “must mark the ‘consummation’ of the agency’s 
decisionmaking process . . . —it must not be of a merely tentative or interlocutory nature”; and 
2) “the action must be one by which ‘rights or obligations have been determined,’ or from which 
‘legal consequences will flow.’”141    Fundamentally the court must determine whether guidance 
documents qualify as final agency actions.  Court opinions on this issue differ based on the 
specific facts of reviewed cases, preventing a clear and consistent standard of review.  One line 
of reasoning has determined that guidance documents are not final agency actions by citing the 
ability of the agency to alter guidance with relative ease and examples of tentative 
determinations.142  Additionally, it has been questioned whether guidance documents issued by 
agency personnel below the agency secretary can be categorized as final.143  The alternative line 
of reasoning purports that if an individual’s disregard for mandates contained within guidance 
documents results in penalties, then the document has the legal consequences necessary to satisfy 
the second condition of the “final action” definition.144 

At issue here is whether the two guidance handbooks created by FWS and NMFS—the 
Recovery Guidance and the Consultation Handbook—meet the criteria of final agency actions.145  
Both documents in use are the most recent versions, i.e., the consummation of the agency’s 

                                                
139 Actions Reviewable: “Agency action made reviewable by statute and final agency action for which there is no 
other adequate remedy in a court are subject to judicial review. A preliminary, procedural, or intermediate agency 
action or ruling not directly reviewable is subject to review on the review of the final agency action. Except as 
otherwise expressly required by statute, agency action otherwise final is final for the purposes of this section 
whether or not there has been presented or determined an application for a declaratory order, for any form of 
reconsideration, or, unless the agency otherwise requires by rule and provides that the action meanwhile is 
inoperative, for an appeal to superior agency authority.”  5 U.S.C. §704 (2010). 
140 Bennett v. Spear, 520 U.S. 154 (1997) (held petitioners have standing to seek review of a FWS-issued biological 
opinion, a final agency action for APA purposes, despite competing economic and other interests). 
141 The Supreme Court determined in Bennett v. Spear that a biological opinion unequivocally concludes or “marks 
the consummation” of the agency decisionmaking process.  Furthermore, the “Biological Opinion and 
accompanying Incidental Take Statement alter the legal regime to which the action agency is subject, authorizing it 
to take the endangered species if (but only if) it complies with the prescribed conditions,” see Bennett v. Spear, 520 
U.S. 154 (1997). 
142 Mark Seidenfeld, supra note 132, at 34-36. 
143 Id. at 34-35. 
144 Id. at 37. 
145 Ripeness is also a pressing issue, but it is not evaluated in this analysis.  For a discussion regarding ripeness, see 
Gwendolyn McKee, Judicial Review of Agency Guidance Documents: Rethinking the Finality Doctrine, 60 
Administrative Law Review 371 (2008) and Mark Seidenfeld, supra note 132. 



 

 

Revitalizing the U.S. Endangered Species Act | 24 

decision-making process, which satisfies the first prong of the final action test.  There are no 
other documents available from FWS and NMFS that override the policies and procedures 
contained within these handbooks, so it is reasonable to conclude that they represent the most 
current procedures established by FWS and NMFS for devising recovery plans and conducting 
section 7 consultations.  Whether these documents fulfill the second prong is clear, but also 
reasonable.  Again, Bennett v. Spear is an appropriate example.  Mark Seidenfeld summarizes 
the Court’s reasoning in Bennett v. Spear as follows:  

The Court reasoned that the [Biological] Opinion altered the legal regime because 
an agency that ignores a Biological Opinion risks being penalized for taking an 
endangered species if it incorrectly determines that its action does not adversely 
affect such a species. In essence, the Court reasoned that [a] Biological Opinion 
does not mandate agency action but does create a safe harbor for the agency, and 
therefore has legal consequences.146 

Seidenfeld cites the creation of this safe harbor as a critical development to the pre-existing legal 
regime, fundamentally strengthening the way that guidance documents may be interpreted: 

But this [biological opinion has] essentially the same effect that a guidance 
document has; the document does not mandate conduct, but the entity subject to it 
potentially will face penalties if it decides to flout the guidance and ultimately the 
policy or interpretation is upheld.147 

Thus, it may be concluded that the existence of potential penalties characterizes the FWS and 
NMFS guidance documents as binding. 

Recent opinions from the circuit courts reveal that this area of administrative law is 
dynamic and ambiguous.148  Thus far, there is not a fully comparable ruling on an agency 
guidance handbook as pivotal as the Recovery Guidance and the Consultation Handbook.  
Animal Legal Defense Fund v. Veneman examined policy guidance drafted by the U.S. 
Department of Agriculture (USDA) to provide the psychological health of non-human primates 
for zoos, research facilities, and other entities subject to the provisions of the Animal Welfare 
Act (AWA).  Although the decision was vacated by an en banc Ninth Circuit panel because 
USDA withdrew the guidance before it was finalized, the court determined that if finalized, the 
guidance would have met the finality criteria, allowing for judicial review.149  In a more 
traditional decision, Cement Kiln Recycling Coalition v. Environmental Protection Agency, the 

                                                
146 Mark Seidenfeld, supra note 132, at 36. 
147 Id. 
148 For an extensive discussion on the makeup of this area of legal analysis drawn from court opinions, see reference 
to Kalen, supra note 131. 
149 Animal Legal Defense Fund v. Veneman, 469 F.3d 826 (9th Circuit 2006), vacated en banc, 490 F.3d 725 (9th 
Cir. 2007). 
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D.C. Circuit determined that a guidance document may be reviewed if the agency intends it to be 
binding and if the guidance is binding in effect.150  This decision employed a test from Molycorp 
Inc. v. Environmental Protection Agency151 for guidance by evaluating: 1) the agency’s 
characterization of the document; 2) whether the document was published in the Federal Register 
or Code of Federal Regulations; and 3) whether the document is binding on the agency or private 
parties.152  The second tenant (F.R. or C.F.R. publication) was classified as illuminating, but not 
mandatory.153  Under the Molycorp test, the Recovery Guidance and the Consultation Handbook 
meet the criteria for binding guidance documents: NMFS and FWS classify them as final and the 
procedures contained within the documents are binding on agency personnel.  Although neither 
document was published in the Federal Register or Code of Federal Regulations, both are 
publicly available and accessible. 

This paper’s proposed revisions to the Consultation Handbook to clearly and 
meaningfully incorporate the recovery plans designed under the Recovery Guidance will 
strengthen the processes used to assess impacts to listed species from proposed actions. The 
fundamental difference between the guidance handbooks assessed in this paper and guidance 
documents historically examined in the various courts is that the proposed revisions will be an 
improvement to the FWS and NMFS processes, not an additional example of weak procedure or 
absence of clear guidance.  A challenge to the guidance contained in the Consultation Handbook 
as currently written is likely to resemble these historic challenges.  The purpose of this brief 
discussion of judicial review is to emphasize that if revised to be oriented towards species’ 
recovery, the Consultation Handbook is very likely to withstand a possible court challenge.  
Knowledge of this positive, likely outcome removes an obstacle to strengthening the section 7 
consultation procedures within the Consultation Handbook. 

                                                
150 Cement Kiln Recycling Coalition v. Environmental Protection Agency, 493 F.3d 207 (D.C. Cir. 2007). 
151 Molycorp, Inc. v. Environmental Protection Agency, 197 F.3d 543 (D.C. Cir. 1999). 
152 See reference to Kalen, supra note 131, at 686. 
153 Molycorp, Inc. v. Environmental Protection Agency, 197 F.3d 543 (D.C. Cir. 1999), 227. 
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6. Key Deficiencies in the Consultation Handbook and Recommendations for 
Action  

The guidance handbook currently used to direct FWS and NMFS policy for ESA section 
7 consultations does not adequately meet the statutory goals of the Act.  As the preeminent 
guidance document for species recovery, the recovery plans for affected threatened and 
endangered species must be formally integrated into the section 7 consultation process.  The 
following analysis identifies key deficiencies in the current version of the Consultation 
Handbook and offers recommendations for amending it to better incorporate the recovery plans 
designed under the Recovery Guidance.   

6.1. Recovery Guidance: Comprehensive and Current   

Currently in its fourth version, the Recovery Guidance is the most comprehensive 
guidance document on recovery planning.  The Recovery Guidance emphasizes the need to 
maintain a policy that “strives to ensure consistency in approach to the application of statutory, 
regulatory, and policy requirements in the development of recovery plans, to emphasize certain 
aspects of planning, and to assist in keeping plans useful and current.”154  The recovery plan 
outlines recovery goals and a strategy to achieve those goals, as well as the criteria by which to 
measure a species’ recovery.155  The Recovery Guidance contains a detailed description of each 
recovery plan element, including the element’s purpose and relevant considerations.  The 
positive conservation actions documented by recovery plans are the foundation of species 
recovery.  The strength of recovery plans written156 using the Recovery Guidance is evident in 
their detailed, action-focused, and well-supported objectives.   

However, the ability of the recovery plan to conserve and recover a species is limited by 
other provisions of the ESA, namely the section 7 consultation and corresponding incidental take 
authorizations.  As such, the focus of this paper is amending the Consultation Handbook to better 
coordinate with recovery plan goals and objectives. The Recovery Guidance provides a model 
for an up-to-date and highly detailed guidance handbook that successfully meets the statutory 
intentions of the ESA. 

                                                
154 Recovery Planning Guidance, supra note 63, at 1.0-1. 
155 Id. at 1.1-1. 
156 For an example, see Recovery Plan for the Northwest Atlantic Population of the Loggerhead Sea Turtle (Caretta 
caretta), supra note 27. 
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6.2. Failure to Formally Integrate Recovery Plan Recommendations into ESA 
Section 7 Consultations 

All endangered and threatened species are imperiled in part by anthropogenic activity; 
many species are at risk predominately or exclusively because of human action.157  A species’ 
need for listing under the ESA represents a societal failure to manage natural resources’ 
conflicting uses.  This fact is explicitly recognized by the ESA’s first finding: “various species of 
fish, wildlife, and plants in the United States have been rendered extinct as a consequence of 
economic growth and development untempered by adequate concern and conservation.”158  
Decisions and actions that permit human activities at the expense of at-risk species conservation 
are a mortal threat to those species most in need of protection.159   

The failure to appropriately manage fish and wildlife species is not primarily attributable 
to lack of information.  Well-written recovery plans identify both natural and anthropogenic 
factors that threaten the viability of species, and offer recommendations for stabilizing and 
recovering these populations.160 As both a science and policy document, recovery plans are the 
preeminent management strategy for listed species.  Several studies have reviewed the structure 
of existing recovery plans and offered critiques and recommendations for improvement.161  While 
improvements to recovery plans are likely to be beneficial, the fundamental problem remains 
unsolved: recovery plans, regardless of their level of detail and prognosis for success, fail to be 
formally integrated into section 7 consultations in a consistent and meaningful manner.  Failing 
to directly support and clearly implement the recommendations found in recovery plans is a 
Federal management approach that is detrimental to both species protection and the ultimate goal 
of recovery.   

The lack of meaningful integration of recovery objectives into section 7 consultations is 
attributable in part to the absence of clear, detailed instructions in the Consultation Guidebook.  
As previously stated, guidance documents are non-binding by definition; however, these 
documents rank prominently in terms of instructional worth and value as statements of agency 
policy.  Amending the Consultation Handbook to require Federal agencies to defer to recovery 

                                                
157 Stuart L. Pimm and Peter Raven, Biodiversity: Extinction by numbers, 403 Nature (February 24, 2000): 843-845, 
available at DOI:10.1038/35002708. 
158 16 U.S.C. §1531(a)(1) (2010). 
159 See reference to Restani and Marzluff, supra note 67. 
160 For example, the 1991 Recovery Plan for the Loggerhead Sea Turtle provides recommendations for improving 
survival in each loggerhead sea turtle life stage, as well as recommendations for preserving and restoring loggerhead 
habitat, see National Marine Fisheries Service and U.S. Fish and Wildlife Service, Recovery Plan for U.S. 
Population of Loggerhead Turtle, National Marine Fisheries Service, Washington, D.C. (1991)(hereinafter 1991 
Loggerhead Recovery Plan). 
161 For example, see J. Alan Clark et al., Improving U.S. Endangered Species Act Recovery Plans: Key Findings and 
Recommendations of the SCB Recovery Plan Project, 16 Conservation Biology (December 2002): 1510–1519, 
available at DOI: 10.1046/j.1523-1739.2002.01376.x. 
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plans when minimizing and mitigating impacts to listed species is an appropriate and necessary 
action. Federal activities with regard to the loggerhead sea turtle exemplify this point.   

The 1991162 Recovery Plan for U.S. Population of Loggerhead Turtle (“1991 Recovery 
Plan”)163 identifies “six major actions needed to achieve recovery,” one of which is to “minimize 
mortality from commercial fisheries.164  The 1991 Recovery Plan cites trawl fisheries as the 
“most damaging to the recovery of marine turtles” of “all commercial and recreational fisheries 
conducted in the United States.”165  In response to the factors identified as major contributors to 
the decline of the loggerhead, the 1991 Recovery Plan lists over seventy recommendations166 for 
recovering the species.  Despite the need to remove and mitigate the threats posed by commercial 
fisheries, none of the 1991 Recovery Plan recommendations are directly cited in the 2002 
Biological Opinion for the Section 7 Consultation on Shrimp Trawling in the Southeastern 
United States, under the Sea Turtle Conservation Regulations and as Managed by the Fishery 
Management Plans for Shrimp in the South Atlantic and Gulf of Mexico (“2002 Shrimp Trawl 
Biological Opinion”).167  The recovery plan goals and objectives from the 1991 Loggerhead 
Recovery Plan used for the analysis that follows are broadly applicable to all species of sea 
turtles affected by the shrimp trawling operations in the Gulf region.    

As the leading management document, consistent use of recovery plans by all Federal 
agencies will direct recovery efforts to be efficient and effective.  The simplest way to formalize 
this as an internal agency policy is to amend the Consultation Handbook to require NMFS and 
FWS to directly source methods of minimizing incidental take and mitigating its effects from the 
recovery plan.  For all actions that currently meet these criteria, citing the recovery plan as the 
source will increase the credibility and transparency of the action. For example, the 1991 
Recovery Plan recommends outreach and training programs for fishermen on installing and using 
TEDs.168 The 2002 Shrimp Trawl Biological Opinion also identifies this as a reasonable and 
prudent measure.169  However, there is no mention of the source of this action—the 1991 
Recovery Plan.  This significance of this action is underscored by the fact that it was identified 
and prioritized in the 1991 Recovery Plan.  As a measure implemented to comply with the 

                                                
162 The 1991 Loggerhead Recovery Plan is referenced here as it is the version that was used for reference during the 
2002 Biological Opinion for the South Atlantic and Gulf of Mexico shrimp trawl fishery.  Separate recovery plans 
for the U.S. Northwest Atlantic loggerhead populations and the U.S. Pacific loggerhead populations were released in 
2009 and 1998, respectively.  For the more updated versions, see Recovery Plan for the Northwest Atlantic 
Population of the Loggerhead Sea Turtle (Caretta caretta), supra note 27, and National Marine Fisheries Service 
and U.S. Fish and Wildlife Service, Recovery Plan for U.S. Pacific Populations of the Loggerhead Turtle (Caretta 
caretta), National Marine Fisheries Service: Silver Spring, MD (1998). 
163 1991 Loggerhead Recovery Plan, supra note 161. 
164 Id. at iii. 
165 Id. at 11. 
166 Id. at 21-43. 
167 2002 Gulf & South Atlantic Biological Opinion, supra note 29. 
168 1991 Loggerhead Recovery Plan, supra note 161, at 34. 
169 2002 Gulf & South Atlantic Biological Opinion, supra note 29, at 56. 
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overarching recommendation of the 1991 Recovery Plan to “monitor and reduce mortality from 
commercial and recreational fisheries,”170 outreach and training programs should be clearly stated 
as doing so in the 2002 Shrimp Trawl Biological Opinion.     

Currently, a single paragraph of the Consultation Guidebook describes the relationship 
between recovery plans and the section 7 consultation process:171   

Interrelationships exist between management actions outlined in recovery plans 
and the consultation process.  It is important for the section 7 biologist to be 
familiar with species’ recovery plans and to coordinate with the appropriate 
species recovery coordinator while ensuring any reasonable and prudent 
alternatives or any reasonable and prudent measures developed through the 
consultation process are consistent with recovery plan goals.  Further, 
management actions identified in a recovery plan can be used as Terms and 
Conditions of an incidental take statement as long as they have the effect of 
minimizing the impact of incidental take from the project, and are limited to 
minor changes.  If recovery plans identify specific habitats as essential for 
species’ survival and recovery, close attention should be given to actions that 
may affect that habitat.  It is generally appropriate to use management actions 
outlined in recovery plans as Conservation Recommendations.   

The weak language used to describe this coordination demonstrates a failure of NMFS and FWS 
to formally commit to incorporating recovery plans into section 7 consultations; the brevity and 
lack of detailed guidelines for completing this integration emphasizes the failure.  Given that this 
paragraph is the only clear acknowledgement of the relationship between recovery plans and 
section 7 consultations in the Consultation Handbook, the first step is to strengthen the language.  
For example, a more compelling statement would read as follows:172 

Interrelationships exist between The management actions outlined in recovery 
plans and the consultation process are interrelated.  It is important for the 
Section 7 biologists must to be familiar with understand and integrate species’ 
recovery plans into the section 7 consultation process. and to They must 
coordinate with the appropriate species recovery coordinator while ensuring any 
reasonable and prudent alternatives or any reasonable and prudent measures 
developed through the consultation process are consistent with recovery plan 
goals.  Further, management actions identified in a recovery plan can be used 
must be integrated as Terms and Conditions of an incidental take statement as 
long as they have the effect of minimizing the impact of incidental take from the 
project, and are limited to minor changes.  If recovery plans identify specific 
habitats as essential for species’ survival and recovery, close attention should 
must be given to actions that may affect that habitat.  It is generally appropriate to 

                                                
170 1991 Loggerhead Recovery Plan, supra note 161, at 33. 
171 Section 7 Consultation Handbook, supra note 80, at 2-2, emphasis added. 
172 Id. at 2-2, emphasis added to changes. 
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use Management actions outlined in recovery plans as are appropriate 
Conservation Recommendations.   

The next step is to create the necessary framework absent in the current edition of the 
Consultation Handbook to implement these broad policy statements.  Limited in staff and 
funding, NMFS and FWS will benefit from creating a clear and consistent policy in the 
Consultation Handbook to ensure that recovery efforts are meaningfully and successfully 
incorporated into decision-making. 

Members of the recovery planning team and/or agency biologists that are responsible for 
preparing the recovery plans for listed species must be integrated into every step of the section 7 
consultation process.  The suggestion of “familiarity” invites the possibility of dismissing the 
recovery plan findings and action recommendations.  As written, the Consultation Handbook 
recommends coordination with the species recovery coordinator during development of 
reasonable and prudent measures and/or reasonable and prudent alternatives.  This 
recommendation should be a requirement that is extended to the entire section 7 consultation 
process.  Requiring section 7 biologists to meet with recovery teams ensures that all personnel 
involved with major actions affecting listed species’ protection will have the same information 
and be oriented towards the same goals.   

Four key actions must be coordinated to ensure a close connection between the recovery 
plan objectives, and the section 7 consultation process and biological opinion findings: the 
development of reasonable and prudent alternatives, development of reasonable and prudent 
measures, establishment of terms and conditions, and the formulation of conservation measures 
and conservation recommendations.  A discussion of each of these elements follows.   

6.3. Reasonable and Prudent Alternatives  

Reasonable and prudent alternatives may be suggested by the Secretary if the proposed 
action is found to jeopardize the species and/or adversely modify critical habitat.173  Reasonable 
and prudent alternatives are defined by the ESA regulations as follows:174  

Reasonable and prudent alternatives refer to alternative actions identified during 
formal consultation that can be implemented in a manner consistent with the 
intended purpose of the action, that can be implemented consistent with the scope 
of the Federal agency's legal authority and jurisdiction, that is economically and 
technologically feasible, and that the Director believes would avoid the likelihood 
of jeopardizing the continued existence of listed species or resulting in the 
destruction or adverse modification of critical habitat. 

                                                
173 16 U.S.C. §1536(3)(a) (2010). 
174 50 C.F.R. §402.02. 
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Several issues exist with reasonable and prudent alternatives as currently written.  First, NMFS 
and FWS are not required to identify reasonable and prudent alternatives for every section 7 
consultation. As examined in Section 3.5 of this paper, the vast majority of consultations produce 
a “no jeopardy determination.”  Only 0.1% of NMFS consultations available for review that were 
initially identified as actions that “may affect/likely to adversely affect” actually resulted in a 
finding of jeopardy.  Given the frequency of section 7 consultations, the range of proposed 
actions, and the well-known, highly harmful nature of many of the proposed actions (e.g., 
commercial fishing operations), this level of positive jeopardy determinations appears to be 
extremely low.  The outcome of the consultation depends on the jeopardy determination and its 
associated requirements, making the jeopardy finding the pivotal component.  If made a 
mandatory component of the section 7 consultation, reasonable and prudent alternatives will 
provide a necessary “check” to ensure that the jeopardy determination is appropriate for the 
endangered and threatened species that are affected by the proposed action. 

 Assessing alternatives to the proposed action allows the jeopardy finding to be made in a 
well-informed, open-minded manner.  It is likely that some section 7 consultations have already 
incorporated alternatives into the jeopardy determination, but to make this process transparent 
and meaningful the Consultation Handbook must be amended to include a framework for 
formally assessing alternatives in every section 7 consultation.  The absence of such a framework 
places a heavier burden on positive jeopardy determinations, creating a disincentive for agencies 
to find that an action does indeed jeopardize a listed species because of the additional work 
involved in identifying and evaluating alternatives.  Mandating an alternatives assessment as a 
prerequisite to making the jeopardy determinations instead of a reactive requirement to the 
outcomes, i.e., a positive jeopardy finding, relocates this additional, yet necessary, effort in the 
consultation process.   

The National Environmental Policy Act (“NEPA”)175 is a robust and appropriate model 
for a reasonable and prudent alternatives framework.  Enacted to direct Federal policy “to create 
and maintain conditions under which man and nature can exist in productive harmony, and fulfill 
the social, economic, and other requirements of present and future generations of Americans,” 
NEPA requires the environmental impact to be assessed prior to the approval of any major 
Federal action that will significantly affect the environment.176  Similar to the ESA, the intent of 
NEPA is not to prohibit all Federal activity that directly and indirectly impacts the environment, 
but rather it is to provide a framework for evaluating proposed actions and determining the most 

                                                
175 42 U.S.C. § 4321 et seq. 
176 Id. §4332(2)(c) (2010). 
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appropriate use of Federal resources.177  Proactively evaluating alternatives is an essential 
component of this goal.  Agencies are required to complete the following steps under NEPA:178  

a) Rigorously explore and objectively evaluate all reasonable alternatives, 
and for alternatives which were eliminated from detailed study, briefly 
discuss the reasons for their having been eliminated. 

b) Devote substantial treatment to each alternative considered in detail 
including the proposed action so that reviewers may evaluate their 
comparative merits. 

c) Include reasonable alternatives not within the jurisdiction of the lead 
agency. 

NEPA mandates that the environmental impacts of the proposed action and reasonable 
alternatives to that action be presented comparatively.179  Adopting a similar framework for the 
ESA section 7 consultation process will allow agencies to evaluate proposed actions in a broader 
context.  This would generate a more robust and defensible section 7 analysis. 

Evaluation of a “no action” alternative is another fundamental component of the NEPA 
analysis.180  Comparing “no action,” the proposed action, and the identified alternatives side-by-
side is an integral component of a successful, comprehensive NEPA assessment.  Evaluating the 
alternative of “no action” calls attention to the decision at the core of the jeopardy finding; the 
importance of this process must not be undervalued in light of the highly political nature of many 
environmental permitting decisions.  By requiring agencies to evaluate a “no action” option 
within the ESA process, the Consultation Handbook would ensure better compliance by adding a 
pause point for NMFS and FWS to confirm that the proposed action is consistent with the 
species’ recovery objectives.  In contrast, considering the proposed action and the alternatives, 
including “no action” in isolation (or not at all) creates a situation in which impacts to the 
survival of the listed species may be overlooked or discounted.   

 The alternative of “no action” generates a spectrum of possible actions, with the proposed 
action on one end and “no action” on the other.  This range is particularly valuable for 
determining whether a level of proposed incidental take is feasible.  For example, the 2002 
Shrimp Trawl Biological Opinion approves a total of 167,108 live and lethal loggerhead takes, 
and cumulatively, 349,900 takes across all species of sea turtles in the South Atlantic region.181  
The 2002 Shrimp Trawl Biological Opinion does not include reasonable and prudent alternatives 
because the fishery was “not likely to appreciably reduce the likelihood of the survival and 
recovery of Kemp’s ridley, green, loggerhead, hawksbill, or leatherback sea turtles in the wild by 
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181 2002 Gulf & South Atlantic Biological Opinion, supra note 29, at 56. 



 

 

Revitalizing the U.S. Endangered Species Act | 33 

reducing their reproduction, numbers, or distribution.”182   

The 2002 Shrimp Trawl Biological Opinion does not support this finding of “no 
jeopardy.”  Whether sea turtle populations can support the levels of incidental take authorized in 
the ITS is unknown because population baselines for sea turtle species are unknown.  Without a 
baseline from which to subtract the authorized level of take, it is unclear from the biological 
opinion how the finding of “no jeopardy” could, in fact, be true.  Given the extremely high level 
of take authorized, evaluating alternative take levels would lend valuable insight to the process 
by which NMFS evaluated and determined the levels of take that the Gulf and South Atlantic 
shrimp fishery currently uses for operation. 

Incorporating a framework for reasonable and prudent alternatives that is similar to the 
NEPA procedure into the Consultation Handbook will ensure that reasonable and prudent 
alternatives are identified, evaluated, and considered.  Expanding and increasing the strength of 
the ESA alternative analysis requirements will increase the robustness of the jeopardy decision-
making process and enhance the ability of NMFS and FWS to provide options for listed species’ 
protection. 

6.4. Reasonable and Prudent Measures 

The biological opinion includes mandatory reasonable and prudent measures that must be 
undertaken to minimize the impact of the incidental take authorized in the ITS.  Reasonable and 
prudent measures must be put into place once the proposed action is implemented; in contrast, 
reasonable and prudent alternatives are voluntary and involve changes to the action prior to its 
approval if the proposed action is found to jeopardize the listed species.  Reasonable and prudent 
measures “can include only actions that occur within the action area, involve only minor changes 
to the project, and reduce the level of take associated with project activities.”  The 
“reasonableness test” is based on the amount of change to the proposed action—the Consultation 
Handbook defines “reasonable” as “consistent with the proposed action’s basic design, location, 
scope, duration, and timing.”183 Section 7 of the ESA mandates that incidental take be minimized 
within the ITS and that offsetting the level of take with mitigation programs is not allowed.184  In 
accordance with the finding of “no jeopardy,” the 2002 Shrimp Trawl Biological Opinion 
includes only reasonable and prudent measures. 

Reasonable and prudent measures are limited by definition to the proposed action area, 
decreasing the amount of recovery recommendations that may be incorporated.  For example, 
requiring that commercial shrimp fishing operations establish and fund a private refuge for 
loggerhead nesting to offset the impacts of the authorized takes to the population is not an 
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appropriate reasonable and prudent measure.  Though narrow, reasonable and prudent measures 
should formally coordinate with any germane recommendations in the affected species’ recovery 
plans.  This concept is stated in the Consultation Handbook185 but it is not discussed in detail.186 

 Five reasonable and prudent measures are listed in the 2002 Shrimp Biological 
Opinion:187  

1) NOAA Fisheries must continue to monitor the effort in the shrimp fishery, the 
fisheries’ effects on sea turtles, and the effectiveness of TEDs. 

2) NOAA Fisheries must continue to research and develop gear that limits the 
shrimp fisheries’ effects on sea turtles.   

3) NOAA Fisheries must continue outreach programs which train fishermen and 
net shop personnel in the proper installation and use of TEDs. 

4) NOAA Fisheries must investigate ways to reduce effort in the shrimp fishery. 
5) NOAA Fisheries must continue to work with other enforcement agencies [. . .] 

to enforce sea turtle conservation regulations. 

As written, these reasonable and prudent measures partially correspond to recovery objectives in 
the 1991 Loggerhead Recovery Plan: #2221: Implement and enforce TED regulations in all 
United States waters at all times, and #2222: Provide technology transfer for installation and use 
of TEDs.188  However, differences are evident in the strength and detail of the language found in 
the recovery plan versus the biological opinion.  For example, Objective #2222 summarizes 
impediments to effective TED use:189 

Some shrimp fishermen refuse to use TEDs and have made no attempt to learn 
about them.  If improperly installed or adjusted, turtle mortality and shrimp losses 
can be expected until nets are properly tuned.  NMFS, Sea Grant and State 
agencies should assist the industry in technology transfer for installation and use 
of TEDs.  The service by Federal and State agencies should aid in the smooth 
transition to use of this new equipment, and will ensure adequate protection of 
turtles. 

 Continuing to research and develop bycatch reduction gear is listed as the second 
reasonable and prudent alternative.  Objective #2222 emphasizes the importance of technology 
transfer to fishers.190  This related yet separate action is the necessary bridge step to ensure that 
new technologies are implemented.  By directly referencing this need for technology transfer 
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identified in the 1991 Loggerhead Recovery Plan, this reasonable and prudent alternative would 
explicitly coordinate with the recovery recommendation. 

The third reasonable and prudent alternative—continuing existing outreach programs to 
fishers and net shop personnel—is likely to be thwarted in part by refusal by some fishers to 
install and/or properly use TEDs.191  As the critical technological component relied up by NMFS 
in the 2002 Shrimp Trawl Biological Opinion, it is essential that TEDs are installed universally 
on vessels and consistently used correctly by fishers.  This reasonable and prudent alternative 
would be significantly strengthened in its likelihood to minimize the impacts of sea turtle 
incidental take by formally recognizing the TED compliance issues and the multi-agency 
assistance solution stated in the Recovery Objective #2222.   

Actions identified as affecting listed species, i.e., those that require a formal section 7 
consultation and ITS, are likely to be listed as a threat in the respective species’ recovery plans.  
As demonstrated by comparing the 1991 Loggerhead Recovery Plan to the reasonable and 
prudent measures in the 2002 Shrimp Trawl Biological Opinion, recovery plan objectives may be 
incorporated into reasonable and prudent measures while maintaining definitional boundaries.  
Requiring that recovery objectives be used as reasonable and prudent measures is integral to 
achieving the conservation mandate of the ESA.  Formalizing this requirement in the Guidance 
Handbook would compel NMFS and FWS to not only draft action items, but also to incorporate 
the reasoning behind these recommendations, e.g., the TED compliance problems noted in 
Loggerhead Recovery Objective #2222.  

6.5. Terms and Conditions of an Incidental Take Statement 

 Terms and conditions specify how reasonable and prudent measures are to be 
implemented by providing additional detail.  Monitoring and reporting measures are required 
terms and conditions.192  In the same vein as the previous discussion, recovery objectives 
incorporating relevant recovery objectives into terms and conditions are necessary to achieve the 
conservation goals of the ESA. 

 Objective #2221 of the 1991 Loggerhead Recovery Plan considers active TED 
regulations in context and emphasizes the need for direct action by NMFS in order to realize the 
anticipated success of TEDs in reducing bycatch:193 

[…] While these regulations are expected to have a positive impact on survival of 
the species, certain areas and times of the year have no TED requirement.  To 
provide the maximum protection to sea turtles, NMFS should amend the 
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regulations to require TEDs in all water at all times, and ensure that all 
regulations are enforced.  Appropriate State resource agencies should implement 
State year-round TED regulations for all State waters from North Carolina to 
Texas. 

Implementing and enforcing TED regulations is identified as a Priority 1 Objective194 in the 1991 
Loggerhead Recovery Plan, which means that it is an action necessary to “prevent extinction or 
to prevent the species from declining irreversibly in the foreseeable future.”195  The monitoring 
and reporting requirements stated in the terms and conditions do not reflect this sense of urgency.  
The 2002 Shrimp Trawl Biological Opinion terms and conditions do not require NMFS to 
implement and fund a comprehensive monitoring program to observe and record the incidental 
takes onboard fishing vessels.  The Gulf of Mexico and South Atlantic shrimp trawl fishery is 
characterized as “the largest and most valuable commercial fishery in the South Atlantic area 
with approximately 1,400 large vessels and 1,000 small boats in 1994.”196  The size of the fishery 
and high level of incidental take authorized under the ITS necessarily requires a comprehensive 
on- and off-board observation program to ensure that the management requirements in place for 
the fishery are followed.  The compliance violations identified in the 1991 Recovery Plan 
underscores this need, yet these concerns are not meaningfully incorporated into the terms and 
conditions.  Coordination between the 1991 Loggerhead Recovery Plan and the biological 
opinion on the issues of monitoring and reporting imputes additional considerations, e.g., fisher 
non-compliance, that must be incorporated into the terms and conditions in order to make these 
measures strong and effective.	  

Successful terms and conditions contribute to the overall recovery of a species by 
imposing strong monitoring and reporting requirements and standards of care for injured 
individual members of a species.197  The usefulness of monitoring and reporting is limited unless 
guidelines for action in the event of a violation of terms and/or exceeded take are detailed and 
enforced.  Each of these measures is absent from the 2002 Shrimp Trawl Biological Opinion.  To 
correct this oversight, the Consultation Handbook must require that terms and conditions 
formally incorporate recovery plan objectives by acknowledging the relevant threats to affected 
species and by providing a meaningful way of monitoring and reducing those threats. 

6.6. Conservation Measures and Conservation Recommendations 

Conservation measures “represent actions pledged in the project description that the 
action agency or the applicant will implement to further the recovery of the species under 
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review.”198  Conservation measures are actions that take place as part of the proposed action and 
are consistent with the recovery objectives for the affected species.  The positive impacts of 
conservation measures are “taken into consideration for both jeopardy and incidental take 
analyses.”199  Conservation measures are only accounted for in the incidental take analysis if the 
proposed actions minimize take; measures that mitigate the level of take (e.g., conserve 
populations and/or habitat outside of the proposed action area) are not considered in the 
incidental take analysis.200 The Consultation Handbook provides very little guidance on 
conservation measures beyond the definition and general means of incorporation. 

 In comparison to the other section 7 consultation elements discussed thus far, the 
conservation measures are by definition the most obvious elements to be derived from the 
recovery plan.  However, there is no specific guidance in the Consultation Handbook describing 
the types of recovery recommendations that are appropriate for use as conservation 
recommendations or specifically how their positive effects are incorporated into the jeopardy 
finding.  Clarifying and expanding the conservation recommendations section in the Consultation 
Handbook will create the logical link between recovery objectives and conservation 
recommendations. 

The case in point for this change is the 2002 Shrimp Trawl Biological Opinion. The 
Federal government undertaking to identify and minimize impact from Federal vessel operations 
within the action area is the only conservation measure cited in the biological opinion.201  Given 
that the action area contains essential nesting, foraging, and breeding habitat for the 
loggerhead,202 incorporating a system of fishery closures and/or modified operating procedures to 
reduce the threat to the loggerhead in portions of its habitat would be one example of an 
appropriate conservation measure that directly relates to Loggerhead Recovery Objective #12: 
Protect marine habitat.203 

Directly related to conservation measures are the optional conservation recommendations 
provided by FWS and/or NMFS.204  These voluntary actions may be intended to accomplish 
several goals: to assist in species conservation, decrease or avoid adverse effect of the proposed 
take, conserve critical habitat, and/or to extend protection to other species.  Conservation 
recommendations are not incorporated into the jeopardy finding or the ITS, i.e., the anticipated 
positive effects of conservation recommendations may not be used to offset the impact of the 
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proposed action’s incidental take.205  The 2002 Shrimp Trawl Biological Opinion lists three 
conservation recommendations:206 

1) NOAA Fisheries should research ways to better monitor the shrimp fisheries’ 
effects on listed species. 

2) NOAA Fisheries should provide the resources needed to properly observe the 
shrimp fishery. 

3) NOAA Fisheries should provide the resources needed to increase the number 
of PRETs [Protected Resources Enforcement Teams]. 

The optional conservation recommendations selected by NMFS in the biological opinion are 
essential to ensuring that take is minimized in the Gulf of Mexico and South Atlantic shrimp 
trawl fishery.  As key actions to minimizing the impact of incidental take to sea turtles, these 
recommendations should be listed as reasonable and prudent measures and/or terms and 
conditions, e.g., providing resources to observe the fishery is necessary for the observation and 
reporting requirements mandated by definition in the terms and conditions.  The need for explicit 
guidance is clear and the Consultation Handbook is the appropriate resource for providing it. 

Conservation measures and recommendations are the most straightforward means of 
decreasing the amount of take and the impact of the proposed action to the species.  Accordingly, 
the Consultation Handbook must mandate that these actions be formally taken from the recovery 
plan. 
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7. Proposed U.S. Endangered Species Act Consultation Handbook Changes 
Checklist 

The following checklist provides a summary of the recommended changes to the FWS and 
NMFS Consultation Handbook to ensure that the policies and procedures within the Consultation 
Handbook is an appropriate guide for the agencies to achieving the objectives and mandates of 
the ESA. 

 

 Read and review all available recovery plans for affected listed species 

 Mandate meetings between species recovery coordinator and section 7 biologist 

 Identify goals for recovery  

 Identify and quantify impacts of proposed action 

 Identify and assess reasonable and prudent alternatives to the proposed action, including the 
alternative of “no action,” prior to the jeopardy determination 

 Coordinate reasonable and prudent measures with recovery plan findings and objectives 

 Require terms and conditions that strengthen monitoring and reporting requirements; include 
a plan for enforcement 

 Ensure that reasonable and prudent measures will minimize take by following detailed terms 
and conditions; verify that the findings of the recovery plan are adequately reflected by the 
measures put into place by the terms and conditions 

 Draft conservation measures and recommendations directly from the recovery objectives 
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8. Consultation Transparency and Public Access to Information 

For this analysis, information was requested from NMFS regarding the 2002 section 7 
consultation and resulting biological opinion for the South Atlantic and Gulf of Mexico shrimp 
trawl fishery under the Freedom of Information Act (FOIA).  The FOIA provides that several 
categories of records shall be made available to the public by each agency, including: final 
opinions, concurring and dissenting opinions; agency policy statements and interpretations that 
have been adopted but not formally published; administrative staff manuals and instructions; and 
copies of records previously made available to other members of the public.207  Despite a narrow, 
straightforward request, the effort to obtain information on the consultation proceedings for the 
2002 final 2002 Shrimp Trawl Biological Opinion has been difficult and, thus far, futile.  

Several hypotheses may be posited for the information delay.  Discussions with the 
NMFS FOIA Headquarters and Southeast Fisheries Science Center emphasize limited funding, 
staff, and time.  While physical and temporal constraints are valid reasons, repeated attempts by 
the agency to alter the current records request, deny rightful fee waivers, and ignore self-imposed 
deadlines are troubling.  Furthermore, a lack of formal, approved communication regarding the 
progress of the request also is problematic.  Agency officials emphasized several times that no 
other requests regarding sea turtle take in the South Atlantic shrimp trawl fishery had been made 
(thus necessitating a new search for records), yet NMFS requested that Oceana pay more than 
$16,000 to obtain agency records on this exact issue in December 2010.208 

Lack of transparency and communication creates severe problems for both the 
information seeker and the agency that holds the information.  Making information freely 
available and easily accessible—the intention of FOIA—benefits all parties.  Federal 
environmental agencies, e.g., FWS and NMFS, are typically underfunded  and overextended.  
Building relationships with information seekers, such as non-governmental organizations and 
private citizens, allows these interested parties to cooperate in Federal agency work.  
Incorporating information seekers meaningfully into the section 7 process is likely to benefit the 
agency by enabling transfer of ideas and information.  The success of this model is evident in 
recovery planning.  Giving information seekers an opportunity to gain knowledge and contribute 
to the agency work process in a meaningful way is also likely to decrease the amount of time and 
money spent formally settling disputes through the legal system. 

Amending guidance handbooks is a meaningful and positive way to incorporate 
information seekers, and to facilitate collaboration between information seekers and Federal 
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agencies.  As public documents, the Recovery Guidance and the Consultation Handbook are a 
valuable resource for information seekers interested in the recovery planning, section 7 
consultation, and incidental take authorization process.  Amending the Consultation Handbook to 
better serve the goals and mandates of the ESA will not only give direction to NMFS and FWS, 
but it will also allow information seekers to determine the best way to productively engage in 
listed species protection and recovery.  

9. Conclusion  

The ultimate goal of the ESA is recovery.209  To conserve and recover species, Federal 
agencies must ensure that their actions do not jeopardize the continued existence of listed 
species.  As evidenced by the 2002 Shrimp Trawl Biological Opinion and accompanying ITS, 
sea turtles are challenging species to manage.  Accordingly, the appropriate management option 
is to assess the impact of proposed actions, e.g., commercial shrimp trawl operations, with the 
goal of recovery in mind.  Amending the Consultation Handbook to require that the recovery 
plan goals and objectives are formally integrated into the section 7 consultation process 
consistently and meaningfully will assist NMFS and FWS by supporting ecologically sound 
management decisions and take authorizations that are consistent with recovery efforts. 

The ESA is one of the world’s strongest species protection instruments.  Currently, 
amending the statute and/or ESA regulations is not a politically feasible option.  Amending the 
Consultation Handbook is an option that is effective and efficient.  Strengthening internal agency 
guidance will assist FWS and NMFS in accomplishing the goals and purposes of the ESA—an 
appropriate solution that will produce positive, measureable results.   

                                                
209 16 U.S.C. §1532(3) (2010). 
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