
• 

• 

• 

1 

2 

GOODMAN-DIRECT 
1103 

the Medical Research Council, Laboratory of Molecular 

Biology, in Cambridge, England. Part of that work was with 

3 Fred Sanger, who is the gentleman who sequenced'the A and B 

4 chains of insulin, in fact, the first protein sequence 

5 determined, and also with Francis crick of Watson and 

6 Crick, double helix fame. 

7 From there I had an American Cancer Society fellowship, 

8 and I continued a postdoctoral fellowship in the University 

9 Geneva in Geneva, switzerland before returning to the 

10 United States. 

11 

12 

13 

Q. Dr. Goodman, could you open your notebook, please, and 

turn to Plaintiff's Exhibit 543 and identify it for the 

court, please. 

14 A. That is my curriculum vitae. 

15 

16 

17 

MR. LAVALLEYE: I move into evidence PX543. 

MR. LIPSEY: No objection. 

THE COURT: Do I have -- wait just a minute until 

18 I reshuffle these. 

19 

20 

MR. LAVALLEYE: You should have it, Your Honor. 

THE COURT: If I didn't already say so, 

21 Plaintiff's Exhibit 543 is received. 

22 (Plaintiff's Exhibit(s) 543 received in evidence.) 

23 Q. Dr. Goodman, what is your current position? 

24 

25 

A. I am currently Chief of the Department of Molecular 

Biology at Massachusetts General Hospital in Boston, 
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• 1 Massachusetts, one of the premier tertiary care and 

2 research hospitals in the United States. And it's also 

3 affiliated with Harvard Medical School where I hold a 

4 Professorship of Genetics at Harvard Medical School. 

5 Q. How long have you been there? 

6 A. Since 1981. 

7 Q. Do you have any students or researchers who report to 

8 you, Dr. Goodman? 

9 A. Yes. As chief of the department, the department 

10 consists of ten independent laboratories headed by 

11 individual professors. There are about 150 personnel in 

• 12 

13 

the department, most of whom are directly involved in 

research either as graduate students or postdoctoral 

14 fellows or as technical aides. 

15 Q. Have you published your research? 

16 A. Yes, I have. 

17 Q. Approximately how many publications do you have, 

18 Dr. Goodman? 

19 A. Approximately 200. 

20 Q. In what areas of research have you published in? 

21 A. My research has taken a large number of directions over 

22 the years of being involved. Just briefly I've been 

23 involved in working in RNA and DNA tumor viruses. 

• 24 

25 

Currently I'm working in plant molecular biology. A 

great deal of,my work involves very early work on 
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• 1 restriction enzymes that we've heard about, determining 

2 their sequenc~s, the mechanism of action. And that earlier 

-
3 work led eventually to the, I guess, the birth ~f the 

4 recombinant DNA era. And in fact, I'm a co-author on a 

5 publication by Morrow, et al. that most of the people in 

6 this room refer to as the Cohen-Boyer patent that is widely 

7 recognized as the single paper involved in the start of the 

8 recombinant DNA era. 

9 Q. Is that publication listed in your curriculum vita? 

10 A. Yes, it should be. It was a 1964 publication in the 
,I 

11 proceedings of the National Academy of Science. The first 

12 • 13 

author was John Morrow. I'm a co-author along with Boyer, 

Cohen and others. It's reference number 33 in my 

14 curriculum vita. 

15 Q. How many of your publications were on insulin, 

16 Dr. Goodman? 

17 A. I've not counted that. I would guess there is ten to a 

18 dozen, something of that order. 

19 Q. Do you have any other current professional activities? 

20 A. Aside from my role as chief of the department and my 
i 

21 role at Harvard Medical School, I serve on a technical 

22 advisory board for a New York venture capital firm that's 

23 chay FI forma. Former Secretary of Defense Harold Brown. 

• 24 

25 

Q. What was your position prior to coming to Boston to the 

Massachusetts General Hospital? 



GOODMAN-DIRECT 
1106 

• 1 A. I was a professor in the Department of Biochemistry at 

2 the University of California, San Francisco, and also an 

3 . investigator of the Howard Hughes Medical Institute. 

4 Q. When you got to Boston after you left U.C.S.F., what 

5 shape was the/department that you were the chief of in that 

6 General Hospital? 

7 A. There was no department of molecular biology. I came 

8 to form it from scratch. I hired the faculty. I helped to 

9 build the buildings and hired faculty. And also I guess I 

10 was the second appointee in the new Department of Genetics 

11 at the Harvard Medical School. 

12 • 13 

Q. When you were at u.c.s.F., what kind of research were 

you doing? 

14 A. Well, I've mentioned some of this just before. I was 

15 working on these RNA and DNA tumor viruses. But the bulk 

16 of my work involved recombinant DNA. I did many of the 

17 initial experiments, together with my collaborator Dr. 

18 Herbert Boyer, on restriction enzymes, how they worked. As 

19 I mentioned before, determining the mechanism action of 

20 these enzymes, purifying these enzymes, and was involved, 

21 as I also mentioned before, in the seminal paper on cloning 
\ 

22 the first paper, usually referred to, the start of the 

23 cloning recombinant DNA era. 

• 24 

25 

Q. We've heard reference to the Lilly Sixteenth Insulin 

Symposium. Were you invited to participate in that 
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• 1 symposium? 

2 A. Yes, I was. 

3 Q. Were you asked to speak at the symposium? ~ 

4 A. Yes, I was. 

5 Q. Do you recall what you spoke about? 

6 A. I don't specifically, but it was certainly about the 

7 work we were doing on cloning of eukaryotic genes and our 

8 general cloning work, and my involvement in this early 

9 involvement of the recombinant DNA work. 

10 Q. Let me ask you to turn to Defendant's Exhibit 2013, and 

11 more particularly, the sixth page of that document. I'd 

12 like to ask you if that refreshes your recollection as to 

• 13 the topic of your talk at the Lilly Sixteenth Insulin 

14 Symposium. 

15 A. It refreshes my recollection of the title of the talk, 

16 it was Cloning of Eukaryotic Genes in E. coli, and that's 

17 more or less what I mentioned that I remember we talked 

18 about. 

19 Q. Do you have an understanding as to why you were asked 

20 to speak at the Lilly symposium? 

21 A. Well, as I remember the symposium, it was an attempt to 

22 bring together researchers from a number of fields, people 

23 interested in1the pancreas, people interested in diabetes. 
i 

• 24 

25 

Because of this new evolving recombinant DNA, my work in 

that area, I assume I was invited for that purpose, because 
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1 there was a hope that these new methods might be applicable 

2 to the cloning of insulin genes, and eventually the -
' 

3 expression of insulin in an alternate source such as 

4 bacteria. 

5 And that became more important during the course of the 

6 symposium where it became at least clearer to me that there 

7 was certainly, if not immediately, there was certainly a 

8 need for an alternate source of insulin other than the 

9 pancreases that were being used at the time. 

10 Q. Did you then return to U.C.S.F. and begin your work in 

11 the cloning o~ insulin genes? 

• 12 A. When I returned to u.c.s.F., we had actually started 

13 our work. Dr. Axel Ullrich, when he came to my lab before 

14 the symposium, had already started some experiments on 

15 cloning insulin. But when we got back, I had a much 

16 renewed interest in this. And I saw the real medical need 

17 of this. And that we had the technology so we would be 

18 able to do this. 
' 

19 In addition, we started our fruitful collaboration with 

20 Dr. William Rutter's lab, in particular John Chirgwin and 
I ,• 

21 Raymond Pictet in Dr. Rutter's lab; and John Shine joined 

22 our group, along with Dr. Axel Ullrich, in my laboratory. 

23 Q. After the experiments got started, what happened next? 

• 24 A. Well, I had previously planned a sabbatical, and 

25 sometime after that I left for a sabbatical in Kyoto, 
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1 Japan. I stayed there for approximately six months. When 

2 I returned to the United States, I finished out my 

3 sabbatical at'the University of Washington, Seattle, prior 

4 to coming back to the campus at San Francisco. 
I 

5 Q. What were you doing while you were up in Seattle? 

6 A. I was back working at the bench. 

7 Q. So was the insulin project initially successful? 

8 A. Yes, it was. 

9 Q. Can you describe that for us, please? 

10 A. Well, as I said, we put together this team that had 

11 many complementary expertises that you've already heard 

• 12 about in detail. They were making very good progress. And 

13 if I remember'correctly, in about March I went to a meeting 

-· 
14 in Utah that Dr. Ullrich was also attending. And in 

15 response to a phone call from Dr. Shine, who was doing the 

16 sequencing back in the laboratory at the time, we heard for 

17 the first time we had sequence data that we actually were 

18 successful and had cloned a rat insulin eDNA. 

19 However, during that same meeting, and in a talk I 

20 believe from Dr. William Gartland, I learned for the first 

21 time that there was something called certification of 

22 vectors rather than approval. And the particular vector we 

23 were using at the time, pBR322, which was sort of a 

• 24 workhorse vector of the department, at least in other 

25 cloning experiments, had actually been approved but not 
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• 1 certified. And that seemed to indicate perhaps we're not 

2 in compliance with the guidelines. 

3 And that was very important to me. So I f~lt rather 

4 than calling the laboratory, I should go back to San 

5 Francisco. I actually left that meeting early and gathered 

6 together whatever members of my laboratory were available, 

7 called a meeting, explained to them what I had heard, and 

8 said until we found out what the situation was and 

9 understood better what was approved and what certified 

10 meant, that we should stop the cloning experiments using 

11 that particular vector, pBR322. 

• 12 

13 

Q. What happened after that initial meeting upon your 

return to U.C.S.F.? 

14 A. Well, if I remember correctly, Dr. Ullrich was still at 

15 the meeting at the time. I believe Dr. Rutter was away and 

16 not in San Francisco. I believe I tried to contact both of 

17 them. However, when everybody was back in town, the team 

18 got together and discussed what we really should do. 

19 We looked at the guidelines, again, to try to 

20 understand what approved and certified meant. I'm not sure 

21 that was explained in the guidelines at the time. We tried 

22 to contact various people to understand this, to try to 

23 understand when pBR322 might be certified as it was already 
! 

• 24 

25 

approved. And then eventually Dr. Rutter called NIH at 

least once, if not several times, to try to see how we 
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2 deliberations, the clones of pBR322 were destroyed. 

3 Q. So to your recollection, the pBR322 clones were, in 

4 fact, destroyed; is that correct? 

5 A. To the best of my knowledge, the clones were destroyed. 

6 Q. Let me ask you to turn to an exhibit in your notebook, 

7 Defendant's 3363. Do you recognize that document, 

8 Dr. Goodman? 

9 A. Yes. It has my signature and it was a document, if I 

10 remember correctly, that was shown to me at my deposition. 

11 Q. I'd like to ask you to turn to the last two pages of 

• 12 

13 

that document. And there's a section there which is 

entitled Matters of Judgment. Could you take a moment to 

14 read that, please, sir. 

15 A. Do you want me to read it aloud? 

16 Q. No, just read it to yourself. 

17 A. I've read that. 

18 Q. Does that;;section accurately reflect what happened to 

19 the pBR322 clones, Dr. Goodman? 

20 A. No, it does not. As I previously said, we informed the 

21 NIH and the clones were destroyed. 

22 Q. So what happened at U.C.S.F. after the pBR322 clones 

23 were destroyed? 

• 24 

25 

A. Well, we got back to work. We had already done this 

' 
experiment once. We knew we could repeat it. We had the 
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2 well honed in the methods of doing this and sequencing. We 

3 got back to work to try to repeat these experiments. 

4 Q. Did there come a time that you started to draft a 

5 manuscript for publication of this work? 

6 A. Well, as I remember it as part of this renewed effort 

7 to try to redo the experiments, I was still on sabbatical 

8 in Seattle, and I thought I could help out by writing 

9 drafts of potential manuscripts that might be eventually 

10 submitted when the experiments would be repeated. 

11 Q. And how did you prepare these, being in Seattle? 

• 12 

13 

A. Well, I was reasonably familiar with the experiments of 

working at the bench myself. I believe I sat down and 

14 tried to write, seeing as I couldn't type, some form of the 

15 manuscript from memory. Seeing I was in Seattle, the 

16 details were unfolding over time. I would call the lab and 

17 ask for a specific detail. I would revise the manuscript 

18 that I was working on, would make it another form, 

19 depending on which way the experiments were going, and 

20 eventually continue to revise these manuscripts as we 

21 usually do. These were all drafts before a real manuscript 

22 was formed, which was eventually the thing that was 

23 submitted to the Journal of Science. 

• 24 Q. Dr. Goodman, I would like you to go through your 

25 notebook now and look through a series of exhibits. The 
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1 first one is Plaintiff's Exhibit 177, then 179, 178, 

2 Defendant's Exhibit 3367, Plaintiff's Exhibit 213, 

3 Plaintiff's Exhibit 212, Plaintiff's Exhibit 21~ --

4 A. Wait. Slow down. 

5 Q. It goes all the way and includes 214. They should be 

6 in that order in your notebook. 

7 A. 216, 214. 

8 Q. All the way to 214. Do you recognize these documents, 

9 Dr. Goodman? 

10 A. Yes. They all appear to be some of these drafts 

11 that would be.written, some are in my handwriting, some are 

12 

13 

typed of these various additions of the drafting of the 

manuscript on.our work on rat insulin cloning. 

14 MR. LAVALLEYE: I move for entry into-evidence 

15 Plaintiff's Exhibit 177, Plaintiff's Exhibit 179, 

16 Plaintiff's Exhibit 178, Defendant's Exhibit 3367, 

17 Plaintiff's Exhibit 213, Plaintiff's Exhibit 212, 

18 Plaintiff's Exhibit 216 and Plaintiff's Exhibit 214. 

19 

20 

MR. LIPSEY: No objection, Your Honor. 

THE COURT: They will each be received. 

21 (Plaintiff's Exhibit(s) 177, 178, 179, 212, 213, 214, 

22 216 received in evidence.) 

23 (Defendant's Exhibit(s) 3367 received in evidence.) 

24 

25 

Q. So Dr. Goodman, do you recall if these experiments 

eventually were successfully repeated? 
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A. Yes, they were repeated, and they were published in 

2 Science magazine. 

3 Q. What vector was used in the successful repeat of these 

4 experiments? 

5 A. They were·. repeated in vector pMB9. 

6 Q. Let me ask you to turn to Plaintiff's Exhibit 98, which 

7 should be the next exhibit in your notebook. Let me ask 

8 you, do you recognize that document? 

9 A. Yes. That's the Science article I mentioned that 

10 describes our work on cloning of the rat preproinsulin 

11 eDNA. 

12 

13 

Q. In what v~ctor? 

A. In the vector pMB9. 

14 Q. Was a patent application filed based on your successful 

15 repeat cloning of the rat insulin eDNA? 

16 A. Yes, it was. 

17 Q. Let me ask you to turn to Plaintiff's Exhibit 2, which 

18 should be your next exhibit. Can you identify that 

19 document for the Court, Dr. Goodman? 

20 A. Yes. That is the patent application based on my 

21 cloning work. 

22 Q. At the time you filed your patent application which 

23 matured into the '525 patent, did you feel that your work 

24 was limited to rat insulin eDNA? 

25 A. No. It encompassed also vertebrate, mammalian and 
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• 1 human insulin cDNAs. 

2 Q. What was the basis for this belief, Dr. Goodman? 

3 A. The methodologies that we had developed wer€ generally 

4 and very broadly applicable. 

5 Q. Did you enjoy any commercial interest after you had 

6 successfully cloned the rat insulin eDNA? 

7 A. I don't know if I enjoyed any but --

8 Q. Did you observe any? 

9 A. I was contacted almost instantaneously by Genentech 

10 with an interest. And I felt we should contact the major 

11 manufacturer of insulin in the United States so I actually 

• 12 

13 

contacted Eli Lilly and Company, and somewhat later a 

i 

German company, pharmaceutical company, Hoechst, contacted 

14 me. 

15 Q. Did you end up collaborating with any of these 

16 commercial entities? 

17 A. Yes. We established an in-depth collaboration with 

18 Eli Lilly in which we had the common goal of trying to 

19 clone the human insulin gene in expressing bacteria, and 

20 that was our ~ajor focus. And we exchanged with them data 

21 and materials. such as insulin clones, DNAs, et cetera, and 

22 helped them, in fact, in some of their own efforts. 

23 Q. Switching·gears for a second, Dr. Goodman, I'd like to 

draw your att~ntion to Plaintiff's Exhibit 190. Can you • 24 

25 take a look at this document and tell me whether you 
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recognize it? 

2 A. Yes. I believe I saw this at my deposition. And it's 

3 a report of the u.c.s.F. Biosafety committee tcr'the NIH. 

4 Q. Did you have any input in the preparation of U.C.'s 

5 answers or responses set forth in this document, to your 

6 knowledge? 

7 A. Not directly. I was not a member of the u.c.S.F. 

8 Biosafety Committee at that time, I don't think, in doing 

9 that. But I ~o believe they asked certain questions and to 

10 help them answer the NIH. 
L 

11 Q. Let me ask you to turn for a moment to Plaintiff's 

• 12 

13 

Exhibit 207. Do you recognize that document, Dr. Goodman? 

A. Yes, I do. It's a page in my handwriting that I 

14 believe was in response to try to reconstruct the 

15 chronology of the events that happened in response to 

16 questions from our U.C.S.F. Biosafety Committee when they 

17 were trying to answer the NIH. 

' 18 MR. LAVALLEYE: I move for introduction of this 

19 document, Plaintiff's Exhibit 207, into evidence. 

20 MR. LIPSEY: No objection. 
I 

21 THE COURT: It will be received. 

22 (Plaintiff's Exhibit(s) 207 received in evidence.) 

23 Q. Dr. Goodman, I'd like to ask you to look at Plaintiff's 

• 24 Exhibit 207, and if you look at the bottom right-hand 

25 corner of that document, there's a handwriting, a couple of 
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lines and a box there. Can you read that into the record? 

2 A. Yes. It says, Guess Stetton on 3/16 -- or I can't tell 

' 3 on this copy. It looks like 3/19 or 3/18. I'~ not sure. 

4 Q. Who's the:stetton that you refer to there? 
{ 

5 A. I believe this was our attempt to try to remember the 

6 date or dates when Dr. William Rutter called the NIH -- I 

7 understand there were several phone calls -- when he called 

8 the NIH to tell them about these experiments. 

9 Q. Let's me ask you to now go back to Plaintiff's Exhibit 

10 190, sir, and to the page of that document which has a 

11 Bates number which is at the bottom right-hand corner, 

• 12 

13 

HG002873. 

A. 2873? 

14 Q. Yes. 

15 A. I have that page. 

16 Q. There's a response number 5 set forth there. Did you 

17 have any input in deriving the date of March 19th as set 

18 forth in the last line of that response? 

19 A. Where is that date? 

20 Q. The last line of the response. It's highlighted on the 

21 monitor, if you'd like to refer to it. There is a date of 

22 March 19th. 

23 A. I have no specific recollection of that. 

• 24 Q. To the extent that you were involved in contributing 

25 information for the preparation of the responses set forth 
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• 1 in Plaintiff's Exhibit 190, did you in any way intend to 

2 deceive the NIH, Dr. Goodman? 

3 A. Absolutely not. 

4 Q. Switching:gears again, Dr. Goodman, did you later try 

5 to clone the human insulin gene? 

6 A. Yes, we tried and were successful to work with Graeme 

7 Bell that we've just heard about. 

8 Q. And was that work published? 

9 A. Yes, that work was published in Nature. 

10 Q. Let me ask you to turn to Plaintiff's Exhibit 97. Do 

11 you recognize that document, Dr. Goodman? 

12 A. Yes. That's the article based on the work on the human • 13 preproinsulin eDNA clone. 

-· 14 Q. Was a patent application filed based on your isolation 

15 of the human insulin clone? 

16 A. Yes, it was. 

17 Q. What does that patent application provide? 

18 A. It provides for the sequence of human proinsulin and 

19 its tailoring. 

20 Q. What do you mean by "tailoring"? 

21 A. Tailoring:in this context means a method for trimming 

22 the DNA, for want of a better word, such that it starts at 

23 a very precise point. In particular that point, the first 

• 24 

25 

5' nucleotide, would be the first nucleotide of the first 

codon coding for the first amino acid of human proinsulin. 
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• 1 Q. Whose idea was tailoring? 

2 A. The idea was mine. 

3 Q. And can a·tailored human proinsulin DNA seqlience be 

4 expressed as a fusion protein? 

5 A. Yes, of course, and I think that's the way we described 

6 it in the patent application. 

7 Q. Let me ask you to turn to Plaintiff's Exhibit 1, which 

8 should be the next document in your notebook. Do you 

9 recognize that document, Dr. Goodman? 

10 A. Yes. That's the patent application based on that work. 

' 
11 Q. Let me ask you to turn to the next document in your 

12 • 13 

notebook, which is Plaintiff's Exhibit 123. Do you 

recognize that document, Dr. Goodman? 

14 A. Yes. It's some notes of mine in my handwriting of the 

15 meeting between Eli Lilly, at least members of Lilly listed 

16 at the top of the first page, and members of the u.c. 

17 insulin team, and they're listed at the top of the first 

18 page. And it,was a meeting in which work, as part of our 

' 
19 collaboration on growth hormone was discussed, but I 

20 remember it was a very exciting meeting because we also 

21 discussed these new results on insulin and, in fact, gave 

22 them for the first time the sequence of the human 

23 preproinsulin eDNA. We also gave them the clone. And also 

• 24 

25 

I described for the first time my ideas about tailoring 

that I just discussed previously. 
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Q. When you say that you gave them the sequence, what do 

2 you mean, Dr. Goodman? 
~ 

3 A. I believe that we gave them a printout of what the 

4 sequence was as described in the manuscript and in the 

5 patent. 

6 Q. When you say you gave them the clone, what do you mean? 

7 A. I mean we:, physically hand it over, the DNA plasmid 

8 that's described in the patent application, the 

9 publication, containing the DNA sequences encoding human 

10 preproinsulin. 

11 Q. Do you see any description in your notes here of your 

• 12 

13 

having discussed or conveyed to Lilly your tailoring ideas? 

A. Yes. It's sort of split between -- well, if I can use 

14 these numbersf:down at --the page 1567 and page 1568 is the 
' 

15 sequence I ju~t mentioned. And then my handwriting appears 
' 

16 on page 1569,~and this describes one of the tailoring 

17 methods. 

18 MR. LAVALLEYE: I move into evidence PX123. 

19 MR. LIPSEY: No objection. 

20 THE COURT: It will be received. 

21 (Plaintiff's Exhibit(s) 123 received in evidence.) 

' 
22 Q. Do you re~all Lilly's reaction at the meeting? 

23 A. They were'pretty excited. I mean, this was the 

• i 
beginning of the culmination of part of the push to do what 

' 
24 

25 we had started out years ago to try to clone a human 
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insulin gene and be able to express it in a microorganism. 

2 And an obvious need was to know the sequence of human 

3 proinsulin and to have the clones to be able ta~do the next 

4 step. And we also presented a method of how to do that, 

5 the tailoring method. They were very excited about this. 

6 Q. Let me ask you to turn to the next document in your 

7 notebook, Plaintiff's Exhibit 201. Do you recognize that 

8 document? 

9 A. Yes. It's a letter from me to Bill Rutter while I was 

10 still on sabbatical in Kyoto, Japan, in which I expressed 

11 to make sure that we were in compliance with the NIH 

12 

13 

14 

guidelines. 

Q. Let me ask you to turn to the next document, Dr. 

Goodman, Plaintiff's Exhibit 643. Can you identify that 

15 document for the Court? 

16 A. It's a document from my files. 

17 MR. LAVALLEYE: I move for its entry into 

18 evidence, Plaintiff's Exhibit 643. 

19 MR. LIPSEY: Your Honor, this appears to be rank 

20 hearsay. This is not Dr. Goodman's letter. This is 

21 somebody else's letter to Senator Andrew Stephenson. Do I 

22 have the right document? 

23 

24 

25 

MR. LAVALLEYE: Yes, it is. But the witness 

testified it came from his files. 

MR. LIPSEY: That doesn't make it admissible, Your 
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Honor. 

2 Q. Do you recall the document, Dr. Goodman? 

' 3 A. I vaguely recall the document. I know it came from my 

4 files, but I can't say any more than that. 

5 THE COURT: I'll sustain the objection. 

6 Q. Let me ask you to turn to Plaintiff's Exhibit 644. Do 

7 you recognize that document, Dr. Goodman? 

8 A. It's a series of pages in my handwriting. 

9 MR. LAVALLEYE: I move for entry of Plaintiff's 

10 Exhibit 644 into evidence. 

11 MR. LIPSEY: I object, Your Honor. The document 

• 12 

13 

seems to have handwriting of somebody else on it too 

reporting to be William Rutter's. I guess we would object 

14 to the use of the document to the extent it's something 

15 more than the witness' own notes. 

16 THE COURT: I'll overrule the objection and 

17 receive the exhibit. 

' 
18 (Plaintiff's Exhibit(s) 644 received in evidence.) 

19 Q. Let me ask you to turn to Plaintiff's Exhibit 642, Dr. 

20 Goodman. Do you recognize that document? 

21 A. It's a document from my files except for the typed 

22 pages, the large fraction of which is in my handwriting. 

23 MR. LAVALLEYE: I move for entry into evidence 

• 24 Plaintiff's Exhibit 642. 

25 MR. LIPSEY: Your Honor, I would object 
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1 preliminarily on the grounds of relevance. The 

2 introduction of this is so sketchy that it's not clear 
~ 

3 what, if anything, it has to do with the lawsuft. And it 

4 may be hearsay to the extent that it does not include the 

5 witness' own notes. 

6 THE COURT: Is there any better copy of those 

7 first few pag~s there? They're all black, as far as I can 

8 tell. 

9 MR. LAVALLEYE: My information, Your Honor, is we 

10 no longer have the originals and these are the best copies. 

11 THE COURT: Well, what happened to the originals? 

• 12 MR. LAVALLEYE: I don't know. 

13 THE COURT: How can you copy something you don't 

14 have? 

15 MR. LAVALLEYE: Well, it must have been copied at 

16 some point. The copies were found. The originals were 

17 somehow lost. 

18 THE COURT: Well, the question is I don't know how 

19 much of it is the witness' handwriting, and I don't believe 

20 he established what it might have to do with this case. 

21 Q. Dr. Goodman, looking at page 1 of Plaintiff's Exhibit 

22 642, do you s~e the handwritten notation at the top? 

23 A. Yes, I do~ 

• 24 Q. Do you re9ognize what that refers to? 

25 A. Yes. It's in my handwriting. It's referring to the 
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1 rat insulin eDNA clone or gene clone. 

2 THE COURT: Well, when you say it's in your 
~ 

3 handwriting, are you talking about a circle up there? 

4 THE WITNESS: No, sir. At least on mine I see at 

5 the top the capital letters R-I and then the number 400. 

6 And then there's a little bit of a piece out of the black 

7 that's gels. ;And then aside from the circles, there are 

8 notations to a gRI, and gRI4, that's in my handwriting. 

9 MR. LAVALLEYE: Your Honor, I would like to have 

10 the witness go through page by page, if that would be 

11 acceptable, to have him identify the pages and the 

• 12 relevance, and then move for their individual entry into 

13 evidence. But I'm cognizant of the time that this might 

14 take. Would it be okay if I proceed in this manner? 

15 THE COURT: Well, sure. If it's relevant, you 

16 certainly have the right to show that. 

17 MR. LAVALLEYE: I move for the entry into evidence 

18 of the first page of Plaintiff's Exhibit 642 with Bates 

19 numbers HG000012. 

20 MR. LIPSEY: Your Honor, I don't think counsel has 

21 yet established what it has to do with the lawsuit. The 

22 numbers GRI could be what they call genomic clones from the 

23 actual gene rather than the eDNA. And we're dealing with 

• 24 eDNA here. It's just not at all clear. And I'm not trying 

25 to be a problem. If I knew what it was for, I might 
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1 withdraw the objection. I just don't --

2 THE COURT: Maybe you would like to ask him what 

3 it's for. 

4 MR. LIPSEY: I beg your pardon? 

5 THE COURT: I said maybe you would like to ask him 

6 what it's for. 

7 Q. Dr. Goodman, the first page, does that relate to rat 

8 insulin eDNA? 

9 A. Yes. The top notation is cRI400. 

'· 10 MR. LAVALLEYE: I renew my moving into evidence of 

11 this page. 

• 12 THE COURT: It will be received . 

13 (Plaintiff's Exhibit(s) 642, Page HG000012, received in 

14 evidence.) 

15 Q. If you turn to the second page, Dr. Goodman, can you 

16 tell us if this relates to insulin eDNA? 

17 A. I cannot. It relates to insulin sequences, but without 

18 anything else, I can't tell whether it's eDNA or not. 
I 

19 Q. How about.; the page ending with the Bates number which 

20 ends with a 14. Can you tell whether that relates to 

21 insulin eDNA sequences? 

22 A. Yes. It's a comparison between gene sequences of the 

23 rat insulin and eDNA sequences for rat insulin . 

• 24 MR. LAVALLEYE: I move for entry into evidence 

25 this page HG000014. 
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1 MR. LIPSEY: Your Honor, I'll simply renew the 

2 objection. It's not clear to me what the relevance of any 
~ 

3 of this is. 

4 MR. LAVALLEYE: It relates to rat insulin cDNAs, 

5 Your Honor, which is reflected --

6 THE COURT: What is it supposed to show as far as 

7 this case is concerned? 

8 

9 

10 

11 

12 

13 

MR. LAVALLEYE: It goes to the amount of sequence 

information as possessed by U.C. and as reflected in Dr. 

j 
Goodman's notes. 

THE COURT: Well, is there any question to what 

they sequenced rat proinsulin? 

MR. LAVALLEYE: There's certain questions which I 

14 believe Mr. Lipsey or one of his colleagues may raise as to 

15 sequence errors. 

16 THE COURT: Is this supposed to show that there 

17 aren't any or~if they were, they were connected, or what? 

18 What's the point of it? That's what we're trying to find 

19 out. 

20 MR. LAVALLEYE: I'll withdraw my request for its 

21 entry into evidence. 

22 THE COURT: All right. 

23 Q. Okay. Dr. Goodman, shifting gears again, let me ask 

24 you to go to Defendant's Exhibit 3433,, which should be the 
' 

25 next exhibit in your notebook. Do you recognize that 
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1 document, Dr. Goodman? 

2 A. It's a document in my handwriting that looks lik~ it 
~ 

3 may be a handwritten form of a submission for an MUA for 

4 cloning of insulin genes. 

5 MR. LAVALLEYE: I move for entry into evidence of 

6 Defendant's Exhibit 3433. 

7 MR. LIPSEY: Again, Your Honor, the relation of 

8 the document to the issues in the case has not been 

9 established. I object on the grounds of relevancy. 

10 THE COURT: I'll overrule the objection, receive 

11 DX3433 in evidence. 

• 12 (Defendant's Exhibit(s) 3433 received in evidence.) 

13 Q. Let me ask you, Dr. Goodman, to go to the last exhibit 

14 in your notebook, which is Plaintiff's Exhibit 222. Can 

15 you identify that document, Dr. Goodman? 

16 A. There is one in between. Do you want me to go to the 

17 last one? 

18 Q. Yes. 222. 

19 A. Yes, I have that. 

20 Q. Can you identify that document, Dr. Goodman? 

21 A. Yes. It's a memorandum on understanding and agreement 
i 

22 submitted by me to the u.c. Biosafety Committee. 

23 Q. Can you turn to the second page of that document, Dr . 

• 24 Goodman, and tell me whether that's your signature in the 

25 middle of the page? 
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1 A. That's my signature above principal investigator. 

2 MR. LAVALLEYE: I move for entry into evidence 

3 Plaintiff's Exhibit 222. 
! 

4 MR. LIPSEY: Objection on the grounds of 

5 relevancy, Your Honor. 

6 THE COURT: I'll overrule the objection and 

7 receive the exhibit. 

8 (Plaintiff's Exhibit(s) 222 received in evidence.) 

9 Q. Dr. Goodman, have you ever lied to the United States 

10 Patent Office? 

11 A. No, I have not . 

• 12 Q. How about·the u.c. Biosafety Committee, have you ever 

13 lied to that entity? 

14 A. No, I have not. 

15 Q. How about the U.S. Senate, have you ever lied to the 

16 U.S. Senate? 

17 A. I have not spoken to the U.S. Senate. 

18 MR. LAVALLEYE: No further questions at this time, 

19 Your Honor. 

20 THE COURT: The witness wants some water. I think 

21 we'll take a ten-minute recess while we get all our papers 

22 straightened out. 

23 (The Court recessed from 2:45p.m. to 2:57 p.m.) 

~ 24 

25 
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1 CROSS-EXAMINATION 

2 BY MR. LIPSEY: 

3 Q. Good afternoon, Dr. Goodman. 

4 A. Good afternoon, Mr. Lipsey. 

5 Q. I'd like to start by talking about what you knew about 

6 the pBR322 experiments, if I may. You had in your files 

7 laboratory notebook records of Axel Ullrich relating to the 

8 pBR322 cloning experiment; is that right? 

9 A. I believe that is correct, and shown to me in my 

10 deposition. 

11 Q. And you should have two volumes, two black volumes 

12 there before you. 

13 A. Yes, I do: 

14 Q. Would you'confirm that Defendant's Exhibit 3339 

15 A. 33 --

16 Q. 3339. 

17 MR. LIPSEY: This is in Volume 1, Your Honor. 

18 A. They are not in numerical order, I take it. There it 

19 is. 

20 Q. Would you confirm Exhibit 3339 is the photocopy of 

21 Dr. Ullrich's laboratory notes which you had in your file? 

I 
22 A. I can't tell. If they're marked HG, I would assume 

23 they were in my files . 

• 24 Q. If you flip into some of the inner pages, you can see 

25 the HG on there. Do you see that? 
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( 1 A. It's a little hard to see, but I have no reason to 

2 doubt they were from my files. 

3 Q. Now, you did not have in your file any original 

4 laboratory records or copies of laboratory records from 

5 Dr. Ullrich relating to the pMB9 cloning experiment, did 

6 you? 

7 A. I don't know. I don't have any recollection on that. 

8 If it's not in anything I turned over, then they were not 

9 there. 

10 Q. Sitting here today, you're not aware of any laboratory 

11 records of Dr~ Ullrich relating to the pMB9 experiment 

• 12 which you had;in your file; is that right? 

\. 13 A. No. We turned over all the documents in my files. 

14 Q. And over the years of the lawsuit you did not become 

15 aware of the existence in those files of Dr. Ullrich's pMB9 

16 experiment records, right? 

17 A. If there was nothing in my files, if I didn't turn them 

18 over, no. 

' 19 Q. Now, you knew or you have come to know that Dr. Ullrich 

20 in the pBR322:experiment identified a number of human 

21 insulin eDNA inserts, three of which were identified with 

22 the clone numbers 3/9, 3/10 and 1/13; is that correct? 

23 A. Those are -- human DNA inserts had those kinds of 

• 24 numbers. I don't remember any of those numbers. 

25 Q. Would you take a look in Exhibit 3339, which is the one 
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1 you just looked at, at the page with the Bates No. 435. 

2 A. Give me some idea of where that might be in orde~ to 

3 read. 

4 Q. It's about a quarter of an inch into the document. A 

5 particular page is not· particularly hard to read. It's 

6 only the dark ones that are hard to read. 

7 A. It's very difficult to read the Bates number. 

8 Q. If you don't mind, I'll show you. Do you see the clone 

9 numbers 3/9, 3/10 and 1/13 listed on that page? 

10 A. I see numbers 3/9, I don't know if it's 3/10 or 3/11. 

11 I see 1/13 . 

• 12 Q. And you were in the courtroom when Dr. Ullrich 

\. 13 testified that those were clone numbers for the pBR322 
/ 

14 clones, right? 

15 A. I was in the courtroom. I don't remember exactly what 

16 was said. It must be in the record. But I don't believe 

17 they're human insulin eDNA clones. 

18 Q. They are rat insulin eDNA clones, right? 
,/ 

19 A. Your question was that they were human eDNA clones. 

20 Q. I'm sorry/ what? 

21 A. Your question was that aren't they human eDNA clones. 
I 

22 Q. If I saidihuman, I misspoke. Let me rephrase the 

23 question: You were aware at the time of the pBR322 cloning 

• 24 experiments that Dr. Ullrich had isolated some rat insulin 

25 eDNA inserts to which he had given the clone numbers 3/9, 
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1 3/10 and 1/13; is that right? 

2 A. I don't believe I was aware at the time. I think I 

' 
3 remembered during my deposition that these numbers referred 

4 to human eDNA clones. I since learned during the 

' 
5 deposition ana this trial that these numbers seem to refer 

i 

6 to rat eDNA clones. 

7 Q. Now, you had also in your files the P3 logbook for the 
1 

8 P3 laboratory'at U.C.S.F. from the time period in which the 

9 rat insulin experiments were done; is that correct? 

10 A. I believe that is correct. And it came up in my 

11 deposition that it was in my files. 

12 Q. And the exhibit that you have in the book before you as 

13 DX3346 is a copy of that logbook from your files; is that 

14 right? 

15 A. They seem to be, yes. 
) 

16 Now, the ~xperiments, the pMB9 experiments which you 
I 

Q. 

17 say underlay the Science publication and the patent 

18 application, are entered in this logbook, aren't they? 

19 A. Don't know. 

20 Q. Would you take a look at page 2476, please actually 

21 before we get there, let's go to 2474. That's an entry 

22 dated April 2y, 1977 purporting to describe a pMB9 cloning 

23 experiment using rat insulin eDNA; is that right? 

24 A. I don't know. I would have to read it. 

25 Q. Why don't you take a minute to look at it. 
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1 A. Yes, that is correct. 

2 Q. And you are listed as one of the investigator~ in the 

3 P3 room, correct? 

4 A. Yes, that's correct. 

5 Q. The experiment described here is one where rat insulin 

6 eDNA has had synthetic DNA linkers attached to both ends, 

7 which linkers provide a sequence of DNA recognized by the 

8 restriction enzyme Hindiii; is that right? 

9 A. Yes, that's correct. 

10 Q. And those have been blunt-end ligated; that is, stuck 

11 
• I r1ght on the ends of the rat insulin eDNA; is that right? 

i 

I 
12 A. That's what it under "Other Details" states. 

13 Q. And that's so the DNA could be inserted in the Hindiii 

14 restriction site of the plasmid that the experiment was 

15 going to be done in; is that right? 

16 A. That's correct. 

17 Q. Would you turn to page 2476, please. And for the 

18 record, we're in DX3346. That is a report or a description 

19 of a second rat insulin eDNA cloning experiment to be 

20 conducted on April 23, 1977; is that correct? 

21 A. It appears to be, yes. 

22 Q. And this experiment varies from the one we just saw in 

23 that synthetic linkers providing the sequence of an EcoRI 

• 24 restriction site have been blunt-end ligated onto the DNA; 

25 is that right? 
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1 A. Well, it talks about EcoRI decamers, D-E-C-A-M-A-R-S 

2 (sic) . 

3 Q. The decamer refers to a piece of synthetic DNA that's 

4 ten bases long, right? 

5 A. Yes, it does. 

6 Q. And this experiment was allegedly carried out 

7 simultaneously with the one described on page 2474; is that 

8 right? 

9 A. It says it was carried out simultaneously. I can't 
I 

10 read what it says there. It's not in my writing. 

11 Q. Carried out simultaneously with number 4. That's what 
I 

12 it says; isn't that right? 

13 A. I can't read it, it's not my -- I see 4. 

14 Q. And the experiment on 2474 is labeled number 4 at the 

15 top, right? 

16 A. Yes, it is. 

17 Q. So are you satisfied that these two experiments, 

18 according to the logbook, were carried out simultaneously? 

19 A. It would seem to be the case. 

20 Q. You are l~sted as being in the P3 log -- excuse me, as 
\ 

21 being in the P3 room for both experiments; is that correct? 

22 A. Yes. In somebody else's handwriting I'm listed on both 

23 cases, yes . 

• 24 Q. And you have signed and approved the experiments on the 

25 page of the notebook 2476 on April 23, 1977, correct? 
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1 A. That's correct. 

2 Q. So as of April 23, 1977, you knew that whatev~r jnsulin 
~ 

3 cloning experiments were going on at that time were going 

4 on in pMB9; is that correct? 

5 A. These particular experiments were supposedly going on, 

6 going with pMB9. 

7 Q. So you could not possibly have been confused into 

8 thinking that~these experiments were being done in pCR1, 

9 right? 

10 A. I shouldn't have been confused about that. 

11 Q. I beg your pardon? 

12 A. I should not have been confused about that, although 

13 until my deposition I couldn't remember pCR1. 

14 Q. Now, the report of these experiments in your Science 

15 article, a copy of which you should have as Defendant's 

16 Exhibit 3179 in your notebook, is inconsistent with the 

17 entry in the logbook, isn't it? 

18 A. I am not aware of that. 

19 Q. Do you have Exhibit 3179 before you? 

20 A. I do now. 

21 Q. And would you turn to the page numbered 1316. It is 

22 the page that has figure 6 at the top. 

23 A. I have that page . 

• 24 Q. And I don;•t want to read it into the record, but in 

25 about the third of the way down the center column, you 
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1 describe an experimental protocol in which an attempt was 

2 made to use DNA that had the Hindiii linkers on the end 

' 
3 which failed; and that those linkers were then converted to 

4 EcoRI linkers for a successful second experiment. Do you 

5 see where I have referenced? 

6 A. Where is this? 

7 Q. It's the sentence starting, Transformation with the 

8 electrophoretically purified Haeiii, and it goes onto 

9 footnote 20. 

10 A. It would indicate that the linkers went on all right, 
I 

11 but didn't yield any clones in that first cloning 

12 experiment. 

13 Q. But the logbook says the experiment was done 

14 simultaneously. Do you remember seeing that? 

15 A. Which experiment was done simultaneously? 

16 Q. The experiment with the EcoRI linkers on it. 

17 A. The logbo?k would indicate there were two experiments; 

18 one with Hindiii linkers and one with RI linkers. 

19 Q. How did you know in advance of the time that these 

20 experiments were entered into the logbook that the Hindiii 

21 experiment was going to fail? 

22 A. I don't understand the question. 

23 Q~ The Science article says that the RI linkers were put 

• 24 on because the Hindiii experiment didn't work. We just 

25 read that, right? 
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1 A. Yes. 

2 Q. My question is, how did you know that was going to be 

3 the result at:the time the experiments were entered in the 

4 logbook where:they were done simultaneously? 

5 A. I'm sorry~ I still don't understand. There were two 
I 

6 separate experiments. The manuscript indicates that that 

7 would take -- that that Hindiii experiment didn't seem to 

8 work. I don't know if this report is from those 

9 experiments. 

10 Q. Now, you had in your files a manila folder labeled 

11 Insulin Experiment. Do you remember seeing that during 

12 your deposition? 

13 A. Not specifically. 

14 Q. You don't.have any reason to quarrel with that today, 
' 

15 do you? 

16 A. I don't if it's there in my deposition, we found the 

17 originals and it was there. 

18 Q. Would you take a look at Exhibit 3354, please. 

19 MR. LIPSEY: Your Honor, I had made a request of 

20 counsel for u.c. to have the original documents of 

21 Dr. Goodman available for his cross-examination. May I 
j 

22 inquire of them if they are, in fact, available? It may 

23 facilitate the cross . 

• 24 MR. LABGOLD: Your Honor, we were never given a 

25 list as to which exact documents we were going to be 
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1 required to bring. And so we did not bring, I don't 

2 believe, the entire set of documents. There are several 
~ 

3 boxes of Goodman documents. Mr. Lipsey indica~ed he would 

4 get back to me which documents he so required. So we have 

5 not brought those in. 

6 MR. LIPSEY: I thought I had specifically asked 

7 for the manuscripts and whatnot. Are those available? 

8 MR. LABGOLD: I can have them. I can have them 

9 brought over. 

10 MR. LIPSEY: If you wouldn't mind, I think we're 

11 going to need them. 

12 BY MR. LIPSEY: 

13 Q. Dr. Goodm~n, referring back to Exhibit 3354, the first 

14 page of that is the outside of the folder from your file 

15 with the labei -- it's a little hard to read -- Insulin 

16 EXPT in the corner. Do you see that? 

17 A. The one with DX3354? 

18 Q. Yes, the first page. 

19 A. I don't see anything on the first page except the 

20 stamps. 

21 Q. It's downlin the lower right-hand side of the page. It 

22 may be a littfe hard to read. 
I 

23 A. It's impossible to read. I can't see anything . 

• 24 Q. Well, we read it in your deposition. Do you have your 

25 deposition from March 20, 1991 before you? 
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1 A. No. I have these notebooks. 

2 Q. I believe you have a box of deposition transcrip~s 

3 right next to you. 

4 A. Thank you~ 

5 Q. Would youiturn to page 241, please. 

6 A. I have that page. 

7 Q. And do you see that at the bottom of that page we were 

8 marking for identification this folder with the notation on 

9 the outside, and I asked you, "Will you read into the 

10 record what is actually written on the manila folder?" And 

11 you answered, "Insulin E-X-P-T." Do you see where I have 

read? 12 

13 

14 

A. No, I don~t. I don't see any of that on page 241. 

Q. It's on the top of 242. 

15 A. I see on 242 an answer, "Insulin E-X-P-T." 

16 Q. Now, the pages contained in this folder, which we have 

17 here as Defendant's Exhibit 3354, are predominantly in your 

18 handwriting; is that correct? 

19 A. I don't know predominantly. Some of them are in my 

20 handwriting; some are not in my handwriting. 

21 Q. Would you look at the page with the typed Bates No. 

22 2071 at the bottom. 

23 A. I have that page . 

24 Q. That page is in your handwriting; is that right? 

25 A. It's printed so I am not sure. 
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Q. Do you believe that to be your printing? 

A. It looks to me to be my printing, but it's po~si31e. 
' 

Q. That provides sequence information for a piasmid called 

pAU4; is that right? 

A. I don't know that to be the case. It provides sequence 

information and it has a box at the top, so it looks like 

pAU4, yes. 

Q. Is the next page of the Exhibit 2072 also in your 

handwriting, Dr. Goodman? 

A. That looks to be my handwriting. 

Q. That is also sequence information for the plasmid pAU4; 

isn't that right? 

A. I have no idea. 

Q. Starting at the bottom of the sequence and reading 

backwards, th~ sequence ends reading backwards, it's TGG 

and then there's a line; do you see that? 

A. At the very bottom right? 

Q. Yes. 

A. It says TGG underline, yes. 

Q. And that's the remnants of the Hindiii linker that 

would have been on the end of a piece of eDNA that you had 

cloned; isn't that right? 

A. I don't know if it is or isn't. 

Q. And the sequence continues GCAG. Do you see that? 

A. I see GC and then an arrow with somebody inserting an 
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1 A, and then what looks like a G but it's a little blurry. 

2 Q. If you turn back to the sequence for pAU4 on the 
~ 

3 preceding page, if you exclude the Hindiii linker listed 

4 there, which is AGCT TGG, you see the sequence starts GCAG, 

5 exactly as we have just read on the next page; do you see 

6 that? 

7 A. I see part of it says GCAG, yes. 

8 Q. Are you satisfied with what you have here on the second 

9 page is the sequence information for the clone pAU4? 

i 
10 A. There seem to be four nucleotides that are the same 

11 between these two documents, and that's all I know. 

12 Q. I mean, Dr. Goodman, you can't look at the remaining 

13 sequence there and confirm that it's, in fact, the same? 

14 A. No. I would have to do a base-by-base comparison, and 

15 I wouldn't know if it's all the same -- the four bases you 

16 read are the same on both pages in opposite directions. 

17 Q. Would you turn to the next page of the Exhibit 2073. 

18 That's in the handwriting of John Shine; is that correct? 

19 A. I don't kpow. It's not in my handwriting. 

20 Q. You don't recognize the handwriting of John Shine? 

21 A. No, I don't. 

22 Q. He didn't report to you in writing from time to time 

23 throughout his tenure with you? 

• 24 A. Report to me? No, he never reports to me. He was in 

25 my laboratory, kept his own notebooks in his own 
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1 handwriting. 

2 Q. He never communicated with you in writing du~ing_that 

3 time period? 1 

4 A. During that time he was a postdoctoral fellow in my 

5 lab? 

6 Q. Yes. 

7 A. I don't specifically recall him doing that since I was 

8 right there. 

9 Q. Would you' turn to the page with the Bates No. 2075. 

10 That's in yout handwriting; is that right? 
i 

11 A. Yes, it is. 
! 

12 Q. Does thisJrefresh your recollection that you, in fact, 
~ 

13 were aware of the pBR322 insulin clone numbers 1/13, 3/9 

14 and 3/10 at the time you were working on the rat insulin 

15 experiment? 

16 A. No, I have no recollection of that. 

17 Q. I'm sorry? 
i 

18 A. No, I have no recollection of that. 

19 Q. You agree; that what's reported here is a summary of 
i, 

20 insulin clones; is that right? 
' 

21 A. That's what the title of this sheet says. 

22 Q. And the three clones depicted here are clones 1/13, 3/9 

23 and 3/10, right? 

24 A. It says clone 1/13, clone 3/9 and clone 3/10. 

25 Q. And you now know that those are pBR322 clone numbers, 
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1 correct? 

2 A. I don't know that. I don't remember those numbe~s. 

3 Q. Now, the diagram which you have drawn here for clone 

4 1/13 illustrates that that piece of DNA starts and stops in 

5 the same place as the plasmid insert in pAUl in your 

6 Science article; isn't that right? 

7 A. I don't know. I would have to make a comparison 

8 between that and the Science article. 

9 Q. Why don't you take a look at the Science article, 3179, 

10 Exhibit 3179, page 1317. Do you see pAUl starts with the 

11 sequence CAAA? 

12 A. Yes, I see that. 

13 Q. And it ends with approximately -- with a poly-A tract 

14 of approximately 100 nucleotides, right? 

15 A. That's correct. 

' 
16 Q. And clone 1/13 on your summary of insulin clones is 

17 said to end with a poly-A tract of about 100 nucleotides? 

18 A. That would seem to be the case. 

19 Q. And if you turn four pages further in your insulin 

20 experiment folder to page 2079, you see there the beginning 

21 sequence of clone 1/13, which after the linker reads CAAA, 

22 correct? 

23 A. All I see is that it says 1/13, amino acid number 2 

• 24 Val. 

25 Q. And the sequence information down below that shows the 
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1 remnant of the Hindiii linker, and then the beginning of 

2 the sequence CAAA; is that right? 

3 A. I see a sequence down there. I mean, CAAA is a 

4 sequence on a couple of lines below, yes. 

5 Q. And that's the beginning of clone 1/13, right? 

6 A. I don't know if it is or not, I mean, that sequence. 

7 Q. You're unwilling to state -- are you unable to 

8 interpret your own notes at this point in time, 

9 Dr. Goodman? 

10 A. No, I can read what it says here. 

11 Q. But are you able to interpret the DNA sequence 

12 information contained in your notes in order to identify 

13 the structure of the DNA being described? 

14 A. I can read the sequence information, yes. 

15 Q. And when you read the sequence information that's 

16 there, it's the same sequence that's at the beginning of 

17 pAUl in the Science article; isn't that right? 

18 A. For those four nucleotides, yes, that's correct. 

19 Q. Well, and if you kept reading, they're the same there 

20 also, aren't they? 

21 A. I don't know. 

22 Q. Now, clone 3/10, as described here in your insulin 

23 experiment folder, has precisely the same 3 1 end or back 

• 24 end as the clone pAU3 in your Science article; isn't that 

25 right? 



GOODMAN-CROSS 
1145 

1 A. I don't know that without reference to the information. 

2 Q. I beg your pardon? 
~ 

3 A. I don't know that without reference to seeing something 

4 to that effect. 

5 Q. Would you turn to the page in the insulin experiment 

6 folder with the Bates No. 23092, please. 

7 A. I have that page. 

8 Q. Beg your pardon? 

9 A. I have that page. 

10 Q. And the end of clone 3/10 is described there as having 

11 exactly 20 Ts; do you see that? 

12 A. It says other end of 3/10, then there's two lines, then 

13 under that there's another line that has a capital T 

14 subscript 20, and under that it seems to be written in 

15 parentheses "exactly". 

16 Q. And that's the exact sequence described for the end of 

17 the clone pAU3 in the Science article, Exhibit 3179; isn't 

18 that right? 

19 A. I'll have to go back and check that. In the Science 

20 article, the end of pAU3 has parentheses T subscript 20, 

21 yes. 

22 Q. And the figure legend for figure 7 states that the 

23 exact number of Ts was determined from the sequencing gel; 

• 24 isn't that right? 

25 A. Yes. It's highlighted here and that's what it says. 
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1 Q. Would you turn to the page, if you can find page 2098 

2 and go two more pages in the exhibit. Do you have there a 

3 series of questions --

4 A. Excuse me. I find 2998, two more. 

5 Q. Two more pages in the exhibit. 

6 A. Okay. 

7 Q. Should have GLU at the top of the page. Do you have 

8 that? 

9 A. I have that. 

10 Q. That's in your handwriting; is that right? 

11 A. That's my'printing. It seems to be, yes. 

' 
12 Q. And this page and the succeeding page describe your 

13 analysis of a'series of preferences in the rat DNA for the 

14 use of particrilar codons; is that right? 

15 A. The Preceding page I can't tell what it is at all. 

16 Q. Succeeding page. 

17 A. Oh, succeeding, I'm sorry. I don't know what genes or 

18 anything they have referred to, but in fact, they seem to 

19 be a listing ~f coding preferences here, yes. 

20 Q. And the top one there is an analysis of the codons used 

21 for the aminolacid glutamic acid in your rat insulin eDNA 

22 clones; is that right? 

23 A. I don't know if it's the rat insulin eDNA clones. It 

• 24 doesn't say that. But it would be -- it would seem to be 

25 an insulin eDNA clone based on the PCA being written there. 
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1 Q. And you were analyzing use of those codons in the rat 1 

2 proinsulin gene, and also in the segment of DNA you had for 

3 the A chain of rat 2 proinsulin; is that right?-

4 A. I can't tell that from this document. As I said, it 
e 

5 seems to be some rat insulin DNA that we were trying to 

6 analyze the use of the codon for glutamic acid. 

7 Q. You're unable to interpret at this point the technical 

8 meaning of your own notes; is that your testimony? 

9 A. It doesn't say anything about which clone it is. It 

10 simply says glutamic acid. I can infer it's insulin from 

11 pre-B c A and it has two codons there and some numbers, and 

12 that would seem to be an attempt to determine how many of 
i 

13 each of these. sequences was used in an insulin gene. It 

' 14 says nothing about which ones it refers to. 

15 Q. Let's look back at your Science article, Defendant's 

16 Exhibit 3179, and specifically to page 1318. 

17 A. 1318 in the Science article? 

18 Q. 1318 in the Science article. 

19 A. I have that page. 

20 Q. And the center column, last complete paragraph, there 

21 are a series of codon preferences described based on your 

22 analysis of the DNA described in the article. Do you see 

23 that? 

• 24 A. Yes. It says "Biased System" use of particular codons, 

25 yes. 
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1 Q. And the first one listed is glutamic acid, two possible 

2 codons, GAG is used in 8 out of 11 occurrences. Do you see 

3 that? 

4 A. I see that. 

5 Q. And the sheet we have been looking at in your insulin 

6 experiment folder purports to relate to glutamic acid, 

7 identifies two codons, and identifies GAG as being used 8 

8 out of 11 times. Do you see that? 

9 A. I see used two out of seven times. Then there's a 

10 number, GAG 8 of 11, 8/11, yes. 

11 Q. Are you satisfied that what we have here in the insulin 

12 experiment folder is your worksheet from which the codon 

13 preferences were determined? 

14 A. There's no date or anything on this, but the numbers 

15 are the same as you pointed out. And I don't know, but the 

16 numbers are the same. 

17 Q. In fact, you made an arithmetic mistake in calculating 

18 that 8 out of 11, didn't you? 

19 A. I am not aware of that. 

20 Q. Do you see that you had a total of two uses of GAA in 

21 the rat proinsulin 1 sequence and none in the A chain of 

22 rat 2 listed there in the first line of data? 

23 A. I don't know if that's right. Two, it says 8, 2, there 

• 24 is a zero, yes. 

25 Q. In the summary column you have added 2 and zero 
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1 together and gotten 3; do you see that? 

2 A. I do see that. 
~ 

3 Q. That was an arithmetic mistake, right, that should have 

4 been two? 

5 A. If those are the sum of those two numbers, yes. 

6 Q. Okay. So this should have said 8 out of 10, not 8 out 

7 of 11; do you agree? 

8 A. I don't know what it should have said, but if I made 

9 that arithmetic mistake in trying to say what the total 

10 was, it should have been 8 out of 10. 

11 Q. Would you turn, please, to Exhibit 3359. 

12 A. I have that page. 

13 Q. Now, that. is a memorandum or chronology of events that 

14 you and Dr. Rutter wrote; is that correct? 

15 A. It's a listing of matter of facts and matters of 

16 judgment that has my name and Dr. Rutter's at the end. I 

17 don't remember certainly who participated in the writing. 

18 I don't remember if we wrote the whole document or not. 

19 Q. And you believe the statements contained in it to be 

20 true and accurate at the time you wrote it; isn't that 

21 right? 

22 A. I don't know. I mean, presumably if we wrote it down, 

23 we thought that was the case at the time . 

• 24 Q. Now, this particular document you found in your files 

25 inside a registered letter envelope; is that correct? 
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1 A. I remember among my files that were turned over in 

2 response to the deposition that there was a letter in 
~ 

3 there. And I turned all of those documents over. 

4 Q. The registered letter envelope in which this memo was 

5 found is Defe~dant•s Exhibit 3360; is that correct? 

6 A. I would assume so. I mean, it's a copy of an envelope. 

7 There was certainly an envelope. 

8 Q. And that registered letter was sent to you by William 

9 Rutter on March 22, 1977, as indicated on the postmark; is 

10 that right? 

11 A. I can't read the postmark. But somebody can read that. 

12 Whatever it says there, that's what it says. 

13 Q. We went through this in your deposition; do you 
i 

14 remember that? 

15 A. I remember us discussing this. I can't read it now. 

16 I'm not disputing what it says. I just can't read it now. 

17 Q. So in your deposition on March 19, 1991 you read into 

18 the record the handwriting on the front of that envelope. 

19 Are you able to do it today, to read the writing on the 

20 front of the envelope? 

21 A. It's a little faint, but I think at the bottom under 
\ 

22 the typing it seems to say received. I assume that's a 3. 

23 It looks like a 24-77 . 

• 24 Q. So you noted and initialed the receipt of the document 
I 

\ 

25 on March 24, 1977; is that right? 
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1 A. I don't know if I did it at the time. That's what's 

2 written there. 

3 Q. And what's written right below that? 

4 A. Opened 12-2-90, and then my initials. 

5 Q. So this document lay unopened in your files from 1977 

6 until 1990; is that correct? 

7 A. I believe that to be correct, yes. 

8 Q. And in fa9t, it was not opened until its production was 
~ 

9 required in c~nnection with these litigations; is that 

10 correct? 

11 A. It was opened in response to my turning over any 

12 documents in response to the depositions and this 

13 litigation, that's correct. 

14 Q. Would you turn to Exhibit 3362, please. Do you 

15 recognize that as a receipt for a registered letter you 

16 sent to William Rutter on March 25, 1977, produced from 

17 your files? 

18 A. No, I don!t. I don't recall ever seeing these before. 

19 Q. Do you see the HG production numbers right above the 

20 postmark? 

21 A. I do. 

22 Q. You don't have any reason to believe this was not 

23 contained in your files, do you? 

• \ 
A. No, I don 1 t. 24 

25 MR. LIPSEY: Your Honor, I would like to offer 
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1 into evidence Exhibits 3359, 3360 and 3362, please. 

2 MR. LAVALLEYE: No objection as to either. 

3 THE COURT: They will be received. 

4 (Defendant's Exhibit(s) 3359, 3360, 3362 received in 

5 evidence. ) 
: 

6 Q. Now, Exhibit 3363 is the actual registered letter that 

7 you sent to Dr. Rutter on March 25, 1977; is that right? 

8 A. Well, at least a copy thereof, I would assume. 

9 Q. And you actually took the time to edit and correct the 

10 text before sending it to Dr. Rutter; isn't that right? 

11 A. I don't recall doing that. 

• 12 Q. Would you look at the page WR10719. 

13 A. I have that page, yes. 

14 Q. The second line of the second paragraph at the very end 
I 

15 you have corrected the typographical error and put your 

16 initials ther~; is that correct? 

17 A. There's something there that looks like my initials. 

18 It's very hard to see. But it looks like a "C" is·crossed 

19 out and a "B" there, something like that, then it looks 

20 like my initials. 

21 Q. Do you remember reading and correcting this document 

22 before sending it to Dr. Rutter by registered mail? 

23 A. No, I have no recall of that . 

Q. That is your signature on the last page of the 
,• • 24 

25 document? 
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1 A. Yes, it is. 

2 Q. You have no recollection of why it is you sent this 

3 letter on March 25; is that correct? 

4 A. No specific recollection, no. 

5 Q. Is it correct that the letter was prepared out of 

6 general paranoia at the time? 

7 A. No, it is.not. I don't remember being paranoid. 

8 Q. Do you have your deposition from March 19 in the box 

9 next to you? If you will allow me, I will get it for you. 

10 A. I would appreciate it. 

11 Q. And specifically page 155, starting at line 10, did you 

12 give the following answer to the following question 

13 A. Excuse me. 

14 Q. Sure. 
; 

15 A. I have page 155. 

16 Q. Starting at line 10: "Question: I mean, what type of 

17 circumstance were you contemplating at the time in which it 

18 would be important to you to prove what your 

19 contemporaneous thought processes were?" There is an 

20 instruction from your lawyer, and you answered, "No 

21 specific circumstances. Just general paranoia at the 

22 time." 

23 Did you give that answer? 

• 24 A. That's what the record would indicate. 

25 Q. Would you turn to Exhibit 3365, please. That is a 
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1 manuscript de~cribing a pBR322 cloning experiment in which 

2 rat insulin eDNA was isolated, written in your handwriting; 

3 is that correct? 

4 A. It appears to be one of the drafts of the description 

5 of work of rat insulin cloning in my handwriting. 

6 Q. And the abstract three lines from the bottom 

7 specifically refers to pBR322; is that right? 

8 A. It says of the bacterial plasmid pBR322. 

9 Q. Now, on the third page of the exhibit you have made an 

10 interlineation in which you stated that the structure of 
. 

11 preproinsulin~ includes the Arg-Arg and Lys-Arg linkages 

12 between at the ends of the C-peptide; is that right? 

13 A. It says, "Schematically, the structure of the 

14 preproinsulin polypeptide is," and then it gives a 

15 schematic representation of that that I can read in if you 

16 would like me to. 

17 Q. In that schematic representation you identified the 

18 amino acids at the ends of the C-peptide as Arg-Arg and 
I 

19 Lys-Arg; is tpat right? 

' 20 A. It identifies between the B chain Arg-Arg, c-peptide 

21 Lys-Arg dash, yes. 

22 Q. Would you turn in the document to the page that's got 

23 the handwritten number 10 at the top in the upper 

• 24 right-hand corner. It is the fifth page from the back of 

25 the exhibit. 
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1 A. I see the 10 at the top. 

2 Q. Now, the paragraph beginning on that page makes a 

3 statement about the rat insulin eDNA that could·only be 

4 made if you would have had sequence information for it; is 

5 that right? 

6 A. It says the examination of the sequence in figure 6 

7 revealed, and then the number 1 in parentheses, clone 

8 PR1-1, or maybe PRI-1, contains the nucleotide sequence for 

9 rat preproinsulin 1. 

10 Q. And it's said there to extend from the third position 

11 in amino acid
1 
number 2 of the B chain. And you couldn't 

12 

13 

have made that statement unless you had actually had 

sequence information for it, could you? 

14 A. Of that particular clone, if we knew exactly which 

15 nucleotide it started with, it would have to come from 

16 sequencing information. 

17 Q. Now, the next page, the identification of the poly-A 

18 tract being about 100 bases long would also have come from 

19 sequence information; is that right? 

20 A. Not necessarily. You would see poly-A at the end of a 

21 gel if you had a sequence gel on that. But my guess, 

22 whether it was 100 or not, you would never be able to count 

23 those probably on the gel . 

24 Q. And the fact that the termination codon was UAG was 

25 something you_would have had to have sequence information 
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to say, right? 

2 A. I see a statement, A single UAG determination codon. 

3 Presumably that could have been termination. 

4 Q. But you would have had to have sequence data to make 

5 that statement, correct? 

6 A. I believe that to be correct, yes. 

7 Q. I'm sorry? 

8 A. I believe that to be correct, yes. 

9 Q. Would you turn to Exhibit 3400, please. 

10 MR. LIPSEY: If I had not done it earlier, Your 

' 11 Honor, I would offer Exhibit 3365 into evidence. 

• 12 

13 

MR. LAVALLEYE: I think this one may already be 

in, but otherwise, no objection. 

14 THE COURT: It will be received. 

15 (Defendant's Exhibit(s) 3365 received in evidence.) 

16 Q. Do you have Exhibit 3400 before you, Dr. Goodman? 

17 A. Yes, I do. 

18 Q. That is a memorandum prepared by you and Dr. Rutter in 

19 October of 1977 in order to explain the pBR322 incident to 

20 the u.c. Biosafety Committee; is that correct? 

21 A. I don't know if that was what it is. It's certainly a 

22 memo from Dr. Rutter and myself to Dr. James Cleaver, the 

23 Chairman of the Biosafety Committee . 

• 24 Q. Now, I gather that in preparing the report here which 

25 we have as Exhibit 3400, you endeavored to be truthful and 



• 

• 

• 

GOODMAN-CROSS 
1157 

1 accurate to the best of your ability; is that right? 

2 A. I would hope that that's what we did, yes. 

3 Q. And in this report it is stated in paragrapn 8 that on 

4 March 3, 1977 you halted all further work with the clones 

5 obtained from the pBR322 experiment; is that right? 

6 A. It says, "Halted all further work with the clones 

7 obtained fromthe transformation of pBR322." Yes. 

8 Q. And now, in point of fact, experiments were not halted. 

9 The sequencing went on at least until the time you contend 

10 the DNA was destroyed; is that correct? 

11 A. That's possible, but I have no direct knowledge of 

12 

13 

that. 

Q. Would you take a look at your May 20, 1993 deposition 

14 transcript, and specifically at page 724. 

15 MR. NEUSTADT: What page? 

16 MR. LIPSEY: 724. 

17 Q. Starting at line 13 did you give the following answer 

18 to the following question: "Question 

19 MR. LAVALLEYE: What date? 

20 

21 

22 

23 

24 

MR. LIPSEY: March 20, page 724. 

MR. NEUSTADT: March 20? 

MR. LIPSEY: Yes. 

Q. Starting at line 13, did you give the following answer 

to the following question: "Question: Oh, I 

25 misunderstood. Is it correct that you ordered the cloning 
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experiments stopped but that you understood that the 

2 sequencing experiments with the pBR322 clones would 

3 continue even after March 3, 1977? 

4 "Answer: I had understood it. I think this sequencing 

5 went on until the DNA was destroyed." 

6 Did you give that answer to that question? 

7 MR. LAVALLEYE: Could you hold on one second. I 

8 think we're -- we have the wrong March 20th. 

9 MR. NEUSTADT: Which March 20 are you talking 

10 about? Volum~ 1 or 2 or 

11 Q. Did your copy of the transcript have that question and 

• 12 

13 

answer, Dr. Goodman? 

A. Yes, it did. 

-· 
14 MR. LIPSEY: I'm sorry. I did say March 20. May 

15 20, I'm sorry. I apologize, Your Honor. May 20, 1993. 

16 MR. NEUSTADT: I couldn't follow any of that. You 

17 gave him the right one but gave us the wrong name. May 20? 
\ 

18 MR. LIPSEY: May 20, yes. I apologize. 

19 MR. LAVALLEYE: We have got it. You may proceed. 

20 Q. I think ohr record is complete, but lest it not be, Dr. 

21 Goodman, did you give that answer to that question? 

22 A. You read correctly from this paper, yes. 

23 Q. Now, is it correct that you don't remember exactly what 

• 24 happened at that March 3, 1977 meeting where the decision 

25 was allegedly made to stop the work; is that correct? 
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1 A. I don't r~member. I don't know which meeting we're 

2 referring to. As you well know, I don't remember dates 

3 very well. 

4 Q. The one referred to in your memorandum to the Biosafety 

5 Committee at which it was said that the decision was made 

6 to stop further work. That's the meeting I am talking 

7 about. 
' I 

8 A. There were lots of meetings. If you're referring to 

9 the meeting w~en I came back from the meeting in Utah and 

10 discussed the;matter with my lab at that meeting, I 

11 explained to the lab that we just heard about this approval 

12 and certification. We didn't know exactly what that meant. 

13 But I asked that any cloning experiments with pBR322 be 

14 stopped. If that's the meeting you referred to~ that's my 

15 recollection. 

16 Q. And do you have your March 19, 1991 transcript there? 
i 

17 A. I have it~ 
' \ 

18 Q. At page 37, starting at line 12, did you give the 

19 following answers to the following questions 

20 A. Excuse me. Let me get there. I have page 37. 

21 Q. Starting at line 12: "Question: Paragraph 10 states, 

22 'On March 3, Goodman returned to the laboratory. He held a 

23 meeting with the laboratory personnel and halted all 

24 further work with the clones obtained from transformation 

25 with pBR322.' Do you see that? 
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"Question: Do you remember that meeting? 

"Answer: Vaguely, yes. 

1160 

1 

2 

3 

4 "Question: Can you tell us what you recall was said at 

5 that meeting and by whom? 

6 

7 

"Answer: I really don't remember exactly." 

Did you give those answers to those questions? 

8 A. You seem to have read them correctly from the 

9 deposition. 

10 Q. Now, do you recall from your deposition that you were 

11 shown some deposition testimony of Dr. Elizabeth Craig in 

12 

13 

which she testified that a suggestion was made to report 

the experiments as having been done in some other vector; 

14 do you remember seeing that? 

15 A. No, I don;'t remember seeing that. 

16 Q. Do you haye your May 19, 1993 transcript? 

17 A. No, I don~t. 

18 

19 

MR. LAVALLEYE: May 19? 

MR. LIPSEY: Yes. 

20 Q. Starting at page 469 -- actually it starts on 468. I'm 

21 reluctant to burden the record by reading the complete 

22 quote from Betty Craig. I will pick up in mid-quote just 

23 to get the gist of it. 

24 

25 

On page 469, line 11, quoting from Betty Craig: "I 

remember Peter Seeburg suggesting that it could just be 
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2 it was called:pCB1. At any rate, it was the vector that 

3 used the coli?in gene as a resistance marker. . 
i 

4 "Question: Does pCR1 ring a bell? 

5 "Answer: That could have been it. 

6 "Do you see where I have read? 

7 "Answer: I see where you have read. 

8 "Question: Does that refresh your recollection as to 

9 any of the discussion which occurred at the meeting on 

10 March 3 in your laboratory? 

11 "Answer: · I think I answered that question. And my 

• 12 

13 

recollection is not inconsistent with this, but I don't 

remember it specifically being said, as I said before, but 

14 it might have been said. " 

15 Did you give that testimony at the time? 

16 MR. LAVALLEYE: Objection. I request that the 

17 whole section be read into the record instead of a 

18 selective snippet picked out of the quote. 

19 MR. LIPSEY: I mean, Your Honor, I'm happy to read 

20 as much as would like to be read. I would think the 

21 appropriate time to do it would be on redirect. The 

22 testimony which I was intending to elicit was simply 

23 Dr. Goodman's testimony that he did not have a recollection 

• 24 inconsistent with that . 

25 MR. LAVALLEYE: What Mr. Lipsey has done, Your 
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• 1 Honor, is selected a section of the transcript from another 

2 testimony which was read to Dr. Goodman. It seems in 

3 fairness to the witness and to the record that we should 

4 read the whole section into the record instead of a 

5 selective excision. 

6 THE COURT: By section, you mean just took a part 

7 of a question? 

8 
lj 

MR. LAVALLEYE: Yes, Your Honor. At the 

9 deposition he:read a part of a deposition transcript to 

10 Dr. Goodman. He has now read a subpart of that. 

11 MR. LIPSEY: I mean, Your Honor, I'm happy to do 

• 12 

13 

it, but I don't think it bears --

THE COURT: I think I'll sustain the objection. 

14 Q. Okay. In that case, let me reask the question. 
I 

15 starting on page 468 of your May 19, 1993 transcript, did 

16 you give the following answers to the following questions: 

17 "Question~ Dr. Goodman, do you know who Dr. Elizabeth 

18 Craig is? 

19 "Answer: I know who she was. 

20 "Question: Who was she at the time in 1977? 

21 "Answer: She was a postdoctoral fellow in my 

22 laboratory at least for part of 1977. 

23 "Question: Would you take a look at the transcript of 

• 24 her testimony'starting at page 14 and extending over up to 

25 page 16 where 1 the following questions and answers were 
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• 1 given in that deposition 

2 MR. LAVALLEYE: I also object to the section as 

3 hearsay, Your Honor. 

4 THE COURT: I haven't heard the rest of it yet. 

5 Q. This is quoting from Betty craig. "Question: What do 

6 you recall of the previous meetings where discussions were 

7 had about what would be told? 

8 "Answer: The meeting I recall was a meeting in Howard 

9 Goodman's office that occurred -- the date I don't 

10 remember. It.occurred after it became clear that 3/22 was 

11 not certified and after clones had been obtained in 3/22 

• 12 

13 

using 3/22. There was a meeting in Howard Goodman's office 

with a number of people, and I specifically remember being 

14 there. The intention of the meeting was having.the entire 

15 lab there. Howard introduced or began the meeting by 

l 
16 saying something about, We need to get, you know, all of us 

17 be here in order that we have an agreement on what had 

18 taken place, and a discussion ensued. I don't remember all 

19 of the details." And the testimony then picks up from 

20 where I read. 

21 THE COURT: Your question is, does he recall that 

22 meeting. Is that your question? 

23 MR. LIPSEY: The point I would like to make, Your 

• 24 Honor, is that the witness does not have a recollection 

25 inconsistent with that having been said at that meeting, 
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1 and we will prove that that was said at the meeting through 

2 the deposition of Dr. Craig. 

3 THE COURT: Well, I'll sustain the objection. 
I 

4 Q. Now, Exhibit 3400, your memo to the Biosafety 

5 Committee, reports that a decision was made to destroy the 

6 clones, right? 

7 A. The clones were destroyed. 

8 Q. Now, your understanding that the clones were destroyed 

9 is based on Dr. Ullrich having told you that he did so; is 

10 that correct? 

11 A. That is correct. 

12 

13 

Q. And isn•trit true that there was some trust involved in 

your acceptanbe of the representation that the experiments 

14 had been repehted in pMB9? 

15 A. I believe what he said. 

16 Q. Would you turn to Exhibit 3420, please. 

17 MR. LIPSEY: This is already in evidence, Your 

18 Honor. 

19 Q. This was the report to the NIH prepared by the u.c. 

20 Biosafety Committee relating to the pBR322 incident; is 

21 that correct?, 

22 A. Yes, thati as I believe I said before, is a report of 

23 the u.c. Biosafety Committee to the NIH. I don't know if 

24 it's the only one, but it is a report. 

25 THE COURT: I am afraid I can't hear you very 
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1 well, Doctor. 

2 THE WITNESS: I'm sorry. I'll try to speak up, 

3 Your Honor. 

4 Q. Now, on the face of this report, the third page with 

5 the Bates No. 2870, it states that in order to respond to 

6 the NIH, the Biosafety Committee requested an additional 

7 statement from you and Dr. Rutter, right? 

8 A. You didn't read that exactly as it's written, but that 

9 would seem to:be the intent of that few sentences. 

10 Q. And you and Dr. Rutter did provide a further report to 

11 the Biosafety' Committee to allow them to answer these 

12 questions; isn't that right? 

13 A. I don't recall that. 

14 Q. You don't have any reason to quarrel with what's 

15 written here, do you? 

16 A. I don't recall having given that other report. No 
1 

17 reason to quarrel with the statement either. 

18 Q. Is it your belief that you did not submit such a 

19 report? 

20 A. I don't know. I have no recollection. 

21 Q. And I gather you would agree that when you gave 

22 information to the Biosafety Committee to allow them to 

23 respond, you gave them the best and the most accurate 

24 

25 

information you had available at the time; is that correct? 

A. That's to:the best of my knowledge, that's correct. 
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• 1 Q. Would you,turn to Exhibit 3577, please. That's another 

2 manuscript describing a rat insulin eDNA cloning experiment 

3 in your handwriting~ is that correct? 

4 A. It's in my handwriting. It's not a manuscript. It's a 

5 draft of something to do with insulin rat eDNA cloning, 

6 yes. 

7 Q. And like the earlier handwritten draft we saw three 

8 lines from the bottom of the abstract, this one originally 

9 referred to pBR322, right? 

10 A. It has, three lines from the bottom, the words 

11 11 pBR322." 

12 Q. And pBR322 has been crossed out on this draft and pCRl 

• 13 has been written in~ is that correct? 

14 A. I see two lines through pBR322. I can't read what's 

15 above it. 

16 Q. You can't see that that's pCRl written over pBR322 

17 there? 

' 
18 A. No, I cannot. I see an "R~ II That's all I can see. 

19 THE COURT: Do you have a blow-up on that? 

20 MR. LIPSEY: I beg your pardon? 

21 THE COURT: Do you have a blow-up on that? 

22 MR. LIPSEY: I do, Your Honor. I do not have it 

23 in the courtroom unfortunately. I think what we'll do with 

• 24 

25 

the Court's permission is prepare the best available copy 

and submit it as an attachment to the exhibit. I believe 
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2 do it this way, Your Honor. 

3 Q. Do you have your March 20, 1991 deposition there? 

4 A. One moment. 

5 MR. NEUSTADT: 1990? 

6 MR. LIPSEY: March 20, 1 91. 

7 A. March 19th? 

8 Q. March 20.' 

9 A. 20, I'm sorry. I have got it, yes. Thank you. 

10 Q. Would you turn to page 224, please. 

11 A. I have that page. 

• 12 

13 

Q. Did you give the following answer to the following 

questions, starting at line 18: 

14 "Question~ Would you take a look at Defendant's 

15 Deposition Exhibit 69A which was marked last night. This 
> 

16 is a version ~f the draft article which we had marked as 

17 Defendant's Deposition Exhibit 68 and 68A. This version 

18 has, for example, on the first page the plasmid pBR322 

19 crossed out and handwritten above it the plasmid pCRl. Do 

20 you see that? 

21 "Answer: I see that." 

22 Did you give that answer at your deposition where we 

23 had the good documents in front of us? 
i 

• 24 

25 

A. You read the deposition correctly. 

' Q. And in fact, back to Exhibit 3577, the changes on the 
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• 1 second page there, crossing out the antibiotic resistance 

2 characteristics which would be associated with pBR322 and 

3 inserting the antibiotic resistance characteris€ics that 

4 would be associated with pCR1, that is in your handwriting; 

5 is that right? 
', 

6 A. I can read what it says there. Amp resistance dash 

7 tet, superscript S is crossed off and above that is written 
,, 

8 Col superscript imm and superscript s. That's what's 

9 written there. 

10 Q. And what's crossed out are the antibiotic resistance 

11 characteristics that would be indicative of successful 

• 12 

13 

cloning in pBR322, and what has been inserted are the 

corresponding characteristics for successful cloning in 

14 pCR1; is that~right? 

15 A. I remember pBR322. I have no recollection of pCR1. 

16 But I have no reason to doubt that. I just don't know at 

17 this time. 

18 THE COURT: Are you reading on page 2 or what? 

19 MR. LIPSEY: Yes. It's at the very top of the 

20 page 2. 

21 THE COURT: Okay. 

22 MR. LIPSEY: It says Amp R tet S, and it's been 

23 crossed out and colicin immunity of Kanamycin sensitivity 

• 24 
. ~ 

has been wr1tten there. 

25 Q. Would you,turn to Exhibit 3367, please. This is a 
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manuscript describing a successful pCR1 rat insulin cloning 

2 experiment that was found in your files; is that right? 

3 A. No, that can't be. As far as I know there was no 

4 successful pCR1 cloning experiments. 

5 Q. Well, let's break it into pieces. You acknowledge that 

6 this manuscript was found in your files as indicated by the 

7 HG numbers on: it? 

8 A. That would seem consistent with those numbers. 

9 Q. And in fact, at your deposition we established that it 

10 was contained in a manila folder labeled Hindiii on the 

11 outside; do you remember that? 

• 12 

13 

A. No, I don't. 

' Q. Do you have your deposition transcript from May 20, 

14 1993? 

15 A. Yes, I dol 

16 MR. NEUSTADT: May 20? 

17 MR. LIPSEY: May 20, '93. 

18 THE WITNESS: Oh, May. Yes, I do. I have that. 

19 THE COURT: Since these are different years, would 

20 you mind stating the year? 

21 MR. LIPSEY: Okay. I'll endeavor to do that. 

22 Q. This is the deposition transcript from May 20, 1993, 

23 starting on p~ge 657. And I will not burden the record by 

• 24 reading it in~ but starting there you will see we marked 
t 

25 for identification a manuscript with the Bates numbers 
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• 1 HG001951 through 75, which corresponds to what we have here 

2 as Defendant's Exhibit 3367. 

3 And then starting on page 10 of line 658 (s~c) I asked 

4 you the following question and you gave the following 

5 answer: "Question: And I'll simply ask Dr. Goodman since 

6 he is the witness here and we ought not ignore him too much 

7 to confirm that the file in which that document is 

8 contained is labeled Hindiii. 

9 "Answer: I so confirm." 

10 Did you give that answer to that question? 

11 A. You read it correctly, yes. 
I 

• 12 Q. And this manuscript does purport to describe an 
I 

13 experiment co~ducted in the plasmid pCR1; isn't that right? 

~ 
14 A. I don't kpow. It was one of these many, mahy drafts 

15 that were supposedly in my files. 

16 Q. Would you take a look at page 1954 of Exhibit 3367. 

17 The first complete paragraph there says, "We used the 

18 bacterial plasmid pCR1." Does that refresh your 

19 recollection that this manuscript, in fact, describes a 

20 pCR1 experime~t? 

21 A. It says, ~e used the plasmid pCR1. There was no 

' 22 manuscript sui_)mitted to a journal with pCRl. This is one 
~ 

23 of many draft~ of experiments involving the insulin eDNA 

• 24 cloning. 

25 Q. You acknowledged that there was no successful rat 
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1 insulin cloning experiment using pCRl; is that correct? 

2 A. To the best of my knowledge, that is correct. 

3 Q. And at the time that attempts were made to repeat the 

4 

5 

6 

I 
pBR322 experiments in pCRl, the only data describing rat 

\ 

r insulin eDNA ~equences was from the pBR322 experiment; is 
f 

that right? 

7 A. Well, there was data obtained prior to the cloning 

8 experiments for preparation of islets and adding linkers in 

9 eDNA. The only sequence I'm aware of was from pBR322. 

10 Q. And isn't it true that you don't remember sitting here 

11 today whether the data upon which this pCRl manuscript, 

12 

13 

Exhibit 3367, ,. was based was the pBR322 experiment or not? 
', 

I 
A. I would have to read through this draft and know 

., 
t 

14 whether it's intact as one piece. I mean, lots of 

15 manuscripts, drafts of potential manuscripts, were being 

16 written, data was coming in and being added to, and various 

17 authors were working on this. So as I said before, I'm not 

18 aware of many successful cloning experiments for pCRl. 

19 Q. Referring to Exhibit 3367 at the page with the Bates 

20 No. 1954, three lines from the bottom, it is said there 

21 that a plasmi~ pAUl was isolated using pCRl, right? 

22 A. No. It s~ys, Recombinant plasmid (pAUl) obtained by 
.! 

23 transformation, et cetera. 
I 

24 Q. And to state that that plasmid had 410 nucleotides in 

25 it, you would need sequence information; isn't that right? 
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• 1 A. That would seem reasonable, yes. 

2 Q. And on the next page, 1955, five lines from the bottom 

3 of the first incomplete paragraph, it is said tliat plasmids 

4 pAU2 and pAU3 were also obtained in this experiment, 

5 correct? 

6 A. Which experiment? I can read that paragraph, it says 

7 two recombinant plasmids, et cetera. 

8 Q. And to know that you were only going to get two 

9 recombinant plasmids as opposed to one or three, you would 

10 have had to have known what the result of the experiment 

11 was; isn't that right? 

• 12 A. Well, it might not have mentioned other ones, but it 

13 says these two. 

14 Q. The text goes on on page 1955 to say that yet a fourth 

15 plasmid, pAU4, was obtained in this experiment, right? 

16 A. It doesn't say anything about a fourth. I see -- you 

17 highlighted here, And 1, pAU4. 

18 Q. On the next page of the exhibit, page 1956, four lines 

19 down in the first paragraph, the statement is made that the 

20 DNA sequence is a continuous stretch of 353 nucleotides. 

21 Do you see that? 

22 A. Reconstructed sequence is a continuous stretch of 353 

23 nucleotides is part of that sentence. 

• 24 Q. You would have needed DNA sequence information to make 

25 that statement, wouldn't you? 
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• 1 A. That woul~ seem reasonable, yes. 

2 Q. Further down in that paragraph, the statement is made 

3 that the DNA determines 13 out of 23 amino acids of the 

4 prepeptide. And you would have needed DNA sequence 

5 information to make that statement too, wouldn't you? 

6 A. I see where you have read. 

7 Q. I beg your pardon? 

8 A. I see where you read, yes. 

' 
9 Q. And you would have needed DNA sequence information in 

10 order to make that statement when writing this article, 

11 isn't that right -- excuse me, this draft, as you call it? 

• 12 

13 

A. Yes, that would be correct. 

Q. Further down from that paragraph you say that the DNA 

14 indicates the presence of the Arg-Arg and Lys-Arg linkages. 

15 You would have needed DNA sequence information to make that 

16 statement, wouldn't you? 

17 A. You're reading out of context, but yes, it says, By the 

18 sequence Arg-Arg. And I can't read the rest -- a chain by 
I 

19 Lys-Arg sequence, yes. 

20 Q. In the next paragraph you identify the amino acid 

21 leucine as appearing at positions minus 9, minus 11 and 

22 minus 12, but something else being at minus 13. You would 

23 have needed DNA sequence information to say that, wouldn't 

• 24 

25 

you? 

A. It says -~ he said something else; it says, But we find 
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• 1 alanine at minus 13. 

2 Q. But you would have needed sequence information to say 

3 that, wouldn't you? 

4 A. That would seem reasonable, yes. 

5 Q. And you would have also needed sequence information for 

6 the statement made in the next sentence about the residues 

7 at minus 10, minus 8 and minus 1; isn't that right? 

8 A. Yes. 

9 Q. On page 1957, second line, you make reference to the 

i 
10 presequence being at an alanine-phenylalanine bond. You 

11 would have needed sequence information to make that 
' 

12 • 13 

statement, wouldn't you? 

A. This came from amino acid sequencing, but it refers to 

14 a figure, I think it would. 

15 Q. I'm sorry? 

16 A. If it was from our data, that would be sequence 

17 information, nucleotide sequence information. 

18 Q. In the neft paragraph you indicate that the sequence of 

I 
19 pAU4 has three specifically identified differences from the 

20 sequence of the other clones. And you would have needed 

21 sequence information to say that, wouldn't you? 

22 A. I don't see that. Can you tell me where you're 

23 reading, please? 

• 24 

25 

Q. Six lines up from the bottom of the page, there are 

three base changes in the amino acid coding portion of the 
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gene of the p=oinsulin 2 clone. All of these involve 

2 interconversion of C and T residues in the third position. 

3 Do you see that? 

4 A. And it continues a little bit, but you read correctly 

5 up to that point, yes. 

6 Q. You would have needed DNA sequence information for the 

7 full length of pAU4, as well as for the corresponding part 

8 of the rat proinsulin 1 DNA in order to make that 

9 statement; isn't that right? 

10 A. I don't know that those changes came from what you call 

11 pAU4, but you would need sequence information to know that. 

• 12 

13 

Q. And your statement about the termination codon in 

proinsulin 2 on the very last line being UAG, you would 

14 have needed sequence information to say that, wouldn't you? 

15 A. Yes, that~s correct. 

16 Q. And on the top line of page 1958 the termination codon 

17 for proinsulin 1 could not have been identified without 

18 sequence information; is that right? 

I 

19 A. That's correct. 

20 Q. And in the next paragraph, all of those codon 

21 preferences, all of those DNA sequences that were used in 

22 the rat sequence for particular amino acids, could not have 

23 been identified without DNA sequence information; is that 

• 24 correct? 

I 

25 A. I don't know where these are coming from, but in 
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2 specific codons. 

3 Q. And in this manuscript you state that for giutamic acid 

4 GAG is used in 8 out of 11 occurrences, restating the same 

5 typographical! error we saw in your insulin experiment 
! 

6 notes; isn't that right? 

7 MR. LAVALLEYE: Objection, assumes a fact not in 

8 evidence. 

9 THE COURT: Yes, sustained. 

10 Q. Do you recall that we, looking in your insulin 

11 experiment folder, identified an arithmetic error leading 

• 12 

13 

to the conclusion that glutamic -- that a particular GAG 

codon was used 8 out of 11 times with glutamic acid; do you 

14 remember that? 

15 A. I remembe~ the arithmetic error. I don't know that we 

i 
16 concluded where that came from, but I remember the 

17 arithmetic error. 

18 Q. And the same statement that that codon is used 8 out of 

19 11 times appears in this PCR 1 manuscript; is that right? 

20 A. I don't remember whether it was GAG or GAA in the 

21 further one, but it says GAG before. Then it says GAG is 

22 used in the other 11 occurrences. 

23 Q. Does our review of this manuscript satisfy you that you 

• 24 

25 

must have had substantial DNA sequence information before 

you at the time you were drafting this pCR1 manuscript, 
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• 1 Exhibit 3367? 

2 A. I don't know. None of these pages are labeled. I 

' 3 would have had sequence information to have these 

4 particular pages as part of a series of drafts, yes. 
\ 

5 Q. I'm not sure I understood your answer to my question. 

6 I will reask it. Are you satisfied that in order to 

7 prepare this draft manuscript, you had to have substantial 

8 DNA sequence information about rat insulin eDNA? 

9 A. For this draft, for the pages we've looked at, and you 

10 have asked me about there would have to have been sequence 

11 information to make those statements. 
' 

• 12 

13 

1,' 

Q. Would you;turn, please, to the page in Exhibit 3367 

with Bates No~ 1968. 

14 A. I'm sorry~ Which Bates number? I'm sorry. 

15 Q. 1968. 

16 A. I have that page. 

17 Q. This purports to be a figure legend for DNA sequence 

18 information for rat insulin DNA; is that correct? 

19 A. Which figure legend are you referring to? 
·i 

20 Q. Figure 6B~ 

21 A. Says, Nucleotide sequence of the rat preproinsulin gene 

22 cloned in bacterial plasmids. 

23 Q. And according to the text here it says, "In this figure 

• 24 

25 

there's DNA sequence information given for clones pAUl, -2, 

-3 and -4." Right? 
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• 1 A. It says, "The DNA sequence of the portions of the rat 

2 insulin gene 1 cloned in plasmids pAU-l, -2, -3 is shown in 

3 bold type." 

4 Q. And there: is associated with this manuscript in your 

5 Hindiii file a page with the Bates No. 1971 which purports 

6 to give sequence information for pAUl through 4; is that 

7 right? 

8 A. Bates No. 1971 is a sequence figure, it looks like, 

9 similar to -- it is a sequence figure of clones pAUl, 2, 3 

10 and 4 that's similar, if not identical, to that in the pMB9 

11 manuscript actually submitted to Science. 

12 • 13 

Q. But this figure on 1971 has the remnant of the Hindiii 

linker shown in Roman type at the beginning and the ends of 

14 
. ;: 

the DNA p1eces, right? 

15 A. I can't see any Roman type. Oh, I'm sorry. As opposed 

16 to italics? 

17 Q. Yes. 

18 A. I don't know if it's the remnants, but it appears to 

19 have sequences that would be part of a linker. 

20 Q. And the figure legend in this pCRl manuscript on page 
; 

21 1968 so states that when applicable the sequence of the 

22 Hindiii linker is shown in Roman type; do you see that on 

23 page 1968? 

• 24 

25 

A. I see what you read. 

Q. Now, in fact, the Science article did not show Hindiii 



GOODMAN-CROSS 
1179 

• 1 linkers for t~1e DNA sequences, did it? 

2 A. I think that is correct. I'd have to look, but I think 

3 that is correct. 

4 Q. Now, page 1970 of the pCR1 manuscript, Exhibit 3367, 

5 purports to describe -- to be a figure legend for the rat 

6 preproinsulin messenger RNA, right? 

7 A. You keep categorizing this as the pCR1 manuscript. 

8 It's a draft and it had the words "pCR1" earlier. I don't 

9 know if these;pages belong together, but on that particular 

' 10 page it says,[Nucleotide sequence of rat preproinsulin 1 
t 

11 messenger RNA~ that's correct. 
r 

• 12 

13 

Q. And in this Hindiii folder there was a sheet bearing 

Bates numbers ending 1972 which is a nucleotide sequence of 

14 rat preproinsulin 1 messenger RNA; is that correct? 

15 A. I don't know if it was in the folder, but there is a 

16 figure on that, on the Bates number, that has a sequence in 

17 the the DNA sequence and amino acid sequence, yes. 

18 Q. It was in,the folder when we took your deposition, 
i 

19 wasn't it, Dr:. Goodman? 
··,, 

20 A. I don't recall. I have no reason to doubt it was. I 

21 just don't recall. 

22 Q. Isn't it true that you have no present recollection of 

23 how this data came to be associated with this pCR1 

• 24 

25 

manuscript? 

A. I have no present recollection of how this draft came 
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• 1 together at this time, no. 
' 

2 Q. By the same token, you have no recollection of sitting 

-
3 down after the pMB9 experiments had been done and writing a 

4 pCR1 manuscript as an intellectual exercise; is that 

5 correct? 

6 A. I have no such recollection. 

7 Q. I ask you again, isn't it true that you don't know 

8 whether this pCR1 manuscript is based on the pBR322 data or 

9 not? 

10 A. Not from kpecific knowledge. 

11 Q. Now, the data in the pCR1 manuscript, specifically on 

12 • 13 

page 1971, read in conjunction with the figure legend which 

is on 1968, purports to state that the end of pAU3 was 

14 determined to have exactly 20 Ts in it. You could not 

15 possibly have known that in advance of doing the 

16 experiment, could you? 

17 A. I don't know what those two things in conjunction 

18 purport to be. 

19 Q. Would you,turn to Exhibit 3381, please. 

20 THE COURT: This will be going on for quite a 

21 while, will it? 

22 MR. LIPSEY: Yes, I expect, Your Honor. I have 

23 got the rest of this. 

• 24 

25 

THE COURT: Well, in view of our 6:00 closing, I 

think we'll take a ten-minute recess. 
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MR. LIPSEY: Thank you, Your Honor. 1 

2 

3 

(The Court recessed from 4:31p.m. to 4:45p.m.) 

THE COURT: You may proceed. 

4 BY MR. LIPSEY: 

5 Q. Dr. Goodman, do you have Defendant's Exhibit 3381 

6 before you, please? 

7 A. I do, Mr. Lipsey. 

8 Q. That is a handwritten sheet in your handwriting; is 

9 that correct? 

10 A. That is correct. 

11 

12 

13 

14 

15 

Q. And it is a list of insulin DNAs, according to the 

heading; is that right? 

A. That's what the heading says, yes. 

Q. And you have associated in this list the piasmid 

numbers pAUl, 2 and 3 with the pBR322 clone numbers 1/13, 

16 3/9 and 3/10 respectively; is that correct? 

17 A. I don't know when this document was written or in what 

18 context. I can read what it says, but I don't see what you 

19 said. 

20 Q. You'll agree with me that the plasmid names pAUl, 2 and 

21 3 we just saw in the pCRl manuscript, right? 

22 A. There was a draft of something we looked at as part of 

23 

24 

25 

a folder that had those four names in it, yes. 

Q. And we started the questioning off by seeing in 

Dr. Ullrich's notebook the pBR322 clone numbers 1/13, 3/9 
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• 1 and 3/10; do you remember that? 

2 A. I don't remember if they were pBR322 clones, but I do 

3 think those were the correct numbers we read ou? of his 

4 notebook. 
'< 
'\ 

5 Q. And each of those clone numbers is associated with the 
! 
~ 

6 number 322 in;these notes of yours, right? 

7 A. Each of t~ose designations, 1/13/322 and 3/9/322 and 

8 3/ can't r~ad it, but it looks like 10/322 are listed 

9 here, yes. 

10 Q. And the 322 component of that listing is a reference to 

11 pBR322; is that correct? 

12 A. I don't know that for sure, but there is no reason --

• 13 
,. 

it's not wrib,pen that way, but it says 322. 
,. 

14 Q. But you w6uld interpret it as referring to~BR322; 
' 

15 isn't that ri~ht? 
? 
i 

16 A. I don't ipterpret it one way or the other. That's very 

17 possible. 

18 Q. You would agree with me, Dr. Goodman, that a 

19 recombinant DNA plasmid at the time these experiments were 

20 being conducted was made by inserting a piece of foreign 

21 DNA into a cloning vector or plasmid; is that right? 

I 

22 A. That's a reasonable characterization, yes. 

23 Q. And to characterize the resulting recombinant plasmid, 

• 24 

25 

one should characterize not only the inserted piece of 

foreign DNA, but also the cloning vector or plasmid into 
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• 1 which it's inserted; isn't that right? 

2 A. I don't know exactly what you mean. Only one knows 
-

3 something about the vector from other means, and many times 

4 one just characterized the insert in that. 

5 Q. Do you have your deposition from March 19, 1991 before 

6 you? 

7 A. I do. Now I do. 

8 Q. And specifically page 183, did you give the following 

9 answer to the following question, starting at line 13: 

10 "Question: And to characterize the resulting 

11 recombinant plasmid one should characterize not only the 

12 inserted piece of foreign DNA, but also the cloning vector 

13 into which it:is inserted; is that correct? 

14 "Answer: To be complete, yes." 

15 Did you give that answer to that question? 

16 A. You read that deposition correctly. 

17 Q. And what we have here is Defendant's Exhibit 3381, is a 

18 definition of what plasmids pAUl through 4 are by reference 

19 to the inserts, which are pBR322 clone numbers and the 

20 parental plasmid pBR322; isn't that right? 

21 A. I don't know. That's your inference. I don't see 

22 that. 

23 Q. Would you turn to Exhibit 3377, please. Do you 

• 24 

25 

recognize the first two pages of that exhibit with the 

Bates number 2008 and 2009 as drafts of the data sheets 
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1 that we saw in the pCR1 manuscript? 

2 A. Is there a question? 

3 Q. Do you recognize those as drafts of the dat~ sheets 

4 that we saw in the file of the pCR1 manuscript? 

5 A. Do you mean do I recognize? 

6 Q. Yes. 

7 A. Not specifically. 

8 Q. Well, is that what they appear to be to you? 

9 A. I don't know which draft that came from. There is 

10 scribbling on it that's not in my handwriting, so I don't 

11 know which draft that might have appeared from. 

12 Q. In reference to the two pages I've referred you to, the 

13 notation figure 6 and figure 7 at the bottom of those two 

14 pages, that's in your handwriting, right? 

15 A. It could be. I'm not positive. 

16 Q. And the DNA sequence we have on page 2008, the original 

17 typed version didn't have any sequence for pAU4, and that's 

18 written in by hand; isn't that right? 

19 A. Some sequence is written in by hand there. 

20 Q. And when we see the corresponding figure in the pCR1 

21 manuscript, Exhibit 3367 at 1971, that data which had been 

22 in handwriting on the first page of 3377 has now been 

23 typed; isn't that right? 

24 

25 

; 

' A. I'm sorry, I can't --

MR. LAVALLEYE: Objection. It assumes a fact not 
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1 in evidence. 

2 A. I'm sorry. You have to see to get to the right place. 

3 THE COURT: I'll sustain the objection: 

4 Q. Do you see that on page 1971 of the pCR1 manuscript, 

5 the data for pAU4 is typed? 

6 A. Where is the -- I don't remember a pCR1 manuscript. It 

7 was a draft at some point. 

8 Q. Exhibit 3367. 

9 A. 3367. Which page? 

10 Q. 1971. 

A. I have that page, yes. 11 

12 

13 

Q. And the sequence data for the plasmid pAU4 is actually 

typed in on that sheet, right? 

14 A. There is a sequence typed in for pAU4, yes. 

15 Q. Whereas, the sequence for pAU4 on the first page of 

16 Exhibit 3377 is in handwriting, right? 

17 A. That is correct. 

18 Q. Are you satisfied that the first page of Exhibit 3377 

19 is an earlier draft of the data sheet of the type we have 

20 as page 1971 of Exhibit 3367? 

21 A. I don't see any correspondence between the two except 

22 there is sequence data, and they have some of the same 

23 designations as the clone name. And much of this, the 

24 written-in part, is not my handwriting . 

25 Q. Both data sheets have the Hindiii linker in Roman type 
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2 right? 

3 A. Of both the DNA inserts? 

4 Q. Of those that you can see. 

5 A. That's correct. 

6 Q. Now, turning to the second page of Exhibit 3357, do you 

7 recognize that as an early draft of the mRNA sequence of 

8 rat preproinsulin? 

9 A. I don't know what timing this is. There is a similar 

10 figure to the sequence figure we've seen in various drafts. 

11 Q. Do you remember in your deposition we took some time 

• 12 

13 

comparing this draft on page 2009 to what appears to be the 
I 

retyped version of it on page 20012 (sic)? Why don't you 

14 take a look at that and see if you remember gofng through 

15 that. 

16 A. In the deposition? 

17 Q. No, take a look at these two sheets in the document. 

18 A. 2009? 

19 Q. Compare 2009 with 20012. 

20 A. They're the same general format, but of course, they're 

21 different. 

22 THE COURT: What exhibit are you talking about, 

23 please? 

• 24 MR. LIPSEY: I am in Exhibit 3357. And we are 

25 I'm sorry. I misread it, Your Honor. It is 3377. I 
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2 THE COURT: Okay. That's what I thought. 

3 Q. Now, looking at the data on 2009, the changes in there 

4 are in your handwriting; is that right? 

5 A. I'm not sure. Some of them certainly are. 

6 Q. Okay. For example, you've written on 2009 to change 

7 all the Ts to Us; do you see that? 

8 A. Yes, that is my handwriting, change all Ts to Us. 

9 Q. When we get to page 212, all the Ts have been changed 

10 to Us, right? 

11 A. I don't know. I'd have to look through, but just at a 

• 12 glance they appear to be Us rather than Ts in the sequence. 

13 Q. And 2009 you've written some amino acid names in above 

14 certain places in the nucleotide sequence, right? 

15 A. That's the handwriting. I'm not sure that is mine. 

16 But there are some amino acid names written in in boxes. 

17 Q. And those amino acid names are typed in on the version 

18 we have as 2012, right? 

19 A. I don't know that. We'd have to compare each of those 
; 

20 back and forth. 

21 Q. We'll establish that with another witness. 

22 Do you agree, Dr. Goodman, that two typographical 

23 errors were introduced into this messenger RNA sequence in 

• 24 the course of typing the version which we have here as 

25 2012? 
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1 A. I don't know that. 

2 Q. Would you look back at 2009, and at the position minus 

3 3 in the presequence, that's 3 before the positton number 1 
I' 

'· 
4 on the top lipe, you've got GCC written for alanine. Do 

5 you see that? 

6 A. I see that. 

7 Q. Yet, when it's retyped on 2012, it's been retyped as 

8 GCU; do you see that? 

9 MR. LAVALLEYE: I object. It assumes a fact not 

10 in evidence. 

11 

12 

13 

14 

15 

THE COURT: Well, he's asking him if the thing 

right in fronh of his eyes doesn't say so and so. I 
' 
) 

believe that's what he's asking. 

MR. LIPSEY: That's the intent, Your Konor. 

THE COURT: Now, wait until I catch up with you. 

16 You're talking about position minus 3. I don't know what 

17 that is. 

18 MR. LIPSEY: I'll establish it with the witness. 

19 Q. Looking at page 2012, Dr. Goodman, if we look at it --

20 A. 2012? 

21 

22 

THE COURT: I thought you were on 2009. 
) 

MR. LIPSEY: Well, I'm comparing the two. We can 

23 do it with either one. 

24 THE COURT: Well, since we started out with 2009, 

25 which is what I have it open to, why don't we take that 
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2 MR. LIPSEY: That's an excellent suggestion. 

3 Q. On 2009, Dr. Goodman. 

4 A. I have that page. 

5 Q. In the very top line do you see there's a number 1 

6 written right'above the phenylalanine amino acid? 

7 A. Of course I do. 

l 

8 Q. And that represents the first amino acid of rat 

9 proinsulin, right? 

10 A. That is correct. 

11 Q. And the amino acids to the left of that are in the 

• 12 

13 

so-called presequence of rat preproinsulin; is that right? 

A. That's correct. 

14 Q. And by convention, you number those with negative 

15 numbers start~ng immediately to the left of position 1 with 

16 minus 1; is that right? 
I 

17 A. My conven~ion is to use zero as a neglected number. I 

18 tend to use the zero, but I think other people normally 

19 label that minus 1 final 1. 

20 Q. So using convention, if we go to the third amino acid 

21 to the left of number 1, there's ala written in the top 

22 line there, right? 

23 A. That is correct. 

' • 24 

25 

Q. And the sequence given there is GCC; is that right? 

A. The sequence for the triplet below it is written GCC. 
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1 Q. Yet in the sheet on page 2012 --

2 A. 2012? 

3 Q. Yes. 

4 A. Where is that? 

5 Q. That's in the same document, three pages further in. 

6 A. Toward the rear of the document? 

7 Q. Yes. 

8 A. 12, okay. I have that. 

9 Q. If we loo~ at that same alanine at position minus 3, 3 

10 to the left of the number 1 on the top line, we see it's 

11 been typed there as GCU instead of GCC, right? 

12 A. It's typed there as GCU. 

13 Q. Now, if we go back to page 2009, in the second line of 

14 the data right before the position labeled 30 tnere is a 

15 lysine codon indicated there. Do you see that, 

16 Dr. Goodman? 

17 A. At position 29? 
' ' 18 Q. Yes. It doesn't have a 29 on it, but it's the one 

19 right before 30, and it's got "met" written right over the 

20 top, right? 

21 A. Correct. 

22 Q. And the sequence given there is AAG, right? 

23 A. Yes. That's correct. 

24 Q. Yet when that same sequence is typed on page 2012, it's 

25 typed as AAC. Do you see that? 
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1 A. Yes, I do. 

2 Q. Now, that is a clear typographical error, isn't it, 

3 because AAC dbes not even encode lysine? 

4 A. I don't know if it's a typographical -- I don't 

5 remember all the sequences for lysine, but we looked at the 

6 code, and if AAC does not encode lysine, then it shouldn't 

7 be a lysine. 

8 Q. So assuming that AAC doesn't encode lysine, you would 

9 agree that's a typographical error, correct? 

10 A. Depending which one is correct, one of the two might be 

11 a typographical error, yes. 

12 

13 

Q. Looking back at the pCR1 manuscript, Exhibit 3367. 

A. I have that draft. 

i 
14 Q. Page 1972~ 

15 A. I have the page. 

16 Q. Both of those changes, the GCU at the alanine position 

17 minus 3 and the AAC for lysine at position 29, are embodied 

18 in that data; is that correct? 

19 A. Both of those positions exist here, yes. 

20 Q. Are you shtisfied that the retyping or the typing of 

21 the data whic~ we have on page 212 of Exhibit 3377 must 

22 have occurred,before your preparation of the pCR1 draft? 

23 A. None of these pages have dates or times or anything, 

24 and there were multiple drafts of various manuscripts, and 

25 I don't know which came from which or anything. 
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• 1 Q. Well, you,would agree that assuming those two are 

2 typographical
1
errors, that they're wrong based on the 

3 actual DNA sequence, that if those errors were made in the 

4 course of retyping the data sheet from the drafts, that 

5 those errors must have occurred before the pCR1 manuscript 

6 was assembled in which those errors are reflected; do you 

7 agree with that? 

8 A. I don't know that I understand the question. As I 

9 said, I don't know where the data you're showing me, these 

10 various places, comes from, at what time it was written and 

11 which one proceeded which one, and where errors might have 

• 12 

13 

come in at all. 

Q. Do you agree that Exhibit 3377 was among the materials 

14 found in your file in view of the HG numbers on· it, 

15 Dr. Goodman? 

16 A. That would be a reasonable assumption, yes. 

17 Q. I beg your pardon? 

18 A. That would be a reasonable assumption if it has those 

19 numbers, yes. 

20 MR. LIPSEY: Offer Exhibit 3377. 

21 MR. LAVALLEYE: No, objection, Your Honor. 
i 

22 THE COURT: It will be received. 

23 (Defendant's Exhibit(s) 3377 received in evidence.) 

• 24 

25 

Q. Would you turn to Exhibit 3370, please. Your counsel 

has the original of this document here in the courtroom. 
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• 1 It has the Bates Nos. HG01807 through 29. I will hand it 

2 to you to assist you in answering my questions. You agree 

3 that that appears to be, without reading it word for word, 

4 a draft prepared by editing the pCR1 draft which we have as 

5 Exhibit 3367? 

6 A. I can't attest to that. I know a typed version of one 

7 of these drafts or one of these manuscripts that has 

8 writing on it, some of which is copied, some of which is in 

9 pencil, so I don't know -- plus it has additional 

10 information. :I can't tell when or where this came from in 

11 the order of writing various drafts. 

• 12 

13 

Q. Would you turn to page 1811, please. The typed text 

there is the same as we saw in the pCR1 manuscript, and it 

14 says, "We used the bacterial plasmid pCR1." oo·you see 

15 that? 

16 A. I see theisame fragment of a sentence that we had read 

17 earlier from some draft that says, "We used a bacterial 

• 18 plasmid pCR1," that's correct . . , 

19 Q. And this version has been edited to suggest that 

20 something else was used, right? 

21 A. I don't know. What are you asking me? 

22 Q. I mean, pCR1 has been stricken and something else is 

23 written above.it. Can you read it on the original? 

• 24 

25 

A. It certainly looks like pMB9. 

Q. And if one looks on the remainder of the page, one sees 
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that the references to Hindiii have been changed to EcoRI, 

2 right? 

3 

4 

A. It seems to be correct, yes. 

THE COURT: I'm not quite sure where you're 

5 reading there. 

6 MR. LIPSEY: It's very hard to see on anything but 

7 the original. I'm on page 1811 in the second complete 

8 paragraph. 

9 THE COURT: Well, the first complete paragraph 

10 starts out, "We used the bacterial plasmid pCR1." Is that 

11 what you're referring to? 

12 

13 

MR. LIPSEY: A moment ago. The witness has 

testified that on the original that has been crossed off 

14 and pMB9 has been written above. And I am now-.:...--

15 THE COURT: By the original, are you referring to 

16 DX93 --or 3367, or what? 

17 MR. LIPSEY: No. I'm referring to the original of 

18 the document ~hich is 3370; in other words, which the 

19 witness has before him, and I'm endeavoring to establish 

20 that it is a 

21 THE COURT: When you're talking about something, 

22 give it the exhibit number rather than saying "the 

23 original." 

24 

25 

MR. LIPSEY: I was attempting to differentiate the 

particular piece of paper the witness has, which is the 
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• 1 original document from the file, as opposed to we're all 

2 working with copies. So I will use the exhibit numbers to 

3 avoid the proplem. 

4 Q. Dr. Goodman, you agree with me that in this text, the 

5 references to'use of Hindiii linkers appear to have been 

6 changed to reference the use of EcoRI linkers; is that 

7 right? 

8 A. That appears to be the case, yes. 

9 Q. And in fact, when one gets to the figure legend on page 

10 1822, the figure legend has been changed to change 

11 reference the Hindiii to EcoRI, right? 

12 • 13 

A. In the figure, what's designated figure 6B, there is 

one place where Hindiii is crossed off and EcoRI. But 

14 there are other changes as well. 

15 Q. And when one gets to the sheet of data on page 1825, 

16 there have been changes made on the linkers on the end, but 

17 there is no substantive change to the data; is that 

18 correct? 

19 A. There are a number of question marks what he did or 

20 what they have. There's a question mark about the number 

21 of Ts in one place. The number is questioned in other 
i 

22 places. The ends of the molecules have been changed or at 
I 

23 least crossed out, sometimes not changed. 

• 24 

25 

Q. But the o~ly thing that's been changed here is the 

designation that the linker on the end of the inserted DNA; 
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• 1 is that right'? 

2 A. No, there' are all these other changes that I mentioned 

3 on this page. 

4 Q. Can you identify for me a change in the DNA sequence 

5 given for the eDNA inserts purportedly described on this 

6 page? 

7 A. Well, the next to last line, the number of poly-T is 

8 questioned as to number there. 

9 Q. There 1 s a.: circle around the 100; is that what you 1 re 

10 referring to?: 

11 A. Yes. 

• 12 

13 

Q. But it's not been changed, has it? 

A. There is a line marked saying, Question number. 

14 Q. Now, the experiment that was ultimately done as 

15 reported in the Science article did not involve use of just 

16 the EcoRI lin~er, did it? 

17 A. I'm not sure, but I believe it used the Hindiii linker, 

18 but I would have to reread the article to make sure. 

19 Q. So this manuscript describes an experiment that was not 

20 actually done; is that right? 

21 THE COURT: Which manuscript? 

22 MR. LIPSEY: I beg your pardon? 

23 THE COURT: Which manuscript? 
I 

• 24 

25 

MR. LIPSEY: Exhibit 3370. I apologize, Your 

Honor. 
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Q. The manuscript we've just been looking at, Defendant's 

Exhibit 3370, describes an experiment which was not 

actually done; is that right? ~ 

4 A. Well, this draft is one of the many drafts, I don't 

5 know what you mean by it was not done. 

6 Q. It did not result in the successful isolation of the 

7 four pieces of DNA described in the data sheet, correct? 

8 A. I don't know that that data sheet comes as part of this 

9 manuscript. I mean, none of the pages are numbered or 

10 labeled. If you're asking me, to the best of my knowledge, 

11 was a pCR1 experiment successful, the answer is no. 

12 

13 

14 

Q. My question is a little bit different. The experiment 

described in Exhibit 3370 was not conducted successfully 

either; isn't that right? 

15 A. What experiment are you referring to in that draft? 

16 Q. Where all of the Hindiii linkers were changed to equal 

17 RI, and the DNA was thrown in the EcoRI section. 

18 A. I don't have any specific recollection on that. 

19 Q. Now, in the copy of the original version of Exhibit 

20 3370, which you have in your hand from your counsel and 

21 found it in your files, that data sheet, page 1825, is 

22 clipped together with a manuscript, isn't it? 

23 

24 

25 

A. There is a paper clip around all these pages, yes. 

Q. Would you turn to Exhibit 3374, please. And I'll 

return the original of the other one to your counsel. 
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• 1 Remember in your deposition, Dr. Goodman, we found in 

2 your file a manila folder labeled Final minus 1, containing 

3 some draft manuscript pages and some notes? 

4 A. I don't remember that specifically, but if that's what 

5 we found in our deposition, then I assume that's correct. 

6 Q. Do you have your deposition of May 20, 1993 there? 

7 MR. LAVALLEYE: What was the date? 

8 MR. LIPSEY: May 20, 1993. 

9 MR. LA VALLEYE : 1 93? 

10 MR. LIPSEY: Yes. 

11 Q. At page 654 starting, with your permission, in 

• 12 

13 

mid-colloquy where we marked the exhibit, did you give the 
i 

following answer to the following question: "I would like 

14 now to mark for identification as Goodman Exhi1:J'it 223 a 

15 photocopy of the contents of a manila folder labeled Final 

16 minus 1, found in Dr. Goodman's files, the contents of 

17 which were previously produced under Bates Nos. HG00198 

18 through 1958." Whereupon, the exhibit was marked. 

19 "Question: Dr. Goodman, I will place the original 

20 folder before you and ask you to confirm that, in fact, the 

21 manila folder is labeled Final minus 1; is that right? 

22 "Answer: Or Final minus 1, yeah, it was a dash." 

23 Did you give that answer to that question? 

• 24 

25 

A. You read ~t correctly, Mr. Lipsey. 

Q. I would like to hand you the original document which 
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• 1 has been brought to the courtroom by counsel for the 

) 

2 Plaintiff, and ask you to confirm that that is, in fact, 
j 

3 the manila folder we were discussing at your deposition. 

4 A. I have no reason to doubt that. It says Final dash 1 

5 on the manila folder. 

6 Q. And in that folder was contained another revision of 

7 the text which we had as the pCR1 manuscript which we 

8 marked as Defendant's Exhibit 3367; is that right? 

9 A. I don't know -- I mean, we've looked through so many 
I 

10 different drafts. When I moved from San Francisco to 

11 Boston, we packed up everything from my lab, and everything 

12 else was put all together. If you can show me this is the 

• 13 same as the other one, then that may be correct. 

14 Q. Let's look at the page with the handwritten· 4. in the 

15 upper right-hand corner. The first complete paragraph is 

16 the same as it is in the pCR1 manuscript. "We used the 

17 bacterial plasmid pCR1." Do you see that there? 

18 A. I don't khow if the first complete paragraph is. We've 

19 read the first part of that sentence before the comma, and 

20 that is, "We used bacterial plasmid pCR1 comma." 

21 Q. And in each instance where pCR1 is referred to on this 

22 page, it has been crossed off and pMB9 has been 

23 substituted; is that correct? 

Q. Would you turn to the page number 5, which is two more • 24 A. As far as if I've seen them all, that is correct. 

25 
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1 pages into the exhibit, handwritten number 5 at the top. 

2 You see there the text has been amended by the indication 

- -
3 in the fifth line of an insert that is to be mape there on 

4 page 5; do you see that? 

5 A. I see insert and then a star and then "this." 

6 Q. And the preceding page in the file, which does not have 

7 a number on it, is a handwritten insert labeled Insert 

8 Page 5, right? 

9 A. That is correct. 

10 Q. And without burdening the record by reading it in 

11 there, do you agree that the information to be inserted 

12 there causes this manuscript to correctly describe the 

13 experiment ultimately reported in Science as having been 

14 done in pMB9?; 

15 A. I can't attest to that without reading the whole thing 

16 and knowing tbat. It says what it says. 

17 Q. The insert indicates that for some of the DNA pieces 

18 you did not succeed using the Hindiii cite of pMB9, and so 

19 the Hindiii linkers were converted to EcoRI linkers and 

20 they were cloned in the EcoRI site, right? 
i 

21 A. I don't know if that's right. 

i 
22 Q. Take a moment and read it and confirm that that's 

23 right. 

24 

25 

A. It indicares a conversion of notes by filling in of the 

Hindiii linkers to EcoRI linkers. 
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1 Q. And that's the way the experiment in pMB9 is described 

2 in the Science article. We looked at that at the very 

3 beginning of our questioning here. Do you remember that? 

4 

5 

6 

7 

8 

9 

A. 

Q. 

I believe that to be correct, yes. 

Can you find in this version of the manuscript, 
l 
' 

Exhibit 3374,lthe page which represents the figure legend 
~ 

for figure 6B? r. 

t 
THE COURT: Well, why don't you give us a hint. 

MR. LIPSEY: It's the 22nd page of the document. 

10 When these were copied at the deposition, the originals did 

11 not have Bates numbers on them. It is the 22nd page of the 

12 exhibit, and it has a heading at the top, Figure 6A . 

13 A. Is there any way I can find what you're showing him? I 

14 think I've fohnd that page. 
} 

15 MR. LIPSEY: 
• 

We're waiting for the Court. 
' 

16 
i-

THE COURT: I find a page that says figure 30K 
) 

i· 
17 following then is 6. Where is your page in reference to 

18 that? 

19 MR. LIPSEY: If I see what you have there, I 

20 believe it's further towards the front. There are a series 

21 of actual figures and then right in front of the figures 

22 are a series of figure legends. The last one is figure 7, 

23 and the one before that is figure 6, which are textual 

24 descriptions ~f the figures. 

l 
25 THE COURT: I see figure 6B. I see a figure 5, 
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• 1 and then it says figure 6A. 

2 MR. LIPSEY: That's the page, Your Honor. Right 
! 

3 below that isi figure 6B on the same page. 

4 THE COURT: Okay. 

5 Q. Now, Dr. Goodman, we've seen the figure legend for the 

6 pCR1 manuscript which had the statement that the Hindiii 

7 linker was shown in Roman type. Do you remember seeing 

8 that a few minutes ago? 

9 A. I remember we saw a page, but that was also labeled 

10 figure 6B. That's correct. 

' 11 Q. And in th~s version of the manuscript, this version 
~ 

being Exhibit]3374, that sentence has been stricken, 
' 

12 • 13 correct? 

14 A. Which sentence are you referring to? 

15 Q. The sentence referring to the figure showing the 

16 Hindiii linker. 

17 A. The sentence reading, "When applicable, the sequence of 

18 the Hindiii l~nker is shown in Roman type," seems to be 

19 crossed out. ! 

) 
20 Q. And if you move seven pages toward the back of the 

21 manuscript, we see the data sheet for the DNA described in 

22 figure 6; and.that is the pCR1 data sheet with the Hindiii 

23 linkers crossed off, right? 

• 24 

25 

A. I don't know if that's the same data sheet as we're 

referring to, but the Hindiii linkers in this case are 
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• 1 crossed off. 

2 Q. And if one moves one page further in this manuscript, 

3 this being Exhibit 3374, one sees the data she~t for the 
1. 

4 mRNA sequence, and that data sheet contains the same two 

5 errors for lysine at position 29 and alanine at position 

6 minus 3 that we saw in the earlier draft; is that correct? 

7 A. I don't know if they're errors or not. I can only say 

8 that lysine has AAC written under it, and Alanine has GCU 

9 written under it. And there are other changes on the page 

10 as well. 

11 THE COURT: Is that the page that has 6 up at the 

• 12 

13 

top? 

MR. LIPSEY: I believe it has -- it's the page 

14 after that, Your Honor. It has Fig. 7 okay written up at 

15 the top. 

16 THE COURT: Okay. 

17 Q. And the data that we have here in the DNA sequence 

18 labeled 6 at the top, and the mRNA sequence labeled figure 

19 7 at the top, corresponds in substance to the sequence 

20 actually published in the Science article; is that correct? 

21 A. Without a:complete comparison, I can't say that. But 

22 the general form of the figures look to be similar. 

23 Q. Would you turn now to the second to last page of the 

• 24 

25 

exhibit, please. That is a sheet of handwritten notes in 

your handwriting, correct? 
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1 A. That's my handwriting. 

2 Q. And it is contained in the manila folder labeled Final 

3 minus 1 in which this manuscript was found in your files; 

4 is that correct? 

5 A. I don't know that that's true without looking for it, 

6 but if the report is in there, there are lots of different 

7 sheets in here, some yellow, some white. 

8 Q. Well, why don't you satisfy yourself that it was, in 

9 fact, in that folder. 

10 A. Approximately the same order --

11 THE COURT: Didn't we establish that at the 

12 

13 

beginning? 

MR. LIPSEY: We established that the manuscript in 

14 its entirety was in the folder. I am reluctant: .. to leave 

15 THE COURT: It's manuscript. There is no need to 

16 go over that ~gain and again and again. 

17 MR. LIPSEY: I'll pass it, Your Honor. I think 

18 it's fairly established by the record. 

19 Q. Did you find the sheet of notes there, Dr. Goodman? 

20 A. I found that the yellow sheet, that one you just 

21 referred to, seems to be a copy of that. 

22 Q. And on that sheet in your handwriting there is 

23 concurrent reference to pMB9 and to the pBR322 clone 

24 

25 

numbers 3/9 and 1/13; is that correct? 

A. I don't see that. Where are you referring to? 
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1 Q. Two-thirds of the way down the page on the left side, 

2 do you see reference pMB9? 

3 A. I see pMB9 written. 

4 Q. And then to the right of that reference to 322s, 3/9, 

5 1/13; do you see that? 

6 A. I see a slash. I see the number 2. I see a vertical 

7 line. I see something that looks like 322s, and then I see 

8 little letters 3/9, 3/13, and a bracket and something I 

9 can't read. 

10 Q. I put it to you, Dr. Goodman, that you had the pBR322 

11 DNA inserts 3/9 and 1/13, as well as the others, at the 

12 

13 

time of the PMB9 experiment; is that correct? 

MR. LAVALLEYE: Objection. It assumes facts not 

14 in evidence. 

15 THE COURT: He's asking him if that's true. I 

16 understand the question. 

17 A. I don't know. Not to my knowledge. 

18 Q. You did not observe the pBR322 clones being destroyed 

19 yourself, did you? 

20 A. No, I did not. 

21 Q. And you are unable to state whether or not John Shine 

22 had isolated DNA inserts from the pBR322 experiment in his 

23 possession for sequencing purposes; isn't that right? 

24 A. At some point he did that to get some pBR322 

25 experiments. I understand from him that they redid the 
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• 1 experiments in pMB9. 

2 Q. Would you take a look at Exhibit 3432, please. 

3 Exhibit 3432 represents handwritten notes by you relating 

4 to your interactions with, among others, Peter Seeburg, 

5 John Shine and Axel Ullrich; is that correct? 

6 MR. LAVALLEYE: I object in that this document is 

7 irrelevant to any of the issues before this Court. 

8 MR. LIPSEY: Your Honor, I will establish in just 

9 a moment that in this document Dr. Goodman admitted that he 

10 had been warned by Peter Seeburg that Peter Seeburg and 

11 John Shine had, in fact, done illegal experiments, putting 

• 12 rat growth hormone into pBR322. And I believe that that's 

13 relevant. 

14 MR. LAVALLEYE: This is not even related to this 

15 case, Your Honor. Peter Seeburg has nothing do with this 

16 case. 

17 MR. tiPSEY: John Shine has everything to do with 

18 this case, Your Honor. John Shine is the inventor who is 

19 not here. And I'm referring specifically to the page with 

20 the Bates No. 685. At the very bottom of the page the 

21 notes indicate, "When pushed P.S.," which I will establish 

22 is Peter Seeburg, "admitted that he and J.S.," which I will 

23 establish is John Shine --

I 

• 24 THE COURT: I'll overrule the objection. 

25 Q. Dr. Goodman, isn't it true that you were informed by 
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2 experiments by putting rat growth hormone into pBR322 prior 

3 to NIH approval? 

4 A. I don't specifically recollect that. 

5 Q. Would you turn to page 685 of Exhibit 3432, under the 

6 heading Backtrack, do you agree that references there to 

7 P.S. are references to Peter Seeburg? 

8 A. That must be correct, yes. 

9 Q. And references to J.S. are to John Shine? 

10 A. That would seem to be correct, yes. 

11 Q. And six lines up from the bottom of the page, your 

• 12 

13 

notes state, "When pushed, Peter Seeburg admitted that he 

and John Shine had done illegal experiments on putting rat 

14 growth hormone into pBR322 without my knowledge· and prior 

15 to NIH approval." Have I correctly interpreted your notes? 
i 

16 MR. J~VALLEYE: I object, Your Honor. This is all 

17 hearsay. 

18 THE COURT: Overruled. 

19 A. You've read that correctly except that the abbreviation 

20 P.S. you said Peter Seeburg, J.S. you said John Shine, and 

21 RGH, rat growth hormone. 

22 Q. But I have correctly captured the intent of what you've 

23 written here, right? 

• 24 

25 

A. I don't know if there was any intent attached to it. I 

mean, you rea~ it and you interpreted the various 
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2 correctly. 

3 Q. And on the next page with the Bates No. 686-; six lines 

4 from the bottom, your notes state, "John Shine, when 

5 confronted by~Howard M. Goodman at Asilomar just passed it 

6 off by saying that -- I assume that's supposed to be that? 

7 A. It looks like it. 

8 Q. "--Peter Seeburg 'is a very strong personality.'" 

9 Have I correctly read your notes? 

10 A. Again, you interpreted J.S. as John Shine, which seems 

11 correct, and the abbreviation H.M.G. which presumably is 

• 12 

13 

me. You said~"that" I think it reads "the" P.S. And it 
~ I 

looks like a quote, then I can't read the next word, but 

14 otherwise you:'read it correctly. 

15 MR. LAVALLEYE: Objection as to hearsay. 

16 MR. LIPSEY: Your Honor, these are admissions of 

17 parties opponent. Each of these people was an employee of 

18 the University at the time these statements were made. 

19 MR. LAVALLEYE: Clearly Seeburg is not a party, 

20 Your Honor. 

21 MR. LIPSEY: He was an employee of the University 

22 at the time of the conversations reflected here, reporting 

23 to the head of the laboratory, who then recorded them. And 

• 24 .at each and every stage the individual involved was an 

25 employee of the University, commenting about matters done 
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• 1 by him in the scope of his employment. 

2 MR. LAVALLEYE: I believe my --

3 THE COURT: I'll overrule the objection. 

4 Q. Would youfturn to Exhibit 3537, please. Do you 

5 recognize the;papers collected here as relating to an NIH 
I 

6 grant of yours? 

7 A. The first·two pages seem to relate to the cover page 

8 from an NIH grant of mine, yes. 

9 Q. And the NIH, while it was investigating the pBR322 

10 incident, granted only conditional approval for your work 

11 under your NIH grants pending a satisfactory response to 

12 its inquiry; isn't that right? 

• 13 A. I don't know if that was during the investigation of 

14 that particular thing, but I believe you are correct. 

15 There was a time when I got conditional approval for a 

16 grant. I think it was many grants, not just mine. But I 

17 can't really remember exactly. 

18 Q. Would you look at page 555, please. After the block 

19 quote at the top, the second sentence states, "These NUAs 

20 are being conditionally approved pending satisfactory 

21 response to NIH letter of December 1, 1977 to Dr. Cleaver." 
t 

22 Does that\refresh your recollection that, in fact, the 
1 

23 circumstance under which your grants were being only 

• investigation of the pBR322 incident? • 24 conditionally approved was associated with NIH's 

25 
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• 1 A. Well, if the December 1st letter referred to the NIH 

2 asking -- inquiring -- it implies that there was an inquiry 

3 from the NIH implied in this letter, and that's-'why this 

4 was -- until ·there were answers to that, that was 

5 conditionally approved. 

6 MR. LIPSEY: Your Honor, I'm a little afraid of 

7 getting too far ahead of myself on the exhibits. I think 

8 some of these may have been offered already, but out of an 

9 abundance of caution I would offer into evidence 

10 Exhibits 3370~ 3374, 3432 and 3537. 
i 

11 MR. LAVALLEYE: As to Defendant's Exhibit 3432, we 

12 • 13 

object as to hearsay and relevance, Your Honor. 

MR. LIPSEY: Your Honor, that's the notes of the 

14 Seeburg 

15 THE COURT: Yes, I understand. All right. 

16 DX3370, 3374, 3537 are each received in evidence. And 

17 because Drs. Shine and Ullrich also had to do with patents 

18 in suit, I'm going to receive DX3432 in evidence also. 

19 (Defendant's Exhibit(s) 3370, 3374, 3537, 3432 received 

20 in evidence.)· 

21 Q. Dr. Goodman, I would like now to move to the second 

22 smaller notebook that you have up there. It's labeled 

23 Goodman 2. Would you turn, please, to Defendant's 

• 24 

25 

Exhibit 3216A. Now, there was a time when you were 

discussing with Genentech, and more specifically with 
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1 Keiichi Itakura at the City of Hope who was then working in 

2 conjunction with Genentech, schemes for converting your rat 

3 insulin eDNA to DNA that would encode human insulin; is 

4 that correct?~ 

~ 

5 A. I don't specifically recall that. I do remember having 

6 conversations with Dr. Boyer and Dr. Swanson from 

7 Genentech. 

8 Q. In fact, the document which your counsel showed you on 

9 direct examination, Plaintiff's Exhibit 644 -- and since we 

10 probably don't have that, I'll hand you my copy-- relates 

11 to just such a scheme; is that correct? 

12 

13 

I 

~ 

A. This is ip my handwriting. It appears to be a scheme 
~ 

and it also h~s things attached to that about expressing 
j 

14 insulin, converting certain nucleotides to certain other 

15 nucleotides. 

16 Q. And the plan, as it came to be developed, was one where 

17 

18 

19 

20 

21 

synthetic pieces of DNA containing, say, 10, 12, 15 bases 

of DNA, somewhere in that order of magnitude, were going to 

be made in or~er to convert the nucleotides in the rat DNA 
\ 

to nucleotide~ that would encode the amino acids of human 
i 

. . . ! . 
1nsul1n; 1s that a fa1r summary? 

22 A. I remember we had discussed such a plan where we do 

23 that, yes . 

24 Q. And to effect that plan, one needs to know the DNA 

25 sequence of the rat insulin eDNA in order to design the 
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1 synthetic pieces of DNA to change that DNA sequence; isn't 

2 that right? 

3 A. certainly·: to do it efficiently without revoTving the 

4 degeneracy of the code, you need to know that. 

5 Q. And referring to Defendant's Exhibit 3216A, do you 

6 recognize the scheme outlined here in the notebook of 

7 Keiichi Itakura as a plan to make a series of synthetic 

8 pieces of DNA in order to convert the rat insulin DNA to 

9 DNA encoding human insulin? 

10 A. I don't know. If this is Dr. Itakura's notebook, then 

11 he would haveto attest to what this is. This is not my 

12 work. 

13 Q. You can read the heading here, which is Conversion of 

14 Rat to Human, right? We went through this at your 

15 deposition, Dr. Goodman, do you remember? 

16 A. I don't remember that we did --

17 

18 

MR. LAVALLEYE: Objection, lack of foundation. 

l 
MR. LIPSEY: Your Honor, I am prepared to offer 

!. 
) 

19 this exhibit into evidence with the associated testimony of 
i,' 

20 Dr. Itakura authenticating it. We have the deposition 

21 testimony pulled together and have marked it as Defendant's 

22 Exhibit 3216B, which I believe is in a notebook. And I'll 

23 ask to have that given to u.c. 

24 MR. LAVALLEYE: Your Honor, this has nothing to do 

25 with this witness. This is the handwritten entries 
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2 established that this witness has ever seen this before 

3 aside from perhaps his deposition. 

4 MR. LIPSEY: Your Honor, I intend to establish 

5 that the only source of DNA sequence information which 

6 Dr. Itakura had at the time he wrote this was Dr. Goodman's 

7 laboratory; and that these notes were prepared 

8 THE COURT: Can't Dr. Itakura tell us that when he 

9 gets here? 
~ 

10 MR. LIPSEY: He, unfortunately, will not be here. 

11 We do not control him. He's in California. 

• 12 THE COURT: Don't you have his deposition? 

13 MR. LIPSEY: I have the deposition which 

14 establishes what this is, and I guess if pushea, we could 

15 argue the point. I would like an opportunity to explore 

16 with the witness the fact that Dr. Itakura had the 

17 typographical error in the DNA sequence which we found in 

18 these manuscripts, had it as of April 26. 

19 THE COURT: Does the typographical error appear in 

20 the 3216A? 

21 MR. LIPSEY: Yes, it does. 

22 THE COURT: You don't need this witnesses to tell 

23 me that, do you? The answer to that question is, No, you 

• 24 don't . 

25 MR. LIPSEY: Fair enough. I could tell that was 
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the answer, and I will move on. 

2 Q. Would you turn to Exhibit 3400, please. 

3 A. Is that in this book too? 

4 Q. It should be in the small book too, yes. 

5 Q. Now, you testified on direct examination that you 

6 learned on Match 1 and March 2, 1977, two things: Good 

7 news and bad hews. You had insulin DNA inserts and they 
I 

8 were in a pla~mid that had not been certified for use; is 

9 that fair? 

10 A. I don't think I specified the dates because I never 

11 remember dates. I believe I said sometime in March when I 

• 12 

13 

was at a meeting in Utah. 

Q. Your memorandum DX3400 indicates in paragraphs 6 and 7 

14 that those dates are March 1 and March 2, 1977.-· Do you 

15 have any reason to quarrel with that today? 

I 
16 A. I don't have that in front of me, but if that's what it 

17 says, I have no reason to quarrel with the dates. I just 

18 don't remember dates very well. 

19 Q. Now, is it true that in this period of the spring of 

20 1977, it was your practice to try to take notes at 

21 important meetings? 

22 A. It would have been my practice to take notes, when I 

! 
23 took notes, to let me concentrate on what was being said . 

• 24 Q. And you particularly tried to take notes at important 
l 

25 meetings; isn't that right? 
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• 1 A. I wouldn't characterize it particularly. I took notes 

2 when I took notes. 

3 Q. Do you have your deposition of March 19, 19g1, there? 

4 A. March? 

5 Q. March 19, 1991. 

6 A. Yes, I do. 

7 Q. At page 23? 

8 A. Yes, sir. 

9 Q. Starting at, if you don't mind in mid-question, about 

10 line 4 you were asked: "Can you describe for us your 

11 practice in the period 1976 to 1979 in terms of keeping 

• 12 

13 

notes of conversation and meetings? 

"Answer: I wasn't I tended to try to take notes at 

14 important meetings." 

15 Did you give that answer to that question? 

16 A. You read the deposition correctly. 

17 Q. And is it correct that you took those notes when you 

18 did take them at or shortly after the conversations or 

19 meetings which they report? 

20 A. I don't know that to be true. I might have done them 

21 sometime later or various different times, I don't know. 

22 Q. Do you have your deposition there on the same page? 

23 A. I'm sorry. I put it down. 
I 

• 24 Q. You might hold on to it for a little while . 

25 A. Okay. 
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1 Q. Starting at page 14, did you give the following answer 

2 to the following question: 

3 Did you take these notes at or shortly after the 

4 conversations or meetings which they report? 

5 

6 

"Answer: 'In most cases, I believe that's correct." 

Did you give that testimony, Dr. Goodman? 

7 A. I don't see where you read, but if you read out of the 

8 deposition, I certainly think that's what's there. 

9 Q. Don't take my word for it. We're at page 23. 

10 A. Oh, 23, sorry. 

11 Q. Starting at line 14. 

12 

13 

A. I'm there~ 

Q. Did you give that answer to that question? 

14 A. I have no reason to doubt it was correctly-reported. 

15 Q. Did you endeavor within the limits of your ability to 

16 record accurately what had transpired at those meetings? 

17 A. I tried to write down my memory of those meetings, yes. 

18 Q. Would you turn to Exhibit 3343A, please. The second 

19 page of that exhibit are handwritten notes of a telephone 

20 conversation between you and Eli Lilly on March 9, 1997; is 

21 that right? 

22 A. It says it was a phone call on 3-9-77. 

23 Q. And that was seven days after you learned that you had 

24 

25 

insulin DNA in an uncertified plasmid vector; is that 

right? 
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A. If the previous day, whatever, was March 1st or 2nd, 

2 then it was roughly that, yes. 

3 MR. LIPSEY: Your Honor, at the risk ~f incurring 

4 the Court's wrath, some of the statements in these notes 

5 are important:. And I would like to establish for the 

6 record what the handwriting is. And I intend to do that by 

7 reading them to the witness and asking if I've correctly 

8 read them if that is satisfactory. 

9 THE COURT: Sail on. 

10 Q. Your notes here indicate in your discussion with Lilly 

11 that you said, I'm now reading five lines down from the top 
; 

• 12 

13 

they say, "Have rat clone. Q. How? A. Don't want to say 

too much now, but can prove it." 

14 Have I correctly read your notes? 

15 A. You're right. 

16 Q. Would you turn to Exhibit 3347, please. Are these 

17 notes in your handwriting reflecting a meeting between you 

18 and Genentech on March 12, 1977? 

19 A. They're notes in my handwriting. 

20 Q. And according to the text of the notes they reflect a 

21 meeting between you and Genentech on March 12, 1977; is 

22 that right? 

I 

23 A. Yes, only,Genentech is spelled incorrectly, but that's 

• 24 correct. 

25 Q. And under the heading C. that discussion included 
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discussion of money for salaries, supplies and equipment, 

2 shares of common stock at one-tenth market value and 

3 consulting for you; is that correct? 

4 A. You read parts of the text and paraphrased some of it, 

i 
5 but your paraphrase would seem to indicate that's what the 

6 writer said. 

7 Q. And they also indicated that they were going to get you 

8 a lawyer to get the patent; is that right? 

9 A. I don't know if they were going to get me a lawyer or 

10 their lawyer. It says, "Lawyer get patent." 

11 Q. Would you turn to Exhibit 3348, please. These are 

• 12 

13 

notes in your:handwriting relating to a discussion with 

Genentech on March 13, 1977; is that right? 

' 
14 A. They are notes in my handwriting. The page at the top 

15 has 3-13-77. 

16 Q. And the first line under that refers to a phone call to 

17 Swanson, right? 

18 A. Yes, it says, "Phone call to Ron Swanson." 

19 Q. And Swanson was the head of Genentech at the time; 

20 isn't that right? 

21 A. I don't know what his position was; but, yes, he was 
(-

22 involved with!Genentech. 

23 Q. Now, there are two paragraph number 2s there . 

• 24 Referring to the second paragraph number 2, your notes 

25 state, "Hinted" at "We were bringing something very 
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• 1 valuable to the company and should be compensated for 

2 difference in kind between 'idea' and 'having in'"· 

3 Have I correctly read what you have there? .' 

4 A. Yes. Butcompany is abbreviated C little 0, but 

5 otherwise you,,' re accurate. ,. 

6 Q. At your deposition you acknowledged that that probably 

7 should read difference in kind between idea and having 

8 "it"; is that right? 

9 A. I don't remember that at the deposition. But looking 

10 at it again now, I would concur with that. 

11 Q. Would you turn to Exhibit 3349, please. These are 

• 12 

13 

handwritten notes in your handwrit~ng reflecting a meeting 

between you and Eli Lilly on March 14, 1977; is that 

14 correct? 

15 A. It doesn't mention Lilly, but the person mentioned at 

16 the top would indicate that that's correct, yes. 

17 Q. The second page of the notes at the top indicate that 

18 you drew a DNA sequence on the blackboard that started 

19 CAAA. Do you see where I'm referring? 

20 A. I do. 

21 Q. And that's the beginning of that clone 1/13 that we saw 

22 in your insulin experiment folder; isn't that right? 

23 A. I don't know if it's the beginning of that clone but 

• 24 

25 

that's four bases there. I don't remember the sequence at 

the beginning of 1/13, but those four bases are the same 
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1 and the four bases are the same. 

2 Q. Further down on the page, your notes indicate that you 

3 were asked: "What plasmid?" And that you answered: "Can't 

4 say." Is that correct? 

5 A. 

6 Q. 

7 A. 

8 Q. 

9 A. 

10 Q. 

You've read it correctly, yes. 

Would you turn to page 1464, please. 

Page or -- oh, page? 

1464. 

Yes, I have it. 

i The last entry on that page indicates that Lilly told 

11 you that usually no agreement is reached until they have 

12 repeated it and that you said, "In this case, waste of 

13 time. Start with stuff and go on." 

14 Have I correctly interpreted your notes? 

15 A. It doesn't say anything about who said what. But I can 

16 read it. It said, "Usually no agreement is reached until 

17 they repeated it." I said in this case, "Waste of time. 

18 Start with abbreviated stuff and go on, that's correct. 

19 Q. And on the last page your notes indicate that you were 

20 asked what you want. And you responded: "Money for lab and 

21 consulting." Is that correct? 

22 A. Well, it says money for labs, two to two and-a-half 

23 salaries something else and then it says consulting below 

24 that; that is correct . 

25 Q. And when Dr. Johnson asked you how much money you 
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wanted for consulting you said, "No figure as yet," right? 

2 A. I think that's an interpretation that's reasonable if 

3 that says that. 

4 Q. Would you'turn to Exhibit 3351, please. Do you agree 

5 that the pages here reflect your handwritten notes of 

6 conversations with Genentech and others in the period of 

7 mid-March 1977? 

8 A. All three pages seem to be in my handwriting and 

9 various pages have dates. 

10 Q. And the pages that have dates are in mid March of 1977, 

11 right? 

12 

13 

14 

A. The first page, at least, says 3-14-77, that's correct. 

Q. And that conversation was with Genentech, and you told 

Genentech that you didn't tell Lilly "how we got there;" 

15 isn't that right? 

16 A. On that first page it says, "Phone call to Ron Swanson, 

17 Genentech" spelled wrong and which we have highlighted 

18 here. The last sentence says, "Didn't tell Lilly" I can't 

19 quite read it,r maybe, "how we got there." 

20 Q. The next page, 1364, also reflects a call to Genentech; 

21 is that correct? 

22 A. It says call to Genentech. 

23 Q. And your notes there read, "Problem that in Boyer 

24 plasmid, lay low, not approved, can't apply for a patent 

25 yet." Have I correctly read your notes? 
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1 A. Everything is correct. I'm not sure about this lay 

2 low, but everything else was correctly read. 

3 Q. Do you have some other interpretation of what I read as 

4 lay low? 
,, 

5 A. No, I don't. 

6 Q. Would you.turn to exhibit--

7 THE COURT: Pardon me, how much longer will this 

8 go on? 

9 MR. LIPSEY: I will not finish this evening. I 

10 have a small third book on this particular line. 

11 THE COURT: We have reached the new magic hour of 

12 6:00. 

13 MR. LIPSEY: May I, before we break off, offer in 

14 evidence a few documents? 

15 

16 

17 

THE COURT: Yes, you may. 

MR. fiPSEY: I'd like to offer Exhibit 3216A. 

MR. LAVALLEYE: We object to Defendant's 

18 Exhibit 3216A. 

19 THE COURT: That's Itakura. 

20 MR. LIPSEY: I'm sorry, Your Honor, we will offer 

21 that in our case-in-chief with the associated deposition 
i 

22 testimony. I would like to offer 3343A. 

23 MR. LAVALLEYE: No objection. 

24 MR. LIPSEY: 3347. 

25 MR. LAVALLEYE: No objection. 
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• 1 MR. LIPSEY: 3348. 

2 MR. LAVALLEYE: We object, Your Honor, to the 

3 extent that the second page of this exhibit is not in this 

4 witness' handwriting. 

5 MR. LIPSEY: Your Honor, I'm happy to simply 

6 remove the second page if it's a problem. I have no 

7 intention of relying on it. Actually I'm not sure we 

8 established that one way or the other. 

9 MR. LAVALLEYE: I would object to the second page, 

10 but I would have no objection to your first page. 

11 MR. LIPSEY: I mean, what if we quickly ask the 

• 12 

13 

witness whether that second page is in his handwriting 

which will eliminate the problem? 

14 THE COURT: Go ahead and ask him. 

15 MR. LIPSEY: Dr. Goodman, referring to 

16 Exhibit 3348,!which was in that thinner note book, is the 

17 second page of that exhibit in your handwriting? 

18 A. Can you identify the page a little better? 

19 Q. It's got the Bates number 1358. 

20 A. I have no Bates numbers on these pages. 

21 Q. Are you in Exhibit 3348? 

22 A. I'm looking. Let me double-check. 

23 MR. LAVALLEYE: We withdraw the objection, Your 

• 24 Honor, as to Defendant's Exhibit 3348. 
) 

25 MR. LIPSEY: I have a couple more. I'd like to 
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• 1 offer Exhibit\3349. 
' 

2 MR. LAVALLEYE: No, objection, Your Honor. 

3 MR. LIPSEY: And 3351. 
't 

4 THE COURT: All right. Defendant's Exhibit 3537, 

5 3343A, 3347, 3348, 3349 and 3351 are each received in 

6 evidence. How about DX3400, is that already in? 

7 MR. LIPSEY: That's already in evidence, Your 

8 Honor. 

9 THE COURT: I thought it was. I'd still 

10 appreciate it·:if you would refer to that fact when you 
! ,. 

11 inquire aboutiit. 
j 

• 12 

13 

MR. LAVALLEYE: Your Honor, before we close 

tonight I'd like to move to have stricken the part of the 

14 Betty Craig testimony which Mr. Lipsey read in ~he guise of 

15 a question which question was objected to with the 

16 objection sustained. 

17 MR. LIPSEY: Your Honor, the question was the 

18 question. It;' s a bench trial; the record will reflect what 

19 it reflects. 

20 THE GOURT: He wouldn't have the benefit of his 

21 objection if the --

22 MR. LAVALLEYE: That's right, Your Honor. 

23 THE COURT: So we'll just leave it alone and we'll 

• 24 see you all at, hopefully, at 8:00 in the morning. 

25 (Court adjourned at 6:05.) 


