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Abstract

This Dissertation critiques the prevailing law and dominant scholarly treatment of the right
to emigrate, which I understand to mean the conjunction of the rights (i) to physically leave
one’s nation of membership and (ii) to renounce one’s citizenship therein. Contrary to this
status quo, which holds that this legal right is and ought to be near-unconditional, it defends
the revisionary view that legitimate nations, which are in good standing with the international
community and respect human rights, should be permitted to recover great losses unjustly
sustained as a result of unrestricted emigration by taxing their emigrants on their worldwide
income on an ongoing basis where necessary, or iff such attempts at taxation prove
infeasible, inadequate, or otherwise inappropriate, by employing as a backup measure the
least severe restrictions on emigration required to forestall such injustices. In general, tax and
economically motivated emigrants, as well as more well-off emigrants, should be taxed and
regulated prior to doing so for emigrants who relocate for other reasons, such as for political
or cultural reasons. In practice, however, one would expect that nations would seldom have
to rely upon actual physical restrictions. This is because a home nation’s mere threat to
restrict the relocation of its desirable emigrants would often provide potential destination
nations with an incentive to cooperate with the home nation in the administration of a tax
on its emigrants—which, under the regime I defend, the home nation would be required to
avail itself of before resorting to physical restrictions.

In broad contour, my case for these revisionary proposals proceeds as follows. First, I
argue that there are consequentialist distributive justice-based reasons, stemming from the
migratory patterns of brain drain and fiscal (and regulatory) competition, to grant states the

authority to sometimes tax and regulate emigration in the manner that I advocate. Then, in
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remainder of the Dissertation, I seek to show that there morally ought not be a near-
unconditional legal right to emigrate, which could override these initial justice-based reasons.
My high-level strategy for doing so is to analogize emigration to secession. In particular, I
argue that because emigration is sufficiently similar to secession along morally pertinent
dimensions, if one holds that the right to secede ought to be quite narrow in its scope—as
present international law decrees, and as most scholars who have considered the matter have
concluded—then by dint of consistency, one ought also to accept that certain qualifications
should be placed on the right to emigrate. To substantiate this analogical thesis, I probe a
number of morally pertinent similarities between secession and emigration, which provide
shared reasons for regulating both acts.

First, strong rights of emigration and secession would both permit individuals to
inappropriately nullify or avoid the enforcement of certain duties and obligations owed to
their home nation compatriots. These include duties of justice, obligations of repayment to
one’s home nation for prior investment in one’s human capital or other benefits, and
obligations to bear one’s fair share of policies that one had a hand in shaping (or enjoyed the
opportunity to so shape) by one’s participation in the nation’s political processes.

Second, strong rights of secession and emigration would also both generate incentives
for individuals to engage in certain forms of socially harmful political behavior, including
strategic bargaining with the state, under-participation in the nation’s political processes, and
the improper imposition of certain costs and risks on one’s compatriots. Conversely,
judiciously crafted regulations on secession and emigration could temper these noxious
incentives, and even generate beneficial incentives for the states to engage in certain salutary

conduct, such as respecting human rights.
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INTRODUCTION

A Hypothetical Scenario

§0.1 The year is 3021. Against all the odds, Mr. X, self-avowed democratic socialist, has
recently assumed the office of President of the United States of America. The change in
administration carries with it radical consequences for U.S. domestic and foreign policy.
Among other things, the X administration has succeeded within its first hundred days in (i)
rewriting the tax code to substantially raise rates on wealthy individuals and large
corporations, (ii) enacting more stringent environmental regulations aimed at slowing the
pace of climate change, and (iii) coaxing Pentagon into adhering to less hawkish foreign
policy, among other things.

X’s mandate is firmly predicated upon victories in both the popular vote and electoral
college. Nevertheless, the flurry of bills and executive orders which fly from X’s pen are met
with audible grumbles, gripes, moans and groans from various sectors of the nation. A
number of political groups with divergent policy platforms and ideological commitments are
incensed at X’s perceived audacity. Some question his moral authority. And others even vow
not to take this veritable sea change in policy laying down.

Of particular interest is one group of rabble-rousers, hailing from the state of Texas,
whom I will refer to as the “malcontents.” Led by a group of wealthy oil tycoons, the
malcontents brazenly declare that they simply will not shoulder this increased tax burden.
Nor will they abide by the X administration’s expansive regulatory scheme, which they claim
places undue shackles on the operations of Texas’s oil industry. And they will certainly be

damned if they are to abandon their longstanding hobbyhorse of instigating conflicts in oil-
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rich nations. In fact, the malcontents assert, they no longer even wish to be considered
Americans: President X’s America is simply not their America. So the malcontents renounce
membership in their home nation, and declare that they longer will be subject to the legal
authority of the U.S. government.

As a consequence of the malcontents’ withdrawal from its cooperative scheme, various
negative consequences accrue to the U.S.. These, among other things, include the following:
e The U.S. government is deprived of valuable tax revenues from the malcontents’

income.
e The removal of the malcontent’s capital from circulation within U.S. economy

reduces the private sector economic surplus.

e The U.S. government is unable to recoup prior investment made in the malcontents’
human capital, such as by education, as well as subsidies provided for their business

enterprises.

e Previously formed plans, founded upon expectations of the malcontents’ ongoing
inclusion in the U.S. cooperative scheme, must be scrapped.

The X administration further resents what it interprets as an attempted shakedown on the
part of the impudent Texans: rather than accepting the results of a democratically legitimate
election in stride, the malcontents issue an exit threat, apparently in the hopes of
blackmailing the X administration into backing down on many of its key policy changes,
favored by the majority of the malcontents’ American comrades.

Of course, on its own, the malcontents’ withdrawal would not spell ruin for the U.S.
After all, the nation is a large one; and the loss of a moderately sized group of wayward

Texans will not, on its own, lead to the country’s downfall. Nevertheless, it is feared that the



malcontents’ exit might create a very dangerous precedent, one prompting others to follow
suit and also withdraw from the nation. At the end of the day, if the ranks of these copycats

were to swell large enough, the U.S. could find itself in real trouble.

This hypothetical scenario raises two salient questions. First, must the malcontents’
renunciation of their U.S. membership, rejection of its government’s legal authority, and
withdrawal from its cooperative scheme be permitted as matter of law? And second,
regardless of what current domestic or international law says about the matter, ought these
rabble-rousers be permitted to reject the U.S. government’s authority, and to forswear their
membership in the nation? Call the former, the “legal question,” and the latter, the
“normative question”.

I have not yet given the reader enough information to answer the legal question. Indeed,
under present international law, the answer to this question will turn upon a single detail,
which our hypothetical has thus far remained conspicuously silent about: viz., whether the
malcontents seek to appropriate so much as one inch of Texas’s land from the United States.
If they do so, then their act is secession, and (save for the U.S.’s unlikely consent) would be
forbidden. But if they do not seek to appropriate this square inch of territory, then their act
is one of emigration, and must be permitted.

It is the aim of this work to show that this answer, i.e., that the legality of malcontents’
exit should turn solely on whether it is deemed secession or emigration, makes profoundly
little sense from the standpoint of political morality. And in so doing, it defends a revisionary
answer the normative question: the malcontents’ right to withdraw ought to be subject to

certain qualifications—and where these preconditions are not satisfied, restrictions on its



exercise—regardless of whether they claim their plod of dirt. I argue, in other words, that the
current dualistic legal regime for emigration and secession is in need of reform. And I
advocate for a number of specific changes and policy proposals, which will be discussed in
due course. First, however, we must briefly examine the contemporary legal and academic

treatment of emigration and secession in somewhat greater detail.

The Status Quo Reconsidered: Emigration versus Secession

§0.2 Itis well settled as a matter of international law that there exist human rights to
physically leave one’s nation of residence, as well as to renounce one’s national citizenship or
membership. The primary textual bases for these rights are the United Nations Universal
Declaration on Human Rights’ Articles 13(2) and 15(2), which respectively assert that
“everyone has a right to leave any country, including his own,”" and that “no one shall be. . .
denied the right to change his nationality.” > These pronouncements have generally been
reflected in domestic legal practice, with the vast majority of nations comprising the
international community accepting, at least implicitly by their actions and legislation, that
citizens in good standing with their government may leave and renounce their membership,
at any time and for any reason. Even policies thought to place an indirect yet undue burden
on the exercise of these legal prerogatives, such as ongoing taxation of expatriates and non-
resident citizens, have been treated as suspect.? This adherence to Articles 13(2) and 15(2) is

not wholly surprising, as the Universal Declaration is widely believed to be binding upon

1 United Nations Universal Declaration of Human Rights, Article 13(2).

2 United Nations Universal Declaration of Human Rights, Article 15(2) (“No one shall be arbitrarily
deprived of his nationality nor denied the right to change his nationality.”)

3 Seecinfra, at Chapterl.
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individual nation-states.” Indeed, a common argument for the Universal Declaration’s force
is that it constitutes an “authoritative statement of the rights to which states have committed
themselves under Articles 55-56 of the UN Charter.””

In this work, I will refer to the conjunction of the aforementioned (1) right to physically
leave a nation and (2) right to renounce one’s national citizenship or membership, as (3) the
right to emigrate; and similarly, when I refer to the act of emigration, the reader should assume,
unless otherwise stated, that I intend to refer to a case where one physically leaves a country
as well as forswears her nation citizenship or membership therein. While in principle
dissociable, rights (1) and (2) are clearly related. And in the legal, political and philosophical
literatures, they have generally been discussed in the same breath as each other and believed
to go hand in hand. In some circumstances, it will be necessary to distinguish between these
two component rights of the right to emigrate, as I've stipulated that I will be using this
term. But unless otherwise stated, the reader should assume that this work’s exposition,
arguments and analysis apply to these component rights jointly, as a package deal.

Not only has a very strong right to emigrate been juridically enshrined in international
law and reflected in domestic legal practice, but, for the most part, the academy has
concurred with the international law’s position on these matters. Up until the very recent
past, moral philosophers, legal scholars, and political theorists have all been quite reticent to
probe the putative moral foundations of this legal right. Rather, they have either taken it for
granted that the right enjoys impeccable normative credentials, or have cautiously avoided
the question altogether. Better to let sleeping dogs lie, seems to have been the attitude. It is

only in the last few years that things have begun to change on this front, and that scholars

4+ E.g, SEAN MURPHY, PRINCIPLES OF INTERNATIONAL LAW 345 (20d ed. 2012).
> Id
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have started to probe various alleged moral grounds for this right. Nevertheless, while a
number of defenses of a robust right of emigration have been offered,’ very few challenges
to the legal status quo have been waged.’

The aim of this work is to establish that this passive consensus is mistaken. Cutting
against the grain of dominant legal and scholarly opinion, I claim that the time has come for
a critical reappraisal of the human right to emigrate; and that this right, in the near-
unconditional form which has been widely embraced, must to be rejected. Although we
should not repudiate a right to emigrate whole cloth, I will argue that a number of rather
important qualifications to this right must to be accepted. As the reader might have

predicted from the hypothetical scenario offered above, my high-level argumentative strategy

6 Defenses of a capacious right of emigration are offered by Fernando Tesoén, Brain Drain, 45 SAN DIEGO
LAW REVIEW 899 (2008) (arguing for a right of emigration on the basis of self-ownership), Gary Clyde
Hufbauer, The State, the Individual, and the Taxation of Economic Migration, in Jagdish Bhagwati and John Douglas
Wilson, eds., INCOME TAXATION AND INTERNATIONAL MOBILITY, 83—-94 (1989)(also arguing for a right of
emigration on grounds of self-ownership); MICHAEL OTSUKA, LIBERTARIANISM WITHOUT INEQUALITY (2003)
(arguing that a background right of emigration is required for the state to infer residents’ tacit consent to the
state’s authority); JOSEPH CARENS, THE ETHICS OF IMMIGRATION (2013) (defending symmetrically open
borders on grounds of freedom of movement and equality of opportunity, among other reasons); MICHAEL
BLAKE AND GILLIAN BROCK, DEBATING BRAIN DRAIN: MAY GOVERNMENT RESTRICT EMIGRATION? (2014)
(Blake’s contribution) (arguing, inter alia, that emigration restrictions would requite aspirant emigrants to
shoulder an unfair share of the burden for remedying brain drain); DAVID MILLER, STRANGERS IN OUR MIDST:
THE POLITICAL PHILOSOPHY OF IMMIGRATION (2016) (arguing that a right of emigration is a necessary
preventative against government tyranny); Christopher Wellman, Freedom of Movement and the Rights of Entry and
Exit, in MIGRATION IN POLITICAL THEORY: THE ETHICS OF MOVEMENT AND MEMBERSHIP (eds. Sarah Fine
& Leah Ypi 2016) (arguing for a strong right of emigration on grounds of freedom of association); Seyla
Benhabib, The Law of Peoples, Distributive Justice, and Migrations, 72 FORDHAM L. REV. 1761 (2004) (arguing that
the right to emigrate is required to ensure that individuals can effectively pursue their personal conception of
the good). The arguments of these authors will be addressed in Part I1I of the larger intended work, within
which this Dissertation will ultimately be contained, ot other future work.

7 Recent exceptions include Leah Ypi, Justice in Migration: A Closed Borders Utgpia? THE JOURNAL OF
POLITICAL PHILOSOPHY 391 (2008) (raising normative consistency objections to asymmetrically open/closed
border views that hold that immigration may be restricted but emigration may not); BLAKE AND BROCK (2014)
(Brock’s contribution)(arguing on various grounds that moderate restrictions on emigration will sometimes be
permissible means for legitimate but poor states to remedy the brain drain); Anna Stilz, Is There an Unqualified
Right to Leave?, in MIGRATION IN POLITICAL THEORY: THE ETHICS OF MOVEMENT AND MEMBERSHIP (eds.
Sarah Fine & Leah Ypi 2016) (arguing that, while physical emigration restrictions are impermissible, emigrants
may continue to be taxed on worldwide income after their departure in order to prevent them from averting
distributive obligations to compattiots).

6



for establishing this revisionary thesis, as I will refer to it, will be to analogize emigration to
secession.

In spite of clear similarities between these two acts, emigration and secession have
historically been subject to radically disparate legal regimes. Standing in stark contrast to the
legal treatment of emigration just adumbrated, international legal practice only recognizes a
right to secede under the narrowest of circumstances. Specifically, unilateral secession—that
is, secession which is not consensually agreed to by the seceded-from remainder state—is
only permitted in situations where the seceding territory has previously been unjustly
colonized by a foreign power. These are often referred to as “saltwater decolonization
cases”.® This divergence in the legal treatment of emigration and secession is also mirrored in
the writing of legal scholars, philosophers and political theorists. Although some scholars

have argued for a somewhat broader right of secession’ than that which prevails under

8 Allen Buchanan, Secession §4, in THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY (Fall 2017 Edition),
Edward N. Zalta (ed.), URL = <plato.stanford.edu/archives/fall2017 /entries/secession/>. Buchanan notes,
however, that existing international law suffers from a certain amount of internal inconsistency, as various legal
documents also reference the apparently broader “right to self-determination of all peoples,” which is
sometimes taken to require a right of national independence, and therefore secession. See id.

% See discussion infra, at Chapter 3. Normative theories of secession have been grouped into three main
types: (i) Just-Cause Theoties, (i) Nationalist Theories, and Choice Theoties. Wayne Norman, The Ezbics of
Secession as the Regulation of Secessionist Politics, in NATIONAL SELF-DETERMINATION AND SECESSION, ed.
Margaret Moore (1998); see also, Buchanan (2017) (employing a similar taxonomy with slightly different labels).

Just-Cause Theories hold that the right of secession is a purely remedial right that a group acquires from
having suffered sufficiently severe injustices at the hands of the seceded-from nation, such as the violation of
human rights, discriminatory redistribution, perhaps other things. ALLEN BUCHANNAN, SECESSION: THE
MORALITY OF POLITICAL DIVORCE FROM FORT SUMTER TO LITHUANIA AND QUEBEC (1991); ALLEN
BUCHANAN, JUSTICE, LEGITIMACY AND SELF-DETERMINATION: MORAL FOUNDATIONS FOR INTERNATIONAL
LAW 331-401 (2003); WAYNE NORMAN, NEGOTIATING NATIONALISM: NATION-BUILDING, FEDERALISM,
AND SECESSION IN THE MULTINATIONAL STATE 170-216 (2000).

Nationalist Theories hold that nations (or “peoples”) enjoy a right to self-determination, which implies a
subsidiary right for a group to live in a state where it constitutes a majority. This, in turn, will require a
corresponding right of secession. For these purposes, a nation (or people) is generally conceived of as a cultural
group that shares a common history, language, and way of life. David Miller, Secession and the Principle of
Nationality, in NATIONAL SELF-DETERMINATION AND SECESSION, ed. Margaret Moore (1998); Margaret
Moote, The Ethics of Secession and Normative Theory of Nationalism, THE CANADIAN JOURNAL OF LAW AND
JURISPRUDENCE 225 (2000).

Choice Theories permit for secession whenever a majority or some other suitably large percentage of the
residents in a region wish to secede. E.g., CHRISTOPHER WELLMAN, A THEORY OF SECESSION: THE CASE FOR
POLITICAL SELF-DETERMINATION (2005); Daniel Philpott, .4 Defense of Self-Determination, ETHICS (1995); David
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international law, very few have defended secession rights neatly as strong as the existing
legal right to emigrate. In effect, then, the academy has endorsed a highly dualistic legal regime,
providing for (a) an extremely robust right of emigration but (b) a far more restrictive right
of secession. These favored regimes have been only slightly less dualistic than the one which
prevails at international law.

The central argument to be developed throughout this work is that this radically
disparate legal regime and scholarly treatment of emigration and secession is incongruous
and ultimately indefensible, in light the emigration’s and secession’s profound similarities.
Accordingly, if one holds that the international law and scholarly community have been
correct in rejecting a very capacious right of secession, then one must, on pain of deep
inconsistency, also embrace certain qualifications on the right to emigrate, as such
qualifications are needed to bring these two legal regimes into proper alignment.

Of course, this analogical argument will require that we say just what the relevant
similarities are between emigration and secession, which going forward I shall jointly refer to
as “exit” (and at other times, as “withdrawal ”). Moreover, it must be explained w/y these
shared features justify circumscribing the right to secede—and, by parity of reasoning, to

emigrate. As a rough first pass, note that both acts of exit implicate the power of citizens to:

@) renounce membership in a nation (Membership),
(i) escape the jurisdiction of that nation’s government (Jurisdiction), and
(i)  alter the composition of that nation (Composition).

Gautiet, Breaking Up: An Essay on Secession, CANADIAN JOURNAL OF PHILOSOPHY 357 (1994). An important
qualification, however, is that choice theories generally make exceptions in cases where a majority-favored
secession would result in some significant injustice.

Note that all three theories generally provide for a more expansive right of secession than that currently
recognized by international legal practice.
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While these conspicuous commonalities, as I'll refer to them, can be gleaned from causal
inspection of the two acts, explaining how these serve to justify restrictions will require quite
a bit of analysis. More specifically, it will involve teasing out a number of additional morally
pertinent similarities that are implications of these conspicuously shared features.

Further, our central analogical argument would also ultimately require examining
secession’s and emigration’s various distinguishing features, the most salient of which is that
secession uniquely involves the exitet’s appropriation of territory." For it must be shown
that none of these differences are significant enough to overshadow the two acts’ morally
pertinent commonalities, and therefore do not break our adduced analogy.

Fleshing all of this out with precision will take a book’s length worth of work. For the
time being, however, I hope that the reader has gathered from our hypothetical scenario that
there are enough commonalities between emigration and secession to motivate our inquiry,
as well as to give rise to prima facie worries about the internal normative consistency of the
prevailing dualistic legal regime. Given this sizable thematic overlap, I submit, it would be
quite surprising if an unconditional right to emigrate should prove to be a straightforward
deduction from unimpeachable moral axioms, while only far more limited rights to emigrate
and secede could be mustered from similar starting points. My task going forward will be to

rigorously vindicate these initial suspicions.

10 As I will argue in future work, this fact cannot bear the full weight of rationalizing the law’s highly
discrepant treatment of the two acts. For although emigrants do not take territory, they do take with them
valuable human, intellectual, fiscal, and physical capital, which in the contemporary global economic
environment are often far more important for a nation’s prosperity than land and natural resources. Thus, to
continue to insist that the territorial dimension cleanly distinguishes secession from emigration amounts to a
sort of fetishism for one particular type of capital.



Before moving forward, however, let me take a moment to further motivate, as well as to
forestall one potential worry about this high-level strategy. Given that substantiating the
emigration-secession analogy will require an in depth examination of the two acts’ shared
morally pertinent features, one might ask: why not just argue from these features directly and
exclusively to establish the permissibility of emigration restrictions? There are two main
reasons why I have opted to employ the emigration-secession analogy as a high-level device,
the first of which is dialectically practical and the second theoretical.

First consider the practical rationale. As an initial matter, it should be made clear that I
will predominantly be relying upon these shared morally pertinent features to justify my
revisionary thesis, as it is such features that generate the underlying reasons why emigration
restrictions will sometimes be permissible. Nevertheless, the secession analogy will still do
some important work. To see why, consider that many of my readers are likely to harbor
strong pre-theoretical intuitions that emigration restrictions are never (or hardly ever)
permitted. Such antecedent beliefs, it seems to me, are quite likely to be products of
conditioning by exposure to long prevailing legal norms. The practical obstacle that I face,
then, is that these strong normative priors could bias the reader’s evaluation of the strength
of those arguments that I put forth in favor of emigration restrictions, and the weightiness
of these arguments’ resultant reasons.

Conversely, however, most readers are likely to already accept that secession may be
strictly regulated—or, at least, most are probably not antecedently antagonistic towards this
idea. For this reason, the secession analogy will serve as a very convenient check on my
readet’s intuitions, and prevent her evaluation of my “first-order” arguments for exit

restrictions from being infected by any such antecedent biases. For if she finds some
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particular argument or reason in favor of exit restrictions compelling for secession, then—
assuming that the circumstances and reasoning really are parallel as between the two cases—
consistency will demand that she find such argument or reason similarly compelling for
emigration. The secession analogy, then, will function as device for forcing objectivity in the
evaluation of the arguments and reasons that I’ll put forth in favor of certain qualifications
on the right of emigration. In turn, the “cost” of employing this device is that it will require
us to also examine the differences between secession and emigration to ensure that they do
not outweigh or obviate the two’s similarities to upset the analogy.

This leads us to a second and theoretical motivation for taking the analogical
approach: viz., that it is an interesting and important question zz 7ts own right what the morally
pertinent similarities and differences are between secession and emigration, and whether the
international law’s discrepant treatment of these two acts really is (un)justified in light of the
sum total of these resemblances and dissemblances. Even if one does not come to the table
skeptical of the international law’s present treatment of emigration, one might still wonder
whether the prevailing dualistic legal regime really is justified, and wish to undertake an
investigation into its substantive (de)merits. From this purely inquisitive perspective,
examining the differences between emigration and secession is no cost at all, but rather an
integral part of the substantive inquiry into the extant international legal regime.!! Moreover,
by examining such differences, we may confirm that any arguments for exit restrictions

applicable to both emigration and secession are not ultimately overshadowed or otherwise

11 There are still auxiliary reasons for focusing on the secession-emigration analogy. For one, this central
analogy will serve as a means of linking several literatures that have surprisingly yet to be systematically
connected. Structuring the discussion in this way will also permit me to give credit to contributors to the
secession literature who have put forth skeletal versions of some of the arguments for exit restrictions that I
will develop and apply to emigration. Finally, the analogy will serve as a useful organizational device, providing
a common thread that underlies most of the issues and arguments explored throughout this work.
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upset by some important distinction between the two acts that escaped our attention, and
that the balance of reasons does not end up favoring the dualistic legal regime embodied in
the extant international law.

Having now described and motivated my basic approach, I turn to those revisionary

institutional proposals that I shall defend.

The View to be Defended

§0.3 This work’s positive view is that legitimate nations that respect human rights should be
permitted to recover great losses unjustly sustained as a result of emigration by taxing their
emigrants on an ongoing basis, or iff such attempts at taxation prove inadequate, by enacting
the least severe physical restrictions on exit required to forestall such injustices. In addition,
economically motivated and wealthier emigrants should generally be taxed and regulated
more strictly than emigrants who relocate for other reasons, such as for political, cultural or
personal reasons. This basic view is set out more fully in the following ten proposed
qualifications, preconditions, carveouts, and curtailments on the right to emigrate, which deal
with the (i) means by which, (if) persons for whom, and (iii) circumstances under which
emigration may be permissibly regulated by the home nation.

Obur first set of claims and conditions takes a lexical approach to the weans by which
emigration might be regulated. They say that (C1) a home nation is permitted to Zax its
emigrants in order to offset properly compensable losses sustained as a result of their

withdrawal—the nature of which losses shall be described below. In theory, this tax could
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take the form of a one-time upfront settlement,!2 in the event that the individual owns
sufficient assets to adequately indemnify the home nation in one fell swoop. In other cases,
however, full compensation may require the ongoing taxation of the emigrant on her
worldwide income, or some another appropriate tax base.!* Furthermore, (C2) where and
only where this scheme of taxation would: (a) prove administratively infeasible, (b) otherwise
fail to adequately indemnify the home nation for its propetly compensable losses,!* or (c)
treat the emigrant’s destination nation impropetly,!s the home nation may resort to physical
restrictions on emigration, and only in so far as the other conditions spelled out below are also
satisfied. Moreover, such restrictions must be the least stringent, both in terms of duration
and other relevant parameters, required for the home nation to forestall or recoup its
properly compensable losses.

This lexical ordering of regulative means reflects the fact that limiting an emigrant’s
opportunity to extract full economic returns from her labor and capital through taxation

generally constitutes a less serious affront to her autonomy and other fundamental interests

12 A one-time departure tax of this sort already exists under U.S. taxation law. Under Internal Revenue Code
§877A and its accompanying regulations, the assets of certain expatriates will be deemed to be sold for their
present fair market value upon expatriation, and tax will be owed on the difference between the value of these
assets and their aggregate tax bases. In this way, the state’s coffers are able to reach previously untaxed asset
appreciation. As I mention above, it seems to me unlikely that this regime would always or even normally
suffice for a nation to exact adequate compensation. The reasons underlying this hunch should become
apparent when I discuss the sources and scope a nation’s claim to compensation from emigrants in Chapters 4
and 5.

13 The scope of an emigrant’s liability will be discussed in Chapter 4 and 5. One reason why the one-shot tax
on previously untaxed asset appreciation may not suffice is that it does not recoup prior state investments in
the emigrant’s human capital.

14 Some reasons for why taxation may not adequately indemnify the home nation are discussed below at
Chapter 1’s discussion of brain drain.

15 Ttis a commonly held view that a host (or soutce) nation is ascendant in its claim to tax income whose
generation requires use of that nation’s infrastructure. For a recent provocative critique of this view, see Adam
Kern, Iilusions of Justice in International Taxation, PHILOSOPHY AND PUBLIC AFFAIRS (2020). If one disagreed with
Kern’s conclusions, and continued to adhere to the orthodox view stated above, then this would provide
another plausible set of grounds for why emigration may sometimes be physically restricted: i.c., in order to
avoid a situation where the home nation could exact compensation for propetly compensable losses from its
emigrants only by concurrently treating the host nation unfairly.
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than curtailing her physical liberty. If the state is able to recoup its propetly compensable
losses through taxation alone, it ought therefore to employ this less restrictive
instrumentality. The use of physical restrictions can still be justified, however, when they
serve as a necessary means of remedial enforcement for those taxes that the home nation
would have been justifying in levying if such taxation were practically feasible,
compensatorily adequate, and fair to the destination nation.

Now consider a second set of claims and conditions, which concern those parties whose
emigration may be regulated, either through taxation or physical restrictions in the manner
specified above. These principles are cross-cutting, in that they bear on the operation of
(C1)-(C2), but also make distinct demands of their own. In general, (C3) more substantial
regulations, including higher tax rates, may be placed upon non-indigent emigrants who are
economically motivated than upon ones who are either politically or culturally motivated.'6 A
special class of economic migrants correspond to those who are zax-motivated: as a rule of
thumb, the state should tax or regulate such migrants more significantly and antecedently to
doing so for those migrants who relocate for substantive economic reasons. Similarly, (C4)
the home nation ought generally to tax—or if, as ever, it acts in accordance with (C2), to
physically restrict the exit of—its wore well-off economic emigrants more significantly and
antecedently to doing so for its emigrants of lesser means. Finally, (C5) it is where and only

where the home nation has already exhausted its options to tax and physically restrict the

16 Ideally a case-by-case assessment, which takes into account all the facts and circumstances, would be made
for whether a particular emigrant is primarily economically motivated. However, if it were found too difficult to
reliably ascertain an individual emigrant’s subjective intent, then the state may resort to the use an objective
test, which shifts the burden of proof and creates a rebuttable presumption of economic motivation when certain
conditions are satisfied. This strategy is employed by the recently implemented “inversion” rules of corporate
taxation law. These rules provide that a corporation’s change of residency will not be recognized for tax
purposes when it is projected to save a certain amount taxes by relocating, and certain other conditions are
satisfied. See discussion infra at §1.2.2. I see no reason why a similar approach could not be relied upon as a
fallback for individual emigrants.
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exit of its non-indigent economically motivated migrants, and these measures have proved
insufficient for recovery of its properly compensable losses, that it may physically restrict the
exit of its non-economically motivated emigrants—and even then, only under particularly
exigent circumstances.!” As a consequence of this principle, one would expect that only the
emigration of economically motivated parties could typically be physically restricted.

The basic distinction between economic versus non-economic migrants has long been
reflected in the international law of /zmigration.!® Similarly, under the constitutional law of
most western democracies, economic association may be regulated far more strictly then
either political or cultural association. The time has come, I claim, for this distinction to also
be incorporated into the law of emigration. The case for recognizing somewhat stronger
rights of politically and culturally motivated emigration is complex, and relies upon weighing
a host of considerations that will surface at different points throughout the remainder of this
work. However, some of the basic arguments, which draw upon the distinct values,
functions and effects of economic, political and cultural association, can sketched
independently of this fuller context, and are offered in the appendix to this introductory
chapter. Finally, the reasons for first regulating the exit of more well-off economic migrants
are essentially twofold: first, the more well-off a prospective emigrant already is, typically the
less weighty of an economic interest that individual will have in cutting its ties with the home

nation to become a member of a different nation; and second, the arguments in favor of

17 And, of course, only in so far it has complied with (C1) and (C2), by first opting to tax these non-
economic emigrants to recovet its propetly compensable losses.

18 As mentioned above, while refugees fleeing political persecution or violation of their human rights enjoy a
limited right of asylum to enter some country or another, a right of immigration is not generally recognized for
economically motivated migrants. The only exception would be for economic migrants fleeing truly dire living
conditions where their other human rights are violated.
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emigration restrictions developed in Part II of this work will tend to apply with greater force
the better of an economically motivated migrant is.

We now come to the core of the positive revisionary view that I wish to defend in this
work. So far, I've considered the appropriate means by which, and persons for whom,
emigration may be regulated. The following five claims and conditions deal with the
normatively prior question of the creumstances under which emigration may be regulated at
all. Such circumstances constitute background conditions, the joint satisfaction of which are
required to trigger (C1)-(C5)—which principles inform the subsequent stage of analysis of
determining just how and whose emigration may be regulated.

Here is the proposal: When and only when (C6) emigration would impose great costs on
cither the country of emigration or the international community,!? and (C7) this imposition
would constitute a significant injustice,? including (but not necessarily limited to) those

forms of injustice that I will catalogue later in this work,2! (C8) the home nation may employ

19 In cases of conflict among the interests of home nation and international community, the home nation will
often have an agent-relative permission to restrict emigration, in the ways that I specify below, assuming that the
other conditions laid out in this section are satisfied. As it has long been argued, any plausible version of
consequentialism must be supplemented to recognize permissions on the part of individuals to forbear from
taking actions that would bring about the best consequences overall, but which would be very costly for them
personally. Perhaps the most influential statement of this position is SAMUEL SCHEFFLER, THE REJECTION OF
CONSEQUENTIALISM (1982). Furthermore, I see no reason why states must not be granted similar prerogatives
within the sphere of international relations. For this reason, I believe, much of the analysis in this work will not
ultimately turn on whether one adopts a cosmopolitan or nationalist approach to global justice—or, in the
language of economics, a global or national social welfare function.

There is a second reason why this choice is unlikely to matter: viz., in most instances, both approaches are
likely to converge on their recommendations. See discussion of brain drain and fiscal competition, infra at
Chapter 1, for reasons of why this is likely. In brief, brain drain tends to harm the poorest nations in the global
community, while harmful fiscal competition results in a race to the bottom that lowers national tax rates for
most member nations of the global community. Both are outcomes that would both plausibly be deemed
objectionable from the perspectives of domestic and global justice, alike.

20 This is an instance of the more general principle that one’s discretion to impose costs on others may not
be restricted unless this imposition is significantly wrongfiul. JOEL FEINBERG, HARM TO OTHERS: THE MORAL
LimrTs OF THE CRIMINAL LAW, VOL 1 (1984).

2L See infra at Part I1. In other words, I do not claim that this list of injustices exhaustive: while it seems to
me that the injustices surveyed herein are among the most serious and important, there may be others that 1
have failed to recognized, as well as some that I have not had the time to appropriately elaborate upon.
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the least restrictive appropriate means of regulating emigration required to rectify this
injustice and recover its (or the international community’s) propetly compensable losses, and
only in so far as (C9) these means are employed by legitimate nations in good standing with
the international community, and (C10) such restrictions do not threaten the prospective
emigrant’s other human rights.2223

A few important clarifications and elaborations are in order here. First, it’s where and
only where conditions (C6)-(C7) and (C9)-(C10) are satisfied that the costs sustained by the
home nation (or international community) as a result of unrestricted emigration should be
regarded as “properly compensable losses,” as that term is used in (C1)-(C5). Second, what
counts as the “least restrictive appropriate means” of regulating emigration according to (C8)
will be determined, at least in part, by (C1)-(C5)’s requirements—perhaps in tandem with
other contextually relevant moral and legal principles. Such further principles might, for
instance, place further constraints on the appropriate tax rates, forms of taxation, and
duration or other parameters of the physical restrictions. Third, and finally, it should be
underscored that, as I have articulated (C8), states may employ these least restrictive
appropriate means when (C06)-(C7) and (C9)-(C10) are satisfied: they are, in other words, at
least permitted to do so. This is to be compared to the stronger claim that states are required
to employ such means when these conditions are satisfied. Although this latter claim might
ultimately be defensible, I will not seek to settle this issue herein, as for my purposes, it

would quite satisfactory to establish the former weaker thesis.

22 Conditions similar to my (C9) and (C10) are emphasized by Gillian Brock in BLAKE AND BROCK (2015), at
85; and by Stilz (2016), at 75.

23 ] propose that this nation should be made by an infernational governance institution propetly charged with the
task of monitoring human rights violations. It is only upon sign-off from such an organization that a nation
may commence with those measures provided for below.

17



Let me now define a key piece of terminology. Going forward, I will refer to a right of
emigration that prohibits states from employing the least restrictive appropriate means of
regulating emigration referred to in (C8), even when conditions (C06)-(C7) and (C9)-(C10) are
satisfied, as a “strong right of emigration”. It is this right that will be my primary target of
attack.2 For as we shall see later, conditions (C6)-(C10)% are implications of the central
analogical argument: because similar provisos on the right to secede have been widely and
properly accepted,? I argue that these same considerations and a respect for consistency
require that the same limitations be placed on the right to emigrate.

Unlike those conditions laid down in (C6)-(C10), the former conditions (C1)-(C5) are
not as easily derived in one fell swoop from the central analogical argument. Rather, as I
have noted above, they are, at least to some extent, the products of a messier process of
weighing a multi-faceted set of additional normative and empirical considerations. Among
these factors, some of which have already been noted, are the institutional dynamics of
international emigration,?” as well as the distinct values, functions and effects of economic,
political and cultural association, some of which will be addressed in this introductory
chapter’s appendix. As a consequence, I recognize that there is somewhat greater room for
disagreement on these conditions. Indeed, the view of “least restrictive appropriate”

regulations that is reflected in my (C1)-(C5) diverges in certain important respects from the

2+ More precisely, my primary concern will be to establish that there should be no strong right of emigration
for individuals. However, I believe that this revisionary thesis has implications for regulating the relocation of
business enterprises as well. The basic reason is that autonomy right of individuals to move their bodies surely can
be no weaker than the rights of those same individuals to move their property. See infra at §1.2.3. I shall not
attempt to argue for this at length, though, and must reserve a full treatment of business for future work.

25 As well, arguably, as (8) below. See infra a §3.1 .

26 See discussion infra, at Chapter 3.

27 See infra at Chapter 1, for discussion of international brain drain and fiscal competition.
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positive proposals offered by the small number of commentators who have taken a skeptical
stance towards the international law’s categorical right of emigration.?s It is therefore
important to emphasize that a reader could in principle fully agree with the crux my central
analogical argument, and accept its main implications in the way of (C06)-(C10), while taking

a somewhat different position on those issues raised by (C1)-(C5).

A Roadmap

§0.4 The following is a brief roadmap for how the remainder of this PhD Dissertation, as
well as the larger intended work within which it will ultimately be contained, is organized.
For purposes of this Dissertation, I restrict myself to presenting Part I, Part I, and the
Appendix, while reserving Part I1I for future work.

Before proceeding with my central argument, I address two important preliminary
matters in Part L.

First, Chapter 1 examines two recent migratory patterns, commonly referred to as brain

drain (§1.1) and harmful fiscal competition ({1.2). These trends, which represent increasingly

28 Chief among these commentators are Gillian Brock and Anna Stilz. BLAKE AND BROCK (2014) (Brock’s
contribution); Stilz (2016). Brock and Stilz have importantly different views on what qualify as appropriate
regulations of exit, and neither appear to subscribe those general principles reflected in (C1)—(C5). The
differences between each commentatot’s basic position and my own are as follows.

First, while Stilz argues that ongoing taxation of emigrants can be justified in some circumstances, she does
not appear to sanction the general use of physical restrictions on exit should this taxation prove to be
administratively infeasible, or treat the destination nation unfairly. Although Stilz does entertain the possibility
that limited terms of compulsory service may be required of doctors, specifically, in the narrow circumstances
where taxation does not allow a nation to sustain its national health care system, she does not strongly commit
to this position. See Stilz (2016), at 74-75.

Second, while Brock sanctions the use of both taxation and physical restrictions in some circumstances,
she does not appear to take the same lexical approach that characterizes my positive view, which permits for
physical restrictions on emigration when and only when taxation has proved futile, or otherwise inadequate.

Finally, neither Brock nor Stilz distinguish between economically and non-economically motivated
emigration. Consequently, they do not hold that the former should generally be regulated more strictly than the
latter, or require that a nation first exercise its prerogative to restrict emigration of the former before doing so
for the latter.
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prominent modes of economic globalization, have been widely viewed as problematic from
the standpoints of domestic and global justice. Moreover, as I show, both have been
exacerbated by the international law’s recognition of a strong right of emigration. In addition
to placing our normative inquiry in its proper empirical context, this discussion will also
highlight a number of preliminary consequentialist considerations in favor of qualifying the
right emigrate, which will later be drawn upon by those arguments developed in Part II.

Second, in Chapter 2, I clarify the meaning of the main claims to be litigated, i.e., that
there are strong rights to emigrate and to secede, as well as a strong human right to emigrate.
To this end, this chapter offers an overview of the general theory of rights (§2.1) and human
rights (§2.2). In anticipation of my central analogical argument, I also consider a number of
common strategies (§2.3) for establishing as well as undermining the justification of
purported rights.

The table having been set, Chapter 3 moves to articulate the central analogical argument
with rigor and detail.?? As mentioned above, this argument proceeds in two main stages,
which are developed in Parts II of this Dissertation and Part I1I of its larger intended work,
respectively.

The first stage of analysis is taken up in Part II, which explores several morally pertinent
similarities between secession and emigration. These similarities give rise to shared pro tanto
reasons for restricting exit, and jointly establish the prima facie case for my revisionary
proposals.

In Chapter 4, I show that very strong rights to secession and emigration both permit

exiters to nullify or escape the enforcement of certain binding duties and obligations owed to

29 At that time, I will also provide a somewhat more detailed foreshadowing of the other contents of this
work.
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compatriots. These include duties of justice (§4.1), obligations to repay their home nation for
prior investments in their human capital (§4.2), and obligations to bear their fair share of the
costs of policies that they had a hand in shape (or enjoyed the opportunity to so shape)
through their participation in the nation’s political processes (§4.3).

Furthermore, as argued in Chapter 5, both rights also create perverse incentives for
individuals to engage in political conduct that undermines the fairness, efficiency and
stability of democratic governance. Such behavior includes hold-outs and strategic
bargaining with the state for more than one’s fair share of the social surplus (§5.1), as well as
various forms of free-riding and morally hazardous conduct (§5.2). Conversely, placing
moderate and judicious qualifications on rights of exit can temper these noxious incentives,
and even create salutary incentives for the state behave in a socially desirable ways, such as
respecting human rights (§5.3).

Part I1I, which is reserved for future work, will complete the analogical argument by
considering certain differences between secession and emigration, and showing that none of
them are suited to defeat the prima facie case established in Part II. Chapter 6 will address
secession’s uniquely zerritorial dimension. Here 1 will argue, among other things, that emigrants’
expropriation of other forms of capital from the nation, such as human, intellectual, fiscal
and physical capital, undermines the claimed importance of secession’s territorial
appropriation. And Chapter 7 will consider the fact that emigration, unlike secession, can, in
principle, involve the relocation of on/y the emigrant’s own human capital, to which it might
be argued she has a particulatly strong claim on the basis of the principle of self-ownership. In

response, I will distinguish among several different versions of the self-ownership thesis, and
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show that there are powerful independent reasons for rejecting at least those most capacious
formulations which support a strong right of emigration.

Finally, in the Appendix, also included in this Dissertation, I take a step back to reflect
upon my prior analysis and address some important methodological questions. Throughout
this work, I will draw liberally on tools, topics and literatures from law, taxation policy and
political economy. Nevertheless this is first and foremost a work in applied normative
philosophy, and there are several competing approaches that one might adopt in this field.
In the Appendix, I survey a number of these most commonly employed methods, and

motivate the approach actually employed herein.

As the reader might have gleaned from this itinerary, this Dissertation’s (and its larger
intended work’s) analysis of the right of exit will implicate a number of very fundamental
issues in political philosophy, legal theory, and political economy. These issues include the
scope and malleability of duties of justice,? preconditions to contractual validity,?!
institutional requirements for effective democratic governance, the nature of state
territoriality,33 and the axiom of self-ownership,3 among others. Our study will therefore
serve as a convenient vehicle for reconnoitering these perennial topics; and in the course of
considering how such issues play out within the context of political divorce, I will make

fresh contributions to a number of these longstanding questions.

30 See infra, at {4.1.

31 See infra, at {4.2.

32 See infra, at Chapter 5.

33 This will be discussed in the intended future work’s Chapter 6.
3% This will be discussed in the intended future work’s Chapter 7.
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A Brief Note on Method

§0.5 Although a fuller description of my methodology is reserved for the Appendix, it
behooves me to say at least a few words about these matters now before embarking on
Chapter 1. Those readers who would like a fuller upfront account of my general approach
should feel free to turn to this Appendix before tackling the rest of the work.

In my subsequent analysis, I shall remain officially agnostic on the question of what, if
anything, constitutes the single correct theory of political morality, justice, public policy, and
so forth. Accordingly, I eschew arguments whose plausibility depends upon the reader
subscribing to a specific high-level normative view (e.g., cosmopolitan distributionally-
sensitive ideal-preference rule-consequentialism with agent-relative permissions!). Instead, to
build a case for my revisionary thesis, I do two things. First, I offer some arguments—i.e.,
my central analogical argument, and certain of its supporting (or subsidiary) arguments—
whose premises should be found appealing to readers who hold a broad range of theoretical
commitments. Second, where it is not possible to completely avoid the use of assumptions
that are somewhat controversial, I seek to offer a variety of different considerations in the
hopes that some subset of these arguments will be found persuasive by each, or at the least
the vast majority of my readers.

These measures will be undertaken with the ultimate goal of establishing convergence
among a broad range of normative perspectives on the correct treatment of the right of exit.
I refer to this general approach as dialectically pluralist. for purposes of settling the specific

issue of concern (here, the proper contours of the right of exit), the dialectical pluralist draws
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upon a variety of distinct normative considerations, in the hopes of establishing broad
agreement among interlocutors with different theoretical commitments. This common sense
approach to building consensus is a frequently employed method in scholarship on the law,
public policy, biomedical ethics, among other fields, although contributors to these
literatures have not always been as self-conscious about the use of this method as they
might.

In keeping with this strategy, I seek, wherever possible, to entertain the general
normative views of those who have hitherto opposed granting states the discretion to
impose greater restrictions on emigration than those deemed permissible under the status
quo. Going forward I refer to these interlocutors as An#-Restrictionists; and conversely, 1 refer
to those who approve of granting states the discretion to implement the restrictions that I
tavor as Restrictionists. In other words, accepting the Anti-Restrictionist’s preferred normative
theories arguendo, I show how a strong case can still be made for the restrictions I support.
(But this generosity still knows soze limits; and for those general views that I find very
dubious, such as pure political voluntarism, I sketch reasons why such theories should be
rejected,? all while showing how the exit restrictions that I recommend can be derived from
a diversity of more plausible moral presuppositions.)

While I, like any other legal philosopher, have views about which fundamental normative
theories are more or less plausible, my primary objective in this work will not be to convert
the reader to any one pet theory of justice. Rather, it will be to guide her to my conclusion

regarding the correct approach to a particular issue in applied ethics, political philosophy and

35 See infra at §4.1. Reasons for rejecting pure political voluntarism will be explored in my discussion of self-
ownership principles in chapter 7 to the larger intended future work.
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legal theory (i.e., whether ought to be a strong right to emigrate), which I believe can be

arrived at from multiple of starting points.

Chapter Appendix

In this Chapter Appendix, I briefly sketch several considerations for recognizing more
robust rights of emigration for political and cultural reasons than for economic reasons.
These arguments cannot be fully developed herein; and I must leave that task as a project for
future work. Those readers who need no convincing of this claim should feel free to skip
ahead to Chapter 1. For those who like some word of explanation, consider politically and

culturally motivated emigration in turn.

(A) Political emigration. As discussed at greater lengths at Chapter 5, some commentators have
argued that the human right to emigrate is justified on the grounds that it functions as an
effective hedge against the threat of government tyranny.3 Prospectively, this right can deter
state mischief, since if a nation’s citizens enjoy the opportunity to leave, the government is
less likely to attempt to mistreat them. And in the event that a tyrannical regime does still
rise to power, this right would allow citizens to escape this vexed political environment.
These protective functions appear to have been the main reasons for including the right to
emigrate in the Universal Declaration of Human Rights, and such concerns are substantiated
by historical examples of oppressive regimes restricting their populations’ exit, including

Soviet Union, Nazi Germany, Cuba and North Korea, among others.

36 See e.g., MILLER, STRANGERS IN OUR MIDST, at 110; GILLIAN BROCK AND MICHAEL BLAKE, DEBATING
BRAIN DRAIN: MAY GOVERNMENT RESTRICT EMIGRATION? (2014) (Blake’s conttibution).
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These considerations, it seems to me, provide good grounds for accepting a right of
emigration for political reasons. However, they do not apply to emigrants seeking to leave
their home nation for reasons other than feared or actual political persecution, or other
governmental misbehavior. Therefore, to the extent that the subjective motivations for
emigration can be reliably ascertained,’” they would not justify a right to emigrate for (tax or
non-tax) economic reasons. Moreover, they do not even justify accepting an unqualified
right of emigration for political reasons, since, as I argue at greater length in Chapter 5,
adequate protection against these threats could be achieved by positing a weaker right to
emigrate for political reasons that incorporates those safeguards reflected in conditions (C1)-

(C10) proposed in this introductory chapter.

(B) Cultural emigration. The case for privileging culturally motivated emigration over economic
emigration is multifaceted, and draws upon a number of considerations for why economic
association may, as a more general matter, be regulated more strictly than cultural
association. I offer only a sketch of its several strands for now, and must reserve a more
complete treatment of this topic for future work.

First, as a rule of thumb, cultural association is more intrinsically valuable than economic
association, which more often derives the bulk of its value instrumentally from the wealth
that it generates. This intuition is supported by reflecting on the fact that if, Marx’s techno-
communist utopia were to be brought about, fewer people would likely continue to work at
their present jobs than would remain engaged in their cultural associations (although there

certainly would be exceptions). And in turn, the wealth that accounts for the bulk of

37 See supra at footnote 16 and infra at Chapter 5.
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economic association’s instrumental value is subject to declining marginal value for its
possessors. A related point, which employs the language of liberalism rather than
utilitarianism, is that as one’s level of wealth increases, there will be fewer conceptions of the
good whose effective pursuit requires such level. Similar observations do not as obviously
apply to the intrinsic value of cultural association.

Second, unlike cultural association, unregulated economic association has the tendency
to generate domestic and global inequalities that produce various social harms, and which
can undermine the background conditions for the effective exercise of other rights.3 For
instance, greater holdings in wealth can often be leveraged to obtain disproportionate
influence over a society’s political processes. Furthermore, in the presence of extreme
disparities in natural or social endowments, providing well-endowed individuals with rights
to extract the full economic rents from their labor and capital can lead to circumstances
where less well-endowed individuals are unable to meet their basic material needs, whose
satisfaction is required to exercise any other rights. Substantial material inequalities can also
produce stigma and feelings of inferiority on the part of the worse-off. In some instances,
such harms stemming from economic inequalities can be interpreted as market failures that
arise as the result of market participants lacking perfect knowledge of the cumulative effects
of each other’s transactions.® In the context of our present study, unregulated economic
migration can generate pernicious domestic as well as international inequalities, some of

which are surveyed in Chapter 1’s discussion of brain drain and fiscal competition.

3 See e.g., MICHAEL WALZER, SPHERES OF JUSTICE (1983), Thomas Scanlon, The Diversity of Objections to
Inequality, THE LINDLEY LECTURE (1996).

3 See G.A. COHEN, SELF-OWNERSHIP, FREEDOM AND EQUALITY (1995). As with other market failures,
social welfare can often be improved upon by judicious government intervention—which here would take the
form of redistributive taxation or other regulations on economic association. See classically ARTHUR PIGOU,
THE ECONOMICS OF WELFARE (1920).
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The third strand in the justification for subjecting economic association to more
stringent regulation than cultural association takes as its starting point an influential
argument of Ronald Dworkin’s, regarding one of the main functions of rights. Dworkin
initially distinguishes between two types of preferences: self-regarding preferences are preferences
for states of affairs that directly affect one’s own welfare, while exzernal preferences are
preferences for states of affairs that impact the welfare of others, and which do not directly
affect one’s own welfare (apart from effects that knowledge of these preferences’ satisfaction
or frustration may have upon the individual).** The default aim of policymaking, Dworkin
claims, should be to create laws and institutions that promote social welfare. However, it is
critical that external preferences be excluded from this consequentialist policy calculus, as
their inclusion would “double count” the preferences of some, as well as permit the holders
of these external preferences to exert liberally unacceptable influence over the lives of
others. In practice, though, it would be very difficult to identify and invalidate votes cast (or
other actions undertaken) in the service of advancing one’s external preferences. So, the
most effective way of guarding against their inclusion would be an indirect approach: by
according people rights to engage in certain activities, or to freely operate in certain spheres,
the state can prophylactically nullify the effect of including countervailing external
preferences in the background consequentialist policy calculations. Connecting these general
theoretical considerations to the topic of economic regulation, Dworkin proceeds to suggest
that, as a sociological matter, people have fewer external preferences regarding the scope and
form of others’ economic association than regarding others’ cultural (and religious)

association, which preferences are often rooted in prejudice. Indeed, those preferences

40 RONALD DWORKIN, TAKING RIGHTS SERIOUSLY (1977).
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regarding the form or extent of others’ economic association seem to typically be predicated
upon the effects that this economic association has upon on the preference holders’ well-
being. Therefore, the need to prevent illicit double counting of preferences in the
consequentialist policy calculus does not require recognizing as strong rights to economic

association as for cultural association.
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PART I: PRELIMINARIES
& STATEMENT OF THE
CENTRAL ARGUMENT
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CHAPTER 1: EMPIRICAL
PRELIMINARIES - RECENT
MIGRATORY PATTERNS FOR
PERSONS AND CAPITAL

§1.0 Before offering a full statement of my central analogical argument for the revisionary
thesis#! in Chapter 3, I must undertake two preliminaries. The first (empirical) preliminary is
to further examine the economic, institutional and legal backdrop against which our
normative inquiry will take place. To this end, in this Chapter 1, I present a targeted
overview of the literatures on two recent mass migratory patterns, which will provide
relevant context for my subsequent arguments and analysis in Part II. The second
(theoretical) preliminary will be to answer the question of what it means to say that there is a
right to emigrate or secede—as well as a human right to emigrate more specifically. In the
service of this goal, in Chapter 2, I provide a brief overview of the philosophical theory of

rights and human rights.

This chapter will begin to show why our task of comparing the two means by which an
individual or group might withdraw from a nation is such a consequential one. If I am right

in my central contention—viz., that emigration is sufficiently similar to secession that it is

4 Te., the thesis that those significant qualifications outlined in §0.3 should be placed on the right to
emigrate.
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indefensible to strictly regulate the latter, while neatly always giving the former a free pass—
then significant changes ought to be written into the fabric of international human rights,
migration and taxation law. In particular, I have suggested that proposals (C1)-(C10), put
forth above in §0.3, should be incorporated into existing legal doctrine and reflected in
practice. However, making these (or similar) revisions to the international law would likely
result in some significant changes in the dynamics of global economic intercourse.

Why this is so will become clear by considering two recent mass migratory patterns,
commonly referred to as brain drain and harmful fiscal competition.*> These phenomena, which
represent increasingly dominant modes of globalization,* have generated voluminous legal
and economic literatures, within which there has been widespread (albeit somewhat
undertheorized) appreciation for the fact that both trends appear problematic from the
standpoints of both domestic and global justice. Due to scant communication between the
respective literatures on brain drain and harmful fiscal competition, however, there has been
little in the way express recognition that both stem from a common, if partial, cause: namely,
that economically motivated actors have increasingly availed themselves of the international
law’s extremely permissive stance towards the emigration of persons and the relocation of
their capital, in order to pursue goals quite distinct than those contemplated when the right

to emigrate was originally promulgated in the UN Declaration of Human Rights.#

42 A comprehensive analysis of these complex global trends could not be achieved without devoting far more
pages and ink to the task than I have available. Because the main aim of this work is argumentative and
analytical, rather than expositive, this cursory synopsis will suffice for my purposes.

4 See e.g., Frederic Docquier and Hillel Rapoport, Globalization, Brain Drain, and Development, 50 JOURNAL OF
ECONOMIC LITERATURE 681(2012); TSILLY DAGAN, INTERNATIONAL TAX POLICY: BETWEEN COMPETITION
AND COOPERATION, at 12-42 (2018).

#  As mentioned in the Chapter Appendix to the Introduction, and as discussed further at §5.3.2, it appears
that the human right to emigrate was largely intended to serve as a prophylactic measure against government
tyranny, rather than to permit mobile actors to pursue profit the wotld over. Thus, economically motivated
uses are what I have heard Amy Sepinwall refer to as an “gff label” use of the right.

32



This chapter will go some way towards connecting the dots between these trends. As we
shall see, the international law’s entrenched strong right of emigration plausibly restricts the
range of policies that states may use to effectively combat both brain drain and harmful fiscal
competition. Conversely, if this right were ultimately curtailed in the ways I have suggested,
states would enjoy the authority to take certain countervailing measures necessary to tame
these migratory patterns, which have hitherto been frowned upon by international legal
practice. Codifying (C1)-(C10) into law thereby has the potential to significantly alter the
pattern of cross-border movement for persons, capital, and economic activity. Far from
constituting a question fit only for the ivory tower, the logic and limits of political divorce
carry great implications for the contemporary global economic landscape.

In addition to providing pertinent context and drawing out certain practical implications
of our inquiry into the right of exit, this chapter’s analysis of brain drain and harmful fiscal
competition also offers some preliminary consequentialist considerations in favor of granting
states the authority to sometimes tax and regulate their emigrants. The argument implied by
the following discussion runs as follows. As we shall see:

Premise-1: Brain drain and harmful fiscal competition produce certain outcomes
that are morally undesirable by the lights of a number of plausible normative
theories.”

Furthermore, as I contend:

4 These include (1) egalitarian theories that view inequalities as intrinsically undesirable, (2) prioritarian theories
that accord greater moral weight to the claims of worse-off individuals, and (3) ##ilitarian theories that accept the
declining marginal utility of wealth.
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Premise-2: Granting states the authority to judiciously tax and regulate the
emigration of persons and businesses will sometimes be required to adequately
forestall or offset these putatively morally bad outcomes.

Therefore:
Conclusion: Plausibly, there are at least pro tanto moral reasons for sometimes
granting states the authority to both tax and regulate emigration of persons and

businesses.

I believe this argument to be sound. Nevertheless, its conclusion is somewhat limited, as
merely highlighting the unpalatable consequences of brain drain and fiscal competition will
not suffice to justify emigration restrictions, a// things considered, if there nevertheless ought to
be a (near-)unqualified right to relocate one’s person and capital, come what may.* This
might be so, for instance, if there were a strong moral right to relocate one’s person and
capital that ought to be reflected in legal doctrine and practice. For this reason, I will not rest
my case for my revisionary proposals on this line of reasoning. Rather, I’ll largely use this
chapter’s discussion to bring to light certain consequences of the international law’s
extremely permissive stance towards emigration, which will later be drawn upon by those
arguments that I develop in a more philosophically fashion in Part 11, and which will
establish that there (morally) ought to be no strong (legal) right to emigrate. As those
arguments will go to show, it is sensible to regard brain drain and the economically

motivated expatriation that gives rise to harmful fiscal competition as functionally and morally

4 If one adopts a pute rule-consequentialist view of rights, however, the prospects for this consequentialist
line of argument being dispositive are somewhat more auspicious. See infra at Chapter 3 for discussion of the
rule-consequentialist theory of rights.
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on a par with certain morally objectionable secessionist movements; and because the latter

may be regulated, so too may the former.

Brain Drain

The Pattern Explained

§1.1.1 Brain drain refers to the migratory pattern of individuals with relatively high human
capital leaving their home (or source) nation to settle in a more developed host (or destination)
nation, where they earn higher economic returns on their talents and abilities (both native and
cultivated). For many developing home nations, this outward flow of human capital has
created dire shortages of critical human setvices, such as medical care.*’ It has also deprived
these home nations of substantial tax revenues, economic innovation, and future leaders. As
a consequence, many such nations have suffered from institutional stagnation and even
regression.

To be sure, brain drain can have certain positive consequences for home countries as
well. For instance, the prospect of emigrating may prompt members to acquire more
education or training than they otherwise would, in the hopes of one day earning a
handsome return on these improvements to their human capital; this is sometimes referred
to as “brain gain”.*® And even where emigrants are ultimately lost to more developed host
nations, the home nation may enjoy the benefits of this increased human capital in the

interim period. In addition, emigrants often send back remittances to family members in

47 Devesh Kapur and John McHale, Should a Cosmopolitan Worry about the “Brain Drain”?, ETHICS AND
INTERNATIONAL AFFAIRS 305, at 307 (2000).
48 Id. at 310.
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their home nation, thereby increasing the country’s stock of fiscal capital,” or aid in the
creation of diaspora networks between the home and host nations.” Finally, some emigrants
eventually return to their home country, bringing with them refined skills and fiscal capital.”!

However, while the net negative/positive consequences of brain drain vary from case to
case, the empirical literature suggests that the poorest and least developed nations are
typically the most adversely effected.” For them, those salutary byproducts of emigration
recorded above are not generally pronounced enough to offset the critical loss of human
capital. While the opportunity to relocate to more developed host nations is of course a
boon for the emigrants themselves, these individuals tend to be among the more educated
and innately talented members of their native societies. Thus, the improvement in their lot is
often bought at the expense of the welfare of the true globally worst-off: viz., the worst-off
members of the worst-off societies. As a result of brain drain, two sets of inequalities are
thereby exacerbated:

(@) The gap between the worse-off and better-off individuals native to developing

nations; as well as
(i) The gap between worse-off and better-off nations comprising the global

community.

4 Mihir Desai, Devesh Kapur, and John McHale, Sharing the Spoils: Taxing International Human Capital Flows,
INTERNATIONAL TAX AND PUBLIC FINANCE 663, at 673 (2004).

50 Id. at 674-75.

51 Kapur and McHale (2006), at 311.

52 See Kapur and McHale (2000), at 312. Kapur and McHale obsetve that the Caribbean nations of
“Grenada, Jamai and Haiti have skilled emigration rates above 80 percent.” And in Africa, “exceptionally high
rates are observed for Cape Verde (68 percent), Mauritius (56 percent), Sierra Leone (52 percent) and Ghana
(47) percent.” Id. at 306-07.
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Brain drain thus appears objectionable from the standpoints of distributionally sensitive
egalitarian> and prioritarian3* theories of dowmsestic justice, due to inequality (i), as well as from
the standpoint of such theoties of global justice, due to inequality (ii). Due to the declining
marginal utility of wealth, it’s plausible that these outcomes will be found undesirable from
the standpoint of domestic and global utilitarian theories, as well.

As the political philosopher Gillian Brock has recently argued in her own recent
heterodox defense of moderate emigration restrictions, the plight of the globally worst-off
demands our earnest attention.’s To discharge this duty, we are obliged to reexamine the
justifications for the international law’s human right to emigrate in an appropriately critical
and neutral light, as this right significantly circumscribes the responses that developing
countries may permissibly adopt to combat the brain drain. In the next two sections, 1

explain some of the main such obstacles.

Curbing Brain Drain Through Taxation or Restrictions on Emigrants?

§1.1.2 One strategy for offsetting brain drain is for developing home nations to tax their
emigrants on their worldwide income on an ongoing basis,’ at least for some transitional

period.”” This would include income generated within the home nation after the emigrant’s

5 Egalitarian theories of distributive justice hold that inequality among individuals is a bad in and of itself.
E.g., LARRY TEMKIN, INEQUALITY (1993); Larry Temkin, Egalitarianism Defended, ETHICS (2003).

>4 Prioritarian theories of distributive justice hold that greater moral weight should be accorded to the claims
or welfare improvements of worse-off individuals. E.g., Derek Parfit, Equality or Priority? (2000); MATTHEW D.
ADLER, WELL-BEING AND FAIR DISTRIBUTION (2012); MATTHEW D. ADLER, MEASURING SOCIAL WELFARE:
AN INTRODUCTION (2019).

% BLAKE AND BROCK (2014), at 11.

56 That is, income whose legal “source” is either the home nation, the destination or some foreign nation.
The tax laws contain complex rules for determining the source of different types of income, which in turn
dictate how the income is taxed for different classes of potential taxpayers. The U.S. sourcing rules are set forth
in Internal Revenue Code §§ 861-863, 865, 884(f).

57 For instance, see JAGDISH N. BHAGWATI AND JOHN DOUGLAS WILSON (eds.), INCOME TAXATION AND
INTERNATIONAL MOBILITY (1989).
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relocation, as well as income generated within the host nation or other third-party nations.
This regime, which I defend and seek to resurrect in this work, has been influentially
explored by the Indian-American economist Jagdish Bhagwatti. Notwithstanding its logic
and initial appeal, however, the ongoing taxation of expatriates (i.e., emigrants who have
renounced their citizenship) on their worldwide income appears legally problematic in light
of the international law’s clear prohibition on regulating emigration.

For it is commonly believed that this tax scheme would unduly burden cross-border
movement due to the prospect of double taxation. To appreciate this issue, which arises in
numerous contexts in the realm of international taxation, suppose that host nations did not
cede primary taxing authority to home nations for income generated by the home nation’s
expatriates (i.e., the host nation’s immigrants) within the host nation or third-party nations.
In that case, the expatriates would be taxed both by the host nation as well as by home
nation on this income after their relocation. Unless each nation’s tax rates on such income
were reduced accordingly, this would often lead to a very large aggregate tax burden, which
would not only eat away at the premiums the expatriates anticipate earning on their human
capital in the host nation, but might even make residence in the host nation financially
infeasible. And in so doing, it could often discourage the act of emigration in the first place.

Because, as I discuss further in Chapter 2, the human right to emigrate, as it exists under
present international law, is best construed as a strong caim-righ?® requiring states to forbear
from taking measures that excessively inhibit exercise of the right—and perhaps even to take
certain positive measures to ensure that the right can be effectively exercised—home nations

that indirectly yet significantly burden emigration through double taxation might plausibly be

58 This will be itoned out Chapter 2, where I provide a primer on the theory of rights. More precisely, the
right to emigrate is a complex of various “Hohfeldian incidents,” which contains a claim-right.
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viewed as running afoul of the dictates of international law. By comparison, because
international law posits no corresponding human right to zzmigration, host nations would
not appear to be under a corresponding duty to alleviate the problem of excessive double
taxation by ceding primary taxing authority to home nations, in the event that the home
nation failed to do so.

In light of the likely deterrent effects of double taxation on emigration, it seems
reasonable to surmise that the international law’s strict stance the right to emigrate has, in
combination with other factors,? contributed to the emergence of a norm whereby nations
forbear from taxing the worldwide income of their expatriates, as well as their non-resident
citizens—that is, legal citizens of a nation who nevertheless reside abroad.c® Indeed, as things
stand, no nation presently taxes its individual expatriates on worldwide income,s! and only

the United States¢? seeks to tax its non-resident citizens’ on such income.s3 And even this so-

5 As discussed in greater depth below at §1.1.3, the practical difficulty of administering a tax on
expatriates—as well, to a somewhat lesser extent, on non-resident citizens—has also likely contributed to
nations decision to forbear from taxing their emigrants on an ongoing basis. However, if the international law
had historically permitted states to physical restrict emigration under some circumstances, it seems likely that
more nations would have been able to overcome these administrative obstacles. This is because a failute by
host nations to cooperate in collecting and remitting this tax to the home nation would often lead to the home
nation deciding to restrict emigration preemptively. This would often be the host nation’s detriment, as it
would deprive the host nation of the opportunity to tax residual income that otherwise would have arisen
within the destination nation’s borders and which the home nation would have declined to tax in full.
Consequently, if international law had historically permitted home nations to sometimes restrict emigration,
host nations would have possessed the incentive to cooperate in the collection and remittance of the home
nation’s tax on its emigrants, and the tax’s administrative difficulties could likely have been circumvented. In
this way, the international law’s strong right of emigration has also indirectly contributed to nations’ decision to
forbear from taxing their expatriates.

%0 These may ecither be (i) emigrants who do not renounce their citizenship, or (ii) citizens who were born
and continue to reside abroad.

61 However, under § 877A the U.S. levies a more limited one-time toll charge on certain wealthy expatriates’
untaxed asset appreciation. The assets are deemed to be sold for their present fair market value on the date of
expatriation, and tax is owed on the difference between the value of these assets and their aggregate tax bases.
62 The Philippines previously sought to tax their non-resident citizens’ wotldwide income, but was largely
unsuccessful due to administrative difficulties, some of which atre discussed below. See Richard D. Pomp, The
Experience of the Philippines in Taxing its Nonresident Citigens, in BHAGWATI AND WILSON (1989).

63 Note, however, that most nations tax the domestic-source income of their non-resident citizens. The US, for
example, taxes both non-resident citizens, as well non-citizens (to an extent), on US-sourced income.
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called “citizenship tax”is highly circumscribed, as U.S. non-resident citizens enjoy a hefty
exemption on tens of thousands of dollars in foreign earned income, referred to as a foreign
earned income exclusion,’ as well as a foreign tax credit for income taxes paid to foreign
governments.” Whereas the latter reduces the income of a non-resident citizen that is
taxable by the U.S., the latter offsets the non-resident citizen’s U.S. tax bill for income taxes
paid to foreign governments on foreign-sourced income on a dollar-for-dollar basis.

Like the choice to forgo taxing expatriates completely, it might be argued these
limitations on the citizenship tax are necessary safeguards against the specter of excessive
double taxation and the creation of impermissible obstacles to cross-border movement.¢6
Quite predictably, however, these limitations on the citizenship tax have also substantially
reduced the revenue generated by the taxation of non-resident citizens.”” Given the U.S.’s
(and previously, the Philippines’s) underwhelming fiscal results on this front, it seems likely
that developing nations have declined to take these two countries’ lead in taxing their non-
residents citizens, at least in part because of the expectation that the meager revenues to be
generated from these taxes would fail to justify their substantial administrative difficulties

and costs.®

64 Internal Revenue Code § 911. The current ceiling is $100,000 of foreign earned income.

% Internal Revenue Code § 901.

% But note that as a historical matter, other policy considerations appear to have contributed to the US’s
adopting these limitations. For instance, the foreign earned income exclusion seem to have been intended “to
make U.S. businesses more competitive abroad by making the use of U.S. employees abroad less expensive (i.c.,
lower employer reimbursements for extra tax expenses incurred because of overseas transfers).” MINDY
HERZFELD, INTERNATIONAL TAXATION IN A NUTSHELL 224 (2019).

67 See e.g., Daniel Shaviro, Taxing Potential Community Mentbers® Foreign Source Income, 70 TAX LAW REVIEW, 75,
at 85-88 (2016); Reuven S. Avi-Yonah, The Case Against Taxing Citizens, 58 TAX NOTES INT'L 389, at 393 (May
3, 2010). Other recent articles discussing the U.S. citizenship taxes includes Michael S. Kirsch, Revisiting the Tax
Treatment of Citigens Abroad: Reconciling Principle and Practice, 16 FLA. TAX REV. 117 (2014); Michael S. Kirsch,
Taxing Citigens in a Global Economy, 82 N.Y.U. L. REV. 443 (2007); Ruth Mason, Citizenship Taxation, 89 S. CAL. L.
REV. 169 (2016); Bernard Schneider, The End of Taxation Withont End: A New Tax Regime for U.S. Expatriates, 32
VA. TAXREV. 1 (2012); and Edward A. Zelinsky, Citigenship and Worldwide Taxation: Citigenship as an Administrable
Proxy for Domicile, 96 ITOWA L. REV. 1289 (2011).

% Such administrative difficulties are discussed below.
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§1.1.3 In addition to plausibly constraining nations’ ability to exact compensation for the
brain drain through taxation, it should go without saying at this point that the international
law also prohibits them from stopping these outflows outright through physical restrictions
on emigration. However, in many cases, the prerogative to physically restrict the emigration
of desirable citizens (even if temporarily), would be necessary for developing home nations
to effectively combat the costs of brain drain. This might be so for at least two reasons:

(A) a tax on expatriates will often be inadministrable, at least without the host nation’s

cooperation;
(B) fiscal and human capital are not perfectly (or even substantially) substitutable.

Let me explain each in turn.

(A) The first reason why home nations require the discretion to sometimes physically restrict
emigration if they are to effectively combat brain drain is that the taxation of expatriates and
non-resident citizens will often be administratively infeasible. Because home nations cannot
easily verify their emigrants’ income or enforce penalties for those who fail to remit their
taxes, they would have little or no recourse against emigrants who underreport income, or
fail to file tax returns altogether. Home nations would therefore be dependent upon the
good faith reporting of their emigrants, and would be unable to collect from those
individuals who are not motivated to pay their taxes by a continued sense of patriotism or
connection to their native society. Indeed, the prospects for enforcement are particularly

inauspicious for developing nations who lack the infrastructure required to self-police these
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obligations, as well the bargaining power to induce host nations to cooperate in the
collection and remittance of said taxes.”” Call this the administration problem.

This administration problem constitutes a formidable pragmatic reason, in addition to
the international law’s prohibition on excessively burdening emigration, why developing
home nations have shied away from taxes on expatriates and non-resident citizens. However,
these two reasons are not entirely independent; and in fact, the administration problem is
greatly compounded by the international law’s recognition of a strong right to emigrate, in
the following way.

In most instances, the administration problem could only be surmounted with the /st
nation’s cooperation in collecting and remitting the home nation’s tax on its emigrants. But self-
interested host nations are quite unlikely to cede primary taxing authority for the income
generated within its borders (or in third-party nations) by these individuals, unless they are
given some incentive to do so. The critical insight is that if, contrary to the current law,
home nations enjoyed the prerogative to physically restrict emigration, then bost nations wonld
acquire just such an incentive to cooperate.

For given this alternate background allocation of legal rights, it would often behoove
host nations to administer the home nation’s emigration tax, since the host nation would
often do better for itself if it taxed its immigrants on their residual income (i.e., income not
taxed in full by the home nation), than if the home nation instead preemptively exercised its
prerogative to prevent these migrants’ relocation to the host nation altogether. For example,

if (i) some home nation decides to tax its expatriates on their host-nation-sourced income at

% For an in depth case study of the Philippines’s historical difficulties in administering taxes on their non-
resident citizens, see Richard D. Pomp, The Experience of the Philippines in Taxing its Nonresident Citigens, in
BHAGWATI AND WILSON (1989).
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20%, and (ii) it is known that these emigrants would not be deterred from relocating to the
host nation by an aggregate tax rate lower than 35%, then (iii) the host nation could still levy
a 15% tax on this income. However, if the home nation instead prevents migration to the
host nation because the latter refuses to cooperate in the administration of the former’s tax
on its expatriates, and thereby forestalls these would-be emigrants from generating the host-
nation-sourced income, the host nation would not get its 15% cut. The host nation would
then be worse off than in the first scenario, where it cooperates in the administration of the
home nation’s 20% tax on its expatriates. To put the matter simply: a piece of something, for
the host nation, is better than all of nothing.

By failing to cooperate in this manner, and by sometimes inducing the home nation to
proactively restrict emigration, the host nation would also forfeit the economic benefits of
(would-be) expatriates’ labor, human and physical capital. In addition to the loss of valuable
tax revenues, then, such intransigence would often result in a host nation’s depriving itself of
increased private sector surplus.

We see then that physical restrictions of emigration, if they were permitted by
international law, might be employed by home nations to combat brain drain in either of two
ways. Not only could they be used directly to stop or slow down outflows of desirable
members and capital, but—in addition—the were threat of imposing such restrictions could
also be used to coax cooperation from host nations in the collection and remittance of taxes
levied on expatriates and non-resident citizens, and in so doing, solve the administration
problem. Developing nations would therefore often be able to engage in help self-help

without actually having to resort to heavy handed restrictions on emigration.

43



(B) That being said, there is reason to think that ongoing taxation of emigrants, coupled
with the threat of actual restrictions, would not always solve all the problems faced by
developing nations that are posed by brain drain. A second reason why developing nations
require the prerogative to sometimes implement physical restrictions on exit is that human
and fiscal/physical capital are not petfectly substitutable for each other. This assumption is
quite common in economic theory: it is, for instance, reflected in widely employed versions
of Cobb-Douglas production functions.”® As a consequence of this imperfect substitutability,
the fiscal compensation delivered by emigration taxes may, in a small number of cases, fail to
put the home nation in as roughly good of a position as it would have been, but for its loss
of human capital.” T will call this the substitution problem.

In response, it might be suggested that home nations could circumvent the substitution
problem by using revenue from taxes on emigrants to provide education or other
professional training for those of its citizens that remain, in order to increase the home
nation’s stock of human capital. Probably to some extent; however, this strategy is subject to
at least two limitations. The first is that the finite supply of innate ability among remaining
citizens could generate constraints on the efficacy of such training programs. Generally, it
will be those individuals with higher native ability that seek to emigrate, since their greater
talents offer the promise of higher economic rewards in developed host nations. Due to this
self-selection effect, however, training programs may sometimes be unable to reproduce the
source nation’s original level of human capital. The second limitation is generated by a time-

lag problem: since it takes time for a nation to reinvest its tax revenues to train its remaining

70 See e.g., HAL VARIAN, INTERMEDIATE MICROECONOMICS: A MODERN APPROACH (1987).

71 For similar points about how financial remittances cannot fully substitute for loss of human capital, see
BLAKE & BROCK (2014), at 44; Devesh Kapur and John McHale, GIVE US YOUR BEST AND BRIGHTEST: THE
GLOBAL HUNT FOR TALENT AND ITS IMPACT ON THE DEVELOPING WORLD, at 162 (2005).
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citizens, the source nation could incur significant costs during the interim period, which
might be difficult to fully recoup.

In sum, the international law’s recognition of a strong right of emigration plausibly
constrains developing home nations in exacting compensation for brain drain through the
(double)taxation of expatriates and non-resident citizens. Furthermore, it prohibits them
from using the mere threat of physical emigration restrictions to coax cooperation from host
nations in administering such taxes, which could often be used to solve the administration
problem. In this way, the right to emigrate has also indirectly contributed to the nations’
inability to tax their emigrants. Lastly, the right prevents home nations from relying upon
physical restrictions where the imperfect substitutivity of human and fiscal/physical capital
renders taxation an imperfect compensatory device. If the international law were reevaluated,
and the scope of the prevailing strong right curtailed, these three policy responses could be
reconsidered as viable policy options for developing home nations being bled dry by brain

drain.

Harmful Fiscal Competition and the
Race to the Bottom

The Pattern Explained

§1.2.1 Let us now consider a second troublesome migratory pattern that has been
exacerbated by the international law’s extremely permissive treatment of emigration. This
phenomenon is commonly referred to as harmful fiscal (and regulatory) competition. The basic
problem can be set forth as follows.
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In recent years, capital has become increasingly mobile for a variety of reasons, at least
three of which bear mentioning. First, and most obviously, improvements in transportation
continue to permit cheaper and faster shipment of persons and physical objects across the
globe. Second, due to rapid advancements in communication and information technology,
geographically disparate business operations can now be run as an integrated enterprise. This
capacity for centralized management and coordination has encouraged firms to split up their
operations and to scatter them across the globe, both in order to take advantage of foreign
markets, as well as to avail themselves of favorable legal environments (including low tax
rates). Third, increasingly sophisticated legal techniques have been engineered that permit
multi-national business enterprises to nominally shift their profits to lower-tax jurisdictions,
where they are recognized for tax or other legal purposes.” This is commonly referred to as

shifting “paper profits.”

72 Various techniques employed by multinational-enterprises to shift paper profits are enumerated in
THOMAS RIXEN, THE POLITICAL ECONOMY OF INTERNATIONAL TAX GOVERNANCE, at 77-81 (2008); DAGAN
(2018), at 29. Among these are (i) strategic transfer pricing, (ii) earning stripping (also referred to as the use of
thin capitalization), and (iii) corporate inversions. Briefly consider each.

(1) Strategic transfer pricing involves setting the prices that goods and services are sold among business entities
under common ownership in order to increase profits that the group realizes in jurisdictions with lower tax
rates, while reducing profits in jurisdictions with higher tax rates. For example, consider an multi-national
enterprise (MNE) that is in the business of selling widgets. Its Parent Corporation (PC), which is located in
high-tax jurisdiction, manufactures the widgets and sells them to a wholly owned Foreign Subsidiary (FS)
located in a low-tax jurisdiction, where FS sells the widgets to the public. In this case. it would be in the MNE’s
interest to have PC sell the widgets to FS at a low price, as this would lead to FS taking a low tax basis in the
widgets and would increase the profits that FS later realizes in the low-tax jurisdiction when it resells the
widgets to the public. In addition, this scheme would reduce the profits that PC realizes in the high-tax
jurisdiction. The end result is a lower global tax bill for the MNE. E.g., REUVEN S. AVI-YONAH, ADVANCED
INTRODUCTION TO INTERNATIONAL TAX LAW, at 31 (20 ed. 2019). To combat such tactics, the tax laws seck
to subject intercompany prices to an ar’s length standard, which legally “requires that the division of income
among companies within a commonly controlled group should be based on estimates of how the income
would be divided if the commonly controlled companies were instead unrelated companies, acting with respect
to one another at arm’s length.” Id. at 30. One major limitation of this approach, however, is that corporations
often realize synergies or lower transaction costs from operating under common ownership. Therefore, there
often is not a comparable market transaction to use as a benchmark. E.g., DANIEL N. SHAVIRO, FIXING U.S.
INTERNATIONAL TAXATION, at 38-39 (2014).

(iz) Earning Stripping, ot the use of thin capitalization, involves one entity (say a Parent Corporation PC)
located in a low tax jurisdiction funding a related entity (e.g., a Foreign Sub FS) in a high-tax jurisdiction with
large amounts of debt in lieu of equity. FS can then shift its profits to the low-tax jurisdiction by paying back
PC on the loan with interest. In addition, FS can take a deduction on these interest payments, further reducing
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As these myriad strategies and techniques have proliferated, individuals and business
entities have increasingly sought to minimize their global aggregate tax obligations,
regulatory compliance costs, and other costs of business by systematically relocating capital
to jurisdictions with lower tax rates, less stringent regulatory regimes, and cheaper inputs,
such as labor wages. The decision to optimize in this fashion is not wholly elective. Rather,
the logic of capitalism that prevails in an interwoven global economy dictates that businesses
must often do so if they are to stay afloat: firms who fail to take to take such steps may be
driven out of business by competitors, either at home and abroad, who successfully
minimize costs in this fashion. In many instances, these efforts involve the actual relocation
of persons, assets or business operations to foreign lands. But the objective can be furthered
through the use of creative legal planning and accounting to shift paper profits as well.

Prompted by the jurisdiction shopping of wealthy individuals and multi-national business
enterprises (MNEs),” nations have begun to compete for a common fiscal and economic base by
offering these owners of mobile capital reduced tax rates, laxer regulatory standards, and
otherwise more favorable legal treatment than the next country down the road.”* And over
time, this rivalry has given rise to mutually destructive race(s) to the bottom. As states seek to

undercut each other, they incentivize the persistent relocation of capital to whichever

FS’s own taxes in the high-tax jurisdiction by. E.g., AVI-YONAH, at 28. The most common approach for
combatting earning stripping has been to deny deductions for interest payments made by entities with a debt-
to-equity ratio above some stipulated threshold. Id.

(i) Corporate inversions refer to the acquisition of a domestic corporation DC by a foreign corporation FC
that is (a) located in a low-tax foreign jurisdiction and (b) owned by all or mostly the same shareholders as DC.
This type of transaction is often used to legally change DC’s nation of tax residency, so that its operations are
subjected to taxation at lower rates in the foreign jurisdiction, rather than in the original higher-tax jurisdiction.
Inversions are discussed further below at §1.2.2.

73 An MNE is a corporation or other business entity that operates in multiple jurisdictions, i.e., at least one
nation other in addition to its legal nation of residence.

74 E.g., Peter Dietsch & Thomas Rixen, Tax Competition and Global Backgronnd Justice JOURNAL OF POLITICAL
PHILOSOPHY (2014); Miriam Ronzoni, Global Tax Governance: The Bullets Internationalists Must Bite - and Those They
Must Not, MORAL PHILOSOPHY AND POLICY (2014).
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jurisdiction happens to be offering the sweetest deal at the moment. This cycle of “offers”
(by nations) and “acceptances” (by private owners of capital) ultimately drives down tax
rates, regulatory standards and labor wages across the board.”

Structurally, the situation is a multiplayer prisoner’s dilemma:’® although each nation has a
rational short run incentive to undercut the others and to “defect” from cooperation, the
international community would do better if coordination could somehow be achieved on
global floor tax rates, regulation, minimum wages, etc.”” At the end of the day, economic
theory predicts that most nations will be made worse off in terms of these variables than if

the race had never gotten underway.”® And so far, it appears that such dire predictions have

75 Itis worth mentioning that similar competition can occur among states within a single federation, such as
the USA. However, I will focus on international case, since the problem is less pronounced in the federal
context for a number of reasons. For one, national regulation can be used set floors on state regulatory
standards, wages, etc. In addition, the federal tax-and-transfer system can be used to redistribute from winner
to loser states. Such taxes can increase equity ex post as well as reduce incentives ex ante for states to engage in
this race to the bottom.

76 See e.g., R. DUNCAN LUCE AND HOWARD RAIFFA, GAMES AND DECISIONS: INTRODUCTION AND
CRITICAL SURVEY, at 97 (1957). The race might also plausibly be modelled as a #ragedy of the commons, which
involve individual overconsumption of “common-pool resources” that ate rivalrous but not fully excludable.
See ELINOR OSTROM, GOVERNING THE COMMONS: THE EVOLUTION OF INSTITUTIONS FOR COLLECTIVE
ACTION (1990). In this case, nations exhaust a common global tax base.

77 PETER DIETSCH, CATCHING CAPITAL: THE ETHICS OF TAX COMPETITION, at 54-62 (2015); RIXEN (2008),
at 44. As discussed below, both Dietsch and Rixen note that the situation is more precisely characterized as an
asymmetric prisoner’s dilemma, in which smaller nations can actually enjoy long run gains from unmitigated
competition.

78 This claim is disputed by some older models that claim fiscal competition is actually economically efficient.
In one such model, fiscal competition drives down tax rates on capital, thereby reducing distortions on
investment decisions and permitting capital to flow to its highest valued uses. In another, unfettered
jurisdictional mobility allows individuals to “vote with their feet” and to self-select into communities with
similar preferences for public good spending, inter alia. It’s thus concluded that open borders maximize
individual preference satisfaction. See Chatles Tiebout, A Pure Theory of Local Expenditures, JOURNAL OF
PoLITICAL ECONOMY (1956). Still a third model holds that the threat of emigration deters government actors
from engaging in self-serving or otherwise wasteful conduct; this is commonly referred to as the Leviathan
argument. See GEOFFREY BRENNAN & JAMES BUCHANAN, THE POWER TO TAX: ANALYTICAL FOUNDATIONS
OF A FISCAL CONSTITUTION (1980).

As Peter Dietsch persuasively argues in his recent book on tax competition, however, all three of these
models rely on highly unrealistic assumptions. And indeed, as Dietsch catalogues, more recent and realistic
models have tended to come to the opposite conclusion that unregulated tax competition is inefficient (on a
number of different understandings of efficiency). DIETSCH (2015), at 144, 145, 153. For now, I will just flag a
few of the dubious assumptions relied upon by those older models referred to above. For more detailed
refutations of these arguments, and of others claiming the efficiency of unregulated fiscal competition, the
reader is encouraged to work through DIETSCH (2015), at 127-165.

Taking the three in order:
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begun to be borne out by incoming economic data. To take the case of falling tax rates, the
Organization for Economic Cooperation and Development (OECD) recently estimated
based upon a survey of 107 jurisdictions that from 2010 to 2020 the average national
statutoty corporate tax rate plummeted from 28% to a 20.6%.”

In part, this race is to be regretted because it produces certain inefficient outcomes,
including the underprovision of tax-funded public goods, negative externalities from
inadequate regulation, and tax-based distortions in decisions about where to invest and

1 80

employ capital.” But fiscal (and regulatory) competition also has very unattractive

distributional consequences as well. For instance, by lowering taxes on those typically

e 'The first “market-fundamentalist” model assumes that the state’s use of tax revenues will always create an
amount of welfare that is less than the deadweight loss generated by the distortions in market
transactions that such taxation produces. That’s why minimizing tax rates is purported to be
economically efficient. But, as a categorical matter, this assumption is almost certainly false. On the
contrary, taxation may be welfare-enhancing in many circumstances, including when it used to: (i)
fund market-enabling laws and regulations, (i) offer public goods that cannot be efficiently provided
by the market, (iii) correct for vatious welfare-reducing market failures, and (iv) redistribute income to
those who derive higher marginal utility from it than its current holders. See id. at 131.

e The second Tiehontian model presumes that migration does not generate any externalities among
jurisdictions. But this supposition is also clearly false, as the shift in tax base among jurisdictions
surely represents just such an externality. Id. at 141.

e Finally, the Leviathan model takes it as a premise that government, like private individuals, act in wholly
self-interested manner. But this assumption, which is characteristic of the field of public-choice economics
that James Buchanan pioneered, is also quite implausible. Far more realistic is the view that
governments, like individuals, are “neither entirely benevolent nor wholly self-serving.” DIETSCH, at
143. On this more sober conception, “whether or not tax competition is preferable from the
perspective of efficiency depends on how the higher tax revenues under tax coordination are divided
between the expenditures that benefit the representative citizen and measures that serve the
policymaker’s interests.” Id. at 143; see also Jagdish N. Bhagwati and John Douglas Wilson, Inconze
Taxation in the Presence of International Personal Mobility: An Overview, in INCOME TAXATION AND
INTERNATIONAL MOBILITY, (eds. Jagdish Bhagwati and John Douglas Wilson 1989). Moreover,
independent means can be used to promote the use of expenditures for socially beneficial purposes,
such as government monitoring by private citizens, checks and balances among government branches,
and the adoption of a constitution that constrains self-serving conduct on the part of the state. The
Leviathan argument is discussed at greater lengths below at §5.3.2.

A further and independent criticism of these three economic models is that they are wholly insensitive to
distributive considerations. As I discuss below, untregulated fiscal competition tends to exacerbate inequalities
among members of a nation, as well as among wealthier and poorer nations comprising the global community.
Thus, unregulated fiscal competition might be deemed objectionable from the standpoint of domestic and
global justice, even if it wete concluded that such competition is economically efficient.

7 OECD, Corporate Tax Statistics at 2, 9 (2d ed. 2020).
80 See discussion supra at note 78 for counterarguments to this claim that tax competition is economically
inefficient.
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wealthy owners of mobile capital, the race systematically shifts the burden of taxation to less
mobile factors, such as labor and consumption, typically leading to increased burdens for a
nation’s less affluent members.*' Because of the declining marginal utility of wealth, this shift
in tax burdens to the less well-off can also be an inefficient outcome from the perspective of
utility maximization. * Drawing upon recent economic literature, Peter Dietsch has argued
for just this point, claiming that fiscal competition creates obstacles to establishing tax rates
that are optimal from the standpoint of global welfare, and “locks countries into inferior
local optima with lower levels of progressivity.”

As with brain drain, unmitigated fiscal competition not only exacerbate inequalities
among the members of a given nation, but also widens the gap among the global rich and
poor.8 Because developing nations have less leeway to lower their tax rates than developed
nations, they tend to suffer greater capital flight. This problem is aggravated by a
corresponding inability to protect revenue streams by broadening their tax base. Doing so
would require levying different types of taxes to compensate for losses sustained by lowering
taxes on mobile capital (or from capital flight when these efforts prove unsuccessful).
However, the governments of developing nations often lack the infrastructure and
administrative capacity needed to efficiently levy this array of alternative taxational

instruments.8>

81 Reuven S. Avi-Yonah, Globalization, Tax Competition and the Fiscal Crisis of the Welfare State, 113 HARVARD
LAW REVIEW 1573 (2000); Dietsch & Rixen (2014).

82 DIETSCH (2015), at 164.

8 Id.

84 See id. at 50-51; Avi-Yonah (2019), at 67.

8 See DIETSCH (2015), at 164.
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Is there any way out of this collective action problem? It might be suggested that because
fiscal and regulatory competition is an #erated prisoner’s dilemma, it should, in principle, permit

% However, economists and tax law scholars have identified several

for a cooperative solution.
special features of the situation make a cooperative solution particulatly hard to come by. I
will briefly describe three of the main culprits.

First, in order to bring the race to the bottom to a halt, nations would likely have to
harmonize their tax rates and mechanisms, regulatory standards, and so forth, in order to
eliminate the incentive for mobile capital to relocate. But because nations hold substantially
different preferences for public goods provision, redistribution, and government oversight
over industty, this synchrony would be quite difficult to sustain, especially in the long run.”’
Realistically, the best that could probably be hoped for is partial convergence within a range.

Second, fiscal competition is more precisely characterized as an asymmetric prisoner’s
dilemma, in which small nations can actually benefit in the long run from unconstrained
competition. Roughly, this is because for such nations (i) the extra tax revenue generated
from luring new residents to the nation by lowering its tax rates (the “tax base effect”), is
often greater than (if) the reduction in revenue sustained by dint of lowering rates on existing
residents (the “tax rate effect”). As a size of a country grows, the tax rate effect grows more
significant, and ultimately comes to overshadow the tax base effect for even moderate size

countries.”® At that point, there will be no further marginal gains from lowering rates. But for

very small nations, for whom tax base effect outweighs the tax rate effect, there will be little

86 E.g., MARTIN PETERSON, AN INTRODUCTION TO DECISION THEORY, at 251-55 (2009).
87 DAGAN (2018), at 131.
8 DIETSCH (2015), at 54-62; RIXEN (2008), at 44.
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reason to cooperate with efforts at tax harmonization, or the setting of a global tax floor.
This economic reasoning explains why tax havens have historically been very small nations.
Third, due to the large number of players (that is, nations) involved, detecting
defection—even ex post for the iterated game’s “next round”—is far more difficult than in a
standard two-player prisoner’s dilemma. So, even if some consensus were reached among
nations to harmonize rates and legal standards enough to eliminate the incentive for
persistent relocation, this arrangement would be unlikely to remain stable. Given highly
costly and imperfect monitoring, there will often be positive expected benefits to
intermittent defection.” But as the number of nations who avail themselves of this leeway

snowballs, the pact can ultimately be expected to dissolve.?

89 See DAGAN (2018), at 132. For discussion of the general issue, see RUSSELL HARDIN, MORALITY WITHIN
THE LIMITS OF REASON 44 (1988).

% The Nobel Laureate economist Elinor Ostrom has argued that certain tragedy of the commons, which can
also be modelled as a multi-player prisoners dilemma, can be overcome where:

@ monitoring is “a natural by-product of using the commons,” e.g., using the commonly owned
lands during the same time as others, and therefore effectively costless, or
(i1) there is a ““private’ benefit to monitoring” in the form of “obtain|ing] information necessaty to

adopt a contingent strategy.” OSTROM (1990), at 96-97.
Expanding upon this second solution, Ostrom observes that “by monitoring the behavior of others, the
approptiator-monitor [can sometimes| learn about the level of quasi-voluntary compliance” among others to
the terms of cooperation. 1d. at 97. This permits the agent to make a more informed decision as to whether her
own continued cooperation or defection carries higher expected benefits. Id. at 97. Because this private benefit
to monitoring reduces monitoring’s net costs, a group can sometimes overcome the second-order collective
action problem for its individual members to forgo monitoring—which constitutes as a public good in this
setting—and to free-ride on the monitoring efforts of others. See id. at 45.

Now, in the context of harmful fiscal competition, possibility (i) seems to be a non-starter. There would,
however, appear to be the type of private benefit to monitoring referred to by (ii). Nevertheless, because of the
dizzying complexities of the international tax laws, and of the resulting intricacies in the dynamics of the cross-
border investment that this regime gives rise to, the costs of monitoring are likely to be sufficiently severe that
they would normally outweigh any such private benefit, reducing the chances for the type of stable cooperative
solution that Ostrom envisions in scenarios involving the overconsumption of “common pool resources,”
which are not fully excludable but rivalrous.
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Curbing Harmful Fiscal Competition Through Taxation or Restrictions
on Emigrant Persons and Businesses?

§1.2.2 These irksome features of international fiscal competition make solving the collective
action problem extremely difficult without recourse to taxation and restrictions on emigrant
persons and businesses. But once again, the international law’s right to emigrate rears its ugly
head to limit the policy responses that nations may adopt, both unilaterally as well as on a
multilateral basis, in order to protect their fiscal bases and ultimately halt the pernicious race

to the bottom. Take the cases of emigrant individuals and businesses in turn.

Consider first wealthy individuals who strategically renounce their citizenship and relocate to
minimize their tax obligations. Apart obviously from physically restricting their emigration,
home nations could also curb this self-serving behavior by adopting robust expatriation or
citizenship taxes of the sort discussed above in relation to the brain drain. For if high-
earning expatriates and non-resident citizens were subject to ongoing taxation by their home
nation on their worldwide income at significant rates, competing host nations would quickly
lose the incentive to lower their taxes on desirable foreigners to lure them to their shores.
Where one’s tax obligations to one’s home country cannot be averted, the emigrant would
find her strategy of moving to a low-tax jurisdiction thoroughly self-defeating. Consequently,
if ongoing taxation of emigrants proved administratively feasible for more developed

nations, or limited agreement could be arrived at among nations to help each other
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administer their respective emigration taxes, the race to the bottom could at least be
ameliorated.”

As explained earlier, however, no nation has actually sought to tax its expatriates. And
only the U.S. presently dares to tax its non-resident citizens’>—even then, on a highly
attenuated basis.” To reprise some of our earlier analysis from the problem of brain drain, it
seem plausible that this restraint has at least partially been borne of deference to the
international law’s strict position on freedom of egress. In the event that a host nation did
not cede primary taxing authority to the home nation,’* a tax on emigrants could generate
double taxation on income sourced to the host nation or third-party nations; and in so
doing, it might significantly deter cross-border movement. Because the international legal
human right to emigrate accords individuals a high priority claim-right requiring states to

forbear from taking measures that unduly inhibit emigration, this tax regime might,

ol Unfortunately, such measures would probably do little curb the race to the bottom for regulatory
standards.
92 Previously the Philippines had also attempted this, albeit rather unsuccessfully.
93 Itis worth noting that continuing to tax the foreign source income of individual emigrants wouldn’t
directly address the problem of capital shifting without actual physical expatriation. However, this isn’t guite as
large of a problem for individuals as it is for MNE’s, since resident citizens are generally subject to taxation on
their worldwide income, whereas MNEs are presently only subject to taxation in a nation on income generated
by those constituent entities of the MNE that reside there. While it is true that individuals generally receive a
foreign tax credit for taxes paid to foreign governments under Internal Revenue Code § 901, which could
reduce their resident nation’s tax bill on capital located abroad, this credit would not significantly reduce an
individual’s tax domestic obligations on income generated in a tax haven, where income taxes are very low.
The biggest problem on this front is that some individuals Aéide funds in opaque foreign financial
institutions, where its illegally escapes all taxation by the residence nation. In the US, this problem has begun to
be addressed by the Foreign Account Tax Compliance Act (FATCA), set forth in Internal Revenue Code §§
1471-1474, 6038D. In a nutshell, FATCA requires foreign financial institutions to teport to the U.S.
government on the existence of accounts held by U.S. citizens, and to disclose the identifies of these account-
holders on pain of penalties. E.g., DIETSCH (2015), at 70-71. At present, it is unclear whether this regime will
ultimately prove successful, since it requires very close cooperation with foreign governments. If it fails, more
stringent capital controls regulating the cross-border flow capital could be required. If I am right that emigration
restrictions on persons are permissible, then perhaps more stringent capital controls, which do not implicated
an individual’s freedom of movement, could be justified. For a discussion of why various capital controls have
fallen out of favor, see Id. at 66-70.
% Again, because there is no corresponding international legal right to immigrate, it would not be under any
obligation to do so.
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sometimes,’ reasonably be deemed to run afoul of international law. Furthermore, and
arguably more importantly in this context,’ by denying home nations the prerogative to
physically restrict emigration, the international law also deprives these nations of a valuable
bargaining chip that could be used to coax cooperation from host nations with the
administration of home nations’ taxes on emigrants, in the way described above at §1.1.3.
Thus, it seems likely the international legal right to emigrate has both directly and indirectly
impeded the ability of nations to adopt an emigration tax regime that could be used to

combeat fiscal competition engendered by the relocation of individuals.

Now consider multi-national business enterprises (MNESs) that relocate operations, shift
capital, and scatter affiliates across a smattering of nations for to reduce their global tax
liabilities. Within the international taxation literature, the two most commonly discussed
revisionary proposals for addressing such behavior have been:

(1) for an MNE’s resident nation to tax the entire multinational on a “consolidated

basis,” and

(2) to move to a “system of unitary taxation by formulary apportionment.”
As I’ll argue, however, neither of these alternative regimes would be fully effective at
combatting fiscal competition without coupling it with stronger legal regulations on MNESs’
tax-motivated relocations of residency and operations. I will focus most of the discussion on

(1), and briefly consider (2) near the end of this section, since I believe that the “unadorned”

% Admittedly, however, this argument is somewhat less compelling here than in the brain-drain case. Since
tax-motivated expatriates will often be much wealthier than the doctors, engineers, architects, etc. who flee
developing nations for greener economic pastures in developed nations, the ongoing taxation of the former by
the home nation will less often pose a very significant practical obstacle to relocation than the ongoing taxation
of the latter.

%  See prior note.
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versions of both regimes (as well as other more recent proposals, which I will not have the
space to address at all) are ultimately subject to similar shortcomings.

In a recent volume on global tax fairness, Reuven Avi-Yonah, one of the preeminent
scholars of international taxation, argues that the best way to address strategic corporate
behavior that gives rise to fiscal competition and global tax avoidance is to treat an MNE as
a single entity for tax purposes, as prescribed by regime (1). Accordingly, Avi-Yonah proposes
that “[e]ach country in which [a] multinational [business enterprise]| is [a tax] resident should
tax the profits of the entire multinational |i.c., the income of the parent entity plus that of all of
its subsidiaries] on a current basis, with a [tax] credit for taxes paid by the multinational to
foreign (source) jurisdictions up to the level of tax in the residence jurisdiction.”” To
determine a corporation’s zax residence under present law, most nations look to either the
locus of incorporation or place of management; although Avi-Yonah recommends the latter
approach as the superior rule.’

This proposal for residence nations to tax their MNEs on a “consolidated basis,” which
has recently been defended by a number distinguished scholars of taxation policy,” is to be
compared to the existing international tax regime, which generally declines to “pierce the

corporate veil,” and instead regards an MNE’s subsidiaries as independent entities for tax

97 Reuven Avi-Yonah, Hanging Together: A Multilateral Approach to Taxing Multilaterals, in GLOBAL TAX
FAIRNESS, Thomas Pogge & Krishen Mehta (eds.), at 116-17 (2016). As Avi-Yonah observes, this regime is no
intellectual novelty: the Kennedy Administration considered something like it as far back as 1961. Id. at 118.

% E.g., AVI-YONAH (2019), at 11-12. The reason, Avi-Yonah claims, is that it is practically more difficult to
shift an MNE’s place of management than to reincorporate.

% E.g., Edward Kleinbard, Stateless Income and Its Remedies, in GLOBAL TAX FAIRNESS, Pogge & Krishen, eds.,
(2016). SHAVIRO (2014) argues for a similar proposal, with certain additional caveats and variations, e.g., that
foreign tax credits should be replaced by deductions for foreign taxes.
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purposes. Accordingly, nations generally only tax the profits of “that portion of the
multinational [i.e., those of its constituent entities] that [are] located within” such nation.100
If this prevailing regime were replaced by Avi-Yonah’s recommended system, it would
likely remove the tax-incentives for MNEs: (A) to split up their business operations and
locate subsidiaries in different jurisdictions to take advantage of disparate tax rates and
mechanisms, as well as (B) to shift paper profits (i.e., accounting profits that may fail to
reflect real economic activity) to low-tax jurisdictions, through techniques like transfer
pricing and earning stripping.!0! This is because the MNE would continue to be taxed by its
residence nation on its constituent entities’ worldwide income (with offsets for foreign tax
credits),102 regardless of whether such entities are located in low-tax jurisdictions, and
irrespective of how such profits are nominally divvyed up among such entities for legal and
accounting purposes.1 As this would eliminate the MNE’s prospects of savings taxes by
engaging in either (A) or (B), Avi-Yonah contends that the problem of harmful fiscal

competition could be substantially ameliorated.!04

100 The main exception is that, under to the rules of Subpart F, which have been adopted by many nations in
some form, certain foreign corporations, referred to as “controlled foreign corporations,” are taxed on a
current basis on certain types of income that have been deemed particularly easy to shift to low-tax
jurisdictions, such as passive income. Under the U.S. rules, a controlled foreign corporation is defined as a
foreign corporation that is at least 50% owned by U.S. shareholders that each have at least 10% ownership
interests. Internal Revenue Code §957. Of note, with the 2017 Tax Cuts and Job Acts (TCJA), the United
States took a further partial step in the direction of taxing resident MNEs on a consolidated basis. Under the
TCJA’s new Global Intangible Low-Tax Income rules, certain foreign sourced income earned by CFCs that is
attributable to intangible assets will also be taxed on a current basis of 10.5%, with allowance for foreign tax
credits. Internal Revenue Code § 951A. For a forthcoming scholarly analysis of this regime, see Susan Morse,
The Quasi-Global GILTI Tax (unpublished draft).

101 See infra at note 72 for description of these techniques.

102 These credits would be granted “up to the level of tax in the residence jurisdiction.” Avi-Yonah (2016), at
116-17. Observe that if the MNE locates its subsidiaries in high-tax jurisdictions, its foreign tax credits could
offset much or all of the taxes owed by the MNE to its resident nation on these subsidiaties’ income. On the
other hand, if the subsidiaries are located in low-tax jurisdictions, there would be few foreign tax credits to
offset the residence nation’s taxes. Either way, there is little to be gained, in the way of tax savings, by placing
subsidiaties here or there.

103 1d. at 117.

104 1d. at 118.
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However, this system would not be fail proof. For under a system of consolidated MNE
taxation, MNEs could still expatriate and change their corporate residence to jurisdictions with very
low tax rates, such as by moving their central headquarters or reincorporating there. If an
MNE were to do so, it might be subject to very low tax rates on its worldwide operations.
There is reason to fear that this could sometimes be an even worse result, in terms of total
global tax avoidance, than if the MNE were (1) to maintain its original tax residency and
merely shift operations and capital to various low-tax jurisdictions, while (ii) being taxed on a
country-by-country basis pursuant to the prevailing international tax rules.

Responding to this sort of objection, Avi-Yonah suggests that if all developed countries
adopted his proposal on a multilateral basis and maintained similarly high tax rates, there
would be few nations with adequate legal and economic infrastructures for a corporation to
move its headquarters to while saving on taxes.!% Because a stable legal and political order
and robust economic environment are necessary to run a large-scale and geographically
dispersed business enterprise, it is unlikely that MNEs would often be willing to relocate
their management to undeveloped tax haven nations, just in order to reduce global tax
obligations. 1% To do so might require the sacrifice of nonnegotiable operational efficiencies
and other business surplus.

It seems to me that this response is inadequate, for at least two reasons. First, it assumes
that the requisite coordination on taxing rates and mechanisms among developed nations is
feasible. As discussed above, however, there are powerful theoretical reasons for thinking

that harmonization would be very difficult to achieve and sustain; and in practice, it has not

105 See id. at 120.
106 See id. at 120-21.
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yet been realized (even among that subset of developed nations comprising the OECD).107
Second, even if this coordination could be achieved among developed nations, Avi-Yonah
fails to provide empirical evidence to adequately support his contention that the tax savings
from relocating to a less developed tax haven would normally be outweighed by the
corresponding loss of operational efficiencies from managing the MNE there, or other
business reasons. From the armchair, it is by no means clear why this would generally have

to be the case.108

In order to buttress Avi-Yonah’s proposal to tax MNEs on a consolidated basis, tax-
motivated expatriations, here construed as legal changes in corporate residency, would also
have to be regulated if fiscal competition and tax avoidance are to be satisfactorily curbed.
Measures of this sort are not without precedent, as in recent years the U.S. and other nations

have adopted so-called anti-inversion rules, which—simplifying the mechanics a bit—prescribe

107 Arguing that harmonization among OECD countries is in fact feasible, Avi-Yonah observes that (i) “most”
OECD nations already have tax rates between 20% and 30%, and (ii) that current outlier like Ireland, whose
tax rate is 12.5 percent, “may be able to raise [its rates] for domestic resident corporations without

losing investments because they will not benefit multinationals from other OECD countries.” Id. at 118.
However, I do not find this analysis persuasive: even if Ireland’s raising its tax rates would not goad
corporations that presently reside there to relocate to another jurisdiction, maintaining significantly lower rates
than other OECD companies could continue to prompt foreign corporations, whose current residency is
elsewhere, to shift their tax residency to Ireland. If, as discussed supra at §1.2.2, the “tax base effect” outweighs
the “tax rate effect,” Ireland would have strong economic incentives to maintain lower rates than other OECD
countries. And since all takes is one such “defector” nation to spell ruin for Avi-Yonah’s favored regime, it
seems to me that his proposal falls prey to those more general objections to the feasibility of a cooperative
solution to the multi-playet’s prisoner’s dilemma that I sketched above.

108 For a detailed discussion of vatious factors that determine corporates residence electivity, see SHAVIRO
(2014), at 65-77. As Shaviro there notes, the “degree of corporate residence electivity”— which depends on
the relative magnitudes of the “tax surplus” and business-related “corporate surplus” of adopting a certain
residence— “is neither innate nor unalterable. It depends not only on various market actors’ preferences, along
with available tax planning technologies and the completeness of various markets, but also on the legal rules
that determine corporate residence.” Id. at 68-99. Therefore, it is difficult to make a priori pronouncements on
such matters that are divorced from an empirical assessment of the current technological, economic and legal
landscape. As Shaviro notes, and as I discuss below, the US’s recent anti-inversion rules have recently altered
the relevant cost-benefit analysis and reduced tax-motivated U.S. corporate expatriations somewhat—though
not completely halted them.
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that a domestic corporation that employs a certain type of corporate acquisition to nominally
changes its tax residency to a foreign jurisdiction where the MNE does not have “substantial
business activities” will sometimes continue to be taxed as a U.S. domestic corporation.!?
Under the U.S. rules, the MNE will only be deemed to have substantial business activities in
a jurisdiction if twenty five percent of the corporate group’s total assets, employees, and
employee compensation are each located or paid there.!10

These anti-inversion rules appear to have slowed down the prior wave of tax motivated
expatriations from the U.S., which by some estimates more than doubled as a percentage of
total U.S. mergers and acquisition deals between 1988 and 2009.11! However, as the
distinguished tax policy scholar Daniel Shaviro observes, “creative minds have increasingly
been finding ways to . . . claim ‘substantial business activities’ in low-tax countries that are
not actually major production sites.”’!12 Furthermore, Shaviro continues, “it has been
understood from the start that these [anti-inversion] rules would not prevent economically
meaningful mergers and acquisition (M&A) activity from being deliberately used to expatriate
U.S. companies in response to the tax incentive for doing so.”’!13 Thus, the current rules are
powerless in cases where a “a U.S. multinational happens to want to (or [is] at least is willing
to) expand its operations into a country that also would be a tax-advantageous headquarters

site,” in order to meet the anti-inversion rules’ substantial business activities exception.!14

109 The U.S.’s anti-inversion rules are set forth in Internal Revenue Code § 7874 and its accompanying
regulations. Here is a somewhat fuller (though still not comprehensive) formulation of the general rule: if
substantially all the assets of a domestic corporation DC are acquired by a foreign corporation FC, whose
ownership interests overlap with those of DC by at least 80% and which does not conduct significant business
activities in its nation of tax residence, then FC will be regarded as a “surrogate foreign corporation” for DC,
and will taxed by the U.S. as a domestic corporation.

110 Treasury Regulations §1.7874-3.

1 SHAVIRO (2014), at 74

112 1d. at 74.

113 1d. at 73-74.

114 1d. at 74.
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While not yet “happening en masse,” and while “many existing U.S. companies are ...toa
significant degree trapped here,” this “problem may grow worse over time, due both to tax
planning advances and expanding global M&A.” 115

A similar problem afflicts the second revisionary proposal that has most commonly been
offered as a solution to the problems of harmful tax competition and global tax avoidance.
Under this regime (2), referred to as uniform taxation by formulary apportionment, rights to
tax an MNE’s worldwide income would be allocated among nations pursuant to some
commonly agreed upon formula, which typically gives weight to the amount of sales, assets,
employees, and/or payroll expenses that an MNE has within a particular jutisdiction.
Admittedly, formulary apportionment would enjoy good prospects at combatting tax
avoidance through shifting paper profits. And it would also face less of a threat from legal
changes in corporate residency than either the prevailing international tax regime, or regime
(1) under which MNEs are taxed by their residence nations on a consolidated basis.

However, formulary apportionment faces at least two objections. The first is that there
are formidable obstacles to achieving the requisite coordination on this fully multilateral tax
regime. For reasons similar to those discussed above in relation to rate harmonization at
§1.2.1, it seems unlikely that a stable consensus could be reached among the international
community on a single formula. More likely is that at least some nations would hold out for
conflicting versions of the formula, whose respective factor weights are most conducive to
these nations’ diverging economic positions, and which could thereby be expected to allocate
the greatest amount of tax revenue to each such nation. In addition, because small nations

often enjoy long run gains from unmitigated tax competition (due to the tax rate effect

115 1d. at 74-75
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persistently outstripping the tax base effect),!1¢ it is unlikely that the move to a system of
formulary apportionment, whose factors correspond to measures of substantive economic
activity, would ever garner agreement from preexisting tax havens. Second, and more to the
point of our prior discussion of economically meaningful but tax motivated corporate
relocations, MNEs could still reduce their global tax liability by focusing expansions or even
relocating preexisting substantive operations to jurisdictions with lower tax rates. Thus, even
if a single set of factor weights could be unanimously agreed upon, formulary apportionment
would still be unlikely to fully resolve the problem of persistent fiscal competition.

Facing the specter of a continued race to the bottom, there has not, to my knowledge,
been serious consideration of coupling either (a) the prevailing international tax regime, or
more ambitiously (b) Avi-Yonah’s proposed system of consolidated MNE taxation by
residence nations (which could, more realistically, be adopted by nations one-by-one on a
sequential unilateral basis),!'7 with (c) stronger anti-inversion regulations that narrow or even
do away with the present rules’ safe harbor exception for substantive business activities in
the nation of relocation. There has not, in other words, been serious consideration of
permitting nations to disregard for tax purposes legal changes in corporate residency that,
while predominantly tax-motivated, nevertheless involves the MNE shifting a substantial
percentage of its assets, employees or sales to the destination nation—either antecedently
pursuant to an integrated plan, or by dint of near contemporaneous transfer of these items at
the time of the change in residency. Under these “no bullshit” anti-inversion rules, the
corporation’s original nation of residence would sometimes continue to tax the MNE on its

worldwide operations, subject to offset by foreign tax credits. I suspect that this tax regime,

116 See discussion supra at §1.2.1.
117 This is the type of proposal, inter alia, that I read SHAVIRO (2014) as advocating.
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or a perhaps system of capital controls that more strictly regulates the cross-border
movement of assets themselves, will ultimately could be required to curb the proliferation of
“economically meaningful” yet tax-motivated expatriations that are the Achilles heel of Avi-
Yonah’s proposal. Such rules have probably not caught on, at least in part, because it’s
simply been presumed that the international law’s highly permissive stance on emigration

implies a corresponding right to relocation for businesses.

§1.2.3 If, however, as I argue in this work, the right to emigration for persons ought to be
curtailed, then it would plausibly follow « fortiori that the efforts by businesses to change their
residency (as well as to relocate assets and business operations) could be taxed or regulated
under similar circumstances as in the individual case. After all, notwithstanding recent
pontifications by the U.S. Supreme Court, business entities cannot, as a matter of any
sensible metaphysics, be considered persons in their own right, and so cannot plausibly be
the ultimate bearers of rights—or at least of moral rights, in any event. Any such rights that
they might be said to have are really possessed by their owners, employees, creditors, etc.—
i.e., those individuals involved in the common economic enterprise of the firm. Attribution
of such rights to the business entity itself is either a convenient fiction, or imprecise language
for the attribution of group rights to these individuals, to be enjoyed as a collective.

Given that any moral rights colloquially attributed to business entities would really just
be the disguised rights of individuals, how should the property rights of individuals to
relocate their business’s residency, capital, or operations compare to the autonomy rights of
individuals to move their own bodies across state borders? Surely, the former ought to be no

stronger than the latter, regardless of precisely how strong we deem the former to
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be.""® Accordingly, if one accepts my revisionary proposals embodied in (C1)-(C10), and
accepts that substantial qualifications can be placed on the personal right of emigration, then
the permissibility of taxing expatriated business entities and even restricting their relocation,
capital and operations under similar circumstances would plausibly follow in short order.!1?
In the remainder of this work, I will therefore concentrate the bulk of my attention on
the status of the personal right to emigrate of individuals. This choice of primary focus does
not come without its costs, as the right of businesses to relocate residency/assets/operations
is likely far more consequential for international fiscal competition, since there is simply
much more money at stake here than with the expatriation of billionaires to Monaco, and
the like.- Nevertheless, I have chosen to focus my inquiry in this way for several reasons, the
first of which was just given: if individual emigration can be permissibly be regulated, then
quite plausibly so too can the expatriation and relocation of businesses. By honing in on the
former right, we are thus able to streamline our analysis significantly. While the precise
relationship between these two purported rights would ideally be spelled out in greater detail,
and the arguments for qualifying the former explicitly applied to the latter, this is a sensible
starting place for the latter project; and I must reserve a more detailed discussion of business
entities for future work. The second reason for my choice of focus is that the personal right
of emigration is clearly the more important of the two for brain drain, as well other cases of

emigration that are not precisely captured by either of the two migratory trends discussed in

118 Accordingly, even if one were to reject my core thesis and accept a very strong right of emigration for
flesh-and-blood persons, one need not embrace a commensurately strong right for business entities. On this
type of view, although the management of an MNE could not be stopped from personally emigrating to a low-
tax jurisdiction, the entity that employs these individuals could be barred from changing its residency if
motivated by tax reasons (and certain other conditions are satisfied).

119 This prohibition might be achieved formally, by writing in an exception to the current corporate residency
rules, or substantively, by prohibiting the MNE from those shifting assets required to meet the present anti-
inversion rules threshold.
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this chapter. Finally, the strong personal right of emigration involves a number of important
and substantive philosophical issues that are not as obviously implicated by the relocation of
businesses, including the libertarian axiom of self-ownership, individual freedom of
association, among several others, such that it requires a more extensive philosophical

examination in order to be challenged successfully.
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Chapter 2: Theoretical

Preliminaries - Overview of
the Theory of Rights

§2.0 In the previous chapter, I sought to motivate this work’s normative inquiry into the
right of exit by placing the issue in empirical context, and provided some preliminary
consequentialist reasons in favor of adopting the regulations that I favor. Now I must hone
in on the meaning of the claims to be litigated. In order to determine whether there or not
should be a strong right to emigrate (or to secede), it is first necessary to get a handle on what
rights are generally. In addition, because the Universal Declaration on Human Rights
specifies that there is a human right to emigrate in particular, we must also come to an
elementary understanding on the nature of human rights. As human rights are a species of

rights simpliciter,"’

the former possess both the generic features of the latter, as well as
certain distinguishing characteristics of their own.

This chapter thus takes up the task of surveying some of the central issues in the theory
of rights. Corresponding to the nested conceptual relationship between rights simpliciter and
human rights, I adopt a two-tiered approach to this exposition: that is, I first consider a
number of the core features of rights generally, before turning to certain unique properties

of human rights. This overview is certainly not intended to be an exhaustive treatment of

these topics, but rather to provide a synoptic and self-contained discussion of the theoretical

120 E.g., JAMES NICKEL, MAKING SENSE OF HUMAN RIGHTS, at 9 (204 ed. 2008).
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materials required for our subsequent analysis. With this goal in mind, I shall intersperse
discussion of general conceptual issues with scrutiny of the content of the right to emigrate
in particular; typically, commentary on this specific right will appear at the end of
subsections on these general topics, applying insights developed therein.

Before proceeding to this overview, it is important to clarify that my case for the
revisionary thesis (i.e., that the right to emigrate should be curtailed in those ways specified
by conditions (C1)-(C10) laid out in the Introduction) will not depend upon attributing to
the Anti-Restrictionist any overly tendentious views on the nature of rights. Rather, in
keeping with my dialectically pluralistic methodology,!?! the arguments I present later in this
work will be compatible with my interlocutors adopting any number of fundamental theories
of rights.!22 For purposes of framing the debate, I make only a handful of commonly
embraced assumptions; and where there is divergence among opposing camps on some
important issue that cannot responsibly be elided, I flag the disagreement and note different
possible positions that one might hold, leaving my Anti-Restrictionist readers free to decide
their favored conception. Because the Anti-Restrictionist’s reasons for hewing to a strong
right of emigration are unlikely to emanate from her overarching conception on the nature
of rights in general, it would, I think, be both unnecessary and improper to attribute to her a
more contentious view on such matters than is absolutely necessary for purposes of
presenting my central argument. In refraining from making such imputations, I also ensure

that my case for the revisionary thesis is maximally robust, since similarly objectionable

121 See Introduction at §0.5 and Appendix 1 for a fuller discussion.
122 An excellent (if somewhat older) overview of this area of this field is JEREMY WALDRON (ed.), THEORIES
OF RIGHTS (1984).
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versions of a strong right to emigration might be embraced by Anti-Restrictionists who
adhere to different fundamental theories.

The remainder of this chapter is organized as follows. After noting some of the most
elementary features of rights in §2.1, I go on to consider the circumstances under which
rights may be overridden or permissibly violated (§2.1.2), the relationship between moral and
legal rights (§2.1.3), and the canonical “Hohfeldian” taxonomy for classifying different types
of functionally distinct rights (§2.1.4). While much of what I will have to say throughout this
chapter applies to both legal and moral rights, §2.1.3’s discussion of the relationship between
moral and legal rights provides important perspective through which to view the rest of this
analysis. Next, as promised, §2.2 takes up the topic of human rights and catalogues a number
of their defining characteristics. Finally, §2.3 explains and illustrates a number of common
strategies for morally justifying and attacking the validity of rights. This discussion will lead
smoothly into Chapter 3 where I present my central analogical argument for the revisionary

thesis, which employs one of those strategies described in the immediately preceding §2.3.

Rights in General

Basic Features

§2.1 We begin with rights simpliciter. Although no general definition of rights has wholly

escaped criticism, the best that I have yet to come across defines a r7ght as moral or legal

entitlement:
@) to perform (or not perform) certain actions,
(i) to be (or not be) in certain states, including the state of enjoying a certain object,
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(iif) for others to perform (or not perform) certain actions, or
(iv)  for others be in (or not be in) certain states, including the state of enjoying a
certain object.!23

Consistent with this disjunctive definition, rights are said to possess seope delineating their
domain of application.'** Later on, in §2.1.4, I will work through a common taxonomy that
classifies rights according to four logically distinct types of entitlements they might provide
their holders.

In addition to scope, rights also possess weight, which determines their priority relative to
other norms and values, including other rights." Although they vary in relative weight,

rights are normally high priotity considerations.'*

As such, rights often serve as limited
trumps: that is, they can dictate that a certain outcome ought to be brought about despite the
fact that such outcome does not maximize aggregate utility or other good consequences on
that particular occasion."”” In relation to this functional role, a right can even exclude certain
contrary considerations from entering into an agent’s moral deliberation in the first place, in
which case the right serves as an exclusionary reason.'” For instance, rights can exclude merely

self-interested preferences or considerations of brute utility from entering into an agent’s

deliberations, at least up to a point.

123 See Wenar, Leif, Rights, THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY (Spring 2020 Edition), Edward
N. Zalta (ed.), URL = <plato.stanford.edu/archives/spr2020/entries/rights/>. I have modified Wenat’s
definition slightly, by specifying that (a) rights can accord either moral or legal entitlements and that (b) the
states mentioned in (ii) and (iv) above can include the states of enjoying particular objects.

124 NICKEL (2008), at 23.

125 4.

126 Id. at 9.

127 Ronald Dworkin, Rights as Trumps, in JEREMY WALDRON (ed.), THEORIES OF RIGHTS 153-67 (1984); sece
also RONALD DWORKIN, TAKING RIGHTS SERIOUSLY 191 (1977).

128 For the classical explication of the concept of an exclusionary reason, see JOSEPH RAZ, THE AUTHORITY
OF LAW 3-21 (1979). For discussion of Raz’s own theory of rights and application of this notion of an
exclusionary reason to this domain, see JOSEPH RAZ, THE MORALITY OF FREEDOM, Part 11T (1988).
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Having said a bit about what rights are, I now must at least say a few words about why
one might accept the existence of rights. The ultimate justification for rights will vary
depending upon whether one takes a deontological or consequentialist approach to ethics.
While the bare bones of these two ethical frameworks is needed to set the stage for the more
specific topics discussed below, both will be fleshed out in greater detail in these subsequent
sections, such when we consider common strategies for justifying rights in §2.3. For now, I
just consider the basic pictures.

For deontologists, rights reflect the agency, dignity, autonomy, rationality, equality, or
intrinsic worth of the individual.'” It is often claimed that the ascription of rights to human
beings is a fitting or appropriate way of treating creatures that possess these characteristics,
or other capacities through which these more general faculties (or features) are exercised (or
realized). In relation to this idea, it is sometimes claimed that before it would be sensible to
take actions aimed at promoting the welfare or satisfying the preferences of persons, one
must first treat persons in a way that accords proper respect for their status as such beings.!30
Otherwise, it would be unclear why their welfare is even a project worth pursuing. In this
way, one might seek to explain why rights are able to serve as limited trumps over aggregate
utility.

Vot rule-consequentialists, on the other hand, rights form (at least part of) that system of the
rule-based entitlements whose widespread acceptance serves to maximize the long-run net

aggregate wellbeing of the community, some weighted social welfare function thereof, or

129 See e.g., Francis Kamm, Rijgh#s, in THE OXFORD HANDBOOK OF JURISPRUDENCE 487, eds., Jules Coleman
and Scott Shapiro (2002); DWORKIN (1977), at 198-99;
130 F.g., Kamm (2002).
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total good consequences understood in some other way.!3! Because notions of fairness can in
principle be built into the rule-consequentialist’s conception of those good consequences to
be maximized, this family of views can also accommodate rights that must be respected even

where their violation would not maximize utility,!32 even in the long run.!133

When Rights may be Overridden

§2.1.2 Although typically high priority norms, rights have—with a few notable
exceptions'¥—generally 70f been held to be absolute.”> On the contrary, contemporary
deontologists and rule-consequentialists alike tend to hold that a right can be outweighed or
overridden when certain conditions obtain."”® When these criteria are satisfied, an agent will be
permitted (or perhaps even obligated) to act contrary to the right’s prescriptions. However,
different theorists posit different tests for when rights can be overridden in this manner.
Some theorists require that the consequences C of observing a right R must meet an
absolute threshold of severity before R can be violated. For instance, according to Charles

Fried’s purebred deontological view, the observation of certain core negative rights must

131 There are many issues that must be addressed in order to formulate rule-consequentialism with due
precision. For instance, does rule consequentialism sanction that set of rules whose acceptance would produce
the best expected consequences, or the best actual (ex post) consequences? Should the costs of transitioning
from another set of rules be taken into account in deciding which rules produce the best consequences? What
petrcentage of the community must accept these rules? For an overview of these important matters and others,
see Brad Hooker,, Rule Consequentialisnm, THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY (Winter 2016
Edition), Edward N. Zalta (ed.), URL = <plato.stanford.edu/archives/win2016/entries/consequentialism-
rule/>.
132 So long as fairness is not also built into the relevant conception of utility.
133 E.g., T.M. Scanlon, Rights, Goals and Fairness, in JEREMY WALDRON., THEORIES OF RIGHTS (1984).
134 Such exceptions include ROBERT NOZICK, ANARCHY, STATE AND UTOPIA (1974) (advocating for a view
of negative rights as absolute side-constraints on permissible action); and Alan Gewitth, Are There Any Absolute
Rights?, in ed. Jeremy Waldron, THEORIES OF RIGHTS (1984) (arguing that certain rights are absolute, such as
the right of a mother not to be tortured to death by her own son).
135 See e.g., Kamm (2002), at 478-79.
136 E.g., MICHAEL S. MOORE, Torture and the Balance of Evils, in PLACING BLAME: A THEORY OF THE CRIMINAL
LAW (1997).
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lead to full-scale catastrophe before such rights can be overridden.!¥” By comparison, other
theorists have held that, for at least certain rights, the consequences C of observing R must
merely be substantially worse than the consequences C* of violating R before R may be
violated.!38 Whereas the former absolute threshold criterion is absolute and at least sometimes
construed qualitatively (e.g., when the threshold is set at the level of catastrophe), the latter
critical delta criterion is comparative and generally quantitative. The differences between these
two tests might be further gleaned from the symbolic translations in the following note;!3

and simple numerical examples are also offered below.!4

137 CHARLES FRIED, RIGHT AND WRONG (1978).

138 See e.g., SAMUEL SCHEFFLER, THE REJECTION OF CONSEQUENTIALISM, at 87 (revised ed. 1982). Scheffler
here briefly discusses the main approaches to rights violations addressed in this section.

139 According to the absolute threshold criterion, a right R may be permissibly violated by agent A if and only if
OAR) — C: Vy(C) < Tr, where O is the relation of a right being observed by an agent, C is a set of
consequences or outcome, Vy(C) is the moral value of that outcome obtaining, and Tk is the operative
threshold of severity for right R. Where Vji(C) < Tg, the moral value of the outcome of A’s violating R is lower
than this threshold value, and R may therefore be permissibly violated.

According to the eritical delta criterion, a right R may permissibly violated by an agent A if and only if O(A,R)

— C & ~O(A,R) — C*, for C, C*: | V(C) - Vu(C*) | > Dr. Here, O once again stands for the observation
relation between agents and rights, C and C* are distinct sets of consequences or outcomes, Vii(C) is the moral
value of C’s obtaining, Vi(C*) is the moral value of C*’s obtaining, and D is the operative critical delta for right
R.

To evaluate whether these conditions obtain, one would further need to adopt a well-defined semantics for
counterfactuals conditionals. The two most influential accounts on offer are due to Robert Stalnaker and David
Lewis. According to Stalnakerian semantics, a counterfactual conditional P — Q is true iff Q is true at that the
closet world W to the actual world A in which P is true. Lewisian semantics work roughly the same way, except
that they permits for ties in closeness to the actual wortld among multiple worlds W, W', W". . . in which P is
true. If one adopts Lewisian semantics, then she has a few options for how to precisify the absolute threshold
and critical delta tests. For instance, she might hold that R can permissibly be violated iff the threshold test’s or
delta test’s respective criterion obtain (i) in at least one of these closest wotlds, (ii) all closest worlds, or (iii) a
certain number of such wortlds, pethaps weighted by probability/density. I only raise these as theoretical
possibilities, and shall certainly not attempt to decide between them, nor regard them as exhaustive.

140 Let us suppose that the moral value of certain states of affairs can be rated on a scale from 1-10. An
absolute threshold criterion might then assert that a certain right R may (or must) be violated if and only if
observing R would bring about a state of affairs with moral value below an absolute threshold of 3. By
comparison, a critical delta criterion might hold that R may (or must) be violated if and only if the difference in
the moral values of those states of affairs respectively brought about by observing R and violating R is equal to
or greater than a critical delta of 4, say. In that case, if observing R on a particular occasion would bring about a
state of affairs with moral value of 5, while violating R would bring about a state of affairs with moral value of
9, then R may (ot must) be violated in these circumstances, since the difference in the moral values of the two
states of affairs is 4, which is equal to the critical delta that we’ve stipulated for purposes of this example.
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Of course, one might hold that both criteria have their proper place in a system of rights
and posit distinct tests for different rights. In other words, it might be the case that for one
right R, an absolute threshold of severity must be surpassed before R may be overridden,
whereas for another right R, there must be a critical delta between the respective
consequences of observing and violating R'.141 To give two legal examples, the necessity
defenses found in the law of torts clearly reflect an absolute threshold approach, while some
of the balancing tests employed in constitutional law employ a critical delta criterion.

Of note, the magnitude of the operative thresholds and deltas can also vary for different
rights in accordance with their relative weights. In general, for high-priority rights the
pertinent threshold or delta will be greater than for rights of lower priority. Far from
reflecting a merely theoretical possibility, most real-world legal systems posit rights of
varying strengths with divergent criteria for permissible violation. Moreover, more stringent
criteria (e.g., more severe absolute thresholds or critical deltas) might be required to generate
an obligation to violate a right than to generate a mere permission to violate that right. In this
way, different operative thresholds and deltas can attach to the very same right.

In judging whether the consequences of observing or violating a certain right meet an
absolute threshold or critical delta, one must take into account the moral value of advancing
(or retarding) the legitimate interests of others, as well as observing (or violating) conflicting
rights. In general, contemporary deontologists, as well as rule-consequentialists who regard

the protection of rights to be one of those good consequences to be maximized, permit for a

141 Hybrid approaches are also possible. On one such view, a certain right R may (or must) be violated if and
only if (i) the difference between the consequences of observing R and violating R surpasses a critical delta, and
(ii) the consequences of obsetrving R also sutpass an absolute threshold of badness. On another such view, (i) a
critical delta must be surpassed, and (ii) ¢ach harm resulting from the observation of the right must pass a
certain threshold of badness. As I read him, this is as at least close to the complex and influential view
developed by Thomas Scanlon in his WHAT WE OWE TO EACH OTHER (1998). See Chapter 5 of that work in
particular.
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right R for to be violated in order to protect sufficiently numerous or important conflicting
rights."* Going one step further, on that more extreme consequentialist view coined by
Robert Nozick as the #tilitarianism of rights, according to the protection of rights is regarded as
the sole good consequence to be maximized,'* such that an agent will be required to violate
a right R whenever this has the effect of minimizing the total number of violations of

similarly weighty rights.144

Having said a bit now about the conditions under which rights may be overridden, let’s
explore why it is that rights have not generally been held to be absolute. Because this rationale
will differ for deontologists and rule-consequentialists, I’ll take them each in turn.
Unfortunately, many deontologically-oriented theorists have not been as clear on this
point as one might hope. A basic theme, taken up by many such writers, is that due respect
for persons does not require that one’s rights to be heeded regardless of the resulting costs
to others, such as the infraction of a sufficient number of similarly weighty rights. While this
idea is intuitive enough, however, one might ask why respect for persons does not demand so
much: as stated, the proposal above is plausibly question-begging. Let us therefore consider

three somewhat more specific possibilities.

142 DWORKIN (1977), at 193, 200.

143 NOZICK, ANARCHY, STATE AND UTOPIA (1974).

144 In connection with this issue, it should be noted that some philosophers deny the very conceptual
possibility of conflicting rights. Proponents of this specificationist view hold that rights possess complex and
necessatily non-ovetlapping contours in their scope, so that they fit together like elaborate jigsaw puzzles. E.g.,
Russ Shafer-Landau, Specifying Absolute Rights, ARIZONA LAW REVIEW (1995). What appears on the surface to be
the balancing of conflicting rights is in fact the process of discovering these non-overlapping boundaries.
Specificationism is open to a number of objections, but for our purposes it shall suffice to note that because
the process of discovering a right’s qualifications will plausibly involve consideration of the same sorts of
threshold or delta conditions desctibed above, the truth of specificationism is unlikely to have practical impact
on moral decision making or behavior. On the view that genuine conflict among rights is possible, these criteria
provide the conditions under which a right can be permissibly overridden; and on specificationist views, they are
relevant to determining a right’s gualifications (i.c., the contours in its scope).
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One suggestion, which draws on the work Charles Fried, is that rights serve to create a
protected sphere within which persons can act autonomously in order to advance their own
ends.!#s However, absolute rights are not needed for individuals to enjoy adequate autonomy:
all that is required are (as Fried would contend, certain core negative) rights that are strong
enough to provide assurances which can relied upon in the normal course of events, or in
circumstances that are reasonably foreseeable. Agents do not, and pragmatically could not,
take into account the potential violation of their rights in catastrophic scenarios falling
outside the ambit of foreseeability in the course of their day-to-day planning and decision-
making. Therefore, overriding rights in such anomalous circumstances would not
compromise one’s ability to live life autonomously, at least under normal circumstances.

A second proposal, which might be interpreted as generalizing certain elements of
Fried’s suggestion, makes use of Joseph Raz’s influential interest theory of rights. According to
this view, one has a right to X if and only if one can possess rights, and one has a welfare
interest in X that is strong enough to constitute a sufficient reason for placing other
person(s) under a correlative duty regarding X.146 The Razian solution to the problem of
absolute rights is simple enough: if one’s underlying welfare interests—such as in autonomy,
among many other things—are not infinitely strong, then neither will be one’s rights
protecting these interests.

Third, contemporary deontologists who follow Kant in relying upon the notion of
universalizability to derive their preferred litany of rights (and duties) might argue that absolute
rights are not appropriately universalizable. One influential specification of this idea,

developed by John Rawls, makes use of veil-of-ignorance reasoning. On views of this sort, a right

145 See CHARLES FRIED, RIGHT AND WRONG (1978).
146 JOSEPH RAZ, THE MORALITY OF FREEDOM (1980).
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is considered to be appropriately universalizable iff it would be chosen by the members of
some population from a fair position of social choice, in which individuals lack certain
morally irrelevant information about their own real-world positions and circumstances.!4” If
absolute rights would be not be agreed upon in these circumstances, then such rights are not
morally justified.

Now consider rule-consequentialism. Here, we see that another sort of universalizability-
based reasoning is relied upon to ward off the claim that the theory is committed to absolute
rights. A common criticism of rule-consequentialism is that it requires an individual to abide
by a rule, such as the observation of some right, even when this would not maximize good
consequences in the circumstances. Rule-consequentialism, this textbook objection
continues, thereby lapses into a fetishistic type of ru/e-worship which belies its initial concern
for producing the best consequences,!# and which dubiously commits itself to overly rigid or
perhaps even absolute rights.

In response, rule-consequentialists often observe that individuals typically lack the
information and capacities needed to reliably assess whether the violation of some right (or
other rule) would maximize net long-term good consequences. Thus, they remain standfast
in holding that people should #ormmally heed socially recognized rights and other rules, even
when this appears to them to be welfaristically suboptimal on a particular occasion. That
being said, rule-consequentialism need not embrace absolute rights. The reason is that a ru/e

to prevent very grave consequences,"** even when this necessitates the violation of other rights on a

147 See JOHN RAWLS, A THEORY OF JUSTICE (1971).

148 ].C.C. Smart, Outline for a System of Utilitarian Ethics, in ].CC. Smart and Bernard Williams, UTILITARIANISM:
FOR AND AGAINST (1973).

149 Hooker, Brad, Rute Consequentialism, at §8, in THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY (Winter
2016 Edition), Edward N. Zalta (ed.), URL =
<plato.stanford.edu/archives/win2016/entries/consequentialism-rule/>.
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given occasion, would likely be included in that set of rules that maximizes long-term net
good consequences for the relevant community. Even if most individuals are not sufficiently
competent or informed to reliably assess whether the discrete violation of some right would
maximize utility over the long run, people can generally ascertain whether the observance of a
right will lead to very severe consequences.

Furthermore, when it comes to determining whether some hitherto recognized right R
should cease to be respected henceforth and in general (as opposed to on a discrete
occasion), rule consequentialists can adopt a strict version of the critical delta approach
described above. Specifically, they can draw their line in the sand at that point where the net
long term good consequences of future widespread rejection of R just exceeds the net long
term good consequences of continued widespread acceptance of R. In these circumstances,
R would no longer meet the above stated rule-consequentialist criterion for determining
rights; and therefore, at this crossing point, a formerly extant right R would be extinguished.
Thus, contrary to the commonplace criticism of rule-consequentialism sketched above, rule-
consequentialism is not committed to absolute rights: rather, it permits both for the
occasional violation of generally applicable rights, as well as for the progressive elimination

and replacement of generally applicable rights over time.

So much for general theory; how does this discussion relate to the right to emigrate? As 1
will discuss further in §2.2, the right of emigration’s status as a human right has been taken
to confer it very high priority—and as such, the conditions under which it may be
permissibly violated have been believed to be demanding. Nevertheless, as I have discussed

in this section, very few if any rights are regarded as absolute on either a deontological or
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rule-consequentialist ethic; and the right to emigrate ought not be an exception to this
general rule. Mainly, the point of this discussion has been to dispel the notion that even
important rights must be absolute, and in so doing to lay the ground work for my later
arguments for the revisionary thesis, which asserts that the right to emigrate can be
overridden when those conditions (C1)-(C10) are satisfied (e.g., great costs and injustice to
the home nation, no threat to the prospective emigrant’s human rights, least restrictive and

appropriate regulative measures).!50

Moral Rights and Legal Rights

§2.1.3 At the beginning of this section §2.1, I defined rights as certain types of moral or legal
entitlements: there can, in other words, be both moral and legal rights. What is the difference
between the two? It is widely held that a zoral right can exist even if it is not recognized by
any legal authority, or reflected in an existing social practice. All that is required is an all-
things-considered moral justification for ascribing this right to determinate individuals (or,
perhaps, to groups).””" On the other hand, a /ga/ right must, as a pretrequisite to its very

existence, be recognized by an appropriate legal authority.

150 On an alternative but also natural interpretation, my revisionary thesis is claim is about the appropriate
scope, rather than the weight, of the right to emigrate: in other words, it is, on this second construal, the claim that
emigrating in circumstances when (C1)-(C10) falls outside of the right’s scope. Note, however, some theorists
have argued that the process of specifying a right’s scope and balancing its weight against other moral
considerations are actually one and the same procedure. On this view, these two interpretations of the
revisionary thesis would likely be merged, ot tantamount to the very same claim. I won’t not take a stand on
this theoretical issue for purposes of this work, since whether or not these two interpretations of the
revisionary thesis can ultimately distinguished, they are surely close enough for my purposes. It will be my goal,
then, to establish that the right to emigrate eztheris (i) not expansive enough in its scope or (i) not weighty
enough accord individuals the entitlement to emigrate even when conditions (C1)-(C10) obtain. We shall say
more about the nature of this entitlement in subsequent sections.

151 Rights that ate not justified as a matter of ¢ritical morality may nevertheless exist as a part of accepted or
conventional morality. Going forward, 1 shall only use the term “moral right” to a refer to a right that is critically
justified, whether or not is accepted by some existing conventional morality.
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While this basic distinction is clear enough, however, the logical and justificatory
relationship between moral and legal rights is a matter of ongoing contention. According to
proponents of the so-called Mirroring 1/iew, the existence of a moral right to X is a necessary
condition for the moral justification of a corresponding legal right to X. Thus, whenever there
ought to be a legal right to X, there will be a moral right to X. On another less widely
embraced view, regardless of whether it is necessary, a moral right to X will nevertheless
serve as a sufficient condition for the moral justification of a legal right to X.

Some commentators, such as Allen Buchanan and Gopal Sreenivasan in a recent article,
have denied both the claims of necessity and sufficiency.!52 As to the denial of necessity,
Buchanan and Sreenivasan argue, in brief, that there can be sufficient moral reasons for the
state or other governance institution to recognize a legal right to X that are unrelated to the
enforcement of underlying moral rights held by individuals. For example, recognizing a legal
right to health care might be justified on the grounds that such a right “can promote social
utility, contribute to social solidarity, help to realize the ideal of a decent or a humane
society, increase productivity,” among other things.!5> And as to the denial of sufficiency, they
observe that a number of moral rights cannot be enforced by the state without undue
coercion or intrusion into individuals’ private affairs.!3* For example, the moral rights created

by non-reciprocal promises would arguably fit this description, as would the moral right to

152 E.g., Allen Buchanan and Gopal Sreenivasan, Taking International Legality Seriously: A Methodology for Human
Rights, in ADAM ETKINSON (ed.), HUMAN RIGHTS: MORAL OR POLITICAL (2018). In this article, Buchanan and
Steenivasan are concerned with human rights in particular, but their arguments ought to extend to other types
of rights as well.

153 Buchanan and Sreenivasan (2018), at 215. Another commonly offered example: while one may have a legal
right to drive on the right hand side of the road, no moral right would be violated if the legislature repealed the
existing driving laws and subsequently passed laws requiring automobiles to drive on the left hand side inside.
See DWORKIN (1977). In cases where conventions are required to solve coordination problems, legal rights with no
corresponding moral rights will often be posited in order to fill this role.

154 Buchanan and Sreenivasan (2018), at 219.
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be treated with respect.’ss In the latter case, ham-fisted attempts to legally enforce this moral
right might even be regarded as self-defeating.

While the denial of strict sufficiency is very hard to gainsay, it seems to me that that the
denial of necessity might reasonably be challenged, and the Mirroring View—or at least a
thesis that is related to it—defended. My reasons for inclining towards this stance are briefly
sketched below.!56 Nevertheless, I shall not attempt to conclusively settle this complex issue

herein, as I do not believe that its resolution matters much for purposes of this work.

155 Id. at 219.

15 Taking the example above, it might be claimed that individuals enjoy moral rights to those goods that the
right to health care promotes (e.g., practically feasible increases in utility, social solidarity, productivity, etc.). If
so, and if the right to health is the on/y way of securing such goods, then such individuals will also have moral
right to health care if we adopt the following /nkage principle: if S has a moral right to ¢ (e.g., feasible increases
in utility, social solidarity and productivity in this case), then S also has a moral right to any necessary means X
for assuring S’s enjoyment of ¢ (e.g., health care here).

Now, let us suppose that the right to health care is 7oz the only way of assuring individuals’ enjoyment of
the various goods ¢ listed above. That is, les us suppose that ¢ might be assured by any number of distinct
means. Then if one continues to adopts the linkage principle, one should conclude that citizens have a moral
right to the disjunction of these possible means of assuting ¢. In that case, the Mitroting View, as atticulated
above, would not be correct. However, the following related thesis, which we might refer to as the Partial
Mirroring View, would be true: Whenever there ought to be a legal right to X, there will be a moral right to at
least one of My, My, . . . Mn., where each of My, My, . . . Mn is sufficient to realize that good ¢ whose
attainment ultimately justifies the legal right to X.

In response to this analysis, Buchanan and Sreenivasan are likely to deny that individuals will always enjoy
moral rights to those goods that a morally justified legal right promotes (e.g., rights to feasible increases in
utility, social solidarity, productivity, in the case of the right to health care). The reasons for this likely denial are
discussed in Sreenivasan’s eatlier article, Duties and Their Direction, ETHICS (2010). There, Sreenivasan holds that
it can be case that an agent A a/l-things-considered onght to take an action that benefits a patient P, even though P
does not have a correlative right to A’s taking such action. For instance, it may be the case that A all-things-
considered ought to give to a certain charity benefitting P, despite the fact that P does not have a right to A’s
charity.

Even if Sreenivasan’s analysis is correct at the level of individuals, howevet, it is not obvious that sfafes can
possess merely charitable or imperfect duties to the members of a nation whom they represent and govern.
This mote specific claim, which is not addressed in Sreenivasan’s (2010) atticle, is likely to turn on broader
issues in political philosophy involving the nature, purposes and legitimacy conditions of the state, and would
requite a robust defense. To my mind, it is unclear whether the lesson Sreenivasan detives from consideration
of commonplace micro-level examples should generalize to the macro-level context of states and citizens. It is,
in other words, unclear to me whether it might be the case that the state all-things-considered ought to take
measures to promote utility, social solidary, productivity, etc., without it being the case that citizens enjoy
correlative moral rights to these goods when feasibly attainable.

One way of defending the claim that states can possess merely charitable or imperfect duties to the
members of a nation whom they represent would be to observe that a right to health cate might be effectuated
in many different ways, and that each way set of policies could produce different distributions of those goods ¢
that justify the legal right (e.g., utility, social solidarity, productivity). Therefore, it is implausible to think that
members of the nation could have moral rights to any particular level of such goods. In response, one might
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The reason is that, regardless of whether a moral right to X is always a strictly necessary
or sufficient for the justification of a legal right to X, it is plausible that the former will normally
be a very significant factor in the justification of the latter. Indeed, I would venture to claim that when
it is asserted that there “should (or should not) be a legal right to X,” what is most
commonly meant, by political philosophers and laymen alike, is that “there is (or is not) a
moral right to X, and that at least largely in virtue of this fact, there morally should (or
should not) be a corresponding legal right to X either.” While Buchanan and Sreenivasan’s
counterexamples may succeed in refuting the logical claims of strict necessity and sufficiency,
their arguments make use of what strike me as non-paradigm cases. By comparison, in the
focal instances of at least those most widely recognized and important legal rights, there is an
underlying moral right grounded in a weighty interest of an individual, which is protected by
the recognition of a corresponding and enforceable legal right.

Consider for instance the right of an innocent individual not to be murdered in cold
blood; the right of a citizen not to have her justly acquired private property appropriated by
the state without good cause and without rendering due compensation; the rights of persons
to some minimum amount of freedom of speech and expression, and so forth. While there
are surely additional instrumental reasons for recognizing many of these legal rights, it is
difficult to deny that the enforcement of underlying moral rights is a major part of these

legal rights’ overall justification. Moreover, it is unclear whether in the absence of these

take a number of lines. For one, it is possible that individuals have a moral right to an expected level of such
goods. Second, we might posit that individuals have a moral right to live in a society where one of these
distributions obtains. Third, we might attribute the moral right to these goods to the nation’s citizens as a
group, which case individual legal rights would be justified in virtue of the existence of certain group moral
rights.
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moral rights, these further instrumental reasons would normally carry the day and suffice for
the all-things-considered justification of the corresponding legal rights.

In light of these observations, it strikes me as reasonable to hold that the existence of a
moral right to X should at least create a defeasible presumption that there should be a legal
right to X; and, conversely, that the absence of a moral right to X should generate a similarly
rebuttable presumption that there ought not be a legal right to X. I will refer to the

conjunction of these two theses as the Presumptive Mirroring View.

In this work, I will primarily be concerned to establish that there morally ought not be a strong
legal right to emigrate. Another way to put this thesis is that there are not sufficient moral
reasons for the international or domestic law to adopt such a legal right. However, my means
of arriving at this conclusion will be to show that there is no strong moral right of
emigration; and moreover, that, at least largely in virtue of this fact, there ought not be a
strong legal right to emigrate. In other words, when I claim that there should not be a strong
legal right to emigrate, what I mean is that because it lacks an adequate moral justification,
there is not a strong moral right to emigrate; and that substantially in virtue of this fact—in
conjunction with certain other considerations to considered in due course—there should not
be an strong legal right to emigrate either.!5” Roughly, these other considerations will go to
show that the case at hand is 7oz relevantly similar to the cases Buchanan and Sreenivasan
offer as counterexamples to the Mirroring View, where despite the fact there is no moral

right to X, there are sufficient further instrumental reasons for nevertheless positing a legal

157 That being said, those readers who agree with Buchanan and Sreenivasan and hold that there is an even
weaker connection between legal and moral rights than I have endorsed might reinterpret my arguments to cut
out the middleman (i.e., the moral right to emigrate), and instead construe them as offering direct normative
and policy reasons for why the international law ought not recognize a strong legal right to emigrate.
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right to X.158 Therefore, the presumption against a justified strong legal right to emigrate that
is generated by the lack of a strong moral right to emigrate will go unrebutted in the case at
hand.

Although my primary thesis concerns what legal rights there should or should not be, by
showing that there is no strong moral right to emigrate, I will also have established an
important corollary about individual conduct: namely, that when members of a nation
emigrate despite the fact that certain relevant conditions from (C1)-(C10) are satistied—in
particular, great costs to the home nation, injustice to either that nation or the international
community, and no danger to emigrant’s human rights!5—such individuals act immorally.
This will be so, even if international and domestic law continues to uphold a strong legal

right of emigration that permits and protects such conduct.

Hohfeld’s Taxonomy

§2.1.4 As per the disjunctive definition of rights offered at the beginning of §2.1, different
rights accord their holders different types of entitlements. According to the standard
classificatory scheme developed by the late legal scholar Wesley Hohfeld, there exist four
fundamental categories of rights which correspond to four logically distinct types of
entitlements. These are commonly referred to as (1) claim-rights, (2) privileges, (3) powers
and (4) immunities. Although Hohfeld originally conceived of these categories—as well as

their “correlatives,” which are also discussed below—as legal notions, they can also be

158 In particular, in Chapter 5 I show that there ate not strong instrumental reasons, involving the deterrence
of government misbehavior, for accepting a strong right of emigration. At best, these considerations only
justify accepting a more limited right.

159 The reason I don’t require the satisfaction of all (C1)-(C10) is because some of these conditions have to do
with state action (e.g., implementation of the least restrictive and appropriate means of rectifying the injustice,
opting for taxation before physical restrictions on exit, etc.)
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understood as identifying different types of moral rights.160 Often, more familiar rights are
complexes of these four fundamental types of rights,!s! which Hohfeld described as the
“lowest common denominators” of all legal relations.!62 Indeed, as I discuss at the end of
this subsection, the rights to emigrate that will occupy us for the remainder of this work
plausibly constitutes an amalgam of a// four these basic Hohfeldian incidents. In order to
appreciate the content of this right then, it is necessary to come to an understanding of
Hohfeld’s four fundamental legal relations. I will therefore work through these four
categories in the order presented above.

163

(1) First, a party P holds a claim(-right)"™ against another party Q to X if and only if Q is
under a correlative duty to P to take certain measures to promote P’s ability to X or enjoyment
of X."* In this schema, Q’s duty is said to be “owed to” or “directed at” P.1¢> When this duty
is owed to P by a particular party Q, P’s claim-right is said to be i personam.'6 By
comparison, where P’s claim-right is correlative to duties that are incumbent upon everyone
within the population of concern, P’s claim-right is 7z res.167

We might further distinguish between two species of claim-rights based on the content
of the right’s correlative duty. A positive claim-right (ot clain-right") places Q under a correlative

duty to take certain positive measures to secure P’s ability to X or enjoyment of X.168

Conversely, a negative claim-right (ot clazm-right") places QQ under a correlative duty to forbear

160 WALDRON, THEORIES OF RIGHTS, Introduction, at 7 (1984).
161 Wenar (2020), at §2.1.
162 WESLEY HOHFELD, FUNDAMENTAL LEGAL CONCEPTIONS AS APPLIED IN JUDICIAL REASONING AND
OTHER LEGAL ESSAYS, at 63 (1923)
165 NICKEL (2008), at 23.
164 See HOHFELD (1923), at 38.
165 Gopal Sreenivasan, Duties and Their Direction ETHICS (2010); WALDRON, THEORIES OF RIGHTS, Introduction,
at 8 (1984).
166 E.g., WALDRON, THEORIES OF RIGHTS, Introduction, at 6 (1984).
167 E.g.,id.
168 See id.; Wenar (2020), at §2.1.2.
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from taking actions that would inhibit P’s ability to X or enjoyment of X, and which Q
otherwise would have been permitted to undertake but for the existence of this duty.16?

Often, whether a certain claim-right’s content renders it a positive or negative one will
depend upon the baseline state of affairs. For example, in the prior chapter I claimed that the
international legal human right plausibly requires home nations to avoid taxing their
emigrants so heavily that it makes relocation to another nation financially infeasible. Suppose
then, that a host (or destination) nation DN decides to substantially increase its rates of
taxation on its residents, including immigrants. Then, a prospective emigrant’s claim-right
against its home nation HN might be a positive one in the circumstances, as it might then
require HN to take affirmative measures to repeal or alter its preexisting tax regime to avoid
excessive double taxation. By contrast, if in the prevailing state of the world the destination
nation DN does not tax its citizens very heavily, then a prospective emigrant’s claim-right
against HN would be a negative one, as it requires that HN merely forbear from altering its
present tax code to substantially increase tax burdens on its emigrants and make relocation
impracticable.

(2) Second, a party P enjoys a privilege (or is at liberty) to X vis-a-vis Q if and only if Q
does not hold a claim-right requiring that P not X. In other words, P enjoys a privilege to X
just in case P is not under a duty not to X. Correlatively, where P enjoys a privilege against Q
to X, Q has no claim-right that P refrain from X’ing. Under a semantically non-exclusionary
understanding of privileges, whenever P holds either a claim-right” or claim-right™ against Q

to X, P is also necessarily at liberty vis-a-vis Q to X. However, the converse is not true for

169 See WALDRON, THEORIES OF RIGHTS, Introduction, at 6 (1984); Wenar (2020), at §2.1.2.
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either positive or negative claim rights: from the fact that P enjoys a privilege to X, it does
not follow that P enjoys either a claim-right” or claim-right™ to X.

(3) Third, a party P enjoys a power if and only if P is able to alter the prevailing moral or
legal state of affairs with respect to certain subject matter X by the undertaking some act A.
Here the moral or legal state of affairs consists of the possession of various rights—
themselves composed of the basic Hohfeldian incidents—by different agents. Where P
enjoys the power to alter (Q’s moral or legal position, Q) is correlatively subject to a Zability.

A fruitful way of conceptualizing the difference between (i) claim-rights and privileges,
on one hand, and (ii) powers, on the other,!0 is in terms of H.LL.A. Hart’s well known
distinction between primary rules, which dictate how people are required or permitted to
behave, and secondary rules, which specify how preexisting primary rules can be altered or new
ones introduced.!”! In effect, Hohfeldian powers function as secondary (or second-order)
privileges to create, destroy, or otherwise alter a prevailing distribution of the primary (or
first-order) claim-rights, duties and privileges that comprise a normative state of affairs.
Furthermore, in cases where a power permits one to alter other powers (or immunities),!”
the former power will function as a Zertiary (or third-order) privilege, and potentially so on up
the ladder.

Commonplace and relatively uncontroversial examples of moral and legal powers include
promising,!7? consenting,!” offering to enter into a contract with certain terms, accepting an

offer, abandoning private property, waiving a right, authorizing an agent, and transferring a

170 Wenar (2020), at §2.1.3.

171 H.IL.A. HART, THE CONCEPT OF LAW (3 ed. 2012).

172 Immunities are discussed immediately below.

173 H.L.A. Hatt, Are There Any Natural Rights?, in WALDRON (ed.), THEORIES OF RIGHTS, at 84 (1984); T.M.
SCANLON, WHAT WE OWE TO EACH OTHER, Chapter 7 (1998).

174 Hart (1984).
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legal interest.!7s These powers possess a host of different features that permit for them to be
situated in a multi-dimensional taxonomy of their own. Because the notion of a power will
figure centrally in one of the arguments against strong rights of secession and emigration
that I develop in Chapter 4, I shall defer a more in depth discussion of these different types
of powers for that chapter.

(4) Finally, a party P enjoys an zmmunity vis-a-vis QQ with respect to subject matter X if
and only if Q does not hold a power to alter P’s moral or legal position with respect to X. Ot
as Hohfeld himself puts the matter, an immunity grants one “freedom from the legal power
or ‘control’ of another as regards some legal relation.”!7s Correlatively, in the schematic
definition of an immunity offered above, Q is said to be at disability, since Q lacks the power
to alter P’s moral or legal position regarding X.

In his original discussion of the fundamental legal relations, Hohfeld offers the example
of immunities from the state’s powers of the levying of new taxes, noting that that such
immunities have been a longstanding subject of litigation in the United States.!”” As Jeremy
Waldron observes, other examples abound in the province of constitutional law, as many
constitutional rights are best interpreted as packages of claim-rights, privileges and
immunities. Not only do many constitutional rights place one at liberty to X, or require that
others take certain measures to secure one’s opportunity to X, but furthermore, they
typically imply that the legislature or judiciary may not to alter this first-order legal state of

affairs by arresting the rightholders of these claims and privileges to X.178

175 For discussion of most of these legal examples and others, see HOHFELD (1923), at 50-59.
176 HOHFELD (1923), at 60.

177 HOHFELD (1923), at 61.

178 WALDRON, THEORIES OF RIGHTS, Introduction, at 7 (1984).
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Let us turn our attention to the legal international right to emigrate and try to decipher its
content in light of Hohfeld’s taxonomy. I shall focus here on the right as it has been
interpreted up to this point, rather than how I argue that it should be understood, although
there will ultimately be significant overlap among the two. As with many other
commonplace rights, this right is a complex of the basic Hohfeldian incidents; and in fact, as
I alluded to eatlier, the right to emigrate plausibly constitutes a bundle of a// four of these
fundamental relations. Call the thesis that a certain right meets this description, Holfeldian
Completeness.

Most obviously, the right emigrate provides a privilege to those members of a nation in
good legal standing with their government to physically leave the nation and renounce their
membership therein. This is because governments lack a claim-right for their members in
good standing not to emigrate—or equivalently, because such members do not have duty
not to emigrate.

But the right to emigrate is not a mere privilege: rather, the right also creates certain
correlative duties in states. At the very least, the international legal right to emigrate is a clazm-
right that requires the state to forbear from taking actions that would (i) excessively burden
the ability of those of its members in good standing to emigrate, and (i) which, but for this
right, the state otherwise would have been at liberty to undertake. For instance, the state is
plausibly under a duty to forbear from (a) building very high fences around the nation’s
borders that do not permit for egress, (b) instructing its border guards to prevent the
physical exit of those of its members in good legal standing, and (c) instructing government
employees to refuse to sign operative legal documents required for emigration by such

members. As discussed in Chapter 1, states are plausibly also under duties to (d) avoid taxing
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their expatriates and non-resident citizens so heavily that relocation and in another nation is
not feasible as a result of double taxation on the part of the home and destination nations.

Depending upon the prevailing state of affairs, the right to emigrate can function as a
claim-right" as well. In circumstances where a state already implements any of policies (a)-(d),
the state will be under a remedial duty to take affirmative measures to repeal these policies.
Furthermore, as I claimed above, home nations would plausibly be under the positive duty
to reduce their tax rates to avoid excessive double taxation in response to increases in the tax
rates of host nations. As the right to emigrate has been understood so far, however, states do
not generally appear to be under duties to take more extensive positive measures to ensure
that its citizens are able to emigrate. For instance, states are probably not under duties to pay
for their emigrants’ airfare, or to further subsidize their emigration.

As I discuss in Chapter 4, the right to emigrate—which recall, I have defined in the
Introduction as the right to (1) physically leave plus (2) renounce one’s membership in a
nation—also functions as a power, since it permits one to alter the prevailing legal and moral
state of affairs vis-a-vis her home nation compatriots. By leaving a nation and renouncing
one’s membership therein, one simultaneously extinguishes pre-existing duties and
obligations owed to her home nation compatriots, as well as rights that one enjoys vis-a-vis
this same group. This fact will figure centrally in one of Chapter 4’s arguments against the
strong right of emigration.

Finally, as per Waldron’s observation about many constitutional rights, the international
legal right to emigrate contains an implied zzmunity as well. As discussed below, the right to
emigrate is a human right that all individuals enjoy solely in virtue of their humanity.

Consequently, states lack the moral and legal power to extinguish the privileges, claim-rights
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and powers that comprise the right to emigrate. As with Hohfeld’s own example of textbook
immunity (i.e., immunity from state taxation), the right to emigrate—once again, as it has
been understood to date—also provides expatriates and non-resident citizens with immunity
from the levying of new taxes that make their relocation to a destination nation practically

infeasible.

Human Rights

§2.2 As I have noted several points, the Universal Declaration designates the right to
emigrate as a human right. What is a human righ?? Here, 1 largely follow the legal philosopher
James Nickel’s account from his influential text, Making Sense of Human Rights."” As Nickel

obsetves, because human rights are a type of right simpliciter,'*

they possess both the
generic features of the latter (including those discussed in the prior §2.1), as well as certain
distinguishing marks of their own. The following are some of the defining characteristics of
human rights, which I shall refer to as comprising the standard picture of human rights. Unless
otherwise stated, this picture applies both to moral as well as to (justified) legal human rights.

First, human rights are Hohfeldian complexes containing claim-rights whose primary
addressees are states.'” Such states are under correlative duties to ensure that human rights
are upheld within their jurisdiction. Nonetheless, individuals are not let off the hook

completely, as they will at least have negative duties to refrain from taking actions that

directly violate human rights."* Moreover, individuals and other states may have secondary

179 NICKEL (2008).
180 Id. at 9.

181 See id. at 38.
182 Id. at 39-41
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(or back-up) obligations in the event that an addressee state should fail to discharge its
primary responsibilities.'*

Second, human rights are set apart from other types of rights in virtue of their
universality.'™ International law makes it clear that human rights are enjoyed by all human
beings, solely in virtue of their humanity. This is so regardless of whether particular
governments fail to protect human rights within their borders.' In that instance, it is
incumbent upon the international community to pick up the slack and discharge its
secondary obligations to ensure that human rights are upheld within the culpable
jurisdiction.

186

Third, human rights are very high priority (or weighty) rights ™ that protect against
standard threats to a minimally decent life."®” It should be of little surprise then that are they
serve as minimal norms of political morality.'™ It is important to understand that human
rights do not dictate the best system of governance, but rather, only a decent one. Given
these limited ambitions, their implementation should be practically feasible for all member
nations of the global community. And given their priority, the criteria for their permissible
violation is generally far more stringent than for other rights.

Fourth, human rights play certain functional roles within the domain of international
relations. Notably, in light of their universality, high priority, and status as minimal standards

of political morality, they serve as key standards for evaluation and criticism for all members

of the global community.'”

183 Id

184 1d. at 37.

185 1d. at 10.

186 1d. at 9.

187 HENRY SHUE, BASIC RIGHTS (1980); id. at 30.
188 NICKEL (2008), at 10.

189 1d. at 10.
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Fifth, in virtue of those features discussed above, human rights are often held to reflect
the limits of state sovereignty. When human rights are violated, external intervention into the
domestic affairs of the offending nation may be justified, if certain other conditions are
satisfied."” In that case, the offending nation may not invoke a right to national self-
determination or self-defense to repel this foreign interference, so long as the intervention is
propetly citcumscribed."!

Sixth, as with rights generally, international human rights come in both moral and legal
varieties. As per our earlier discussion from §2.1.3, I leave open the possibility that moral
human rights are neither strictly necessary nor sufficient for the moral justification of a
corresponding international legal human right. Nevertheless according to the standard
picture (and in accordance with the position that I advanced in that eatlier section), moral
human rights are often very significant factors in the moral justification of legal human
rights. According to this traditional conception, which comes through in Nickel’s exposition,
international legal human rights tend to protect underlying moral human rights that reflect

critical and universal interests possessed by all human beings.

Putting together some of the material discussed in §2.1 and §2.2, we can now say the
following about the international legal human right to emigrate. To assert that there is such a
right is to say there is a very high priority complex of Hohfeldian incidents containing a
claim-right, which is universally possessed by all human beings and which has been

established by international law. At least presumptively, this international legal human right

190 Other plausible requirements include the following: that the intervention is undertaken for the purpose of
protecting human rights, that there is no alternate less severe means of achieving this goal, and that the mission
has a reasonably high probability of success.

1 See e.g., JOHN RAWLS, THE LAW OF PEOPLES 78-81 (1993).
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enforces an underlying moral human right to emigrate which is possessed by all humans. As
the constitutive (claim-)right’s primary addressees, states are under correlative duties to
ensure that those of their members in good legal standing!92 are able to emigrate. Depending
upon the prevailing state of affairs, this may require the state to merely forbear from taking
actions that would excessively inhibit attempts at emigrating, or even to take positive
measures to eliminate preexisting obstructions. And because, I as discussed eatlier, the right
to emigrate contains an implied immunity, this right cannot be revoked by the state.

Consistent with this durability, the right to emigrate serves as a minimal standard of
political morality that constrains the conduct of those states comprising the global
community, and which places limits on these states’ sovereignty. Due to its great weight, the
preconditions to its permissible (or obligatory) violation are plausibly more stringent than for
at least many other non-human rights. This priority explains why nations have acted as if
they believe that the right may not be violated even when the costs to the home nation are
severe, as they often are in the contexts of brain drain and harmful fiscal competition. The
right’s importance further explains why measures that not only directly prohibit emigration,
but which also indirectly yet substantially burden it, such as double taxation, have been
regarded as suspect.

In offering this explication of the content of the international human right to emigrate, I
do not claim either that the international law or proponents of this right have always been
explicit in committing to this entire package. I do suggest, however, that my analysis
provides a reasonable interpretation of this right in light of both (1) the Universal

Declaration’s assertion that the right to emigrate is an legal international human right, and (2)

192 Le., a member who is not undergoing (or awaiting) litigation or punishment in virtue of having committed
significant legal infractions.
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the standard of picture human rights that I have outlined in this section. In other words,
those who accept (1) and (2) ought to accept the account laid out in this section, or at least
would be eminently reasonable in so doing. Moreover, as noted above, my explication sheds
light why states have not taken actions to curb or tax emigration, even where they have
suffered significant costs as a consequence of unrestricted outflows. In so acting, they have
signaled that they at least tacitly accept some of the key elements of my interpretation—in
particular, the fact that the right is not overridden when home nations suffer great costs as a
result. Thus, in addition to constituting a plausible joint implication of (1) and (2), my
interpretation boasts significant explanatory power as well. For these reasons, it strikes me as
quite appropriate to adopt this understanding of the international legal human right to
emigrate going forth. Accordingly, in the remainder of this work, I assume something like
this interpretation of the right, and such understanding shall serve as my primary object of

analysis and target of critique.

Common Strategies for Justifying and
Attacking Rights

§2.3 In §2.1 and §2.2, I spoke to the issue of what it means to say that there is a (human)
right to something, and discussed a number of important features of (human) rights in
general. In this section, I will take a look at some of the common strategies for justifying as
well as attacking particular rights, so that I am positioned to articulate my own argument
against a strong right of emigration in Chapter 3. These strategies might be applied to either

moral or legal rights; but given the Presumptive Mirroring View, successful application to
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the former should at least carry a presumption of successful application to the latter.
Strategies for litigating the status of rights fall into two main categories, which I will refer to

as the direct and indirect strategies.

When one adopts the direct strategy, one seeks to justify (or to undermine) some alleged right
R* by means of a freestanding moral argument that does not essentially rely upon the firm
antecedent acceptance or rejection of any other rights.

Often, if the goal is to justify R*, this involves highlighting some feature of the relevant
person(s) that can serve as a ground for the right.'””> Commonly proposed grounds for rights
include basic needs,!* capacities for agency,!’s functional capabilities,!*s and morally weighty
interests.!” In the case of human rights, this feature must be one that is universally shared by

all humans. Having specified the right’s ground, the next step is to show that R* is required

193 E.g., DAVID MILLER, NATIONAL RESPONSIBILITY AND GLOBAL JUSTICE at 178 (2007). In this work,
Miller calls this approach the “humanitarian strategy”; and in his later book STRANGERS IN OUR MIDST (2016),
he refers to it as the “direct strategy”. Note that his use of this term is somewhat different and less capacious
than my own, since I allow for other forms of direct argument that do not fit this template. See discussion
below.

194 MILLER (2007), at 178-85.

195 See e.g., RAWLS (1971). Rawls holds that the basic moral equality of all human beings can be grounded in
humans’ capacity to autonomously form a personal conception of the good, as well as a sense of justice.
Although individuals differ in their proficiency for these tasks, all (non-disabled) humans fall above a certain
threshold of competency, and therefore possess what Rawls refers to as a “range property”. For a lengthy
development of this Rawlsian view, see JEREMY WALDRON: ONE ANOTHER’S EQUALS: THE BASIS ON HUMAN
EQUALITY (2017). A human rights theorist could plausibly coopt Rawls’s and Waldron’s views to develop an
agency-based grounds for human rights.

19 See AMARTYA SEN, INEQUALITY REEXAMINED (1992).

197 BUCHANAN, JUSTICE, LEGITIMACY AND SELF-DETERMINATION: MORAL FOUNDATIONS FOR
INTERNATIONAL LAW (2003). Buchanan argues, persuasively to my mind, that the interest approach is the most
general, since humans have important interests in exercising their agency and core functional capabilities, as
well as in satisfying their basic needs. Since it can subsume the other three grounds, the interest approach is to
be preferred. James Nickel also takes this line, arguing that humans have four fundamental interests to (i)
having one’s life safeguarded, (ii) autonomously leading one’s life, (iii) avoiding severely cruel or degrading
treatment, and (iv) not being subject severely unfair treatment. These fundamental interests ground weighty
moral claims, which Nickel contends can give rise to a litany of more specific human rights.

95



to adequately protect or guard against standard threats'% to this interest, need, capacity or
capability.1?

This ground-based strategy is most naturally suited to a deontological ethic, which
regards the attribution of rights as a fitting, respectful or otherwise appropriate way of
treating persons with certain faculties. In some instances, these faculties may themselves
serve as the ground of the right. In others, the ground may be a capacity or capability
through which these more general faculties are exercised, or a need or interest that must be
met as prerequisite to the use of such faculties.

There are other forms of arguments that might be used to support (or attack) rights that
do not fit this ground-based template, but which are still properly characterized as a direct
strategy, as I have defined it. One notable example would be the rule-consequentialist mode

of argumentation that I explained in §2.1.2.200 As the reader may recall, a successful rule-

198 See SHUE (1980) for the notion of a standard threat.

199 James Nickel offers a somewhat more complex articulation of this ground-based strategy for deriving
human rights. On his view, a purported human right must pass a seties of six tests in order to be all-things-
considered justified:

“The first step requires showing that people today regulatly experience problems or abuses in the area
protected by the proposed right [i.c., what Henry Shue has called “standard threats”]. The second step is
to show that this norm has the importance or high priority that is a key feature of human rights. We
can do this by showing the right protects things that are central to a decent life as a person [i.e., their
fundamental interests] . . . The third step in justifying a specific human right involves seeing if the
proposed norm fits the general idea of human rights . . . For example, can it be formulated as a right
of all people that they have independently of recognition or enactment at the national level. The
fourth test requires showing that a norm as strong as a right is needed to provide this protection, that
no weaker measures will be sufficiently effective. The fifth criterion is that the burdens of the right
imposes are neither excessive nor severely unfair. The sixth and final test requires that human rights
be feasible to implement in an ample majority of countries today.” NICKEL (2008), at 70.

200 Hven with this addition, our list will certainly not be exhaustive. As Allen Buchanan puts the matter, rights
are best thought of as conclusions to normative argument. But it would be quixotic to suppose that moral
argument could ever be mechanistically formalized, or exhaustively regimented. While familiarity with some of
the common moves undoubtedly helps orient the political philosopher, by providing her with a roadmap of
well-trodden terrain, at the end of the day, to justify a right all she can do is dive in and see what sorts of
arguments she can muster, using any and all intellectual resources at her disposal. Indeed, a number of those
arguments for a strong human right to emigrate that that will be considered in Part I1I to the larger intended
work within which this Dissertation is contained do not clearly adhere to any of the strategies discussed above.
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consequentialist justification for a right R* will establish that R* is contained in that system
of rule-based entitlements that leads (or can be expected to lead)2'! to the best net long-term
consequences for the population of concern. I deem this to be a direct strategy, since
demonstrations of this form do not rely upon the firm antecedent acceptance of other rights
that fall within this system: rather all rights within this favored set are determined
concurrently, as it were, in one fell swoop.

To be sure, when one goes about the task of determining whether to admit a certain
right R* into this favored circle, one may have to take into account its interaction with other
preexisting rights. However, such preexisting rights are always open to revaluation,
eradication and replacement: as discussed above, if these previously accepted rights no
longer serve to maximize net long-term good consequences, they must be eliminated or
substituted for other more efficacious rights. Thus, to reiterate my earlier claim in light of
this observation, a rule-consequentialist argument for a right R* does not rely upon the firm
antecedent acceptance of other rights.

While this rule-consequentialist approach might be used to establish rights in general,
however, it is somewhat too blunt of an instrument for establishing human rights, in
particular. Because human rights are only minimal standards of political morality, they are
highly unlikely to exhaust the set of welfare-enhancing rights. Therefore, establishing that a
certain right R* is included within that system of rule-based entitlements that leads to the
best consequences will not suffice to establish that the right is a human right.

At best, the rule-consequentialist strategy would need to be supplemented with

additional criteria for singling out which subset of rights are to be regarded as human rights.

201 This distinction highlights two different possible versions of rule-consequentialism.
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One suggestion is that human rights are those rights needed to avoid the very worst
travesties, or perhaps whose recognition produces the greatest changes in net aggregate
good. Another (not incompatible) proposal is that the human rights are those rights that are
either most commonly included in the welfare-maximizing sets of rights adopted by those
nations comprising the global community. When these further constraints are added, it is
plausible to suppose that the rule-consequentialist’s list of human rights would largely

coincide with that prescribed by the deontic ground-based strategy considered above.

Now consider the second basic approach. When one seeks to justify a certain right R* by
means of the indirect strategy, one starts with some right R that is already firmly accepted.202
One then seeks to demonstrate that those who affirm R are rationally obliged to embrace R*
as well. There are four main reasons why this acceptance of R* might be rationally required.
The first reason is that R will not be securely protected unless R* is also recognized.203 In
his influential book Basze Rights, Henry Shue provides an zustrumental argument of this sort for
human rights to sustenance and physical security. Shue there contends that these two rights
are instrumentally required for the enjoyment of any other rights at all.204 Therefore, if one
accepts the existence of even one other right (whether it be the right to vote, to freedom of
expression, or whatever) one will be forced to accept that there are also rights to sustenance

and physical security, which Shue refers to as basic rights.

202 In principle, R’s justification might come either by way of a direct argument, or another indirect argument
that pivots off of a third right R**. There is danger, however, that successive applications of indirect analogical
arguments might lead a Sorites-like situation in which there is an eventual failure of transitivity.
205 E.g., DAVID MILLER, STRANGERS IN OUR MIDST: THE POLITICAL PHILOSOPHY OF IMMIGRATION, at 49-
50 (2016).
204 SHUE (1980).
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The second reason why the antecedent acceptance of R may rationally oblige one to also
accept R* is that R* is a conceptual implication of R, or a part of R, such it would not even
be logically possible for one to affirm R without also affirming R* once R is correctly
understood. Here is a toy example of such a conceptual (or mereological) argument. 1f citizen S
enjoys a right to a speedy and public trial by a jury of one’s peers, then S enjoys a right to a
trial of some sort. In straightforward cases of this type, some right R is a clear instance of a
more general right R*, such that if one affirms the former one is logically bound to affirm
the latter. In other more complex cases, conceptual analysis will be required to establish that
a more general (or abstract) right R implies a more concrete right R*, or equivalently that the
latter is a proper specification or instance of the former. This enterprise is quite common in
constitutional litigation.

The third reason why the acceptance of R may rationally oblige one to also accept R* is
that the existence of R* provides the best explanation or justification for the existence of
R.205 A historical example of such an abductive (or best-justification) argument comes from the
famous United States Supreme Court case Griswold vs. Connectient.2'6 There, the court struck
down a Connecticut law banning the use of contraceptives. In so doing, it held that the state
law was inconsistent with the constitutional right to martial privacy. In his majority opinion,
Justice William Douglas observed that although the U.S. Constitution makes no explicit
references to a general right of privacy, such a right would best explain or justify a number
of other constitutional rights that are expressly delineated. This, Douglas held, was sufficient

reason to posit a general constitutional right to privacy.

205 Walter Sinnott-Armstrong, Two Ways to Derive Implied Constitutional Rights, in LEGAL INTERPRETATION IN
DEMOCRATIC STATES (Jeffrey Goldsworthy & Tom Campbell eds., 2002).
206 Id.
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The fourth and final reason why accepting R might rationally oblige one to also accept
R* is that R* is sufficiently similar to R that it would “arbitrary [or otherwise unreasonable]
to recognize the latter without also recognizing the former.”””” A famous philosophical
example of such an analogical argument is developed by Peter Singer in his article, Famine,
Affluence and Morality. Taking a few liberties, 208 Singer’s basic argument might be rendered as
follows. Most people would accept that (i) individuals in imminent danger of severe harm
(e.g., a child drowning in a shallow pond) would enjoy a right to aid from (ii) a passersby, so
long as such rescue efforts would pose little risk or cost to the passerby. However, the
relation among these parties is similar in all (or at least most) morally pertinent respects to
that which obtains between (iii) individuals who are in imminent danger of certain severe
harms and (iv) those who are o physically proximate, but who could still prevent this harm
at little risk or cost to themselves by distal means, such as by donating financial resources to
an appropriate charity. Therefore, it would be arbitrary and unreasonable for one to accept
the former right of rescue, but to deny that the individuals in (iii) enjoy a right to aid from
those in (1v).2% On the basis of these analogical considerations, Singer concludes that citizens
of affluent nations are under significant duties to the members of developing nations to

make efforts to prevent or ameliorate various serious hazards, such as famine and extreme

poverty.

207 MILLER (2016), at 50.

208 See Peter Singer, Famine, Affluence and Morality, PHILOSOPHY AND PUBLIC AFFAIRS (1972). In his article,
Singer formulates argument with respect to duties. However, if one accepts the that such duties correlate with
rights, the argument can be framed with respect to the latter (as I have presented it above).

209 Another analogical argument is developed by Gopal Steenivasan in his THE LIMITS OF LOCKEAN RIGHTS
IN PROPERTY (1995). In that book, Sreenivasan suggests that, if God existed, then he would have rights in
anything that he created ex nihilo. Furthermore, Sreenivasan continues, creating objects out of preexisting
materials is sufficiently similar to creating ex nihilo that it would be unreasonable to accept the former
(theologically oriented) right, without also recognizing “creator’s tights” on the part of humans, which accord
individuals Lockean property rights in physical artifacts that they forge through their own labor.
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We might refer to the four types of arguments explicated above as positive indirect
arguments, since they are used to justify putative rights. Of note, the indirect strategy can
also be employed to attack or undermine the status of purported rights. When one offers
such a negative indirect argument, one takes as her starting point some right R that is already
firmly rejected or regarded as critically unjustified by her target audience. One then seeks to
establish that, in light of this dismissal of R, one’s interlocutors are rationally obliged to
reject another right R* as well. In parallel with our analysis above, this rational obligation to
reject R* might be predicated upon instrumental, conceptual, abductive or analogical
reasons.

When the reason is instrumental, the observance of R* would, in practice, permit for the
exercise of the antecedently rejected right R as well. An example of a negative instrumental
argument frequently surfaces in debates over gun control. In simplified form, this argument
runs as follows. Surely, no one has the right to use a firearm to kill another innocent person.
However, if everyone enjoyed the right to acquire and use firearms free of various forms of
government regulation, then individuals would in practice be able to use firearms to kill
other innocent persons. Therefore, we ought to reject the right of all individuals to acquire
and use firearms free of these forms of regulation.

When the reason for rejecting R* is conceptual, the antecedently rejected right R is a logical
implication (or part) of R*, such that accepting R* would ineluctably commit one to
accepting R as well. As a toy example that follows up on the prior case, suppose that we
reject the right R of an individual to kill another innocent person with a firearm. Then, we
must also reject the right R* of an individual to kill another innocent person with an AK-47.

Since an AK-47 is a firearm, the right to kill another innocent person with an AK-47 would
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clearly entail the right to kill another with a firearm, which right we have rejected ex
hypothesi.

When the reason for rejecting R* abductive, the fact that there is no such right R* would
provide (at least part) of the best explanation or justification for why the antecedently
rejected right R does not exist. As illustration, consider the philosophical thought experiment
commonly referred to as Transplant, in which a doctor contemplates saving the lives of five
terminally ill patients by killing and transplanting the organs of sixth healthy individual. It is
commonly believed that the five patients would not have a right R to the healthy person’s
organs in these circumstances. One component of the best explanation or justification for
why this is the case is that there is no general right R* to be treated a certain way erely
because that treatment would maximize overall utility on a particular occasion.2! Since it
offers a very good explanation for our intuitions in Transplant and a justification for our
rejection of R, we ought therefore to reject this general right R* to short-term utility
maximizing treatment.

Finally, when the reason for rejecting R* is analogical, R* is sufficiently similar to the
antecedently rejected right R that it would be arbitrary or otherwise unreasonable to reject R
while accepting R*. It is this fourth type of negative indirect argument that I shall develop in
building my case against a strong right of emigration. The goal for Chapter 3 will be to
articulate the structure of this argument with detail and precision. This argument will be
framed with respect to the acts of emigration and secession, as these are my subjects of

substantive focus. Apart from such references, however, Chapter 3’s analysis will be quite

210 Indeed, both the deontological and rule-consequentialist approaches to morality considered above would
reject such a right. In the case of rule-consequentialism, this is because it is the maximization of net long-term
utility or good consequences that matter.
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general, and can therefore be taken to explicate the architecture of negative analogical
arguments, generically considered. This, I hope, shall be a fairly substantial independent

contribution to the theory of rights-based arguments on its own.

%k

This concludes our discussion of empirical and theoretical preliminaries. Eatlier on, in
Chapter 1, I placed our inquiry into the right of exit in empirical context, and considered
some preliminary consequentialist considerations in favor of granting states the authority to
sometimes tax and restrict emigration. And in this Chapter 2 I have clarified the content of
the claims to be litigated (i.e., whether should be a strong legal right to emigrate), and
considered common strategies for attacking and justifying rights. I will next offer a rigorous
formulation of my central analogical argument, before going on to substantiate this

argument’s main claims in the rest of this work.
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CHAPTER 3: THE CENTRAL
ANALOGICAL ARGUMENT -
STRUCTURE AND
GROUNDWORK

Structure of the Argument

§3.0 This chapter offers a detailed formulation of this work’s central argument. This negative
indirect analogical argument against a strong right of emigration—which I will normally refer to
as the analogical argument (AA), for short—takes as its starting point the international law and
academy’s critical attitudes towards a very permissive right of secession, and then seeks to
show that the similarities between secession and emigration render it arbitrary or otherwise
unreasonable to embrace these attitudes while concurrently accepting a strong right to
emigration. The argument is therefore conditional, in the following sense: 7/ one rejects a very
permissive right to secede, the precise contours of which I will specify in due course, #hen
one should also accept that certain curtailments to the right of emigration are also justified.
Because I suspect that most people at least tacitly concur with the law and academy in
rejecting a very permissive right of secession, I expect that this line of reasoning to prove
persuasive to most readers.

That being said, my AA need not rely upon my reader’s prior uncritical attitudes towards

the regulation of secession for its success. This is because, for purposes of establishing
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emigration’s and secession’s resemblance, it is only morally pertinent similarities that are of
dialectic import. Or to put the point slightly differently, for the AA to succeed in its stated
aim, it must be the case that emigration sufficiently resembles secession, in at least some of
those respects that justify rejecting a permissive right of secession, to render it unreasonable
to accept a very permissible right of emigration. Consequently, in the course of establishing
emigration and secession’s morally pertinent similarities, I must explore the reasons why a
very permissive right of secession o#ght to be rejected, and for why the antecedent to the
conditional asserted in the preceding paragraph ought therefore to be affirmed. This will lead
me to rehearse, to develop, and to defend a number of arguments against a very permissive
right of secession that have been put forth over the years by political philosophers,
constitutional theorists, and scholars of the international law, and which are equal or similar
applicability to emigration.2!!

The AA proceeds in two main stages, which respectively occupy Part II of this
Dissertation and Part I1I of the larger intended work within which it will be contained.

In the first stage, I explore two main morally pertinent similarities between secession and
emigration: viz., that both acts (1) permit individuals and groups to escape various duties and

obligations owed to compatriots, and (2) create certain perverse incentives for citizens, as

211 In §0.3 of the Introduction, I spoke to why I have not opted to directly and exclusively tely upon these
“first-order” arguments to establish the permissibility of emigration restrictions. I offered two main reasons my
choice of the analogical approach. First, it is an interesting and important theoretical question in its own right
what the morally pertinent similarities and differences are between secession and emigration, and whether the
international law’s discrepant treatment of these two acts really is (un)justified in light of the sum total of these
resemblances and dissemblances. Second, while I am predominantly relying upon these first-order arguments to
generate the reasons for adopting the revisionary thesis, the secession analogy is still doing important work.
The practical reality is that many my readers are likely to harbor strong normative priors that emigration
restrictions are never ot hardly ever justified. The analogy serves as a check on my reader’s intuitions, forcing
objectivity and preventing these priors from infecting her evaluation of the strength of the arguments that I
offer in favor of exit restrictions. For if she finds such an argument persuasive with respect to secession, then if
the two situations really are parallel, she must find in the case of emigration, as well.
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well as the state, to engage in socially harmful conduct that undermines fair and effective
democratic governance. These common features create shared pro tanto reasons for restricting
exit, which, I claim, are sufficiently weighty to generate a presumption in favor of curtailing the
scope of the right to emigrate. I'll therefore refer to the analysis in this stage as constituting
the prima facie case against the strong right of emigration.

In the second stage, several alleged differences between emigration and secession are
considered. If these were to reflect real dissimilarities, which were both morally pertinent
and sufficiently important, they could serve to rebut the Restrictionist presumption
established in stage one. More precisely, there are #wo possible defeating scenarios under which the
resemblance analysis sketched in stage one would fail establish the all-things considered
justification for emigration restrictions. In the first such scenario, there would be reasons for
placing restrictions on secession that (i) did not apply to emigration, and (ii) which were
necessary elements of a set of moral considerations jointly sufficient for the permissibility of
secession restrictions. In the second possible defeating scenario, conversely, there would be
(i) sufficiently weighty reasons for upholding a strong right of emigration, which (if) were not
applicable to secession.

In considering the differences between secession and emigration, a Restrictionist might
take either of two approaches to showing that neither possible defeating scenario obtains,
and to thereby shoring up stage one’s prima facie case.

The most expeditious route would be for the Restrictionist to offer a se/f-contained (and
ideally deductive) argument for why the shared reasons for restricting secession and emigration
established in stage one can s#ffice for the justification of secession restrictions—and,

therefore, for emigration restrictions as well. If this were demonstrated, then it would be of
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little moment whether there were additional morally redundant reasons for restricting
secession that did not apply to emigration, as in the first possible defeating scenario.

In future work, I intend to develop an argument of just this sort. In brief, the argument
is that because realizing certain human goods, such as justice and democracy, are important
enough to justify the state’s uprooting political independents from the State of Nature and
forcing them to enter into political relations with their geographically proximate neighbors,
these very same goods must also be sufficiently important to sometimes require individuals
to remain in political association with their compatriots. This will be the case where
unrestricted exit, whether in the form of secession or emigration, would compromise a
nation’s ability to achieve these same goods. Because both secession and emigration can
indeed pose threats of just this sort, neither right can be unconditional.

Alternatively, the Restrictionist might take an znductive approach to showing that neither
possible defeating scenario obtains. She would then systematically survey the various features
differentiating secession from emigration, taking care to show that (a) the secession-specific
features are neither individually nor jointly necessary for the justification of secession
restrictions, and that (b) the emigration-specific features do not require us to accept a strong
right of emigration. If (a) were true, then the first possible defeating scenario would not
obtain; and if (b) were the case, then neither would the second possible defeating scenario.
From this, it could be concluded that the differences between emigration and secession are
ill fit to rebut the Restrictionist presumption established in stage one.

In future work, I will consider a number differences between secession and emigration,
paying special attention to two of the most important and frequently cited distinguishing

features, which were mentioned in the Introduction. The first is that secession uniquely
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involves the appropriation of land from the original nation; I refer to this as secession’s
territorial dimension.'2 And the second is that, in principle, a person can emigrate, but not
secede, without taking any capital apart from her own human capital, which it might be

argued she enjoys a particularly weighty claim to in virtue of her status as a se/f-owner.213

212 As I will argue at greater lengths future work, this fact cannot bear the full weight of rationalizing the law’s
highly discrepant treatment of the two acts. For although emigrants do not take territory, they do take with
them valuable human, intellectual, fiscal, and physical capital, which in the modern global economic
environment are often far more important for a nation’s prosperity than land and natural resources. Thus, to
continue to insist that the territorial dimension cleanly distinguishes secession from emigration amounts to a
fetishism for one particular type of capital.

In response, one might reject the “cost-based” view, according to which a nation’s claim to its territory is
based solely upon the value of this capital to its members. In its place, one might opt for a “qualitative” view,
according to which the nation’s claim to its tertitory is an altogether different and stronger sort of claim than its
claim to exercising jurisdiction over other forms of capital. This might be argued for in a number of ways, the
majority of which cannot be considered here. However, one natural suggestion that I can briefly speak to is that
the nation’s claim to tetritory is special in so far as this tetritory defermines the boundaries of the nation’s sovereignty.

To counter this argument, we might begin distinguishing the notions of formal sovereignty from de facto
sovereignty.

o Formal sovereignty can be understood as the breadth of those criteria that determine which persons, objects,
transactions and other events that a nation possesses legal jurisdiction over. One such set of criteria are
territorial: a nation generally possesses jurisdiction over persons and events that occur within its borders.
Hence, the more expansive a nation’s territory, the “broader” the scope of the operative sovereignty-
determining criteria. And as an immediate corollary, when a nation loses tetritory (e.g., through secession),
its formal sovereignty is diminished.

o De facto sovereignty, by comparison, can be thought of as the actual number of such persons, objects,
transactions and events, perhaps weighted by value or importance, that the nation exercises legal
jurisdiction over. Although emigration does not diminish a nation’s formal sovereignty, it does reduce its
de facto sovereignty by virtue of removing actual persons, things, and transactions from the sphere of its
jurisdiction.

With this distinction drawn, we might question why (even a very minor) reduction in formal sovereignty, of the

sort brought about a nation’s loss of land in secession, should always reflect a stronger interest or claim on the

patt of a nation than (even a very great) reduction in de facto sovereignty, such as that brought about by the
emigration of a very large number or important segment of persons and their capital. After all, it would seem
that the maintenance of formal sovereignty is largely important to a nation in so far as this contributes its de
facto sovereignty. To care about formal sovereignty to the exclusion of de facto sovereignty would again
amount to a sort of fetishism—in this case, one which misses the underlying point of cating about formal
sovereignty in the first place.

213 Arguments of this sort for a capacious right of emigration are put forth by Fernando Teso6n, 45 Brain

Drain, 899 SAN DIEGO LAW REVIEW (2008); and Gary Clyde Hufbauer, The State, the Individual, and the Taxation

of Economic Migration, in Jagdish Bhagwati and John Douglas Wilson (eds.), INCOME TAXATION AND

INTERNATIONAL MOBILITY, 83-94 (1989). My response involves distinguishing among several versions of the

self-ownership thesis (SOT), and then showing that there are powerful independent reasons for rejecting those

strongest formulations that support a strong right of emigration. In brief, one might distinguish between:

o Weak Initial Self-Ownership Thesis: At least some human capital is initially self-owned at the time of that
human capital’s creation.

o Strong Initial Self-Ownership Thesis: All human capital is initially self-owned at the time of that human capital’s
creation.
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Although these reflect bona fide dissimilarities, I will argue at length that they are unable to
rebut the Restrictionist presumption created in the first stage; for now, very brief sketches of
my intended responses to the claim that these differences are dispositive are offered in the

preceding two notes.

The Content of the Rejected Right

§3.1 Before turning to the first stage of our AA, I must now make good on a promissory
note issued earlier. If we hope to offer a precise formulation of this argument, we must
specify the content of the secession-related right whose rejection our AA takes as its starting
point and then leverages to justify similar restrictions on the right to emigrate. In general, it
is wise to rely on the weakest assumptions serviceable for one’s purposes. So, in keeping
with this reliable methodological precept, I will stipulate the rejected right of secession to be
the strongest right that fulfills the function that the AA assigns to it. (Note here that the
stronger the rejected right of secession, the weaker the corresponding assumption; and
conversely, the dismissal of even a very weak right to secede would constitute a
commensurately stronger assumption). Specifically, the rejected right that my AA takes as its

starting point is the right to secede even when such act:

o Unencumbered Self-Ownership Thesis: Any human capital that is initially self-owned always remains free and
clear of any and all encumbrances that limit the self-owner’s right to use her human capital in ways that she
would otherwise be entitled to in the absence of all such encumbrances.

o Encumbered Self-Ownership Thesis: Human capital that is initially self-owned can become subject to
encumbrances that limit the self-ownet’s right to use her human capital in ways that she would otherwise
be entitled to in the absence of all such encumbrances.

It can be shown that, for the argument from self-ownership to a strong right of emigration to succeed, the

Strong and Unencumbered versions of the SOT must be true. However, while even the Weak SOT is subject

to biting normative and conceptual criticisms, the conjunction of these two stronger claims is open to very

powerful objections.
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(C'1) is not undertaken in response to severe injustices perpetrated by the original nation
upon the seceding group, such as the violation of the latter’s human rights, nor as a
defensive measure against future potential injustices;

(C'2) would cause the original nation to incur great costs;

(C'3) would inflict some significant injustice on the original nation,?!4 such as unfair
redistribution or a weakening of its legitimate governance institutions;

(C4) involves withdrawing from a nation whose state is legitimate and in good standing
with the international community; and

(C'5) is largely motivated by economic considerations.

Observe that contours of this right, which I will refer to as a “strong right of secession”, closely
mirror those of the strong right of emigration, as that term was defined in §0.3 in terms of
my conditions (C6)-(C10),215 as further modified by conditions (C3)-(C5)’s relegation of

economically motivated emigration.2!¢ Very roughly, I there defined a strong right of

214 Or, to avoid a potential charge of circularity, we might precisify this requirement as follows: the secession
would result in some outcome that would constitute a clear injustice to the original nation #u/ess one were to
antecedently assumes that there is a strong right of secession.

215 Recall those conditions: When and only when (C6) emigration would impose great costs on either the
country of emigration or the international community, and (C7) this imposition would constitute a significant
injustice, including (but not necessarily limited to) those forms of injustice that I will catalogue later in this
work, (C8) the home nation may employ the least restrictive appropriate means of regulating emigration
required to rectify this injustice and recover its (or the international community’s) propetly compensable losses,
and only in so far as (C9) these means are employed by legitimate nations in good standing with the
international community, and (C10) such restrictions do not threaten the prospective emigrant’s other human
rights. Subsequently, I defined the strong right of emigration that I reject as one which prohibits states from
employing the least restrictive appropriate means referred to in (C8) even when conditions (C6)-(C7) and (C9)-
(C10) are satisfied.

216 As a reminder: In general, (C3) more stringent regulations, including higher tax rates, may be placed upon
non-indigent emigrants who are economically motivated, than upon ones who are either politically or culturally
motivated. Furthermore, (C4) the home nation ought to tax—or if, as ever, it acts in accordance with (C2), to
physically restrict the exit of—its more well-off economic emigrants before it opts to do so for its economic
emigrants of lesser means. Finally, (C5) it is where and only where the home nation has already exhausted its
options to tax and physically restrict the exit of its non-indigent economically motivated migrants, and these
measures have proved insufficient for recovery of its propetly compensable losses, that it may physically restrict
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emigration as a right to emigrate from a legitimate nation that respects human rights free of
ongoing taxation or other regulations, even when such act would unjustly contribute to the
imposition of great costs on the home nation (or international community). Conditions (C2)-
(C5) further specified that non-indigent economically motivated emigrants ought to be taxed
and regulated more strictly than cultural or political emigrants.

We see then that the strong right of secession is well-tailored to the role assigned to it by
the AA: if we reject this right, and we also view emigration as sufficiently similar to secession
along those morally pertinent dimensions that justify our rejecting this right, then we ought
to reject the strong right of emigration as well, on pain of arbitrariness or unreasonableness.

To be sure, a respectable case can be made for rejecting rights of secession that are far
weafker than this strong right of secession. But I will not take the rejection of these weaker
rights as assumptions of my AA, since these proportionately stronger assumptions are not
needed to establish the revisionary proposals I wish to advance, and are also bound to be
more tendentious. The rejection of the strong right of secession, on the other hand, should
be eminently uncontroversial, as this right is eschewed by international law?2!7 as well as by all
mainstream academic normative treatments of secession. With regards to this last point, it
will be helpful to briefly consider just why the strong right of secession is inconsistent with
the major normative theories of secession. Such theories have traditionally been grouped
into three categories: Just-Cause Theories, Nationalist Theories and Choice Theories, which

can be briefly described as follows.2!8

the exit of its non-economically motivated emigrants—and even then, only under particularly exigent
circumstances.

217 As explained in the Introduction, international law only permits for secession in so-called “salt-water
colonization cases”, in which the seceding tetritory has previously been unjustly colonized by a foreign power.
218 Wayne Norman, The Ethics of Secession as the Regulation of Secessionist Politics, in NATIONAL SELF-
DETERMINATION AND SECESSION (ed. Margaret Moore 1998); see also, Allen Buchanan, Secession, in THE
STANFORD ENCYCLOPEDIA OF PHILOSOPHY (Fall 2017 Edition), Edward N. Zalta (ed.), URL =
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Just-Caunse Theories hold that the right of secession is a purely remedial right that a group
only acquires from suffering severe injustices at the hands of the seceded-from nation. Such
injustices include the violation of human rights and significant discrimination, perhaps
among other things.2!9

Nationalist Theories hold that “nations” (or “peoples”) have a weighty right to self-
determination. Moreover, this right implies a subsidiary right for a people P to inhabit a
nation-state where it constitutes a majority, if this is required for P to be adequately self-
governing. In this context, a nation or people is understood to be a cultural or ethnic group
that shares a common history, language, and way of life.220

Choice Theories take the most permissive stance towards secession, and typically permit
secession when a majority or some other suitably large percentage of residents within a
region vote or otherwise express support for it.22! Nevertheless, proponents of Choice
Theories build certain provisos and exceptions into this general rule, which generally forbid
majority-favored secession in circumstances where the secession would result in some clear
injustice to the original nation, such as compromising the functionality of its state or other
major institutions, appropriating critical resources (including human capital), or unfairly

redistributing substantial resources to the seceding group, inter alia.?22

<plato.stanford.edu/archives/fall2017/entries/secession/>(employing a similar taxonomy with slightly
different labels).
219 E.g., ALLEN BUCHANNAN, SECESSION: THE MORALITY OF POLITICAL DIVORCE FROM FORT SUMTER TO
LITHUANIA AND QUEBEC, (1991); ALLEN BUCHANAN, JUSTICE, LEGITIMACY AND SELF-DETERMINATION:
MORAL FOUNDATIONS FOR INTERNATIONAL LAW 331-401 (2003); WAYNE NORMAN, NEGOTIATING
NATIONALISM: NATION-BUILDING, FEDERALISM, AND SECESSION IN THE MULTINATIONAL STATe 170-216
(2000).
220 E.g., David Miller, Secession and the Principle of Nationality, in Matrgaret Moote (ed.), NATIONAL SELF-
DETERMINATION AND SECESSION 62-78 (1988); Margaret Moore, The Ethics of Secession and Normative Theory of
Nationalism, THE CANADIAN JOURNAL OF LAW AND JURISPRUDENCE 225 (2000).
21 H.g., CHRISTOPHER WELLMAN, A THEORY OF SECESSION: THE CASE FOR POLITICAL SELF-
DETERMINATIon (2005); Daniel Philpott, A Defense of Self-Determination, ETHICS (1995); David Gauthier,
Breaking Up: An Essay on Secession, CANADIAN JOURNAL OF PHILOSOPHY 357 (1994).
222 See Philpott (1995), at 363, 383; Gauthier (1994), at 366-67; WELLMAN (2005), at 36, 140-41.
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All three of these theories permit secession under a wider set of circumstances than
those recognized by international legal practices.?23 But crucially, they also provide for a right
that is far less permissive (i.e., far weaker) than the strong right of secession, albeit for
different reasons. Taking the three views in order, a strong right of secession would be
rejected by:

e Just Cause Theories, because this right permits a group to secede for reasons

unrelated to this group’s suffering injustices at the hands of the original nation (see
C1);

e Nationalist Theories, because it permits a group to secede for reasons other than to

attain self-determination, such as for economic reasons (see (C'5)); and

e Choice Theories, because it permits majority-favored secessions that are very costly

for and result in clear injustices to the original nation (see (C'2) and (C'3)).

Accordingly, if one subscribes to any one of these three major views, one should repudiate
the strong right of secession, whose rejection our AA leverages to militate against a strong
right of emigration. It is important to clarify that, at this point, I have not yet offered reasons
why these major views reject the strong right of secession; a number of those will be
explored in depth in Part II. Rather, all I have shown presently is that the strong right of
secession, which the AA rejects, is 7z fact inconsistent with these theories, and therefore that

the AA’s major premise is a very uncontroversial one.

225 As mentioned in §0.2, current international law only permits for secession in saltwater decolonization cases
where the seceding territory has previously been colonized by a foreign power.
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On to the First Stage

§3.2 Now that I have explained why a strong right of secession is well-tailored to the role
assigned to it by the AA, and why this right’s rejection should not be contentious, we are in
position to transition to the first stage of our AA. As mentioned above, in this stage I will
examine several morally pertinent similarities between secession and emigration, which give
rise to shared pro tanto reasons for restricting both forms of exit. These reasons, I claim, are
weighty enough to create a presumption in favor of moderate emigration regulations.

In philosophy, as elsewhere, it is often best practice to start with the obvious. In keeping
with this general advice, I begin by noting that rights to secede and emigration each accord
individuals the ability to:

(1) forswear one’s status as a member of the home or original nation (Membership);
(i1) liberate oneself from the legal jurisdiction of this nation’s state and its other
authorities (Jurisdiction); and

(ii1) alter the composition of this nation (Composition).

These three conspicnons commuonalities, as 1 will refer to them, are important components of
stage one’s resemblance analysis. Nevertheless, is not immediately clear just how or why they
should generate reasons for placing qualifications on the rights of secession and emigration.
In order to tease out their significance, we must explore some of their further consequences.
In particular, the AA will rely upon establishing the following #wo morally pertinent
similarities between secession and emigration, which are implications of the three conspicuous

commonalities. In other words, the conspicuous commonalities give rise to the morally
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pertinent similarities to be discussed herein. The following is a summary and roadmap of the
analysis that will occupy us in Part II.

First, both secession and emigration permit exiters to nullify or otherwise escape the
enforcement of preexisting duties and obligations owed to their home nation compatriots.
These include natural duties of justice, obligations of repayment for prior state investment in
a citizen’s human and other capital, and obligations of political responsibility to bear the fair
share of the costs of one’s prior involvement in the nation’s political processes. This argument
from duties and obligations is developed in Chapter 4.

Second, both secession and emigration create perverse incentives to engage in certain
forms of socially harmful conduct. This conduct includes strategically holding out for more
than one’s fair share of the benefits of social cooperation, abstaining from involvement in a
nation’s political processes and free-riding on the costly political involvement of others, as
well as supporting policies that are overly risky, or which pose disproportionate costs that
only accrue in the long term, in the expectation that one will be able to avoid her fair share
of these costs by withdrawing from the nation. Conversely, judiciously tailored restrictions
on secession and emigration can create positive incentives for states to respect human rights
and abide by other internationally recognized standards of justice. This argument from incentives
is developed in Chapter 5.

Together, these subsidiary arguments, which explicate and expound upon the morally
pertinent similarities, give rise stage one’s Restrictionist presumption in favor of the
curtailing the strong right of emigration. In tandem with our stage two analysis, they also
undergird the AA, which serves as the higher-level argumentative device around which the

remainder of this work is organized.
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A Few Disclaimers

§3.4 Before developing these subsidiary arguments, a few disclaimers about the scope of my
analysis in Part II must be issued.

In order to give proper heft to the secession-emigration analogy, and to make this
comparison fully persuasive, it is necessary to cover a wide range of these two acts’ morally
pertinent resemblances. This means, however, that it will not be possible to develop each of
the subsidiary arguments in fullest detail, as this would require expending a prohibitively
large amount of paper and ink. For purposes of the present work, it will be necessary to
sacrifice a certain amount of depth for breadth.

Furthermore, each subsidiary argument is subject to a number of objections. Although I
will consider some of these and offer partial replies (in either the main body or in footnotes),
I cannot address all such challenges here, nor can I always even offer complete responses to
those that I do consider. For the time being, I must reserve further elaboration and defense
of these subsidiary arguments for future research. Despite not being able to defend any one
to the hilt, though, I believe that they are collectively plausible enough to establish a very
strong prima facie case for the revisionary thesis. Even if I were wrong about the merits of
any one, or even few, of these shared reasons for restricting exit, it seems quite unlikely that
I am mistaken about the majority.

A final prefatory note about certain expositional decisions: in the discussion that follows,
I will often introduce a subsidiary argument by first explaining it in the context of secession.
The rationale for this choice is that many of these arguments have already been articulated,

at least in their primordial form, in that literature by philosophers and legal theorists. In the
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first instance, I seek to give these commentators their due, as well as to avail myself of their
often artful formulations. But it is my further goal to draw attention to the fact that these
same arguments, which have been found persuasive with respect to secession, are equally
apropos of emigration. Hopefully this will contribute to the cognitive dissonance I aim to
induce in those readers who have hitherto held that secession and emigration should be
subject to radically different regulatory regimes. In most instances, I will go on to develop
the details of these arguments, or to take them in new directions. When I do, I will generally
frame these elaborations with respect to both secession and emigration, or simply to exzz,
which I have been using as a umbrella term for both acts. Normally it will be quite clear that
the considerations I raise are applicable to emigration and secession in equal measure; and
unless stated otherwise, the reader should assume so much. It is only at select points that I

will raise considerations that are unique to either one alone.
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PART II: SHARED
REASONS FOR
REGULATING EXIT
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CHAPTER 4:
DUTIES AND OBLIGATIONS

§4.0 The first morally pertinent similarity between secession and emigration relied upon by
our central Analogical Argument is that both acts, unless conditioned upon an appropriate
ex ante settlement or ongoing tax scheme, would permit individuals to ##llify or avoid the
enforcement of preexisting duties and obligations owed to their home nation compatriots. With
secession, this is achieved by the seceding group breaking off from the original nation and
forming its own country. And in the case of emigration, it is effectuated by an individual
leaving and renouncing membership in her home nation, thereby removing oneself from the
home state’s sphere of jurisdiction, and becoming a resident citizen of some other
preexisting nation. (The reader should recall that, as I stipulated in §0.2, when I refer to
“emigration,” I mean to refer to the joint acts of physically leaving and renouncing one’s
citizenship in a nation, unless stated otherwise).

The types of duties and obligations that secessionists and emigrants—whom I
collectively refer to as “exiters”—are able nullify or avoid enforcement of are numerous. But
for purposes of this work, I will classify them into three main categories, which I refer to as:

e duties of justice;

e obligations of repayment; and

e obligations of political responsibility.
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Although these latter two obligations might be plausibly considered requirements of justice
in their own right, I have opted to discuss them individually on account of their distinctive
origins and the fact that they implicate different moral considerations than those duties of

justice that I begin with in §4.1.

{4.1 Duties of Justice.

§4.1.1 The first category of moral requirements that individuals are able to nullify (or

otherwise escape the enforcement of)***

by seceding or emigrating are domestic duties of justice.
For purposes of this section’s argument, I shall understand these to be natural duties—that is,
moral requirements that do not emanate from some voluntary act on the part of the duty-
holder, but rather just befall the individual through the realization of certain circumstances.
While this #on-voluntarist view of duties of justice is not wholly uncontroversial, it is also not
terribly tendentious, and probably reflects the considered view of most political
philosophers.225

Natural duties of justice have traditionally been characterized as duties to support just
institutions; but, as some commentators have argued, they may also require one to take

further individual actions to promote justice.m

Depending upon one’s preferred theory,
justice might involve any number of the following: (1) protecting rights and entitlements, (2)

increasing social welfare, (3) bringing about a fair distribution of welfare or resources, (4)

advancing an appropriate conception of equality of opportunity, (5) respecting claims based

224 The nature and import of this distinction will be discussed below.
225 E.g., JOHN RAWLS, A THEORY OF JUSTICE (1971).
226 See Liam Murphy, lnstitutions and the Demands of Justice, PHILOSOPHY AND PUBLIC AFFAIRS (1998).
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upon desert, (6) compensating those who have suffered disadvantages as a result of morally
arbitrary factors, such as the natural and social lotteries, (7) contributing one’s fair share to
an enterprise from which one has received benefits, and (8) participating in and abiding by
the results of fair procedures, such as trials and democracy. For the most part—but subject
to the qualifications below?’—the argument that follows in this section §4.1 will not depend

upon which precise combination of these putative requirements constitute duties of justice.

Secession of the Haves and Elite Escape

§4.1.2 The core of the argument from duties of justice is put forth by Allen Buchanan in his
pioneering work Secession: The Morality of Political Divorce from Sumter to Lithuania and Quebec,
which set the agenda for the contemporary philosophical treatment of both secession and
territorial rights.228 There, Buchanan observes that by seceding, a group can “convert fellow
citizens into strangers” and in so doing unilaterally transform what were previously robust
duties of justice to home nation compatriots into those more attenuated moral requirements

owed to foreigners.22” This may result in either the full or partial nullification of those

227 For reasons to be explained in §4.1.4, the force of this section’s argument will depend upon whether one
adheres to (a) a very minimalist conception of domestic justice—such as Zbertarianism, which holds that the
protection of property rights and entitlements exhausts the requirements of justice—or (b) some more robust
conception, according to which justice involves at least some of the other elements listed above in addition to
the protection of those rights recognized by the libertarian. In addition, as discussed below, the argument will
turn on my prior assumption that requirements of justice really are natural duties, rather than obligations that
emanate from the ongoing consent of the individual (or some other voluntary act), as political voluntarists assett.
Those who subscribe to cither a libertarian or voluntarist conception of justice will have to await those
Restrictionist arguments that I lay out in succeeding sections and chapters, as well as an intended future
Chapter 7’s attack on the self-ownership thesis, which is taken by many to constitute the philosophical bedrock
of the voluntarist conception of political obligation.
228 ALLEN BUCHANAN, SECESSION: THE MORALITY OF POLITICAL DIVORCE FROM FORT SUMTER TO
LITHUANIA AND QUEBEC (1991).
229 The implications of subsctibing to a cosmopolitan view of global justice for this argument are discussed
below at §4.1.4.
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original domestic duties of justice. For this reason, we might also refer to this as either the
“nullification” or “conversion” argument.

The ability to convert such duties discretionarily, Buchanan thinks, has very troubling
implications. An unconditional right to secede, which sanctioned even secessions that are
purely economically motivated, would permit those better-off members of a nation (the
“Haves”) to systematically break off from the worse-off members (the “Have-Nots”) and, in
so doing, to nullify (at least some portion) their duties of justice to the latter. As the state of
affairs in this Secession of the Haves scenario simply reeks of injustice,” Buchanan concludes
that the Haves’ secession must, at a bare minimum,”' be made conditional upon their
ongoing observance of limited duties of justice to the Have-Nots, as well as upon
compensating the Have-Nots for any prior reliance upon the presumed ongoing inclusion of
the Haves in their national cooperative scheme.””

Although she does not discuss Buchanan’s earlier work of secession, Anna Stilz offers a
similar argument with regards to emigration, which extends Buchanan’s Secession of the
Haves scenario one step further.233 In her recent paper Is There an Ungualified Right to Leave?,

Stilz observes that a very expansive right of emigration, whose exercise could never be made

230 See BUCHANAN (1991), at 114-125. For a more recent discussion of this type of argument as applied to
secession, see Amandine Catala, Secession and Distributive Justice, PHILOSOPHICAL STUDIES (2017).

231 At the end of Chapter 4 of Secession, Buchanan contemplates the possibility that economically motivated
secession may be permissible so long as the Haves continue to discharge those obligations specified above.
However, in the conclusory chapter to that book and in subsequent work, he settles upon the even more
restrictive remedial right (ot just cause) theory of secession, according to which unilateral secession is prohibited,
except where: (1) it is a response to severe injustices perpetrated by the original state against the seceding
group, such as significant human rights violations, tertitorial annexation or a history of discriminatory
redistributive policies, or (2) where the literal survival of the seceding group’s culture is at stake (and certain
other conditions ate satisfied). On this latter view, purely economically motivated nonconsensual secession
would appear to be disallowed, even if the Haves continue to satisfy their duties of justice to the Have-Nots via
taxation or some other mechanism.

232 An exception would be where there is a history of discriminatory redistribution or other improper
treatment of the Haves by the Have-Nots. BUCHANAN (1991).

235 Anna Stilz, Is There an Ungualified Right to I eave?, in MIGRATION IN POLITICAL THEORY: THE ETHICS OF
MOVEMENT AND MEMBERSHIP at 69 (eds. Sarah Fine & Leah Ypi 2010)
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conditional upon ongoing taxation, would theoretically permit the world’s Haves to
systematically break off from their home nations and relocate to some unincorporated island
in order to form their own rarified community. This thought experiment, which Stilz refers
to as Elite Escape, takes Buchanan’s misgivings about an unlimited right of exit to their logical
conclusion: for not only would such a right permit the better off members of one society to
nullify preexisting duties of justice to their home nation compatriots, in principle, it would
permit a// of the world’s Haves do so in tandem pursuant to a pre-choreographed plan of
action. Surely, however, this outcome would be a travesty from the perspectives of both
domestic and global justice. Therefore, in Stilz’s estimation, the thought experiment
constitutes a persuasive reductio of the view that the right of exit must be wholly

unconditional, or even neatly so.

Exit and Normative Powers

§4.1.3 I find Buchanan’s and Stilz’s thought experiments compelling and, as I shall discuss
later on at §{4.1.5, their insights’ extension to the current circumstances involving brain drain
and fiscal competition empirically pertinent. Nevertheless, it would be nice if one could say a
bit more about why the discretionary nullification of duties of justice is problematic. This will
be my goal for much of the rest of this §{4.1. In undertaking this task, I will seek to recast
Buchanan and Stilz’s arguments in a form that connects them to a range of other issues in
normative ethics and legal theory. This will permit us to better appreciate what I believe to
be arguments’ implicit logic, as well as to shore up their foundational premises. This

reconstruction will also afford me the opportunity to develop the general theory surrounding
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these broader issues in ethics and legal theory in a way that I believe will be independently
valuable, even apart from their specific implications for the right of exit.

The key initial observation, which gets our reformulated version of these arguments off
the ground, is that under the non-voluntarist conception of justice I have taken on board for
purposes of this §4.1,2¢ the right of exit functions as a (normative) power, or NP for short.235

Recall from our eatlier discussion of the Hohfeldian taxonomy of rights**

that S enjoys a
(normative) power just in case S is able to alter the prevailing moral or legal positions?37 of
certain agents by the undertaking of some voluntary act(s) A.23 Let’s refer to the sum of
these moral or legal positions as a normative state of affairs. At any given time, the prevailing
normative state of affairs will consist in the possession of various Hohfeldian rights and their
correlatives by different agents. When an NP allows one to alter claim-rights, privileges,

duties, or obligations contributing to this normative state of affairs, the NP will function as

what H.L.A. Hart famously termed a secondary rule: a rule for how first-order rules may or

234 See supra at §4.1.1.

235 To clarify: because a power is a Zype of right; it is the right to exit, rather than the act of exit, that qualifies as the
power, technically speaking. Nevertheless, for the sake of brevity I will sometimes informally refer to “exit” or
“exiting” as the NP, and similatly for those other NPs that I discuss below. This seems to be a relatively
common abbreviated manner of speaking within academic discussions of normative powers, and will do no
harm so long as the reader keeps in mind that it is but a shorthand.

236 WESLEY HOHFIELD, FUNDAMENTAL LEGAL CONCEPTIONS AS APPLIED IN JUDICIAL REASONING AND
OTHER LEGAL ESSAYS (1923).

237 As I mentioned there, although Hohfeld originally conceived of his taxonomy as explicating legal notions,
it can also be understood as identifying different types of moral rights.

238 See supra, at §2.1.3. The metaphysics of normative powers is a matter of some dispute. Some have held
that such powers are wholly conventional: that is, they depend for their force upon the acceptance of social
conventions that certain acts will have patticular consequences in specific citcumstances. See e.g., ].L. AUSTIN,
How 1O DO THINGS WITH WORDS, at 14 (1962) (““There must exist an accepted conventional procedure
having a certain conventional effects . . .”). However, others have claimed that at least certain moral normative
powers do not depend upon social conventions in way. For instance, Thomas Scanlon has defended such a
view for promising. T.M. SCANLON, WHAT WE OWE TO EACH OTHER, at Chapter 7 (2000) (discussing
promises in the “state of nature”). This non-conventionalist account, it seems to me, is also the most plausible
way of reading much of the philosophical literature on Lockean property theory, which is discussed below.
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must be changed?? On this conception of a power, the right of exit will sometimes qualify as
an NP since by physically leaving and renouncing one’s membership in a nation,24 one will
be able to convert domestic duties of justice owed to compatriots into duties to foreigners,
and in so doing to sometimes nullify a portion of the original duty, or to otherwise alter its
content.

It is important to emphasize and clarify at the outset, however, that the right of exit will
qualify as an NP under only certain conceptions of justice, such as non-voluntarist view that
I have assumed for purposes of this §4.1. Under others, it will not. As an example of one
such latter conception, consider the view we might refer to as present-oriented political
voluntarism. On this account, requirements of justice take the form of conditional prescriptions,

like the following biconditional:

(1) S performs some present or ongoing voluntary act A (e.g., S presently
consents to the nation N’s state’s authority, S continues to freely accept
benefits from N’s cooperative scheme, etc.) <> S has an obligation of justice

to her compatriots in N to perform act(s) B.

Note here that when S exits nation N and subsequently fails to perform act A, the normative
state of affairs, as represented by the above biconditional in this example, will remain exactly as

1t was before. While it is true that S will no longer have an obligation to perform B, this is

239 H.L.A. HART, THE CONCEPT OF LAW (1961). In more exotic cases where an NP permits an agent to
modify other powers or immunities, the NP can even function as a zertiary rule, and potentially so on up the
hierarchy.

240 As another reminder, in §0.2, I stipulated that when I refer to “emigration,” I mean to refer to the joint
acts of physically leaving and abjuring one’s citizenship some nation, unless otherwise stated.
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because the antecedent to the biconditional will not be satisfied in virtue of S’s no longer
performing A, and therefore the biconditional’s consequent will not obtain either; it is not
due to the biconditional itself having been falsified. Since the normative state of affairs is not
altered by S’s exit, the right of exit does not, strictly speaking, function as an NP. Thus,
under a present-oriented political voluntarist conception of justice, the argument that I will
develop in the remainder of section {4.1 would probably not go through (although I shall
revisit the issue in slightly greater detail below at §4.1.0). It is therefore an assumption of this
argument that present-oriented political voluntarism is either false in general, or at least does
not account for all requirements of justice to one’s compatriots.

By comparison, on the non-voluntarist picture of justice that I have herein presupposed,

requirements of justice are to be construed as nonconditional prescriptions, such as

(2) S has a duty of justice to her compatriots in nation N to perform act(s) B.

In stark contrast to the preceding paragraph’s analysis, if, by exiting, S could nullify her duty
to perform B, then (2)’s nonconditional prescriptive claim above would cease 7o be true, and
the prevailing normative state of affairs would be genuinely altered. The right of exit would
then constitute a bona fide NP. Its initial premise having been satisfied, this section’s
argument would then proceed as planned.

It is worth noting that the right of exit would also constitute an NP on the view we
might refer to past-oriented political voluntarism. Like its present-oriented counterpart, this view
also regards requirements of justice as conditional prescriptions. The difference, however, is

that in this case one’s obligations of justice to one’s compatriots will turn upon one’s
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performance of some past—rather than present or ongoing—voluntary act, such as prior
consent to the state’s authority, or the prior voluntary acceptance of certain benefits.
Observe that if exit permitted one to nullify such obligations affer this act has already been
performed, then the normative state of affairs would again be genuinely altered: for the bi-
conditional’s antecedent (e.g., “S has performed act(s) A in the past”) would be true, while
the consequent which dictates the relevant normative requirement (“S has an obligation of
justice to her nation N compatriots to perform act(s) B”), would cease to be the case. Since
the right of exit would also constitute an NP on past-oriented political voluntarism, the
argument of this section would go forward in much the same way. Mostly for simplicity of
exposition, I will continue to presume a non-voluntarist conception of justice going forward,
although much of the analysis could be slightly recast to accommodate a past-oriented

political voluntarist framework as well.

The next key observation in our recast version of Buchanan’s and Stilz’s justice-based
arguments is that the right of exit would not only constitute an NP simpliciter under political
non-voluntarism, but would also function as a particular type of NP that has historically
been viewed with very great suspicion by philosophers and legal theorists, and for good
reason.

To lay the groundwork for this claim, let us first consider those relatively
uncontroversial NPs that I will refer to as other-favoring and self-disfavoring (OF&SD). The
direct and immediate effect of the exercise of such NPs is to improve the normative position

of others—i.e., their Hohfeldian rights and correlatives—while worsening one’s own.
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Textbook examples of OF&SD NPs are promising?* and consenting2*? each of which has
generated an extensive philosophical literature. It is generally held that the exercise of these
NPs create certain moral rights in others,2> which in some circumstances create parallel legal
rights or have further legal consequences. Other examples of OF&SD NPs that are explicitly
culled from the law include offering to enter into a contract with certain terms, abandoning
private property, waiving a right, authorizing an agent, and transferring a legal interest. In all
of such instances, the powerholder
(A) either,
(i) forswears some of her own rights, or
(ii) takes on new duties,
(B) while cither,
(i) creating new rights in others, or
(ii) relieving them of pre-existing duties.
Observe here that due to the correlativity of Hohfeldian rights and duties, (A)(i) will have
(B)(ii) as a logical consequence, and that (A) (i) will similarly imply (B)(@).
In the interest of conceptual precision, it is worth clarifying that consenting, promising,

and those other legal NPs listed above are actually best characterized as inberently OF&SD.

241 When one party S consents to another party’s T’s performance of some action A, S (sometimes) creates a
right in T that did not exist beforehand: namely, the right of T to perform the act A which, save for S’s relevant
act of consent, would have otherwise violated S’s rights. By §’s consenting to T’s performance of A, S also
creates and places herself under a correlative obligation to permit T to perform A—or at the very least, to give
up any claims against T for T’s subsequent performance of A.

242 When S promises T to perform act A, S (sometimes) creates and places herself under an obligation that did
not have previously exist: an obligation to perform the promised act A. And this promise further generates
certain correlative rights in T' to enforce S’s performance of A.

24 Hven this claim has had its skeptics. Notably, David Hume questioned the metaphysical sense of
normative powers in general, likening the creation of a new obligation as summoning a genie out of thin air.
DAVID HUME, A TREATISE OF HUMAN NATURE (1739), at book 111, part 11, section 1I, paragraph 1. The view
that there are no normative powers at all has recently been defended by Liam Murphy in his The Artificial
Morality of Private Law: the Persistence of an Illusion, 70 UNIVERSITY OF TORONTO LAW JOURNAL 453 (2020).
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Even though the direct and immediate effect of promising, consenting, et al., is a
deterioration of one’s own normative position (i.e., one’s Hohfeldian rights and their
correlatives) vis-a-vis others and improvement in theirs, this set back is often accepted with
the ultimate goal of securing certain benefits from cooperation that would otherwise be
unavailable to the agent. Because the ability to place oneself under new obligations is often a
crucial element in securing similar assurances (or distinct benefits) from others,24 the
exercise of such NPs may therefore be instrumentally useful to the consentor or promisor in
advancing her own welfare interests. While the distinction between inherently and
instrumentally favoring / disfavoring NPs is important to keep in mind, in order to avoid a
cumbersome proliferation of terminology, I shall set it aside for the remainder of this {4.1.
For purposes of the following discussion, any NP referred to as favoring or disfavoring,
either to oneself or others, should be taken to be inherently so.

Traditionally, OF&SD NPs have met with relatively little resistance, probably for a
number of mutually reinforcing reasons. For one, respect for individual autonomy would
seem to require that a competent agent be permitted to forfeit her own rights or to take on
new duties as she sees fit, as denying her this prerogative would be paternalistic.245
Furthermore, because the exercise of such powers improves the normative position of
others, it is hard to imagine circumstances where this this autonomy claim would be defeated
by competing considerations of fairness or distributive justice. Finally, because (as discussed

above) OF&SD NPs often facilitate social cooperation, a failure to respect their exercise

244 See e.g., CHARLES FRIED, CONTRAST AS PROMISE (1981).
24 Hven here, though, there may be limits, as many philosophers have doubted whether a person ought to be
permitted to voluntatily sell herself into slavery.
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could retard the welfare interests of the powerholder herself, as well as those others with
whom she seeks to enter into economic intercourse or other shared activity.

Standing in stark logical inversion to promising, consenting and the other legal OF&SD
NPs considered above, NPs that are se/f-favoring and other-disfavoring (SF&>OD) have the direct
and immediate effect of improving one’s own normative position while worsening that of
others. As the result of the exercise of such NPs, the powerholder

(C) either,
(i) acquires some new rights, or
(i) is relieved of preexisting duties,
(D) while either,
(i) nullifying certain rights previously enjoyed by others, or
(ii) creating new duties for them.
As before, due to the logical correlativity of Hohfeldian rights and duties, (C)(i) will have
(D) (i) as a consequence, while (C)(ii) will imply (D)(i). For reasons that should be
immediately intuited, but which will be developed throughout the remainder of this section,
SF&OD NPs have appropriately been regarded with far greater suspicion than OF&SD
NPs.

A prime case study in skepticism towards SF&OD NPs, which aptly illustrates some
general objections and concerns, involves Lockean property theory. The central idea of this
philosophical doctrine, which enjoys a rich history and tradition, is that laboring onto
unowned material resources (“/abor-mixing”) results in the creation of new property rights in
these resources for the laborer, while creating correlative obligations for others to respect

these rights. These property rights are presumably moral ones, which the Lockean might
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further claim ought to be respected by the law upon the transition from the state of nature
to civil society.246,

As Jeremy Waldron observes in his highly influential study of the right to private
property,27 an unconstrained principle of property acquisition by labor-mixing would
mandate that all entitlements stemming from some initial unliteral act(s) of acquisition be
upheld thereafter, even where doing so subsequently places others’ welfare, freedom, and
even survival in jeopardy.2*8 Waldron goes on to suggest that this principle’s utter
insensitivity to the legitimate interests of others, its potential to impose grave hardships on
them, and its marked differences with those widely accepted and intuitively unproblematic
OF&SD NPs (e.g., promising and consenting) jointly constitute good grounds for regarding
labor-mixing’s status as a bona fide moral NP, whose exercise affects the moral rights and
duties of others, with due skepticism.24 At a minimum, these differences should shift the
burden of justification to those who accept this Lockean principle of property acquisition. At
the end of the day, however, Waldron contends that this burden cannot be met, and that the
power to unilaterally appropriate unowned material resourced by labor-mixing must be
subject to a number of significant provisos, which adequately take account of and reflect the

legitimate interests of other persons.250

246 Different interpretations of Lockean property offer distinct justifications for this mechanism of
approptiation. According to one view, property rights result from a metaphysically literal mixing of one’s labor,
which one owns ab initio, with material resources that one does not. JEREMY WALDRON, THE RIGHT TO
PRIVATE PROPERTY 184-91 (1988). A second view bases these property rights on desert claims by the laborer. 1d.
at 201. And still a third posits “creator’s rights” to objects that one brings into existence. JAMES TULLY, A
DISCOURSE ON PROPERTY (1980); GOPAL SREENIVASAN, LIMITS IN LOCKEAN PROPERTY RIGHTS TO
PROPERTY (1995).

247 WALDRON (1988).

248 But note that this is not an implication that all Lockeans shirk from. See e.g., ROBERT NOZICK, ANARCHY,
STATE AND UTOPIA (1974).

249 WALDRON (1988), at 270-71.

250 This stance is by no means historically anomalous, as Locke himself builds certain conditions into
legitimate appropriation from the commons, including the requirements that acquisition
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Although Waldron’s focus is on Lockean property theory in particular, it is clear that
similar considerations militate against other SF&OD NPs as well, at least so far as they are

e unconstrained (or even substantially unconstrained) in their exercise; and

e unilateral in their operation.
Let me explain this terminology. By an wnconstrained NP, I mean one whose exercise is not
subject to provisos or limitations, the purpose of which is to forestall certain morally
undesirable consequences of exercising the NP in the circumstances. And by a #nilateral NP,
I mean one in which certain voluntary act(s) of those individual(s) whose normative position
is improved by exercise of the power suffice to produce the power’s characteristic effect. Or,
to put this latter definition slightly differently, an NP is unilateral just in case the power’s
exercise does not require any voluntary acts (e.g., consent) on the part of those parties whose
normative positions are degraded as a consequence of the powet’s exercise. On its own, the
SF&OD character of the Lockean right of appropriation that Waldron critiques is mildly
troubling, and should serve as a warning sign prompting us to inspect the powet’s operation
at the level of details. However, these further features of the right—unilaterality and lack of
provisos—significantly amplify such concerns, and end up magnifying Waldron’s critique.

As general matter, there is surely something alien and troubling about an individual

enjoying discretion to unilaterally?>! and significantly alter a preexisting distribution of rights

(i) not lead to spoilage and (i) that “enough and as good” be left for others. This latter condition, referred to as
the Lockean Proviso, has been interpreted in a variety of ways. On Waldron’s preferred rendering, acquisition of
previously unowned material resources must be disallowed where the granting of such property rights would
compromise others’ ability to meet their basic needs. Id. at 281. Other left-leaning Lockean theorists, oft
referred to as “left-libertarians,” embrace even more demanding constraints on approptiation, such as a proviso
requiting an approptiator leave an equally advantageous share of resources for others. E.g., MICHAEL OTSUKA,
LIBERTARIANISM WITHOUT INEQUALITY (2003).

251 Less problematic are multilateral NPs, which require a voluntary act by each party whose normative
position is adversely impacted by the NP’s exercise. Although, in such circumstances, the NP may be self-
favoring and other-disfavoring for certain other parties to the transaction, the required voluntary participation
by those adversely affected parties forestalls the brunt of the critique of SF&OD NPs developed below.

132



and obligations in one’s own favor and to the detriment of others. The perversity of such a
prerogative is so striking that it would be reasonable to accept Waldron’s generalized
conclusion—that is, as extended to all unilateral and (substantially) unconstrained SF&OD
NPs—as a foundational principle of fairness or morality.

However, this intuition might be supported via the application of a number of other
fundamental normative principles as well, some of which are considered in the following
note.” Finally, such powers may even be challenged on very general conceptual grounds,

which I sketch below.*” In brief, the conceptual argument is that the existence of unilateral

Two examples of relatively innocuous multilateral NPs that are self-favoring and other disfavoring for
certain parties involved in the powert’s exercise are (a) the #ransfer of a gift and (b) purchase for consideration. In order
for ownership of an item to successfully pass from donor to donee, or seller to buyer, there must be (i) an offer
to transfer ot sell by the donor/seller, as well as (i) voluntary acceptance by the donee/buyer of the
donor’s/seller’s proposed terms for this transfer or purchase. Although exercise of these NPs are self-favoring
and other-disfavoring from the perspective of the donee/buyer, the donot’s/sellet’s necessaty patticipation in
the transaction setves as a safeguard against any potential abuse by donees/buyers

It is worth being noting that that this analysis concatenates (i) and (ii), regarding them as a single
multilateral NP whose exetcise tesults in the transfer of ownership from donot/seller to donee/buyer.
Howevet, donot/sellet’s offer and donee/buyet’s acceptance might also be regarded as freestanding unilateral
NPs with distinct necessaty conditions for exetcise (i.e., the donot’s/sellet’s and donee’s/buyet’s respective
acts). If (i) and (ii) were viewed as independent unilateral NPs in this way, these examples might analyzed in
terms of the derived / original NP distinction that is discussed below at §4.1.6 Such analysis would yield a similar
conclusion that the unilateral OF&SD NPs in (ii) are innocuous.

252 For instance—as Waldron suggests of the principle of property acquisition by labor-mixing, in particular—
substantially unconstrained SF&OD NPs would generally fail both actual and hypothetical consent
requirements. They would fail an actual consent requirement because one whose normative position has been or
will be significantly worsened by another’s exercise of the NP would reject its validity. And they would fail
hypothetical consent requirement because an individual who did not know ex ante whether she might be victim of
anothet’s exercise of the NP would be unwilling to assume such enormous risk. Such NPs are also not sensitive
to overall utility, not to considerations of fazr distribution. Finally, as Waldron impugns of the labor-mixing
principle, a unilateral and substantially unconstrained SF&OD NP would often contravene the principle of just
deserts, since one harmed by another’s exercise of the NP may lack similar opportunities to employ this power
for her own benefit, because those others have beat her to the punch. In many cases, the latter’s opportunity to
exercise the NP would be attributable to brute luck, such as being in the right place at the right time.

255 This conceptual incompatibility argument begins by noting that there two ways by which one might worsen the
normative position of another:

(A) by nullifying the other’s pre-existing Hohfeldian rights or

(B) by placing the other under newly created duties (or other correlatives of the Hohfeldian rights).

In both instances, however, the ostensible unilateral and unconstrained SF&OD NP seems incompatible with
the putatively prevailing normative state of affairs, which I’ll refer to as NSA, actually obtaining. So, either the
claim that NSA obtains prior to the NP’s exercise must be abandoned, or the purported NP’s status as such
must be rejected. But since the NSA obtains ex hyporhesi, we must therefore jettison the unilateral and
unconstrained SF&OD NP.
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and unconstrained SF&OD NPs is incompatible with the purported first-order normative
state of affairs actually obtaining, in a way that existence of unilateral and unconstrained
OF&SD NPs are not. At a minimum, I claim, the sum of these considerations should

prompt us to embrace the following thesis.

WALDRONIAN SKEPTICISM : There is a strong presumption against (substantially)
unconstrained normative powers that permit one to unilaterally and significantly alter a

preexisting normative state of affairs in one’s own favor and to the detriment of others.

This thesis comes in moral and legal versions. Extrapolating from the articulation above, the
moral version says that, if there are any SF&OD NPs that permit one to unilaterally modify the

moral Hohfeldian rights (or correlatives) of oneself and others, then there is a strong

Take (A) first. The problem here is that an unconstrained ability to unilaterally nullify another’s rights
appears inconsistent with the existence of those rights in the first place. To be sure, it is commonly held that a
right R of one individual, whom I’ll call Alice, can be overridden for the sake of protecting sufficiently weighty or
more numerous rights of others, or in order to avoid other very dire consequences. See this work’s general
discussion of rights supra at Chapter 2 §2.1.2. However, Bob’s power to intentionally and unilaterally nullify R,
without regard to the comparative weight or status of Bob and Alice’s claims, would wholly crowd out Alice’s
enjoyment of R. So, if Alice really does enjoy R, then Bob cannot hold a truly unconstrained NP to nullify this
right. There is, by comparison, no obviously similar incompatibility with Alice’s enjoying the prerogative to
forfeit or transfer away her own rights as she sees fit.

Now consider (B). Once we appreciate the logical correlativity of rights and duties, we see that the analysis
in this case parallels that of the first. For when Catl places Denise under a new duty to perform act X, Catl
typically nullifies a Hohfeldian right that Denise previously enjoyed: viz., the Jberty(-right) L to not perform X. As
above, while it is sensible to think that Denise’s liberty(-right) may be overridden for the sake of protecting a
patticularly weighty interest or claim of Catl’s, it is inconsistent with Denise’s enjoyment of this liberty(-right)
that Catl be permitted to nullify this liberty(-right) without regard to the comparative weight or status of
Denise’s claim to L. Again, there is no parallel consistency problem with Catl’s taking on unlimited new duties
for himself.

As stated, this conceptual incompatibility argument applies to SF&OD NPs that are unilateral and wholly
unconstrained. However, as I claimed above, such powers that are substantially unconstrained—i.e., whose
provisos on exercise are very weak, and which still permit the powerholder to significantly alter the prevailing
normative state of affairs to the detriment of others—are also intuitively suspect. While this conceptual
incompatibility argument does not demonstrate that substantially unconstrained and unilateral SF&OD NPs are
incoherent, its success would at least provide evidence against the existence of such powers. It is, in part, this
weaker conclusion that prompts me to below adopt a mere presumption against such powers, rather than
ruling them out wholesale from the armchair.
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presumption that such NPs will be subject to moral constraints and provisos reflecting the
legitimate interests of other individuals, including those to whom the powerholder owes
moral duties and obligations under the prevailing normative state of affairs. And the /ega/
version says that there is strong presumption against the moral justifiability of the law’s
recognition of unilateral and (substantially) unconstrained SF&OD NPs that permit one to
significantly adversely affect the legal Hohfeldian rights (or correlatives) of others; and if the
legal recognition of any such NPs is morally justified, then these NPs will be subject to
similar legal constraints and qualifications. Going forward, I will generally elide the
distinction between the moral and legal versions of this thesis, and unless otherwise specified

I will use WALDRONIAN SKEPTICISM to refer to the conjunction of both claims.

Let us now bring the discussion back to the topic of immediate interest, the right of exit. As
with the Lockean principle of property acquisition by labor-mixing, the right of exit can
function as a SF&OD NP to unilaterally alter a preexisting normative state of affairs in one’s
own favor while worsening that of others. However, the precise mechanism by which exit
achieves this result is slightly different than with labor-mixing. Whereas labor-mixing creates
new property rights for oneself and generates correlative obligations for others—
combination (C)(i) and (D)(ii) from page 130 above—exit extirpates certain preexisting
rights and duties. In other words, whereas labor-mixing is a generative NP, exit is extirpative.

However, unlike those SF&OD NPs that are characterized by combination (C)(ii) and
(D)(@i) above, exit eradicates both rights that the exiter holds against his compatriots, as well
as rights that they hold against him (and similarly for duties). Consequently, exit will be

SF&OD just in case the collective value of one’s justice-based rights vis-a-vis one’s present
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compatriots exceeds the value of one’s justice-based duties towards those same
individuals.25* In such circumstances, exit will nullify a greater value-weighted mass of rights
than duties, and will therefore be SF&OD. Because there are situations where the opposite is
true, however, exit is merely a circumstantially SEF&OD NP.255 It is thus to be contrasted with
Lockean labor-mixing, which is a necessarily SF&OD NP—as well as with promising and
consenting, which are necessarily OF&SD. Collecting some of the taxonomical results from

this section’s analysis, we can summarize in the following table:

Table 1: Classifying Normative Powers

Necessarily Circumstantially
Self-Favoring and Other- Lockean labor-mixing Exit
Disfavoring (SF&OD) (generative) (extirpative)
Other-Favoring and Self- Promising and Consenting Exit
Disfavoring (OF&SD) (generative) (extirpative)

Note: All NPs in this table are unilateral.

The question we must now address is whether there should be a presumption against
unconstrained, unilateral yet merely circumstantially SF&OD NPs. Intuitively, the answer
must be yes: what matters most, from the perspective of those considerations raised above
to motivate WALDRONIAN SKEPTICISM, is whether (i) a particular NP permits one to
radically worsen the normative position of others, and (ii) it is ever possible for one to
actually succeed in doing so. The fact that the exercise of this NP may not always, or even

usually, significantly degrade the normative position of others is irrelevant to the question of

254 ] will not attempt to answer the admittedly difficult questions of just how the value of different rights and
duties might be appraised, aggregated and compared—and, to boot, in a way that preserves the putative
distinction discussed above between inherently and instrumentally (dis)favoring powers. Rather, I shall rest my
case upon the intuitive judgement that at least rough comparisons of these sorts are possible. 1f, at the end of
the day, the sharp distinction between inherently and instrumentally (dis)favoring powers must be abandoned, 1
could live with this analytical result.

255 As well, as the reader can see from Table 1, as circumstantially other-favoring,
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whether the power should be reined in those circumstances when it wounld in fact have this
consequence. We may conclude, then, that exit’s status as a merely circumstantially SF&OD NP
should not disqualify WALDRONIAN SKEPTICISM’s applying to it. It does mean, however, that
constraints on this power’s exercise must be conditionally formulated, so that such
constraints will simply not be applicable in situations where exit functions as an OF&SD

NP.

Leeway to Alter the Normative State of Affairs

§4.1.4 There is still one more issue to consider in determining WALDRONIAN SKEPTICISM’s
applicability to an unconstrained right of exit. As formulated above, WALDRONIAN
SKEPTICISM says that there is a strong presumption against unconstrained SF&OD NPs that
permit one to significantly alter a prevailing normative state of affairs at others’ expense. So
WALDRONIAN SKEPTICISM’s ultimate pertinence to the right of exit, and the strength of
those reasons it generates for building provisos into the rights to secede and emigrate, will
turn on the /eway that an exiter enjoys to objectionably alter a prevailing normative state of
affairs to the detriment of others. This leeway is measured by the magnitude of the (net)
justice-based duties that one is able to discretionarily nullify by exiting: the greater these net
voidable duties, the more germane WALDRONIAN SKEPTICISM is to exit, and the stronger the
reasons for placing limits on the exercise of this particular normative power. In turn, the
magnitude of these net voidable duties will depend upon the interaction of the following two
factors.

The first factor is the scope of domestic duties of justice. The more robust a notion of domestic

justice that one adheres to, the greater the duties exiters may be able to nullify by seceding or
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emigrating if exit is regarded as an unconstrained NP. Thus, those who affirm very wide
ranging duties of justice to compatriots, such as domestic Rawlsians,?5¢ utilitarians,257
egalitarians,?58 and prioritarians,??® will often have stronger reasons for limiting the right of
exit than libertarians26 or sufficientists,2! for whom positive domestic requirements of
justice tend to be far more minimal.

The second factor is the scope of justice-based duties owed to foreigners. The less substantial
one’s duties to foreigners, the greater the opportunity exiters may enjoy to convert robust
justice-based duties to compatriots into more minimal duties to foreigners. Theories of
global distributive justice fall along a continuum, with cosmopolitanism occupying one pole
and statism occupying the other. Roughly put, cosmopolitanism holds that duties of justice
to compatriots and foreigners are identical,** while statist views asserts that individuals have
more expansive duties of justice towards compatriots than towards foreigners, to whom they

possess more minimal duties of charity or duties to uphold basic human rights.*”

256 E.g. JOHN RAWLS, A THEORY OF JUSTICE (1971).

257 E.g., ].C.C. SMART AND BERNARD WILLIAMS, UTILITARIANISM FOR AND AGAINST (1973) (Smatt’s
contribution).

258 H.g., LARRY TEMKIN, INEQUALITY (1993); Larry Temkin, Egalitarianism Defended, ETHICS (2003).

29 E.g., Derek Parfit, Equality or Priority? (2000); MATTHEW D. ADLER, WELL-BEING AND FAIR
DISTRIBUTION: BEYOND COST-BENEFIT ANALYSIS (2012); MATTHEW D. ADLER, MEASURING SOCIAL
WELFARE: AN INTRODUCTION (2019).

2600 E.g., NOZICK (1974); JAN NARVESON, THE LIBERTARIAN IDEA (1988).

201 E.g., Harry Frankfurt, Eqguality as a Moral Ideal, ETHICS (1987); Roger Crisp, Equality, Priority and Compassion,
ETHICS (2003). In theory, there are circumstances in which sufficientists could endorse more substantial
domestic duties of justice than those “robust” theories of justice listed above—e.g., if threshold is set very high.
In practice, however, most real sufficientists have advocated for rather low thresholds, such as those that
reflect the poverty line or a standard of living that permits for a decent life.

262 A utilitarian cosmopolitan would therefore hold that we have duties take those actions that maximize
global utility, and the fact that some individual S is either a compatriot or a foreigner is not relevant to how S’s
interests are to be incorporated into this felicific calculus. E.g., Peter Singer, Famine Affluence and Morality,
PHILOSOPHY AND PUBLIC AFFAIRS (1972). Similarly, a Rawlsian cosmopolitan would maintain that we have
duties to help maximize the holdings of primary goods of the representative class of those worst-off members
of the international community. CHARLES BEITZ, POLITICAL THEORY AND INTERNATIONAL RELATIONS
(1979); THOMAS POGGE, REALIZING RAWLS (1989).

263 Different statist theories diverge in their justifications for why duties to compattiots are mote expansive
than those to foreigners. Some views emphasize the fact that a national community constitutes a joint venture
for mutual advantage in a way that the international community does not; on these accounts, mutual reciprocity
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Combining these two sets of observations, we extract the following general rule: (1) the
more demanding our operative theory of domestic justice, and (ii) the more minimal our
theory of global justice, the stronger the reasons we will have for building provisos into the
rights of secession and emigration. For as the magnitude of the quantity equal to (i) minus
(if)—which I will refer to as “delta” or “A”—increases, so too does the magnitude of one’s
voidable net duties, and with it an exitet’s leeway to discretionarily alter a prevailing
normative state of affairs to the detriment of others. This means that our recast version of
Buchanan’s and Stilz’s justice-based nullification arguments for exit restrictions, which I
claim tacitly rely upon WALDRONIAN SKEPTICISM,24 will be strongest if one were to adopt a
robust theory of domestic justice but a minimal theory of global justice. It is in these
circumstances that A—and, thus, an exiter’s leeway to alter an existing normative state of
affairs—will be greatest.

However, even if A is not large, there sometimes will still be strong justice-based reasons
for regulating exit. To see this, let us provisionally take on board a robust conception of
domestic justice, as well as a cosmopolitan view of global distributive justice. Having
entertained these assumptions, further suppose that prior to an individual S’s seceding or
emigrating from her home nation N to become a member of nation N*, S owes duties of
justice of size ¢ to her nation N compatriots. Then, in virtue of cosmopolitanism, S’s duties
to foreigners will also be ¢-sized. Consequently, neither secession nor emigration will nullify

any part of S’s duties of justice to her nation N compattiots: she will continue to owe ¢-

is the distinguishing factor. Andrea Sangiovanni, Global Justice, Reciprocity and the State, PHILOSOPHY AND PUBLIC
AFFAIRS (2007). According to other views, it is the fact that co-nationals are subject to coercion by a common
legal authority that generates these more robust duties. Michael Blake, Distributive Justice, State Coercion, and
Autonomy, PHILOSOPHY AND PUBLIC AFFAIRS (2001); Thomas Nagel, The Problem of Global Justice PHILOSOPHY
AND PUBLIC AFFAIRS (2005).

264 Or something like it.
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sized duties of justice to these individuals (as well as to her new compatriots in N*) upon
exiting N. Nevertheless, in the absence of a global consensus on the content of international
duties of justice, or the international institutions required to reliably administer such duties
among different nations, S’s ¢-sized duties to her ex-compatriots in N are unlikely to be
enforceable by N after her secession or emigration. So although exiting does not afford S the
leeway to alter the prevailing normative state of affairs, she would still likely be able to avoid
discharging these preexisting duties to her ex-compatriots. For all practice intents and
purposes, an ability to do so is as troubling as an ability to alter the underlying normative
state of affairs. In these circumstances, then, a practical analogue of the nullification
argument developed above, which we might refer to as the avoidance argument, would militate
in favor of enforcing limits on the right of exit.

We have now shown that there will strong justice-based reasons for regulating exit both
where (i) A is large, as well as where (ii) A is small, but an exiter is nevertheless able to avoid
enforcement of substantial duties of justice owed to her home nation ex-compatriots. Thus,
it is only where a minimal theory of domestic justice is adopted that WALDRONIAN
SKEPTICISM will not generate strong reasons for regulating exit. Given such a theory, the
duties to one’s ex-home nation compatriots that an exiter would be able to nullify or avoid
enforcement of would not be substantial; and she would therefore not enjoy great leeway to
alter the prevailing normative state to affairs to the detriment of others. Therefore, readers
who subscribe to an austere libertarian or sufficientist ethic will not be moved by the
argument developed in this §{4.1. However, those readers should rest assured that the other

subsidiary arguments comprising my prima facie case for exit restrictions will apply to them
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with greater force. The conclusions from this section §4.1.4 are summarized in the following

table.

Table 2: Applicability of WALDRONIAN SKEPTICISM to the Right of Exit

Robust Global Duties of Justice to Minimal Global Duties of Justice to
Foreigners Foreigners
Robust Domestic | A low; but duties to ex-compatriots A high; strong reasons to place limits on
Duties of Justice (newly minted foreigners) may not be | the right of exit.
to Compatriots enforceable. So strong reasons to

place limits on right of exit.

Minimal A negative; implausible combination | A low; weak reasons for limiting exit.
Domestic Duties | of theoretical commitments.26> Other arguments for placing limits on
of Justice to the right of exit must be given.
Compatriots

Empirical Application
§4.1.5 Let us now revert from theory to some high-level empirics, and consider just how
pressing Buchanan’s and Stilz’s concerns are with respect to secession and emigration. In
other words, when we look out at the world, how often do we see secession and emigration
being impropetly used as a vehicle for averting duties of justice?

Admittedly, economically motivated secessions have been a historical rarity.266 That

being said, there are several well-documented cases,27 and there is even one prominent

265 Let me clarify this quadrant: what I mean here is it implausible that one would adopt stringent ¢riteria for
generating duties of justice to compattiots than for foreigners. So, for instance, if need is among those factors
generating such duties of justice to foreigners, then it would be it implausible for need to be elided from the
factors generating domestic duties of justice to compatriots. But note that this is entirely consistent with such
criteria sometimes applying more strongly to foreigners, in which case one’s “bottom-line” duties to foreigners
can exceed those owed to compatriots on a particular occasion.

266 This point has been pressed by Margaret Moore and Wayne Norman.

267 These include the secessions of the Katanga from the Congo, Biafra from Nigeria, BUCHANAN (1991), at
114, as well as some of the wealthier republics of Yugoslavia and of the Soviet Union from those states.
Sunstein, 1991, at 655, citing to Francis X. Clines, Byelorussia Joins Sovereignty Move, NY Times A4 (July 28,
1990).
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example in the news as of the time of my writing this manuscript.268 More to the point,
though, the historical incidence of economically driven secessions is unlikely to be an
accurate indicator of the true severity of threat that would have emerged if were left
unaddressed by international law. For it is quite plausible that the historical infrequency of
economically driven secessions has, in large measure, been a consequence of international law
never having recognized a right to secede for such reasons. If this right were juridically
enshrined and heeded by the global community, it is plausible that the incidence of
economically motivated secessions would rise substantially. These reflections suggest that
Buchanan’s misgivings about the Secession of the Haves are far from merely academic, and that
the restrictions on secession laid down by international law have likely been playing a critical
role in the ongoing enforcement of duties of justice.

When we turn to emigration, we find an empirical situation that closely resembles the
paradigmatically alarming scenario that Buchanan contemplates in the context of secession.
As we saw in Chapter 1’s overviews of the brain drain and tax and fiscal competition, these
patterns of international migration have been primarily economically driven, and have tended
to involve members of a society with above-average stock of human, physical or financial
capital relocating to a nation where they earn a higher return or pay less taxes, all to the
detriment of their home nation.2%

The realities of fiscal competition, in particular, bear an uncanny resemblance to Stilz’s
Elite Escape, which the reader might recall extends Buchannan’s misgivings about the Secession
of the Haves to the context of migration. Although, to my knowledge, the world’s wealthy

have not yet conspired to found a single socioeconomically rarified nation-state somewhere

268 T.e., Catalonia.
269 Either directly, or indirectly by taking advantage of lower taxes or regulatory standards.
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in the middle of the Pacific, they have managed to avert duties of justice via the elaborate
dance described above in §1.2. By strategically relocating and shifting capital among
jurisdictions, they have instigated a race to the bottom whereby nations are compelling to
reduce taxing rates on mobile capital, and shift tax burdens to less affluent members of these
societies, in order to compete for a common economic and fiscal base. Therefore, if one
tinds Buchanan’s Secession of the Haves and Stilz’s Elite Escape scenarios disturbing enough to
countenance regulating exit in the hypothetical circumstances contemplated therein, and
acknowledges the stark realities of modern day fiscal competition and brain drain, one
should be similarly disposed to reign in the international law’s strong right of emigration.

It is further worth noting that these contemporary trends in emigration provide indirect
yet substantial empirical support for the counterfactual hypothesis I raised above regarding
the historical prevalence of economically driven secessions: viz., that if an expansive right of
secession were recognized at international law, the number of economically motivated and
redistributive secessions could be expected to increase dramatically. Indeed, given the great
disparity in the number of economically driven migrations versus secessions, the inference
arises that strategically motivated actors have sought to arbitrage the international law’s
differential treatment of the two acts; and that if the legal situation were brought closer to
parity, so too would the incidence of the two. Conversely, if the legal status quo is
maintained, then as the costs of relocating persons and capital become ever more meager,
and the legal and economic strategies for doing so become ever more sophisticated, we
should expect a snowballing number of self-interested actors to avail themselves of the

international law’s disparately lax treatment of emigration for persons and capital.
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Day by day, Buchanan’s envisioned Secession of Haves will be brought closer to fruition in
the arena of migration. Accordingly, if his argument from duties of justice succeeds in
providing strong pro tanto reasons for placing restrictions on economically motivated (or
otherwise highly redistributive) secessions, such as making these acts conditional upon
secessionists’ observation of certain ongoing duties of justice to the original nation, then this
very same argument, as developed by Stilz and myself herein, surely provides a similarly

weighty pro tanto reason for building similar qualifications into the right to emigrate.

Two Objections

Before moving on, I would like to consider and develop responses to two objections to the

argument from duties of justice I have developed in this {4.1.

§4.1.6 First Objection. The first objection is that WALDRONIAN SKEPTICISM appeats open to
certain counterexamples, such as the following case. Suppose parties A and B decide to enter
into a joint business venture. The parties hire lawyers to draw up a contract allocating
various legal rights and duties to the parties. In order to induce B to enter into this joint
venture, A has agreed to include a provision in this contract granting B the legal discretion to
dissolve the business arrangement at any time, with or without due cause. B does not coerce
A into accepting this provision, nor does B make use of any unfair differential in bargaining
power to induce A to add this clause to the contract.

This contractual right of B’s appears to be an NP, since its exercise would nullify the
other contractual rights and duties governing A and B’s business arrangement. And because

the exercise of the power depends solely upon B’s decision, it is unilateral in its operation.
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Furthermore, as the option to dissolve the venture is left at B’s complete and utter
discretion, it is unconstrained. Finally, the NP is potentially self-favoring for B and other-
disfavoring for A: indeed, in some circumstances, A’s overall legal position may be
significantly compromised by B’s exercising this power.

Checking these various boxes, we determine that B’s legal power is presumptively
unjustified by WALDRONIAN SKEPTICISM’s lights. However, this conclusion seems plainly
wrong: in fact, B’s power strikes us (or me, in any event) as wholly unobjectionable, as it was
voluntarily contracted into by A and B under fair negotiating conditions. Because it is
inappropriate to characterize this NP as even presumptively unjustified, the case represents a
counterexample to WALDRONIAN SKEPTICISM.

As a first pass at meeting to this objection, it might be suggested that B’s right to
dissolve the business venture is not really a bona fide NP, for reasons similar to those
discussed in §4.1.1 in relation to present-oriented political voluntarism. The thought here is
that because all of A’s and B’s rights and duties under this contract are contingent upon B
not exercising her right to dissolve the business arrangement, the normative state of affairs

can be schematically represented by the following biconditional:

B doesn’t dissolve <> B has such and such contractual rights and duties vis-a-vis A.

As in the case of exit under the theoretical backdrop of present-oriented political
voluntarism, B’s decision to dissolve the ventutre here would not alter the normative state of
affairs. Although, upon her electing to do so, she would no longer have any contractual

rights or duties vis-a-vis A, this is because she will have fa/sified the biconditional’s antecedent (and,
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therefore, its consequent as well). It is #oz because she has rendered the biconditional itself untrue.
Because B’s right does not qualify as an NP, the case falls outside the scope of
WALDRONIAN SKEPTICISM, and therefore cannot represent a valid counterexample to it.

While I am prepared to stand by this answer if need be, I recognize that the following
worty is at least reasonable: if this response were taken seriously, then all sorts of legal rights
we would normally regard as legal NPs should cease to be so regarded. Indeed, any right R*
permitting one to cause some other right R’s or duty D’s condition precedent not to obtain
would be excluded from qualifying as an NP. But many rights like R* have traditionally been
regarded as model examples of legal powers. Perhaps, then, the “stric?” interpretation of what it
means to “alter a normative state of affairs” relied upon above—viz., to falsify a conditional
prescription itself, in circumstances of this sort—should be dropped in favor of a “/vose”
interpretation, according to which it suffices to render some right or duty otiose by causing its
condition precedent(s) not to obtain.

I shall not take a definitive stance on this issue for purposes of this work. (I would note,
though, that if we opt for the loose interpretation, and apply it to legal as well as moral NPs,
then this section’s argument would likely apply even under the assumption of political
voluntarism.) Rather, in order to entertain the possibility that our first pass response relies
upon an ovetly stringent conception of what it means to alter a normative state of affairs, I
will offer an alternative response to the first objection, which establishes some conceptual
machinery that will also be useful later on in our discussion of the second objection to §4.1°s
argument.

To deal with our putative counterexample, I would like to introduce a further distinction

between NPs that are (i) derivative and those that are (if) original. A derivative NP is an NP
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that a powerholder S comes to enjoy as the result of the prior exercise of some other NP,
cither by S or another party. By comparison, an origina/ NP is an NP that is not created by
the prior exercise of another NP; rather, the powerholder either enjoys it ab initio, or
acquires it from circumstances unrelated the exercise of another NP.

In our example, B’s power to dissolve the business venture is derived from A’s and B’s
prior exercises of their respective NPs to consent to enter into binding contractual
agreement. So B’s power to dissolve is a derivative one. As the case thus illustrates, an NP
(e.g., B’s power to dissolve the venture, here) can be (a) unilateral, (b) unconstrained, and (c)
its exercise can significantly alter the normative state affairs to the detriment of others, and
yet it zay still be unobjectionable in so far as it is derivative. While derivative NPs are 7oz
necessarily benign, they need to be examined on a case-by-case basis: no general adverse
presumption can be formed against them upfront. In comparison, an original NP meeting
desiderate (a),(b), and (c)—such as the unconstrained right to acquire property by Lockean
labor-mixing considered above in §4.1.3—cannot avoid being marked in this way. In light of

these observations, we ought then to refine WALDRONIAN SKEPTICISM as follows:

WALDRONIAN SKEPTICISM : There is a strong presumption against (substantially)
unconstrained orginal normative powers that permit one to unilaterally and significantly
alter an existing normative state of affairs in one’s own favor and to the detriment of

others.

Would this refined thesis apply to the right of exit? Yes. Because the right of exit is claimed

to be a human right, which all individuals enjoy solely in virtue of their humanity, it is not
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derived from the prior exercise of another NP. Similarly, a right to non-consensual secession
(i.e., for a group to secede without the consent of the remainder nation) would also not be
derived from the prior exercise of another NP. As original NPs, both rights of exit will
therefore be subject to our rarified WALDRONIAN SKEPTICISM*. Although the tale of A and
B’s business venture constitutes a counterexample to WALDRONIAN SKEPTICISM, it poses no
such counterexample to our refined WALDRONIAN SKEPTICISM*, which applies with full
force to labor-mixing, the original target of Waldron’s ire, as well as the rights of emigration

and secession.

§4.1.7 Second Objection. Now consider a second objection to the line of reasoning developed
in this §4.1. I have claimed that exiters will enjoy great leeway to either nullify or avoid
enforcement of domestic duties of justice if we accept a robust background theory of
domestic justice. However, it might be objected that the magnitude of this leeway can differ
for secession and emigration. To see this, consider the following two cases.

If a group of Texans were to secede from the USA, this group would nullify (or avoid
the enforcement of) domestic duties of justice to their old compatriots who remain members
of the USA. But the secessionists would not gain any new domestic duties of justice to
anyone else. This is because the members of the new Texan nation would be entirely
composed of former members of the USA, to whom the secessionists previously owed
domestic duties of justice. We see that secession merely reduces the number of individuals to
whom the exiters owe such duties.

By comparison, when an individual emigrates from the USA to India, say, the emigrant

will acquire new domestic duties of justice to members of India. Moreover, this group of
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Indians might be equal or greater in size than the group of Americans to whom emigrant
previously owed domestic duties of justice. So in some cases emigration can increase the
number of persons to whom one owes domestic duties of justice, as well as the aggregate
magnitude of such duties. Because the emigrant’s new compatriots in India might also
benefit more from the emigrant’s taxes (or other means of discharging these duties) than the
emigrant’s old compatriots in the United States—e.g., if India is poorer and needier—
emigration would sometimes be viewed favorably from the perspective of global welfare.

This, the present objection asserts, represents a very important difference between
secession and emigration: because emigration results in the substitution of old domestic duties
of justice for new ones, while secession does not, and merely reduces the number of
individuals to whom an exiter owes such duties, secession can offer exiters much greater
leeway than emigration to nullify or avert such duties. The argument developed in this {4.1
therefore applies more to secession than to emigration, and does not provide very robust
support for my central analogical argument. Although §4.1’s justice-based argument provides
good grounds for rejecting a strong right of secession, as Buchanan claims, it does not offer
similar grounds for rejecting a strong right of emigration.

This objection might be met in either of two ways, one more combative than the other.

The first “compromising” reply concedes for the sake of argument that the substitution of
one set of domestic duties of justice D; for another D results in an unobjectionable
alteration of the prevailing normative state of affairs iff D»is at least as substantial as D;. Call
this the principle of commensurate substitution. However, the reply observes that, as an empirical
matter, individuals and businesses do not tend to relocate to nations where they have equal

or greater net enforceable duties of justice than in their home nation. As I mentioned above
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in §4.1.5, and as was discussed in greater depth in Chapter 1, the literatures on fiscal
competition and brain drain suggest quite the opposite: in the former case, individuals and
businesses emigrate in order to avoid higher tax rates or regulatory standards, and in the
latter, to earn higher returns on their human capital, notwithstanding that their home nation
compatriots would often benefit more from the local employment of this human capital due
to their worse material position. While these two trends certainly do not encompass all cases
of emigration, they are probably the most pronounced global patterns.

So while the second objection does identify a possible difference in the respective
consequences of secession and emigration, there are reasons for suspecting that these
disparate outcomes would constitute an exception to the general empirical rule.
Furthermore, in those more typical cases where emigration would not result in
commensurate substitution, emigration can provide an exiter with comparable leeway as
secession to avert one’s domestic duties of justice. It is plausible, in fact, that emigration
would often provide a greater practical opportunity to do so, since it would generally be
easier for an individual avoid her domestic duties by relocating to strategically selected
destination nation than by engineering a full-blown secessionist movement, which poses
greater collective action problems. We conclude then that, contrary to the second objection,
the argument developed in this §4.1 does provide substantial support for the central
analogical argument.

It is further worth noting here that because WALDRONIAN SKEPTICISM* o7/y generates a
presumption in favor of limiting the exercise of an NP when such exercise would, in fact,
result in an objectionable alteration of the prevailing normative state of affairs, the potential

difference in secession’s and emigration’s respective consequences identified by the second
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objection does not conflict with WALDRONIAN SKEPTICISM*’s prescriptions. In
circumstances where emigration would result in commensurate substitution, this section’s
argument simply would not recommend placing constraints on the right (again, on the
comprising reply’s presently granted assumption that such substitution produces no
objectionable alteration of the normative state of affairs). Therefore, the second objection’s

observations are neither hetre nor there.

Now consider a more combative way of meeting this second objection: unlike the first
compromising reply, this “hardline” reply rejects the principle of commensurate substitution
from the outset. It does so on the grounds that duties of justice are owed to (or directed at)
particular individuals—or, perhaps, to a particular group: namely, one’s home nation
compatriots, either individually or collectively.2”* The main evidence in favor of this directional
view of justice is that one’s compatriots appear to enjoy correlative rights, which are enforceable in
a host of circumstances. If, for instance, a U.S. citizen declared that she wished to renege on
her tax bill and instead fully discharge her domestic duties of justice by paying taxes to the
Australian government, her fellow Americans would surely have valid grounds for
complaint. The existence of such rights is best explained by this citizen being subject to
directed duties. On this directional view, unlimited “exchange” or “substitution” of one’s
domestic duties of justice would surely violate such duties’ correlative person(-or-group)-
directed rights, unless the rightholders consent to this substitution.

To be clear, in some contexts, even partial exchange of directed duties is impermissible, if

not consented to by the corresponding rightholder. Suppose, for instance, that A owes a

270 For discussion of directional duties, see Gopal Steenivasan, Duties and Their Direction, ETHICS (2010).
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contractual duty to sell B 100 widgets. In that case, A may not unilaterally substitute even
part of this duty (say, to sell 50 of these widgets) to C. On the contrary, A must sell all 100 of
the widgets to B at the agreed upon price, on pain of liability for damages, unless B

forswears this right.

In other contexts, however, partial substitution does appear permissible, even where
non-consensual. Such cases typically involve moral rather than legal duties. Suppose, for
example, that I have a parental duty to my son Alex to use my resources to support him in
various ways. May I then exchange my entire duty to Alex for one owed to Bob, whom I
wish to adopt as a step-son? Certainly not. Plausibly, however, I may substitute par? of my
original duty to Alex for a duty owed to Bob, even if Alex is not enthralled with this idea.
This is an apparent consequence of the facts that (1) I have limited parental resources and
(2) I am surely permitted to have or adopt more children, to whom I would then also have
the responsibility to provide some such resources.27!

Going forward, I shall regard domestic duties of justice as more similar to these parental
duties than to the former contractual ones in the sense that partial unilateral substitution of
domestic duties of justice does sometimes appear permissible. My reasons for granting this
assumption are that (A) I have no knockdown argument that partial exchange of domestic
duties of justice is always forbidden and (B) intuitively, emigration does seem generally
permissible if it would not result in very great costs or injustices to one’s home nation

compatriots. This being conceded, the directional view of justice would still forbid the

271 Jt might claimed that this is not actually a case of permissible partial substitution, but rather one of coming
to better understand the content of the original duty: namely, a duty to provide Alex with all of one’s parental
resources 5o Jong as Alex is Bob’s only child, and a fair portion of these resources in the even that Alex has more
children. Both interpretations of the case—the one I offered in the main body and this latter interpretation—
appear reasonable, and it seems hard to decisively decide between the two. It should be kept in mind, however,
that if this latter interpretation were the correct one, and if thete were no more clear cut cases of permissible
partial substitution, this would be even more favorable to my hardline reply to the second objection.
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unilateral substitution of duties of justice when it significantly degrades the normative
position of one’s home nation compatriots.2’2 As with parental duties, certain constraints
must be placed on such exchange.

In the face of this hardline reply, our objector might stubbornly insist that the parental
duty case is not analogous to the emigration case, since in the former Alex remains my son,
while in the latter the emigrant’s home nation compattiots do not remain her compatriots.
Therefore, the fact that full subsitution is objectionable in the former instance does not
support the claim that it is objectionable in the latter. For all I have said, it could be that such
substitution is only objectionable when those individuals to whom the original directional
duty is owed continue to stand in those relations to the dutyholder that gave rise to the duty
in the first place.

As a counterrejoinder, we might concede that when a party S owes a duty D to another
party X in virtue of X possessing a certain grounding feature F (including standing in a
certain relation to S), then, under most circumstances, if X were to lose F, S would no longer

owe D to X. However, there are important exceptions to this general rule. In particular:

GROUND-OF-RIGHT ELIMINATION PRINCIPLE (GREP): S cannot wholly rid herself
of a significant directional duty D, which is owed to X by virtue of X’s possessing
feature I, by S’s taking positive actions to make it the case that X no longer has F,
except by (i) discharging duty D, or (ii) exercising an unobjectionable derivative

NP'273

272 Note this stance’s congruence with WALDRONIAN SKEPTICISM*.
273 The concept of a derivative NP was introduced in our response to the first objection above. In brief, it is
an NP that a powerholder acquires by virtue of the prior exercise of some other NP, by cither the powerhodler
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While I will leave open the possibility that S can sometimes rid herself of minor directional
duties in this way, the GREP holds that S cannot wholly rid herself of more sizeable ones.
Or, if one is reticient about sharply dividing the universe of duties up into minor and sizable
ones, we might instead opt for a spectrum approach: as the relevant duty D becomes more
substantial, there wil be increasingly strong reasons against permitting the dulty holder S to
fully eliminate D by causing the correlative rightholder X to lose the grounding feature I,
except by means of (i) or (ii) above. This continuous version of the GREP aligns with our
eatlier analysis from §{4.1.4 of the relation between WALDRONIAN SKEPTICISM and the
leeway an exiter enjoys to alter the prevailing normative state of affairs. For simplicity of
exposition, however, I shall continue to assume that we can often make intuitive and reliable
assessments of which duties are minor or significant in the relevant contexts.

The GREDP is lent support by many cases. For one, it delivers the correct analysis in the
parental duty example above: given that I have a duty to Alex in virtue of him possessing the
property of being my son, I am not permitted to give Alex up for adoption,?* say, in order
to eliminate this property, thereby affording myself the right to use all of my parental
resources to benefit my newly adopted son Bob. To take another example, suppose that I
happen accross a child drowning in a pond. It is commonly believed that, in such
circumstances, I would have the moral duty to rescue the child. This duty derives from the

child’s possessing the conjunctive property of being in grave imminent danger and being in

of another. The qualification in (ii) is needed since the type of counterexample offered by the first objection
would otherwise also consitute a counterexample to the GREP.

274 At least after a certain age. A plausible explanation for why giving an infant up for adoption can be
permissible is that there are biological and interpersonal components to parenthood. In addition to being a
child’s biological patrent, one must also play a certain role in the child’s life.
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physical proximity to (only) me. By the GREP, then, I cannot rid myself of this duty by
sprinting in a westerlly direction in order to make it the case that the child no longer
possesses this conjuntive property, in virtue of her no longer being proximate to me. Indeed,
I could not rid myself of the duty to rescue in this way, even if as a consequence of my
beeline I were to happen across a second drowning child, and would effectively end up
substituting my duty to recue the first child for a duty to rescue the second. The GREP
delivers the intuitively correct answer in this case as well.

Applying the GREP to the context of interest yields the following result. Asuming that a
prospective emigrant from the USA owes significant domestic duties of justice to other
Americans, which are not voluntaristically generated, then this individual may not wholly rid
herself of these duties by taking actions to make it the case that these Americans no longer
have the property of being her compatriots. This means that she may not wholly subsitute
her duty of justice to these Americans for ones owed to the members of her conempalted
destination nation.

Observe that this refined articulation of the hardline reply to the second objection yields
a much stronger conclusion than the prior compromising reply. Specifically, the hardline
reply entails that the right to emigrate may be subject to limitations, even in cases where a
prospective emigrant would end up substituting her domestic duties of justice to her home
nation compatriots for equally or more substantial duties to members of the destination
nation, iff this right’s exercise would result in a sufficiently severe worsening of the former
parties’ normative position. This is a joint consequence of adopting a directional view of

justice, the GREP, and political non-voluntarism.2’s

275 Or past-oriented political voluntarism.
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I find all of these assumptions plausible, and therefore endorse the hardline reply.
However, a reader less sympathetic to one or more of these presuppositions should keep in
mind that the compromising reply would still serve to take most of the sting out of the
second objection. Therefore, I conclude that this second objection also does not represent a

grave challenge to the justice-based argument developed in this §4.1.

V4.2 Obligations of Repayment

§4.2.1 A second type of moral requirement that strong rights of secession and emigration
would permit individuals to nullify or otherwise avoiding discharging are obligations of
repayment. The following story might be told about these the genealogy of these liabilities.
Most societies invest resources in the development of their citizens’ human capital.
Providing citizens with an education, or other professional training, is the most direct means
of doing so. But a bevy of other goods and services funded through public taxation also
serve as necessary background conditions for the development, protection and employment
of this capital. State rendered goods of this sort include security from internal and foreign
threats, access to public roads and structures, clean air, water and other sanitation services, as
well as other private entitlements, such as welfare benefits and health care.?76

Typically, a state’s investment in its citizens is made with a swo-fold purpose. The first is to
afford its citizens the opportunity to develop the capacities required to become autonomous

members of the community capable of cooperating with their compatriots to further their

276 In recent years, the United States Senator Elizabeth Warren has sought to bring considerations of this sort
into public consciousness.
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individual and collective goals, and to productively participate in the body politic. Such
persons possess what Rawls famously referred to as the two moral powers: the capacity to
form rational long term plans, based upon a personal conception of the good, and a sense of
justice.?’7 It is plausible that a fair opportunity to develop these capacities is owed by the
state to all of its citizens as matter of justice.

But the state also invests in its citizens for a second important reason: viz., to steadily
expand the overall productive capacities of the community over time. An increase in a
society’s pool of human capital will typically redound to the nation’s collective benefit in at
least three ways. First, when the nation’s stock of human capital increases, so too generally
does aggregate national income, and with it the state’s tax revenues. These revenues can be
put to use by the state for any number of socially useful purposes, such the provision of
public goods, and the redistribution of resources to those who would derive greater utility
from them, have lost out under the natural lottery, etc. Second, an augmented stock of
human capital will also tend to increase the nation’s aggregate social surplus from private
sector market activity. Finally, the state might undertake this investment with the targeted
aim of encouraging the creation and provision of specific goods and services, which it deems
to be of particular national importance at the moment, such as medical care or scientific and
technological innovation. With these goals in mind, as well as the more general underlying
objective of increasing communal standards of living over time, the state’s investment in its
citizens” human capital is undertaken with an eye to receiving a fazr rate of return on its

investment.28

217 RAWLS (1971).
278 As I discuss below, Allen Buchanan considers a simple version of argument in his eatly work on secession.
BUCHANAN (1991), at 105-106. And though they don’t consider the argument’s common applicability to
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A number of very plausible moral principles, which are employed by law as well as in
political philosophy, might be used justify the state’s claim to later recoup its costs, as well as
to collect upon this antecedently contemplated return, including principles of

e actual contract,

e hypothetical contract, and

e restitution (or unjust enrichment).

The principle of actual contract holds that the terms of an actual contract meeting certain criteria
of validity are binding,2 such that if the terms of the agreement are violated by one of its
parties, another such party who is harmed by this breach is entitled to appropriate
compensation.280 By comparison, the principle of hypothetical contract holds that, in some
contexts, 2! the fact that certain parties would have entered into a contract under appropriate
yet non-actual circumstances2s2 implies that those parties can be bound by this hypothetical

agreement’s terms. Finally, the principle of restitution holds that a party who receives a benefit at

secession, Gillian Brock and Anna Stilz have recently put forth this basic rationale as possible justification for
restricting or taxing emigration. BLAKE AND BROCK (2015), at 67-68 (2015); Stilz (2016), at 70.

2719 At common law, an actual contract arises where (1) one party P1’s gfferis met with voluntary and
approptiate acceptance by another party Pa, and (2) each party’s performance is supported by consideration from
the other party. So construed, a contract constitutes an exchange of conditional promises. See e.g., Daniel
Markovits, Theories of the Common Law of Contracts, at §1, in THE STANFORD ENCYCLOPEDIA OF

PHILOSOPHY (Winter 2019 Edition), Edward N. Zalta (ed.), URL =
<plato.stanford.edu/archives/win2019/entties/contracts-theoties/>. Contractual acceptance may be express,
where communicated verbally or through the use of some widely accepted conventional device, or Zacit, in
which case P2’s consent is reasonably inferred from her behavior and from the surrounding circumstances. See
e.g., FRIED (1981), at 43.

280 The standard remedy for contractual breach is the expectation measure, which “requires promisors to put
their promisees in positions as good as they would have occupied had the promisors performed.” Markovits
(2019), at §1. This will normally take the form of money damages, except where inadequate (e.g., where the
contracted for item is unique), in which case injured patty insist can sometimes insist upon specific
performance.

281 Two views on the range of contexts in which hypothetical contracts can be operative are addressed infra at
§4.2.5.

282 Two views on the appropriate conception of these circumstances are also discussed infra at §4.2.5.
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the expense of another should generally compensate her benefactor, unless such benefit was
intended as a gift.28?

It is worth noting that there is a related yet ultimately distinguishable argument, which
relies upon none of these principles as supporting premises, in the vicinity. As its starting
point, this argument instead takes the oft recited communitarian thesis that the individual is not
merely influenced by the state’s investment of resources in one’s human capital: rather, one’s
identity is shaped by osmosis?*—and perhaps even partially constituted25—Dby the culture
and values of her community. Arguably, this latter form of influence (or self-constitution) is
even more pervasive and significant than the former type.

From where I sit, the communitarian thesis seems hard to dispute, at least in its #on-
metaphysically loaded version: 1.e., that the community influences rather than constitutes identity;
the metaphysically loaded version is bound be more tendentious. So long as one accepts the
former, however, one might posit that this influence can give rise to obligations on the part
of the individual, which are sometimes enforceable by the community at large, including
upon departure from the community.

While this argument enjoys some prima facie appeal, its Achilles heel is that
communitarianism’s inhospitality to liberal contract-oriented reasoning makes it difficult to
say much more about the grounds for these obligations’ enforceability by the state. If one is
not antecedently sympathetic to the further communitarian postulate that the claims of the
community are in some purportedly fundamental yet fuzzy sense normatively prior to those

of the individual, one will be left a bit cold.

283 H.g., FRIED (1981), at 25. The standard remedy for unjust enrichment is reszztutionary disgorgement of the
benefits received. This is to be compared with expectation remedy that arises from breach of an actual contract.
284 WILL KYMLICKA, LIBERALISM, COMMUNITY AND CULTURE (1989).

285 MICHAEL SANDEL, LIBERALISM AND THE LIMITS OF JUSTICE (1982).
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As this argument is bound to be more polarizing, and because it relies upon non-liberal
assumptions that I do not feel comfortable endorsing at present, I will not seek to defend it
at length in this work, nor to establish that it can ultimately justify taxation or limitations on
emigration. Instead, I shall focus on developing and buttressing the more modest argument
from repayment described eatrlier in this section: viz., that the intentional investment of
scarce resources by the state in its members’ human capital can give rise to enforceable
obligations of repayment on the part of the latter. This line of reasoning is wholly
compatible with liberal values, among which are those principles of actual contract,
hypothetical contract and restitution that I’ve suggested might ground the state’s claim to
compensation.

In the next several sections I will examine how the state’s claim can be justified by appeal
to the principles of actual and hypothetical contract in particular. The most effective way of
doing so will be to examine how these principles may be employed in responding to what I
take to be critical objection to the argument from repayment. Although the principle of
restitution might also be recruited for this purpose, I will not develop this third possible
theory of the case herein: because the arguments from actual and hypothetical argument
cover all the same cases where obligations of repayment arise, this restitutionary argument

would be superfluous.

§4.2.2. In his early work on secession, Allen Buchanan considers a skeletal version of the
argument from repayment, but does not take a stand on its ultimate decisiveness. His main
worry about the argument’s soundness is that individuals “typically have little say over the

nature of the investment the state chooses to make in them” and ““are frequently not free to
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refuse them.”286 Other commentators have raised similar concerns, emphasizing that a
person is involuntarily born into her particular country of origin and is often realistically left
with only package of public goods during her formative years. The main idea behind this
objection seems to be that this lack of alternatives would invalidate any express, tacit, or
hypothetical contractual arrangement between the state and its citizens requiring repayment
by the latter for the state’s prior investment in their human capital, by virtue of undermining
the force of the citizens’ actual or hypothetical consent to the agreement’s terms. This /ack of
alternatives objection to the argument from repayment might be resisted in several ways, two of
which I will consider here.287

The narrow reply is that citizens do enjoy a reasonable range of options with respect to at
least some state rendered goods. For example, citizens sometimes have choice among
different publicly subsidized programs of higher education—medical versus engineering
training, for instance. Furthermore, in many cases citizens do not even have to attend higher
(post-secondary) school at all, or they can often go to private schools or home school if they
dislike public schools.

With respect to such goods, then, the lack of alternatives objection is simply misplaced,
as there is no reason to hold that alternative educational packages (or whatever) must be
offered by some other state in order for the home nation’s claim to compensation to be
valid. Nevertheless, because citizens admittedly do not enjoy significant choice with respect
to many state provided goods—including education, in some circumstances—we would like

a response to the lack of alternatives objection that is more expansive in its scope.

286 BUCHANAN (1991), at 105-106.

287 A third response will be considered later in a future intended Chapter 8, as the substance of the argument
from repayment and lack of alternatives objection will resurface in our discussion of the libertarian axiom of
self-ownership.
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The broad reply seeks to fill this role by establishing that the state can often seek
repayment for such goods even though the citizen does 7oz enjoy a reasonable range of
alternatives with respect to those goods. The short story behind this response is that the lack
of alternatives objection incorrectly rejects the following widely accepted and normatively

attractive principle of contract law:

(Principle) C: A lack of reasonably desirable alternatives will not invalidate a
contractual agreement unless an offeror takes advantage of an offeree’s position of

vulnerability by proposing terms that are morally unconscionable.

There is, however, a somewhat longer story to tell. As stated, Principle C is ambiguous along
two dimensions, which are necessary to unpack. First, C might apply either to actual or
hypothetical contracts. I will call the former principle Cuua and the latter Cypomerica. Second, C
might be concerned with a contract’s moral or legal (in)validity. I will refer the former principle
as Gy, and the latter as Ci. The four versions of C generated by these two distinctions are

presented in the following table.

Table 3: The Varieties of Principle C

moral legal

actual A lack of reasonably desirable alternatives A lack of reasonably desirable alternatives will
will not morally invalidate an actual not legally invalidate an actual contractual
contractual agreement, unless an offeror agreement, unless an offeror takes advantage of
takes advantage of an offeree’s position of an offeree’s position of vulnerability by
vulnerability by proposing terms that are proposing terms that are morally unconscionable.

morally unconscionable.

hypothetical A lack of reasonably desirable alternatives A lack of reasonably desirable alternatives will
will not morally invalidate a hypothetical not legally invalidate a hypothetical contract,
contract, unless the terms are morally unless the terms are morally unconscionable to
unconscionable to certain parties to that certain parties to that agreement.
agreement.
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With the lines drawn in this way, three remarks must be issued to clarify the mechanics of
argument from repayment and the lack of alternatives objection, before going on to evaluate
the merits of the broad response.

First, we must now refine our earlier claim about C’s widespread acceptance: more
precisely, it is Ciyrama that is a doctrinal tenet of contract law. But it seems reasonable to
speculate that this principle has been incorporated into the law and embraced by legal
scholars on the grounds that Cuuiama is itself an attractive moral precept, and that legal
principles should generally mirror moral ones.

Second, and relatedly, the argument from repayment relies in the first instance upon
Coorat; and, conversely, the lack of alternatives objection depends upon its rejection. However,
Coora’s status will have implications for whether actual and hypothetical contracts—such as
among the state and its citizens for investment in the latter’s human capital—ought morally
to be legally enforceable.28 Going forwatd, then, I will drop the o / 4w subsctipts in my
discussion of the C-principles, on the dual understanding that:

(@) I will be immediately concerned with the truth of C,,.;2% but

(i) The status of this moral thesis will have implications for whether the law ought

morally to recognize C,—of, at least, some narrower legal principle that
pertains specifically to those agreements presently occupying our attention.

Third, as mentioned eatrlier, the argument from repayment might either seek to ground
the state’s claim to compensation from citizens in principles of actual or hypothetical
contract. With respect to particular goods or services previously rendered by the state, this

choice will turn, inter alia, upon whether there has been an actual and sufficiently contract-

288 See supra at §2.1.2 for an adjacent discussion of the relation between moral and legal rights.
289 In both its actual and hypothetical versions.
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like agreement entered into by these parties. Depending upon which of these two
justificatory routes for the state’s claim is taken, the argument from repayment would then
rely upon eithetr Conw0r Chponeia; and the lack of alternatives objection upon these theses’
respective rejections. In evaluating the broad response, I will consider these two strategies in
order, and first concentrate in §4.2.3 and §4.2.4 upon the merits of Cuw and its implications
for actual contracts between the state and its citizens requiring the latter to render
compensation for state’s prior investment in their human capital. Later on, in §4.2.5, I will
return to Cypomia and its bearing on hypothetical contracts among the state and its citizens

involving this subject matter.

The Argument from Actual Contract

§4.2.3 In this section, I defend the argument from repayment as applied to actual contracts:
in other words, I argue that if the state enters into an actual contract-like agreement with its
citizens for the state’s investment in these citizen’s human capital (e.g., higher education), or
provision of other goods and services, then the state will have enforceable claim to
compensation based upon the principle of actual contract. As per the broad reply, this is so
even if citizens do not enjoy a large range of alternatives with respect to these contracted-for
goods, because of principle Coua. To defend this argument, we must assess both the general
validity and circumstantial applicability of Cia

Prima facie, C,ua seems plausible enough,2?0 and it has some acutely practical

considerations that weigh in its favor. For one, anyone who accepts the moral legitimacy of

290 To reiterate, pursuant to the dual understandings that I articulated above, my references to Cyuw should be
taken to refer, in the first instance, to Cyunrama. However, the status of this moral thesis will have implications
for whether the law morally ought to incorporate Cigutacnar
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real world market-based economies would appear to be committed to it.2! If C.. were false,
then a great many putatively voluntary contracts should be declared invalid, on the grounds
that one or more parties to the deal lacked an adequately robust array of alternatives for their
consent to be morally binding. The very possibility of morally legitimate capitalism would
have to be called into question.

Notwithstanding this initial appeal, however, those who subscribe to non-minimal
theories of domestic distributive justice might contend that C,u.’s applicability at a given

time and place depends upon the following precondition having been satisfied:

FAIR ANTECEDENT DISTRIBUTION OF OPPORTUNITIES (FADO): The state has
previously succeeded in creating a sufficiently fair antecedent distribution of options and

. 292
opportunities.

Let’s further define the following:

APPLICABILITY THESIS (AT): Cuua is only applicable and operative in contexts where

FADO has been satisfied.

The AT says that it is only against the backdrop of a sufficiently fair antecedent distribution
of opportunities at time t; that an individual S can be contractually bound at some later time

t2, in so far as S lacks reasonably desirable alternatives with respect to that agreement’s

21 See FEINBERG, HARM TO SELF: THE MORAL LIMITS OF THE CRIMINAL LAW, VOL 3; (1986); FRIED (1991),
at 94.

292 The nature of this distribution may itself be determined by the terms of an appropriate hypothetical social
contract, which is itself subject to Cypumeica See below at §4.2.5 for discussion of Cyyposericat
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subject matter at t,. The moral intuition behind the AT is that when FADO is not satisfied, it
would be unfair to hold S to an undesirable agreement’s terms, since her predicament would
be attributable to unjust background conditions. However, where FADO is satisfied, a lack
of alternatives on the part of S at t, would generally be due to S’s own prior choices or
irresponsible conduct, or would be counterbalanced by S’s enjoying a plethora of favorable
options in other contexts. Holding S to the terms of this contract would therefore be morally
appropriate.

If the AT is accepted, then the following revamped version of the lack of alternatives objection
can be offered in response to the argument from repayment. For the sorts of goods and
services presently under consideration, there are no alternative packages of state provided
goods and services (ot, if there some alternatives, the array is not very broad). Furthermore,
because citizens are involuntarily born into a particular country of origin, and therefore do
not enjoy prior opportunities to avail themselves of any such alternatives, FADO is not
satisfied. Pursuant to the AT then, C.ua« is not applicable in this context. Therefore, because
this lack of alternatives will render an otherwise morally conscionable contract among the
state and its citizens invalid, the argument from repayment fails. This reasoning might set out

as a deductively valid argument, as follows:

(1) Absence of reasonably desirable alternatives but still valid contract— C.uwapplicable
[Premise]

(2) Cumaapplicable — FADO satisfied [Premise (i.e., Applicability Thesis)]

(3) FADO not satisfied [Premise]

4) So, ~ Cuuaapplicable [From 3,2]
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(5) Absence of reasonably desirable alternatives [Premise]

(6) So, ~ valid contract [From 5,4,1]

I will offer three responses to this revamped version of the lack of alternatives objection, which
respectively offer reasons for rejecting premises (2) and (3).

First, premise (2)—that is, the Applicability Thesis (AT)—might be criticized, and
ultimately rejected, on the grounds that its adoption by the law would perversely harm those
who have already been deprived of their fair share of opportunities.??3 The idea here is that
an ability to enter into binding contracts can often be used to improve one’s lot, regardless
of how badly off one is and whether one been has deprived of an equitable share of past
opportunities. A bad job, after all, is typically better than no job at all. But if it is known in
advance that some employment contract would be void ab initio because FADO is not
satisfied, a prospective employer might not be willing to run the risk of entering into this
economic arrangement, given that the other side’s performance would be unenforceable.
This, of course, would harm the prospective employee (and presumed victim of prior
policy).

This reasoning clearly generalizes to many other sorts of economic transactions as well.
And in fact, the problem has a direct analogue in the context of state investment in human
capital: if the state knows in advance that it may not recoup its investment in its next
generation of citizens, merely on the grounds that its these citizens do not enjoy adequate
alternatives for FADO to be deemed satisfied, it would likely be far less willing to incur

these expenditures—even those that would provide great prospective benefits to these

295 That is, harm would befall these individuals if the following principle were adopted by the law: Cgutaonial
applicable — FADO. .
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individuals. For this reason, citizens have a strong interest in making repayment enforceable,
at least to some extent, as this assurance may be required to incentivize the state to make
desirable investments in their capital ex ante.

There are other, if related, reasons for rejecting the AT.2%4 Because it is unclear whether
most real world states have succeeding in creating a “sufficiently fair” antecedent distribution
of opportunities??s for FADO to be deemed satisfied in normal commercial contexts, legal
recognition of the AT could have the consequence of rendering a huge number of real world
contracts non-binding. While some might embrace this radical stance, I suspect that these
enthusiasts would be a distinct minority, and that most would be unwilling to take this step
for essentially consequentialist reasons. If so, then one should accept that contracts may
sometimes be valid, even in the absence of a fair background allocation of opportunities.

Second, the revamped version of the lack of alternatives objection might be criticized on
the grounds that it assumes that an equitable prior assighment of opportunities can never
allot but one option with respect to certain subject matter to an individual. This assumption,
which we might refer to as the no-singletons thesis, is reflected in premise (3): because
individuals don’t enjoy antecedent opportunities for multiple alternative packages of state
rendered goods and services, FADO is deemed unsatisfied in the cases under examination.
But the no-singletons thesis is far from obvious: if this sole option represents an attractive
one, a reasonable one, or a fair bargain in the circumstances, why shouldn’t the distribution
be considered equitable, particularly if the individual enjoys a multitude of options with
respect to other subject matter? This response becomes even more attractive in light of our

entirely reasonable stipulation that C...’s applicability depends merely upon a sufficiently,

2% I.e., which requires FADO to be satisfied for the applicability of Ciegat-actuat. See discussion in previous note.
25 See e.g., TOMMIE SHELBY, DARK GHETTOES: INJUSTICE, DISSENT AND REFORM (2016).
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though not perfectly, fair antecedent distribution of opportunities having obtained.”® While the
claim that ideal fairness would always require several alternatives to an agreement is not one
that can be rejected out of hand, it is quite unlikely that merely approximate fairness would
always demand so much.

Third, and piggybacking off of those considerations raised by our first and second reply,
it might be argued that the state s make investments in citizens’ human capital 7 7 is 7o
create a fair distribution of opportunities. Were the state not permitted to require compensation for
these outlays, however, it would then be unable to make these investments, at least
sustainably over time. In that case, FADO could be fated to perpetual frustration, and Ciuu
might remain forever inoperative. To avoid this tragic predicament, one must accept that a
distribution of opportunities resulting from a state-run program of investment in its citizens’
human capital can constitute a sufficiently fair one, even if this distribution does not always
provide alternative packages of certain public goods and services. So long as the program
weighs the interests of all citizens impartially (or sufficiently close to it), and meets other
substantive requirements of justice, the resulting distribution should be considered
sufficiently equitable for purposes of judging FADO’s satisfaction. We have, then, yet
another reason for rejecting the no-singletons thesis, and with it premise (3) of the revamped

lack of alternatives objection.

§4.2.4 Before moving on, I would like to head off a possible criticism of the three replies to
the revamped lack of alternatives objection developed in the previous section, which I will

refer to as the counter-objection from non-ideal circumstances (of state investment). And in the course of

29 This qualification is necessary if a market economy is to be regarded as morally legitimate in any but the
most utopian of scenarios.
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addressing this criticism, I will also develop an important auxiliary argument in favor of
enforcing certain obligations of repayment.

In opposition to the second and third replies above, it might be claimed that states in the
real world do not typically invest in all of their citizens’ human capital impartially. On the
contrary, in the normal course of events, some groups are impropetly provided with
significant advantages in the form of excess goods, services and opportunities for self-
development, while others are denied their fair share. This is the case both for goods and
services that the state does not expressly contract with its citizens to provide in return for
compensation, as well as those that it does. Call these the non-ideal circumstances (of state
investment). Because these non-ideal circumstances reflect the most typical case, the second
and third replies from §4.2.3 can be impugned as relying upon unrealistic assumptions.
Furthermore, the first reply sketched there is simply misguided: in such non-ideal
circumstances, holding citizens to obligations of repayment would be tantamount to
rewarding bad behavior on the part of the state. Contrary to the first reply, the state must
sometimes be barred from recouping prior costs in order to incentivize it to conduct its

program of investment more neutrally in the future.

As an initial step in meeting this criticism, observe that although FADO will not be satisfied
in the non-ideal circumstances of state investment, it will be for a dzfferent reason than the one
envisioned by the revamped lack of alternatives objection. According to that objection, it
was the mere lack of alternatives on the part of citizens with respect to certain state provided
goods and services that sufficed to render FADO false. Thus, via the train of reasoning set

out in the deductive argument above on pages 166-67, any actual agreements entered into
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among the state and its citizens requiring citizens to pay compensation for such investment
should be deemed invalid. By comparison, in the non-ideal circumstances of state
investment, it is the wnfair allocative scheme of state investments in its citizens that renders
FADO false—thereby making principle C inoperative and prospectively undermining the
enforceability of any actual agreements entered into among the state and its citizens. Further
note that this unfair allocation would result in FADO’s falsity, regardless of whether citizens
who have been improperly (dis)privileged enjoy alternatives to the package of goods and
services that they actually receive.

Having identified this critical difference in the two possible reasons for FADO?s failure,
I now claim that we can simply accept the main thrust of the counter-objection from non-
ideal circumstances, while suggesting that our three replies to the lack of alternatives
objection from §4.2.3 will holdfast when the purported reason for FADQO’s failure is citizens’
mere lack of alternatives. Furthermore, in concurrence with this counter-objection, we might
agree that citizens who have been unfairly disadvantaged by a partially conducted scheme of
state investment will not generally be under as s#rong of an obligation to repay as under fully
just circumstances, or the amount for which they may be held responsible will be less.
Nevertheless, whether these individuals are under azy such obligations of repayment will turn
on two questions.

First, how great is the state’s departure from an impartial scheme of investment?
Suppose that a citizen receives somewhat less than what she was owed as a matter if
neutrality, but still receives investment that has been of significant value to her. In that case,
it seems to me permissible for the state to seek some compensation, although (i) what counts

as a “fair return” on its investment will likely be lower than under circumstances of impartial
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investment, and (if) the appropriate level of compensation might even fall below the state’s
prior outlays where there has been rather sharp deviation from neutrality.297

Second, would permitting the state to exact compensation ultimately bring about better
consequences for the nation as a whole? In circumstances where the state has previously
privileged some citizens over others, but has since recognized the error of its ways and
committed to a neutral scheme of investment, allowing it to collect compensation on its
prior outlays may be justified on grounds similar to those identified by the first and third
replies from §4.2.3. Namely, this compensation might be required for the state to benefit its
next generation of its citizens—or even take actions necessary to create a fair distribution of
opportunities for those citizens who were previously unfairly disadvantaged. While, as per
the counter-objection from non-ideal circumstances, it is true that “punishing” the state for
its prior partiality could have a salutary deterrent effect, these consequences must be weighed

against the others consequences just alluded to.

Of course, the fact that FADO is not satisfied in the non-ideal circumstances of state
investment does not mean that 7o oze will be under a full duty of repayment. To see this,

consider the flip side of those concessions made in the preceding three paragraphs: for those

27 To motivate these claims, we might call upon some more normatively attractive principles from the
common law of contracts. For instance, under the doctrine of substantial performance, if one party to a contract Sy
fails to fully discharge her contractual obligation, but falls short only slightly in her performance, then her
counterparty S; can still be required to discharge her contractual obligations. E.g., FRIED (1981), at 120. Even
where Si does not perform substantially, if she provides Sz with goods or services of value, the principle of
restitution may still require Sy to disgorge these benefits, or to pay S; their fair value. E.g., Id. at 125. In the case
at hand, I have made the somewhat weaker claim that citizens treated unfairly by the state can be required to
pay some compensation for past investment, even if this doesn’t rise to the level the state’s total costs. The
reasons for restricting myself this weaker thesis is (i) citizens may not be in a position to choose to retain or
return the goods and services previously rendered by the state and (ii) the state’s unfaitly privileging certain of
its citizens over others has additional expressive and distributive dimension that complicate the analogy to the
case of bilateral contracts among private citizens.
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individuals who have enjoyed unfair advantages stemming from a partial scheme of
investment, the case for enforcing obligations of repayment will be even stronger than when
the program is conducted neutrally. Cleatly, the three replies to the lack of alternatives
sketched in §4.2.3 will apply with full force. But, in addition, there will be further and distinct
moral reasons for the nation’s recouping the illicit premium enjoyed by these citizens. In
concert, the “fair return” on the state’s prior investment will plausibly be even higher here
than in the baseline case of neutral investment.

Connecting these observations to the empirics of brain drain and fiscal competition, we
saw in Chapter 1 that individuals who enjoy relative advantages in wealth or human capital
are generally more likely to emigrate than their compatriots. It seems reasonable to speculate
that, for a good number such individuals, these advantages can be chalked up, at least in part,
to unfair state-rendered advantages. Because a nation’s claim to exact compensation for such
illegitimately conferred advantages is a particularly strong one, the state will often be in a
forceful position to assert jurisdiction to tax or restrict the emigration of such individuals

when conditions (C1)-(C10) laid out in the Introduction are satisfied.

I recognize that my analysis thus far surrounding obligations of repayment has been dense.

As a recap, I have thus summarized the dialectic in the following flowchart:

Table 4: The Dialectic Summarized

Sequence of Elaboration

Arguments,

Objections

and Replies

Argument - State investment in citizen’s human capital gives rise to obligations of repayment,

from which are enforceable when there has been an actual agreement among between the

Repayment state and its citizens requiring the latter to pay such compensation (and certain other
conditions are satisfied).
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- - Citizens’ lack of alternatives with respect to state provided good and services would
(Revamped) render any such agreements non-binding. Why?
Lack of o  Applicability Thesis: a lack of alternatives will not render an otherwise
Alternatives conscionable contract invalid—that is, principle C will be applicable—if and
Objection only if there is a fair antecedent distribution of opportunities (FADO).
o But this FADO condition is not satisfied here.

— Three 1. The ability to enter into a binding contract when one does not enjoy alternatives can
Replies still be used to improve one’s lot. As a general matter, the AT should be rejected

because it’s acceptance could harm those who lack alternatives.

2. A mere lack of alternatives does not entail the failure of FADO if a party’s sole
option with respect to certain subject matter is a fair or reasonable one in the
circumstances, or the individual enjoys counterbalancing alternatives with respect to
other subject matter of importance.

3. If the state were not permitted to exact compensation for its investments in citizen’s

capital, it may not be able to create a fair distribution of opportunities.

— Countet-
Objection
from Non-
Ideal
Circumstances
(of State
Investment)

In the real world, states tend to privilege some citizens (or groups) over others. The
second and third replies above therefore rely upon unrealistic assumptions, and the
first is misguided.

— Distinction
between
FADO’s
(alleged)
failure by
virtue of:

(a) mere lack
of
alternatives,
and (b) partial
scheme of
state
investment in
its citizens

human capital.

1

il.

The three responses to the revamped lack of alternatives objection will apply when the

purported reason for FADO’s failure is (a), rather than (b).

In cases where FADO is false because of (b):
Citizens who have been denied their fair share of state investment may be under
weaker obligations to repay, or be on the hook for less. However, depending
upon the two factors discussed above, they may still owe some compensation.
Citizens who have enjoyed state investment in excess of their fair share under
even stronger obligations, including obligations to repay the illicit premium and a
fair return thereon.

The Argument from Hypothetical Contract

§4.2.5. So far, I have defended the view that the state may require repayment for prior

investment in its citizens’ human capital when there is an actual agreement among between the

state and its citizens requiring the latter to pay such compensation (and certain other
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conditions are satisfied), even though those citizens do not enjoy a large range of alternatives
for these state rendered goods and services. For some such goods, such as higher education
and professional training programs, an express agreement of this type will often be feasible.
Moreover, with continuous improvements and ever increasing access to information
technologies, such as the internet, states may be able to solicit the express consent from their
citizens for far more policies than in the past.2%

For some good and services, however, a valid express agreement among the state and its
citizens will not always be possible, for at least three reasons. The first is that,
notwithstanding the rise of these information technologies, it will not always be practicable
to solicit consent from each and every citizen who receives the goods or services in question.
The difficulty will be particularly pronounced for goods whose benefits are diffusely
dispersed among the population at large, such as public goods.”” If the state cannot identify
which of its citizens receive which benefits or the levels of the benefits received, then it will
be unable to determine whose consent it needs to acquire, or the appropriate terms of these
person-specific agreements. A second reason is that many of the goods and services that
have the greatest impact on the development of a person’s human capital will be conferred
prior to adulthood. But before the age of maturity, a person may not be deemed sufficiently
autonomous enter into binding express contractual agreements. Furthermore, it is plausible

that the consent of the child’s parents will not always suffice morally to bind the child to a

298 See RICHARD H. THALER & CASS R. SUNSTEIN, NUDGE: IMPROVING DECISIONS ABOUT HEALTH,
WEALTH AND HAPPINESS 180 (2008). Thaler and Sunstein speculate that express consent to certain policies
could be solicited by the state from all of its citizens through the use of “one-click” information technology,
which has become ubiquitous in developed nations. “Specifically,” they suggest, “the state could successfully
contact every citizen (and the parents of minors) by email, asking them to register” their consent or refusal to a
certain policy, in this case status as an organ donor.

299 ]t is largely for this reason that Locke and other political voluntarists have relied upon on tacit, rather than
express, consent theories of political legitimacy.
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significant agreement with the state. Third and finally, for states that have already invested in
their citizens’ human capital, but which have failed to acquire those citizens’ express consent
to be liable for compensation prior to the provision of the relevant goods and services,3 an
express agreement may no longer be possible, since only highly altruistic or patriotic citizens
are likely to enter into such an agreement after having received their benefits. Therefore, if
an actual agreement were always required for the state to legitimately seek compensation,
states that find themselves in this position would often not be able to recoup their prior
investments.

For these reasons, the justification for permitting the state to exact compensation will
often have to take the form of an argument from hypothetical contract: viz., if citizens were to
consider the matter under appropriate circumstances of choice, in which their consent would
be morally binding, they woul/d agree to pay fair compensation for the state’s investment in
their human capital. How the appropriate circumstances for choice are to be characterized
varies from theory to theory, with different approaches falling along a continuum of
potential idealization. While some hypothetical contract theorists favor a highly
counterfactual setup—for instance, one in which individuals lack knowledge of their own
identity and circumstances3!—others hold that the operative circumstances should be far
closer to those which obtain in real world,302 often only making modifications where

necessary to render consent morally binding (e.g., by considering how a youth would decide

300 Either the old fashioned way, i.e., in the form of an oral or written contract, or through use of information
technologies.

01 E.g., RAWLS (1971); RONALD DWORKIN, SOVEREIGN VIRTUE: THE THEORY AND PRACTICE OF
EQUALITY (2000).

302 E.g., SCANLON, (1998); DAVID GAUTIER, MORALS BY AGREEMENT (1980).
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upon reaching the age of maturity). Let us call the former, the idealized view of the
circumstances of choice, and the latter, the #ear-real view.

Above, I offered reasons why citizens have a strong interest in compensation for state
investment in their human capital being made enforceable: if the state did not enjoy
assurances that it could recoup its outlays (as well as make a fair return justifying its risk-
adjusted opportunity costs), it would not be willing or able to sustainably undertake such
investments. This would be to neatly all citizens’ detriment. Even where citizens lack
alternatives as to different packages of state-provided goods and services, they will, in almost
all cases, end up better off with some education during their formative years, some health care,
access to some public roads, utilities, etc., zhan with none at all. Furthermore, as discussed
above, this investment regime serves to increase the general standard of living over time.
And, under the most favorable conditions, it would be used to create an equitable allocation
of opportunities among citizens, thereby contributing to the making of a just society.

In light of these very strong interests, it seems very likely that rational citizens would
agree to be held liable to pay fair compensation to the state under any reasonable formulation of
the hypothetical choice scenario, least given assurances that the overall scheme of
investment would be predicated upon a sufficiently impartial and just weighing of these
citizens’ interests. In other words, regardless of whether citizens are aware or ignorant of
their actual identities and life circumstances, they would recognize that it would be in their
own expected best interests to permit the state to recoup its outlays and to collect a fair rate
of return on its investment, so long as this scheme of investment were undertaken in a
sufficiently neutral manner. Therefore, one’s adopting an idealized or near-real view of the

circumstances of choice does not seem pertinent to the success of this argument.
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Furthermore, when a state’s investment scheme does 707 end up being sufficiently
neutral, this fact’s implications for the validity of the hypothetical contract should generally
parallel our analysis from §4.2.4. In brief, citizens who have been denied their fair share of
investment will normally be under weaker or less sizeable obligations of repayment, while
those who have enjoyed illegitimate advantages will be under stronger or larger obligations,
including an obligation to pay compensation for the illicit advantages they previously enjoyed
and a fair return thereon.

This argument from hypothetical contract might be resisted in two ways. The first more
specific objection rejects Cypumerica® and asserts that hypothetical contracts are not binding
when one lacks a reasonably desirable array of alternatives to its terms that one may
permissibly avail oneself of. The second more general objection contends that hypothetical
contracts always lack binding force, even when this adequate alternatives condition is
satisfied. I will take these in turn.

Contrary to the first more specific objection, Cypumia0ught to be accepted. For all
Chyponnerica 2y 18 that, 7 hypothetical contracts are ever binding, then some particular putative
hypothetical contract will not be deemed invalid #erely on the grounds that the parties lack
alternatives to its terms. Although one might, as per the second objection, question the force
of hypothetical contracts as a general matter, it is quite indefensible to hold that a hypothetical
social contract would be invalid merely on the grounds that citizens lack real world
alternatives to its conditions. The reasons why this is so, however, will vary depending upon

whether one adopts an idealized or near-real view of the circumstances of choice.

303 See Table 3 in §4.2.2 As defined there, this principle says that a lack of reasonably desirable alternatives
will not morally invalidate an otherwise valid hypothetical contract, unless the terms are morally
unconscionable to certain parties to that agreement.
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Consider first the idealized view. Since hypothetical contracts, on this account, do #o?
derive their force from consent in either real or close-to-real-world circumstances, the
absence of alternatives to that agreement’s terms in the real world circumstances would seem
wholly irrelevant to the issue of this agreement’s validity. For even if this lack of alternatives
would undermine the force of the participants’ consent to an actual agreement, ex hypothesi
such consent is immaterial to the question of whether the hypothetical agreement is binding.
To answer that latter question, we must attend to the whether the participants would
consent under the appropriately idealized circumstances.

Suppose instead, then, that one takes a near-real view of the circumstances of choice. If
so, then one’s accepting Ciuw would commit one to embracing Cypomeia as well, for the
following reason: if, as per Cuua, a lack of alternatives in the real world circumstances would
not render an actual contract invalid, then how could this lack of alternatives possibly
undermine the binding force of consent in 7ear-real circumstances? The only reasonable
answer is that it could not. It follows that those who were persuaded by my earlier case for
Cuna should also accept Cypomerical

So much for the first specific objection; now what about the second: are there grounds
for rejecting the binding force of hypothetical contracts, iz general? The answer to this
question depends, I believe, upon which of two positions one takes regarding the proper
role of hypothetical contracts.

Under the more expansive view of their function, which I'll refer to as the #rumping view,
the terms of a hypothetical contract can trump both (1) the terms of an actual contract, as
well as (2) any default rules that might otherwise prevail in the absence of an actual contract,

where the formation of such a contract is possible but not actually entered into. The second,
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narrower view of the proper scope of hypothetical contracts is what I'll call the substitute view.
On this account, it is on/y when an actual contract is 7ot possible that hypothetical contract
reasoning may be used to determine the appropriate conditions of an arrangement among
parties; and conversely, when an actual contract zs possible, either (1) its terms must govern, if
such a contract is in fact formed, or (2) if such a contract is not formed, then other default
rules must prevail 304

To be sure, strong arguments might be offered on behalf of the trumping view’s
applicability in certain contexts. The most critical such argument, due to John Rawls, holds
that when a background distribution of endowments or opportunities is morally arbitrary, so
too will be terms of actual contracts entered into among the winners and losers of this
antecedent lottery. Fairness therefore demands that hypothetical contracts be relied upon
instead of actual ones, at least for the design of social institutions of fundamental impact and
concern.”” Nevertheless, the trumping view remains somewhat controversial, as it assumes
that these considerations of fairness can supersede a right to individual autonomy that

permits one to choose which agreements to accept and reject in charting one’s life course.

304 Similar views have been explored within the context of biomedical ethics, as well as in the legal and
economic literatures on contract theory. See for example TOM L. BEAUCHAMP & JAMES F. CHILDRESS,
PRINCIPLES OF BIOMEDICAL ETHICS 136 (6% ed. 2000) (examining the “substituted judgement standard,”
which requires that a surrogate decision maker strive to make that decision which an incompetent patient
would have made in concert with her doctor if she were competent. This view resembles what I have called the
substitute view of hypothetical contracts, since surrogate decision makers are given authority to make decisions
on this basis when the patient is deemed not sufficiently autonomous to make such medical decisions for
herself. ); Ian Ayres and Robert Gertner, Filling Gaps incomplete Contracts: An Economic Theory of Defanlt Rules,
YALE LAW JOURNAL (1989) (arguing that certain “default rules” for contract law—which, among other things,
fill the “gaps” left in actual contracts—should be those that the parties would have agreed to ex ante, but which
they were deterred from including in their agreement because of prohibitive transaction costs, complexity,
epistemic limitations in foresight, etc. This view also resembles the substitute view of hypothetical contracts,
since the parties to an agreement always free to contract out of these default rules.). I am not aware of
philosophical work applying this type of view to the social contract, or to more discrete arrangements whereby
the state offers certain goods and setrvices to its citizens in return for compensation.

305 See e.g., RAWLS (1971).
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Luckily, all that my present argument requires is that we accept the far more modest and
less tendentious substitute view. In fact, the use of hypothetical contract reasoning under
circumstances where actual contracts are not possible is not only consistent with an individual
right to autonomy, it is arguably reguired by it.>" If one is to respect and seek to effectuate an
individual’s will, one should, under these circumstances, inquire as to what arrangement the
individual would have agreed to, had she been able to consider the matter under conditions
conducive to rational deliberation.

By way of a standard illustration, consider the situation of a medical doctor who must
determine whether to continue to provide life-sustaining treatment to an individual with
advanced dementia. It is widely believed that respect for the patient’s autonomy requires that
the doctor seek to determine what the patient’s prior-self, in possession of her full mental
faculties, would have wanted for this future-self. It is for this reason that advance directives
must generally be relied upon when available; indeed, respect for autonomy generally
requires that such directives take precedence over the preferences of the patient’s family,
when in conflict.

Similarly, when it is not possible to consult a citizen as to whether the state might require
future compensation for the present provision of sundry human-capital-augmenting goods
and services, or when the citizen’s answer would not be morally binding for want of
maturity, respect for the citizen’s autonomy requires that the state inquire as to whether she
would agree to this arrangement under appropriate circumstances of choice. And I have

lately argued that, regardless of whether one takes an idealized or near-real view of the nature

306 See FEINBERG (1980).
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of these circumstances, rational persons would agree to an impartial and just scheme of

investment with enforceable compensation.

Fair Compensation and Method of Enforcement

§4.2.6 We have now assessed the lack of alternatives objection and found it wanting with
respect to both actual and hypothetical contracts. In so doing, we have established that the
state may often seek compensation for its prior investment in its citizens’ human capital.
Now we must answer two important ancillary questions regarding the content of the state’s
claim for compensation, and the range of those measures it may take in enforcing this claim.
First, what counts as a fair compensation and return on the state’s prior investment? The

answer to this question will depend upon the exact facts and circumstances of the situation.
But while making no claim to completeness, the following factors will generally be relevant

to this inquiry:

(1) the level of benefits provided by the state to the individual,

(2) the needs and capabilities of the nation,

(3) the state’s legitimate expectations at the time such investments were made,

(4) subsequent reasonable reliance upon these expectations by the state and others,
(5) the amount of risk associated with this investment,

(6) the opportunity costs to using public funds for this purpose,

(7) whether the individual has consented (or would have consented in appropriate
circumstances) to provide a certain level of consideration for the state’s investment,

and

182



(8) whether, as per our discussion from §4.2.4, the state’s scheme of investment in

the human capital of its citizens has been conducted impartially or not.

It is probably unrealistic to think that these factors will normally generate a very precise
answer to the issue of fair return. However, in certain circumstances, such as where there is
actual informed consent to a specific level of consideration, they might do so. More
importantly for our purposes, the application of these factors will significantly circumscribe the
range of reasonable appraisals. When the state seeks compensation from one its members to
the tune of some number within this range, it will stand on firm ground—at least so far as it
can substantiate its appraisal by appeal to these factors. In general, it is only when the state’s
claim to compensation falls outside of this range of reasonable estimates that an individual
will have valid grounds for complaint. And even then, the individual may not resist the
state’s efforts at exacting compensation full stop. Rather, the individual will still be on the
hook for the difference between the state’s unreasonable request and some reasonable
amount (perhaps, the lowest such assessment).

Second, consider the appropriate method of collection: how ought the state seek to recoup its
prior investment and collect a fair return? A threshold question here is whether a state may
mandate its citizen to put their capital to use in specific ways. For instance, may the state
require that citizens who have received a state funded engineering education to work as
engineers; or who have received a medical education remain gainfully employed as doctors;
or who have undergone military training to serve on the front lines? Under most
circumstances, it seems to me that a regime of compelled occupational service would

constitute an overly severe circumscription of human freedom. Since it is often difficult to
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know in advance whether a particular line of work will ultimately suit one’s own tastes and

talents, a person should not be rigidly held to her past choice to receive training in a certain
profession; instead, she should typically be accorded the option to sample work in a variety
of fields.

I have, in fact, argued elsewhere against the closely related ability taxation regime, under
which the state would tax its citizens on their maximum potential (rather than actual earned)
income.’7 While open to numerous objections, the classic criticism of this tax regime is that
it would force some individuals into high paying occupations, for which they enjoy the talent
or training, in order to meet their tax obligations, even though they intensely dislike the
work. On this basis, it is claimed that ability taxation is distinctly illiberal. This Zalent-slavery
objection, as it is generally called, also comes into play in the present context, as it weighs
against both a system of compulsory occupational service (at least as a default compensatory
regime), as well as a scheme of emigration/secession taxation based upon the exitet’s
maximum potential income.

Luckily, a less restrictive compensatory arrangement should typically be satisfactory.
Under this proposed regime, the state’s request for compensation should, in the first
instance, take the following conditional form: 7f citizens decide to put the human capital they
have developed as a result of state investment to economically productive uses of their

choice, then either

307 See Erick J. Sam, Endowment Taxation and Equality of Resources, FLORIDA TAX REVIEW (2018); Erick J. Sam,
From Each According to His Ability?: An Analysis of Endowment Taxation and Potential Earnings, CANADIAN JOURNAL
OF LAW AND JURISPRUDENCE (forthcoming).
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(@) they must do so within the bounds of that nation’s dominant cooperative
scheme, so that the use of this capital redounds to the investing nation’s benefit;
or

(i) if they choose to secede or emigrate and to put their human capital to some
chosen productive use elsewhere, they must continue to pay compensation to the
home nation from their actual worldwide earned income3%8 until a fair rate of
return on that nation’s prior investment has been obtained.

This regime is preferable to a default system of compulsory occupational service, as well as
to an ability tax for exiters, since it strives to accord citizens the choice to use their human
capital however and wherever they wish in generating the income required to repay the
home nation for its past investment.

It is only where a scheme of ongoing emigration taxation on a nation’s ex-members
earned income is not administratively feasible, or would not accord the home national with
adequate compensation, that the home nation may resort to physical restrictions on
emigration. When it does restrict exit, however, the state should still seek to reserve for
individuals the option to put their human capital use in whatever manner they wish, within
the boundaries of the home nation’s cooperative scheme. Only in extreme circumstances,
such as where particular services (e.g., military service or medical care) are desperately
needed, that a system of compulsory service would be permissible. And even then, efforts
should be made to provide the citizen with a menu of options so that she retains at least
some choice over the quality of her work, and the period of compulsory service should be

limited to a reasonably short duration.

308 Unless an adequate upfront settlement is possible.
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Section Summary

§4.2.7 Let us conclude our lengthy discussion of obligations of repayment with the brief
restatement of its main upshots. Where a program of investment in human capital is
predicated upon an appropriately impartial weighing of citizens’ interests and is intended to
produce an equitable allocation of opportunities within the society, and the consideration
required for this investment is fair (as determined by those factors laid out above on pages
182-83), the state may enforce its claim to compensation for this prior investment, regardless
of whether the individual enjoys alternative packages of goods and services, and regardless of
whether an actual agreement has been entered between the state and its citizens. Of course,
the case for requiring compensation will be even stronger where such alternatives are
available, as well as where the citizen has entered into an express agreement with the state;
but while these conditions would certainly buttress the state’s claim to repayment, they are
not necessary for it. If a program of state investment is not wholly impartial or equitable—as
they seldom are in the real world—citizens who have been denied their fair share of state
investment in their human capital will typically be under weaker (or less sizeable) obligations
of repayment, while those who have received more than their fair share will be under even
stronger (or more sizeable) obligations, including an obligation to pay compensation for
their illicit advantages and a fair return thereon. In all such instances, compensation should,
in the first instance be sought in the form of an upfront settlement or from ongoing taxation
of emigrants on their worldwide income (or wealth) in order to maximize liberty. However,

where taxation is not administratively feasible, or it is otherwise insufficient for adequate
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compensation, temporary physical restrictions on emigration and, in extreme circumstances,

modest regimes of compulsory service may be relied upon.

{4.3 Obligations of Political
Responsibility

Goldman’s Argument and Causal Influence as Ground for Taxation

§4.3.1 The third type of moral liability that strong rights of secession and emigration would
both permit exiters to escape are what I shall refer to as obligations of political responsibility. In a
sense, these operate according to the inverse logic of obligations of repayment. Whereas the
latter result from society having shaped and benefited the individual in certain ways,
obligations of political responsibility derive from an individual’s influence over the current
character of her society, either through her voting in elections or referenda, or other forms
of political behavior. Both obligations share an important commonality, however, in that
they can be thought of as reflecting one end of an appropriately imputed quid pro quo
between the individual and the state. With obligations of political responsibility, this
exchange takes the following form: in return for the chance to shape the nation’s laws and
institutions by participating in its political processes and forums, an individual or group may
rightfully be expected to bear its fair share of the costs of such nation’s policies, laws and
institutions—which “fair share” will, in combination with other factors, be partially
determined by the extent of this influence.

What are these other pertinent factors? Historically, the tax policy literature has invoked
two main criteria in thinking about equitable tax burdens: (1) an individual’s abzlity to pay for
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public goods, private entitlements, transfer payments, etc., and (2) how much the individual
benefits from state policies funded through public taxation.® A moment’s reflection suggests
that these dual lodestars bear some relation to the arguments from duties justice and
obligations of repayment that I put forth in sections §4.1 and §4.2, respectively; 310 and 1
would therefore not dare to gainsay their moral pertinence (either generally or with respect
to taxation of exiters in particular). In this section, however, I identify yet a third pertinent
input into the calculation of equitable tax burdens that has historically been underexplored:
causal influence, exerted by way of political participation, over a nation’s laws and institutions.
In the pursuit of this objective, I take as my starting point the philosopher Alvin
Goldman’s analysis in his influential article, Why Citizens Should 1 ote: A Causal Responsibility

311

Approach.””" There, Goldman seeks to answer the question of why citizens ought to vote—
both at all, and more specifically for good (rather than bad) candidates and policies.>'2 His
answer, in short, is that that both “voting [and] abstaining, even when one is not a
prospective swing voter, can . . . involve [varying degrees of] causal responsibility for [an

electoral] outcome”;31? and that in turn, this partial causal contribution can serve as a basis

for holding citizens morally responsible for this outcome, to greater or lesser extents.’’* When

309 For critical philosophical discussion, see LIAM MURPHY AND THOMAS NAGEL, THE MYTH OF
OWNERSHIP: TAXES AND JUSTICE (2002).

310 Duties of justice, as I characterized them, are natural duties to one’s compatriots that do not result from
the undertaking of a voluntary act Rather these duties befall an individual solely by virtue of her circumstances,
including her level of well-offness—both absolute and as compared to her peers, and thus “ability to pay”. On
the other hand, obligations of responsibility derive from the voluntary receipt of state investment in the
individual’s human capital, or other past benefits conferred by the state.

311 Alvin Goldman, Why Citizens Should Vote: A Causal Responsibility Approach, SOCIAL PHILOSOPHY AND
PoLIcy 16 (2): 201-217 (1999). Goldman’s paper is also anthologized in David Estlund’s edited volume
DEMOCRACY (2002).

312 Goldman (1999), at 209.

315 1d. at 204.

314 Or at least, what Goldman calls “quasi-morally” responsible. 1d. at 201. Goldman does “not try to settle
fully” the question of what this amounts to, or how it might differ from full-blooded moral responsibility. 1d. at
201.
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the electoral outcome that a citizen helps to bring about is a good one, the citizen can claim
partial credit; and conversely when it is a bad one, the citizen can properly be regarded as at
least somewhat culpable. Here is how Godman summarizes his basic position:

The approach I favor . . . may be called the causal responsibility approach. The first claim of
the causal responsibility approach is that a voter can mark a partial causal contribution
toward the election a given candidate even if he is not a swing or decisive voter. Even a non-
swing voter can belp select a winner. Second, voting in favor of the actual winner counts as a
greater causal contribution than merely abstaining [which, by reason of one’s forbearing
from voting for an opposing candidate, can nevertheless count as making sozze causal
contribution.]3!5 Thus, if the election of a given candidate would be a (socially) good
outcome, a person can earn more “credit” by helping to produce that outcome than by
sitting on the sidelines. Conversely, if an election might result in a bad candidate being
chosen, potential voters who sit on the sidelines may not escape partial blame for that
possible outcome, should it occur. They could contribute (more) toward the defeat of that
candidate by voting for a rival; and their failure to do so may carry with it some culpability or
blameworthiness. They do not avert such blameworthiness or culpability simply because
their vote would not have been a decisive, or swing, vote. So potential voters should vote
either to help produce a good outcome or to avoid a bad one.316

My primary contention is that this partial causal contribution, and an individual’s resultant
moral responsibility for electoral outcomes, can, in tandem with a few supplementary moral
principles to be articulated in in due course, justify holding all citizens of a nation
accountable for some portion of the costs of those laws and policies that flow from these
electoral outcomes. Furthermore, the determination of what counts as an individual’s fair
share of these costs should take as an one input the citizen’s degree of responsibility for the
relevant outcome, which as Goldman claims (and as I shall argue at greater lengths below),
will vary depending upon the nature and scope of her involvement in the nation’s political
processes, e.g., voting or abstaining.

How does this bear on the taxation and regulation of exiters? Since exiting a nation by

seceding or emigrating does not negate this prior causal influence over political outcomes, these

315 1d. at 203.
316 Id. at 203.
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obligations of political responsibility can endure for some period of time after exit—in
particular, for the period of time that the laws and policies that were settled upon during
one’s tenure as citizen of some nation are still in place. Accordingly, these obligations may
permissibly be enforced by the state against ex-members, either through ongoing taxation or
other means, where the costs of avoidance are great and the other prerequisites spelled out
in my conditions (C1)-(C10) are satisfied. Because both strong rights of secession and
emigration would allow citizens to avert enforcement of these obligations of political
responsibility, even in circumstances where (C1)-(C10) obtain, these considerations provide
further fodder for this work’s central analogical argument and revisionary proposals.

To further flesh out this argument from political responsibility, I will consider four basic
cases, reflecting varying degrees or effective (as well as potential) influence that a party might
enjoy upon the nation’s policies, laws and institutions. Because these four cases are more-or
less exhaustive, this analysis will establish that 2/ members of a nation can be held
responsible for at least some portion of the costs of the nation’s laws and policies, even after
exit. In analyzing these four cases, I will make use of three normative principles, which I’ll
refer to as the:

(@) scaling principle for actual influence,

(it) scaling principle for opportunity for influence, and

(iif) estoppel principle.
The first of these principles, which Goldman appears committed to, is employed in our
treatment of first three basic cases. This scaling principle for actual influence says that grounds for
holding responsible and allocating costs of some law or policy P to an individual or group A

should scale to the degree of A’s actual causal influence over the political outcome that
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resulted in P. This principle in turn has two corollaries. The first is that there will be stronger
reasons for holding responsible at all—and thus, for assigning a# least some of the costs of
P—to those who have had a greater influence on P’s enactment. And the second is that,
ceteris paribus, those who have had more substantial influence on P’s enactment can be held
liable for a greater share of P’s costs.3!7 Since it makes sense to defer explicating the latter two
principles until they are imminently required, let us then move to consideration of the four

basic cases, which are analyzed in order of decreasing political influence.

Political Influence and Participation: A Four Case Analysis

First Case
§4.3.2 In the First Case, an agent A has successfully taken measures to bring about some
substantive policy P38 gver and above either voting for (i) P or (ii) a representative R that can
reasonably be expected to support P; and P is ultimately enacted. Such measures might include
obtaining governmental office from which one operates to effectuate one’s preferred policies
P, obtaining some other public position from which one exerts influence over institutions
and public opinion, lobbying politicians to pursue the enactment of P, and orchestrating
advertising campaigns aimed at altering public sentiment in P’s favor, among other things.
The causal justification for holding A accountable for some portion of P’s costs will be

strongest in these circumstances, since A exerts greater influence on P’s enactment than in

317 As implied by the all-else-equal formulation of this second component thesis,, the proper assignment of
costs for P will also turn on other morally relevant factors, such as ability to pay and benefit, whose importance
can vary depending upon the type of policy and other background context.

318 This qualification bears emphasis: in all subsequent discussion, P should be taken to be a substantive
policy, rather than purely fiscal decisions about (i) how much revenue to raise via taxation or (if) how much to
spend, which are not tethered to a specific use for the relevant funds. At present, it is unclear to me whether
(and, if so, how exactly) the arguments and analysis offered in this §4.3 might apply to the types of decisions
reflected in (i) and (ii), and I therefore will need to defer this question to future work.
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any of the other three basic cases discussed below. Further, pursuant to the scaling principle
for actual influence stated above, it will also sometimes be proper to hold A liable for a
greater share of these costs than others who merely voted for P, or for R. Finally, fairness
suggests that the state will stand on particularly firm ground in allocating A a greater share of
P’s costs when A has used her outsized influence in order to bring about policies that
disproportionately benefit her, or which are otherwise not in the best interests of the nation

as a whole 319

Second Case

§4.3.3 Here, A merely votes for (i) policy P or (ii) a representative R that can reasonably be
expected to support P; and P is ultimately enacted. Which of the two disjuncts comes into play
will depend upon the type of government adopted by the relevant nation. In direct
democracies, disjunct (i) will be pertinent, since most legislation is voted on directly by
members of community. However, direct democracies are few and far between in the
present era. Far more common these days are representative democracies, where citizens
vote for surrogates to represent their interests in government. Although the citizens of a
representative democracy sometimes vote directly on special issues in referenda, disjunct (ii)
reflects the far more common scenario. We might therefore ask, when can representative R
reasonably be expected to favor a certain policy P? There are a number of circumstances that
can give rise to such an expectation, including R’s stated support for P, P’s cohering with R’s

position on related issues, as well as P’s cohering with R’s political party’s overall policy

319 Such situations are discussed in greater detail below in Chapter 5.
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platform. Clearly, the reasonableness of this expectation in light of such factors will be a
matter of degree.

In this Second Case, there will, as compared to the First Case, be somewhat weaker yet
still sufficient reasons for imputing obligations of political responsibility to A. After all, as
Goldman emphasizes, A’s efforts do belp to bring P to fruition; and this partial causal
contribution can serve as grounds for holding her responsible, to some extent, for the
political outcome. However, as per the scaling principle for actual influence articulated
above, A’s fair share of P’s costs may be less substantial than in the First Case, where A

bears a greater amount of causal and moral responsibility for P’s enactment.

At this point, an objector might claim that the grounds imputing and enforcing obligations
of political responsibility, even in our first two cases, is far too thin. With respect to the
Second Case, an individual voter will never realistically swing an electoral outcome on her
own. 320 Moreover, it won’t even be true that in all instances of the First Case the pertinent
act of inside dealing, lobbying, political advertising, etc., will be necessary for the realization
of the policy in question (although in some instances, this will be so).

As Goldman argues, however, a vote (or, similarly I claim, other act of political
participation) need not exert a decisive impact on an election in order to make a partial/ causal
contribution to the outcome, and for the individual to be held responsible in proportion to
this contribution. For the decisiveness requirement that is part and parcel of this objection

would presuppose a counterfactual conditional theory of causation, which roughly views causes as

320 For discussion, see JAMES M. BUCHANAN AND GORDON TULLOCK, THE CALCULUS OF CONSENT, at 38
(1962).
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necessary conditions for their effects in the circumstances.32! But this view, as Goldman and
many other philosophers and legal theorists have observed, produces the absurd conclusion
that in cases of causal overdetermination, none of the overdetermining events can be regarded as
a bona fide cause of the putative effect. For instance, Goldman asks us to imagine:

113

. ... a firing squad with ten members who all fire simultaneously at a victim and all hit their
mark. Is not bizarre to declare that #one of their individual actions has any causal influence
on the outcome. Moral responsibility for the death is presumably contingent on playing at
least some causal role in the death, so if we declare each shooter causally irrelevant to the
death, we commit ourselves to absolving each shooter from any moral responsibility. That
seems misguided. Any prospective murder could then protect himself against culpability by
recruiting an accomplice to commit the rims simultaneously.”322

Similarly, for all realistic national elections and referenda, the counterfactual conditional

theory of causation would imply that “no voter’s action is a cause of the outcome.” But,

Goldman rightfully urges, “surely some of the votes—at least those cast for the actual

winner—exercised some causal influence over the outcome.”

To accommodate this intuition, Goldman instead endotses a vecforial model of causation,323
at least as a more apt way of capturing the dynamics of elections and similar phenomena. On
this model, contributing causal factors are viewed as positive forces of varying magnitudes
that sum to a value adequate to bring about the effect in the circumstances, which might
include the presence of negative or counteracting factors that the former must overcome.
However, Goldman’s contention that non-decisive votes can qualify as contributing causal

factors to an electoral result does not depend on adopting this specific view of causation. On

the contrary, he suggests, it is consistent with other attractive theories as well, such as J.L.

32 The locus classicus for the counterfactual dependence theory of causation is David Lewis, Causation,
JOURNAL OF PHILOSOPHY (1973).

322 Goldman (1999), at 205.

323 Id. at 210-11.
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Mackie’s INUS' account of causation.’2* According to this view, which has long been taken to
be a primary contender to the counterfactual theory, a cause is defined as an (1) Insufficient
but (2) Necessary element of a set of elements that is (3) Unnecessary but (4) Sufficient for the
result. To illustrate this theory’s implications in the electoral context, consider an election
where Jones defeats Smith by a 60-40 margin.3?5 In this scenario, any individual vote for
Jones will on its own be (1) insufficient for Jones’ victory. Nevertheless, it will still be a (2)
necessary member of some 51-vote subset of the total 60 votes case for Jones, which is (3)
unnecessary for Jones’s victory (since, after all, there are many such 51-vote subsets of the 60
vote total that are adequate for Jones’s victory) but which subset is still (4) sufficient for
Jones’s victory in the circumstances. Therefore, a non-decisive vote for a winning candidate
can also qualify as a cause on Mackie’s view.

Suppose then that, in light of the objection from causal overdetermination, the
counterfactual conditional account of causation is duly abandoned; and that, in its place, we
opt for Goldman’s vectorial model of causation, Mackie’s INUS theory, or something
similar, and thereby regard individual but non-decisive votes for a winning candidate as bona
fide contributing causal factors to an electoral outcome. Nevertheless, it might still be
objected because no such vote plays a significant causal role in bringing about this result, it is
inappropriate to hold an individual voter morally responsible for the electoral outcome, as well
as to assign her a share of the costs of this outcome’s resultant policies on this basis. In other
words, on this second objection, the bars for holding a successful voter morally responsible

and for requiring her to bear costs are higher than the bar for the mere attribution of causal

influence.
324 J.L. MACKIE, THE CEMENT OF THE UNIVERSE: A STUDY OF CAUSATION (1974).
325 The example is Goldman’s. See Goldman (1999), at 206.
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The problem with this second objection is that, if its underlying principle were taken to
heart, it would produce similarly absurd results as in the case of causal overdetermination
and lack of counterfactual dependence. In particular, it implies that whenever a large number
of individual actions each causally contribute to some outcome, but no particular action
makes an independently significant contribution, #one of the contributing actors can ever be
held responsible for the collective consequences of their actions. 326

This conclusion is radically at odds with the legal philosopher Joel Feinberg’s well-
known analysis of “accummulative harms’—which he characterizes as harms that result from act
tokens that are individually harmless, but which when aggregated with a sufficient number of
acts of the same type collectively surpass a harm-threshold, leading to the setback of a
legitimate public or private interest. According to Feinberg, imputations of responsibility for
accumulative harms, of which pollution is a paradigm case, are often socially necessary.
However, such imputations must be made against the backdrop of a fair and efficient
regulatory scheme that is aimed at reducing the public harm in question, while giving due
weight to individuals’ legitimate interests in continuing to partake in the (individually
harmless) practice or activity, among other factors.327

Now, our Second Case will not always involve an accumulative “harm,” (viz., where the

relevant electoral outcome or resultant policy P is, on net, beneficial to the nation).

326 Derek Parfit highlights the absurdity of this conclusion in his famous “Harmless Torturers” thought
experiment, from REASONS AND PERSONS (1984), at 67-86. There, Parfit asks us to imagine that a thousand
individuals are each assigned a button, and that each individual’s pressing of her own button delivers a small
but imperceptible shock to a victim. However, if all thousand (or some sufficiently large subset) of the torturers
press their buttons, then the victim will suffer an agonizing cumulative shock. Even though none of the
thousand torturers individually makes the victim’s pain perceptibly worse—and plausibly does not contribute
“significantly” to the torture—we intuitively judge that those who press their button are morally responsible for
the victim’s pain. If non-significant causal contributions to great harms can result in the attribution of
responsibility, then (as I suggest below) things should work the same way for other outcomes that obey the
same logic of causal thresholds.

327 JOEL FEINBERG, HARM TO OTHERS: MORAL LIMITS OF THE CRIMINAL LAW, VOLUME 1, at 225-32 (1984).
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Nevertheless, Feinberg’s basic point ought to generalize to other outcomes of collective
social undertakings, such as elections, that: (i) obey the same logic of causal thresholds, (ii)
impose significant gross costs on a population, even where beneficial on net, and where (iii)
the collective undertaking is morally required, or at least permitted of the society’s members.
In these circumstances, a fair (and for reasons that should become apparent in Chapter 5)
efficient legal scheme will allocate these costs partially on the basis of causal proportionality,
in addition to other morally relevant factors (e.g., individual benefit, ability to pay, among
other things perhaps).

The proper response to this second objection, then, is that that it is proportionality rather
than significance that is paramount in the First and Second Cases.32 If a non-decisive vote or
other act of political influence makes a positive but insignificant causal contribution to some
electoral outcome and resultant policy P, then a share of the moral responsibility and costs
that is proportionately insignificant, relative to the total amount of moral responsibility and costs that niust
be allocated out for P, ought to be assigned to the actor, at least as a starting point for further
adjustment in light of other morally relevant factors.3? For instance, if a certain successful
voter A bears a 1/100,000,000 share of the causal responsibility for an electoral outcome and
a resultant policy P, then a sensible starting place for determining A’s fair share of the moral
responsibility and costs for policy P is 1/100,000,000, which can then be adjusted up or
down on the basis of other further inputs one deems morally pertinent, e.g., how much A

benefits from P, her ability to pay for A, etc.

328 As well as in the Third Case below.

329 Note that because in the First Case, parties would sometimes exert significant causal influence upon the
realization of some policy, the scaling principle would sometimes sanction allocating these patties a
proportionally significant share of responsibility and costs.
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Having concluded that the objections from non-decisiveness and causal insignificance
pose no serious problems for our argument thus far, let us proceed with our remaining two

casces.

Third Case

§4.3.4 In this scenario, A enjoys the right to vote for or against P, or to take additional
measures to promote or oppose P of the sort envisioned in the First Case, but fails to exercise
these right(s) of political participation; and P is ultimately enacted. 1 claim that A may be held
responsible for some portion of P’s costs on either of two grounds, which I'll refer to as (A)
indirect influence and (B) opportunity for influence. That being said, the strength and size of
A’s obligations of political responsibility will plausibly vary between the two. Let’s thus taken
them in turn.

On one theory of the case, A is regarded as having zndirectly influenced P’s passage by
virtue of 7ot having availed herself of the opportunity to voze against (or otherwise try to
prevent) P.*** As an initial matter, we might ask whether this ought to be regarded as a form
of causal influence. The answer will likely depend upon one’s general metaphysics of
causation. On one basic conception, favored by H.L.A Hart and Tony Honoré in their
classic treatise on causation in the law,33! omissions, as well as other absences, can sometimes
serve as full-blooded causes. But on rival metaphysical accounts, such as the physicalist view

more recently defended by the Michael S. Moore,*2 only positive actions (and other positive

30 See Goldman (1999), at 2011.
31 H.L.A. HART AND TONY HONORE, CAUSATION IN THE LAW (274 ed. 1985) More recently, this type of
view has been developed and applied to various practical contexts by Jonathan Schaffer. See Jonathan Schaffer,
Causation by Disconnection, PHILOSOPHICAL REVIEW (2005); Jonathan Schaffer, Disconnection and Responsibility,
LEGAL THEORY (2012), among other papers by Schaffer.
332 MICHAEL S. MOORE, CAUSATION AND RESPONSIBILITY: AN ESSAY IN LAW, MORALS AND METAPHYSICS
(2009).

198



events) can serve as bona fide causes. While one’s choice between these two metaphysical
frameworks will dictate whether A’s omissions can be regarded as causally influencing a
policy P’s enactment, however, it seems to me that political truants may still be allocated
some quantum of moral responsibility, and made to bear some portion of P’s costs,
regardless of which of these conceptions one adheres to, for at least two reasons.

First, as Moore himself argues, although causal influence typically results in greater moral
responsibility for the consequences of one’s actions, non-causal counterfactual dependence
of an outcome upon an agent’s omission can still give rise to a weaker form of responsibility
for the agent, at least under some circumstances (e.g., when the agent is under a moral or
legal duty to take certain actions that would have forestalled a bad outcome, but which she
fails to take). For example, a tortfeasor who negligently fails to take reasonable precautions
against a risk can be held liable for damages if that risk later materializes and results in harm
to an individual to whom the tortfeasor owed a duty of care.

Now, in our Third Case, A’s connection to an electoral outcome and resulting policy P
will be more attenuated than in these more straightforward counterfactual dependence
scenarios that Moore considers, such as the standard torts example. The reason, as in our
analysis of the Second Case, is that it will hardly ever be that the electoral outcome or P’s
passage depends upon the failure of any one citizen to vote against it. Rather, the electoral
outcome or P’s passage—in situations where outcome or policy could have been defeated at
all—will almost always instead counterfactually depend upon the political omissions of a
sizeable group of individuals, who might have taken countervailing political measures to
defeat P but failed to do so. Nevertheless, it strikes me as plausible that moral responsibility

might still be imputed to this group, and then divvied up among its individual political
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truants in proportion to their respectively modest contributions to the outcome. Otherwise,
we again arrive at a counterintuitive conclusion, reminiscent of those considered in our
analysis of the Second Case, that although the group may be held responsible for its
collective omissions, none of its individual members can.

The second reason why political absentees may be attributed some degree of
responsibility for a political outcome, regardless of one’s choice between Hart and Honoré’s
and Moore’s causal frameworks, is that it makes good metaphysical sense to distinguish
between (1) the causal (in)efficacy of events (or omissions), on the one hand, and (2) the causal
responsibility of an agent, on the other. Indeed, this is the approach taken by Goldman with
respect to political abstainers; and he argues thus:

When we address the responsibility of an agent, we take into account all of the options
available to him. We consider not only the options he chooses but those he could have
chosen instead. If an available option is not chosen, but would have exerted a causal
influence had it been chosen, this is certainly germane in assessing the agent’s responsibility .

. [S]uppose that [citizen] Z abstains [from voting] and [candidate] C loses. Here Z can
certainly be held partly responsible for C’s loss, because an option available to Z — namely,
voting for C — would have been a counteracting causal factor vis-a-vis C’s loss. Thus, an
abstention certainly opens an agent to charges of causal responsibility, despite the fact that
the agent’s act of abstention does not qualify as an event-cause of the outcome . . 33

The judgement that individual political absentees can be held partially responsible for
political outcomes, whether supported by either of these two prior lines of reasoning, gains
further intuitive currency from the commonly shared intuition that individual citizens who
fail to oppose atrocities committed by their governments (e.g., Nazi Germany) indirectly

contribute to such barbarities by their inaction, and bear at least some moral responsibility

for them. Although extreme examples are the most effective at highlighting the possibility of

33 Goldman (1999), at 2011.
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responsibility being diffused among citizens as a result of collective inaction, the basic
principle should generalize to other political contexts as well.

I do recognize, however, that this argument from indirect influence will not be wholly
uncontroversial, and that a number of objections would have to be met to sure up its
bases.?3* Moreover, even if the reasoning is successful as far as it goes, it will—pursuant to
our scaling principle for actual influence—plausibly generate obligations of political
responsibility that are diminished in strength and size as compared to the first two cases. As
Goldman recognizes when he notes that an “abstainer bears /ess responsibility for [candidate]
C’s victory than someone who actually voted for C,” 335 this because the indirect influence
exerted by the As in the Third Case will be a fainter variety than the positive form of

influence exerted in the first two cases.

Let us therefore consider another though complementary basis for assigning A obligations
of political responsibility in the Third Case. On this alternate theory, A may be made to bear
some portion of P’s costs, not because A has actually causally contributed to bringing about
P ecither directly or indirectly, but rather in return for the A’s having been accorded with the right

and the opportunity to have influenced the political outcome. The idea is that, regardless of whether A

334 Consider two such objections. First, it might be claimed that citizens who do not vote do nof violate a duty
as they do in the negligent tortfeasor case. Because the breach of some duty is generally necessary condition for
an omission to give rise to responsibility (at least in the less controversial legal examples), political absentees
bear no such responsibility. Second, to determine whether a policy’s enactment depends upon the omissions of
a certain group of citizens, it will still be necessary to specify a principled baseline, or comparison world. But it is
not completely obvious what the proper baseline is. Is it world in which some proper subset of political truants
vote for the losing (or winning) candidate, or one in which all citizens who are eligible to vote do so, or the real
wotld in which none of them do so? Although I cannot do these objections justice here, here are the
beginnings of some replies. As to the first, it is plausible that citizens do enjoy limited moral obligations to
monitor and participate in the body politic, which political truants violate through their inaction. Thus, the
distance between the intuitively compelling tortfeasor case is not as great as one might initially claim. As to the
second, a principled metaphysical argument could be made that appropriate baseline is the actual world, as it
generally is in the evaluation of other counterfactual conditional claims.

35 Goldman (1999), at 211.
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exerts any actual causal influence, the right and opportunity to have done so—such as
through voting, among other political measures—surely count as significant benefits, for
which a nation can require reasonable consideration.33

As with actual causal influence, the strength of A’s obligations to bear some portion of
P’s costs—and sometimes, the size of A’s properly assignable share of these costs—should
scale to the degree of influence that A enjoyed the opportunity to have exerted on the
outcome. The greater this opportunity for influence, the greater the compensable benefits
that A enjoys, and the more significant the resultant obligations.?3” This scaling principle for
opportunity for influence, as 1 refer to it, is the second moral principle that I earlier foreshadowed
we would be relying upon in our four case analysis.

From this principle, it follows that because the wealthy and connected generally find it
easier to run for governmental office, to obtain other public positions of prominence from
which they can exert significant influence over policy, to wage advertising campaigns
impacting public opinion (and so forth), they will, on this opportunity-for-influence theory
of liability, often acquire greater obligations of political responsibility than less wealthy,
connected or educated compatriots. Of relevance here is our finding from the empirical
literatures on brain drain and fiscal competition that parties with greater fiscal and human
capital are generally more likely to emigrate than their compatriots. Connecting these two

thoughts thus yields the conclusion that the opportunity-for-influence theory of liability will

336 A similar “right-to-vote-as-compensable-benefit” argument is offered with respect to non-resident citizens, rather
than expatriates, by Ruth Mason, Citizenship Taxation, 89 SOUTHERN CALIFORNIA LAW REVIEW 169, at 189-90
(20106); and Michael S. Kirsch, Taxing Citizens in a Global Economy, 82 N.Y.U. L. REV. 443 (2007).

337 Itis may seem to be a fine line between this opportunity-for-influence argument and the argument from
agential causal responsibility that Goldman makes, quoted above on page 200. But the two are ultimately
distinguishable: whereas the latter takes the actual causal responsibility of the agent as the ground for liability,
the former regards the agent’s opportunity to have exerted influence as a valuable benefit that she receives
from the nation, for which the nation may request compensation, regardless of whether there is any actual
causal responsibility.
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often support holding exiters to obligations of political responsibility that are far from de
minimis, even in situations where such exiters have not exerted great actual influence over
the nation’s laws and institutions. Such obligations can often be assigned solely on the basis

of these exiter’s having enjoyed the opportunity for influence.

Fourth Case

§4.3.5 In our fourth and final case, A vofes against P, and P is ultimately enacted. 1t is perhaps
surprising that a case can even be made for sometimes attributing the losing voter A
obligations of political responsibility in these circumstances. However, the underlying theory
for doing so, which takes its cue from an account of political obligation developed by Peter
Singer, is a bit different than both the actual influence-based and opportunity-for-influence-
based rationales invoked in our first three cases. Because Singet’s argument provides
complementary grounds for enforcing obligations of political responsibility in the first two
cases,?? it is worth taking a bit of time to lay out his reasoning and its application to the
present context.

In his monograph Democracy and Disobedience, Singer observes that a votet’s participation
in a nation’s democratic “decision making process . . . give[s] tise to reasonable expectations
which will be disappointed by his refusal to accept the verdict of the majority.”’33* Although a
voter may not expressly consent to abide by the outcome of the election, by “voluntarily
participating in the vote,” the voter nevertheless behaves “in such a way as to lead people to

reasonably believe that he was accepting the democratic process as a suitable means of

3% Though not the third.
33 PETER SINGER, DEMOCRACY AND DISOBEDIENCE 47 (1973).
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settling the issue.”34 These reasonable expectations arise as a result of a “conceptual
connection between voting and consenting’341: although voting does not strictly entail
consent (ot, at least, it is not obvious that it does so), the latter is closely related to and
normally accompanies the former, such that it is reasonable for others to believe that a voter
has consented to be bound by the outcome.

Relying upon the common law’s principle of estoppel, our third normative principle
enumerated above at page 190, Singer contends that the voter’s conduct therefore “give]s]
rise to an obligation to act as /f there was consent.”’342 He refers to this as guasi-consent.3* This
obligation would justify others’ efforts to prevent the losing voter from later challenging the
political outcome’s authoritativeness for that voter3# or, I claim, to avoid bearing her fair
share of a resultant policy’s costs.

I claim that this Singerian argument might be extended to cover cases where a losing
voter seeks to avert shouldering the costs of a substantive policy, specifically by means of
secession or emigration. However, its thrust will admittedly be weaker here in two respects.
First, an exiter does not challenge the policy’s general authoritativeness within the
jurisdiction that she seeks to leaves. Instead, she only challenges its continued applicability to
herself, and her obligation to continue to bear a share of its costs, after her departure from
the home nation. Second, political participation is unlikely to create reasonable expectations

that every losing voter will continue to be bound by P even upon exit; and therefore, if the

340 Id. at 50.

341 1.

342 1d. at 49.

34 1d. at 47.

344 1d. at 45-59.

204



number of exiters who seek to avert a particular law’s reach or bearing its costs is small, they
cannot be propetly estopped doing so.

While these observations seem correct as far as they go, they ignore the fact that political
participation does quite plausibly create reasonable expectations that a very high proportion of
losing voters will continue to be personally bound by the relevant policies, or at least to bear
a fair share of their costs. Similatly, the reasonable expectation will be created that those
voters whose ongoing participation in the nation’s cooperative scheme is particularly
important to this scheme’s ongoing integrity will also continue to be held so responsible. If that’s
right, though, then the Singerean argument does provide grounds for enforcing obligations
of political responsibility against losing voters in circumstances where (i) an inordinate,
understood as expectation frustrating, number such voters, or (ii) a particulatly crucial
segment of such voters—such as very wealthy individuals, large business, and those who
possess types of human capital critical to the nation’s institutional integrity and economic
prosperity—attempt to avoid bearing the costs of policies resulting from a democratically
conducted election (or referendum) by either seceding or emigrating. This upshot to our
analysis of the Fourth Case is consistent with the positive proposal of this work embodied in
(C1)-(C10),?#5 which requires, among other things, that the costs of exit must be great before
emigration taxation or restrictions may be relied upon by the home nation. In most instance,
the costs will only reach this threshold when the number of exiters is very large, or they
represent an elite or functionally important segment of the population.

It is worth mentioning that Singer’s argument, a fortiori, also provides support for

holding liable citizens who have successfully participated in a nation’s political processes, e.g.,

345 See supra, at §0.3.
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those who have voted or otherwise promoted policy P (or representative R) when P is later
passed into law. After all, according to this line of reasoning, the reasonable expectations
that a voter will be personally bound by P, and bear a fair share of its costs, derives from
such individual’s mere participation in elections and other political processes, and not on
whether the individual is ultimately successful in getting her favored candidates elected or
policies passed into law. Singet’s argument therefore works in complementary fashion with
the influence-based rationale for assigning obligations of political responsibility relied upon
in the First Case and Second Case above, serving to reinforce our conclusions there. (Note,
however, that Singer’s argument would #o7 apply in our Third Case, since refraining from
voting does not credibly give rise to reasonable expectations to be bound by the outcome;
although, as discussed above, there are other plausible bases for assigning political absentees
obligations of political responsibility in these circumstances, i.e., indirect influence and

opportunity for influence).

§4.3.6 Let me now take a step back to summarize this section’s main argument, and
explicitly lay out its logical steps. As we have now seen, (S1) in each of our four basic cases,
all eligible voters may be attributed at least somze obligations of political responsibility,
although (S2) the strength and size these obligations will vary among the cases. Furthermore,
because (83) these four cases are exhaustive, that means (S4) that a// eligible voters the
imputed some such obligations. Therefore, with one additional normative premise, the
influence and opportunity-for-influence based principles of political responsibility, together
with the Singerean argument from estoppel that were relied upon in these four cases can

provide grounds for attributing ongoing obligations of political responsibility of varying
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strength and size to all secessionists and emigrants, when such exiters would otherwise avoid
bearing their respective fair shares of the costs of policies settled upon through a
democratically conducted elections or referenda during the tenure of their membership in
their ex-nation. That further normative premise is (S5) because the act of exit does not erase (i)
one’s prior causal influence, (i) the valuable benefit of opportunity for influence that an
exiter previously enjoyed, or (iif) the reasonable expectations one creates in one’s
compatriots by participating in the nation’s political processes, the grounds for and therefore
the obligation to bear a fair portion of the costs of one’s prior influence or participation can
endure for some time after departure or renunciation of membership. Accordingly, (S6) when
these costs are particularly great, and those other conditions (C1)-(C10) are satisfied, these
persisting obligations may permissibly be enforced by the state against exiters. Since these
considerations apply in favor of enforcing obligations of political responsibility against
(unilateral) secessionists as well as emigrants, they further serves to buttress this work’s
central analogical argument, and offers another plausible normative foundation for
emigration taxation and restrictions. It is important to be clear, however, about the precise
scope of what this argument from political responsibility establishes. To this end, consider
the following two notes of explanation.

First, this argument from political responsibility will not justify taxation of exiters 7/
perpetuity. Rather, the time period for continued taxation, when predicated exclusively upon
obligations of political responsibility, is properly delimited to the Zfespan of those policies that
have been settled upon during the exiter’s tenure as a member of the home nation. So, if a certain policy P
that was adopted during the period of the emigrant’s membership expires prior to her

departure, but is subsequently reinstated after her departure, or certain new policies P* are
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settled upon after an emigrant has exited her home nation, then the exiter should not
continue to be held liable for P or P*’s costs.

Second, although obligations of political responsibility may be imputed to and enforced
against all present members of a society, they will not always be substantial enough to meet
the requirements for ongoing enforcement against emigrants. Recall that according this
work’s positive institutional proposal, reflected in (C1)-(C10), the costs of exit must be great
and must represent a significant injustice, inter alia, before an emigrant’s freedom of
movement and association may be encumbered through ongoing taxation or physical
restrictions. This litmus test will not be satisfied in all cases of emigration.

Nevertheless, the empirical literatures on fiscal competition and brain drain, surveyed
earlier in Chapter 1, suggest that the criteria for imputing and enforcing significant
obligations of political responsibility will often be satisfied in these two contexts in
particular. As an initial matter, these migratory trends pose great costs for developing and
developed nations alike. Furthermore, recall from our overview of fiscal competition that it
is generally very wealthy individuals and large multinational corporations which relocate
from jurisdiction to jurisdiction for tax and regulatory reasons. This should be wholly
unsurprising, as these parties will disproportionately enjoy the motive and means to engage
in strategic jurisdiction shopping. Along similar lines, brain drain tends involve citizens with
an above average stock of human capital and education who migrate to more developed
nations, where they earn higher return on their abilities. Because, as a rough rule of thumb,
wealth and ability tend to correlate with enhanced (opportunity for) influence in today’s
imperfectly egalitarian democracies, one would expect these economically driven peripatetics

to often have enjoyed an above-average degree of (opportunity for) influence in their
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respective nations of residence. So, as per our First and Third Cases above, the grounds for
conditioning emigration upon ongoing taxation will often be quite strong in brain drain and
fiscal competition settings—particularly for those very wealthy expatriates and large business
entities motivated by tax or regulatory considerations. In these circumstances, the

appropriate rates of ongoing taxation may be substantial.

Two Objections

§4.3.7 Let’s now consider two objections to the line of reasoning developed above. The first
possible worry is that my arguments from this {4.3 prove too much. As we’ve seen from our
four case analysis, a member A of some nation N can be allocated some portion of costs of a
policy P regardless of whether she:

(i) takes expansive actions to promote P, such as lobbying, obtaining and employing
public office to pass favored legislation, or orchestrating an advertising campaign to
alter public opinion in P’s favor;

(i) votes for P (or representative R who can reasonably be expected to favor P);

(ii) abstains from voting;

(iv) votes against P (or R).

But if A can be attributed obligations of political responsibility however she acts in relation to
policy P, isn’t she damned-if-she-does-and-damned-if-she-doesn’t? While a fairly obvious
objection to §4.3’s argument, this concern is nevertheless misplaced, for at least two reasons.

The first is that is simply untrue that a party’s political conduct in relation to P will have

no bearing whatsoever on her obligations of political responsibility. Recall that according to

our scaling principles for actual influence and opportunity for influence, and the estoppel
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principle, the strength and magnitude of these obligations can vary according to the nature of
one’s conduct towards P. So for instance, as we saw above, one’s fair share of the costs of P
may be greater in the First Case, where A aggressively lobbies for P or orchestrates an
advertising campaign to alter public opinion in its favor, than in the Fourth Case, for
instance, where A votes against P.

The second reason why the present concern is misplaced is that, far from constituting a
disconcertingly strong result, the conclusion that all members of a polity may be allocated a7
least some share of the costs of those laws and policies generated by democratic processes
during the period of their national membership is precisely the rule needed for democracy to
function—and for the governments of real world democracies, which operate pursuant to
this norm, to be morally legitimated. Thus, the “damned-if-you-do-danned-if-you-don’t” objection
should only appeal to those who antecedently harbor skepticism towards the very possibility
of normatively binding democratic authority. For those who do not share this skepticism,
this section’s four case analysis should be received with open arms.

Now consider a second objection. Even if our arguments from influence, indirect
influence, opportunity-for-influence, and estoppel can collectively justify the enforcement of
obligations of political responsibility against all present members of a nation, it might still be
questioned whether they similatly establish the permissibility of continued enforcement of
such obligations against ex-members (or aspirant ex-members). As our Anti-Restrictionist
interlocutors are likely to point out, there is an important difference between these two
scenarios: unlike the current members of a nation, ex-members renounce their claim to the

benefits of those policies P that they have had a hand in creating, had opportunity to
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influence, etc. Therefore, this second objection continues, ex-members ought to be
permitted to concurrently renounce their obligation to bear P’s coszs as well.

This criticism gets at an important point; and we might agree that when an exiter A
renounces greater P-related benefits than costs (“net P-benefits”), A will have no further
obligations of political responsibility to bear costs of P (although she may still have distinct
duties of justice or obligations of repayment). In other words, A will, in virtue of having
given up her claim to enjoying these net P-benefits, be “paid up in full” on this front. Far
from constituting a concession, however, this conclusion is wholly consistent with the
positive view defended in this work, according to which emigrants can only be taxed—or, if
necessary, have their emigration physically restricted—when, inter alia, the costs of
unconstrained exit are great and would result in some significant injustice to the home
nation.’*¢ But in the scenario presently contemplated, there would not be azy net cost to the
home nation from A’s exit,3¥7 let alone a “great” one. And therefore, nor would A’s exit
constitute a great collateral injustice. So, under the regime I've proposed in (C1)-(C10),
continued taxation or exit restrictions would not be permitted in these circumstances.

That being said, the second objection paints with far too broad of a brush. In the inverse
scenario of the one just considered—viz., where an exiter A renounces greater propetly
assignable P-related costs than benefits (“zet P-costs”)—A’s obligations of political
responsibility will #of be extinguished; and her ongoing fair share of these P-costs will not be
zero. Thus, assuming that all those conditions (C1)-(C10) set out in §0.3 are satisfied, A’s

home nation may continue to tax her on this residue, or restrict her emigration should this

346 See §0.3.
347 Once again, barring possible abnegation of distinct duties of justice, obligations of repayment, or those
costs discussed later in Chapters 5.
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taxation prove infeasible or inadequate. In this support of this intuition, we need only
imagine that an analogous transaction transpires in a domestic context. Suppose, in other
words, that a current member of some nation agrees to renounce her fair share of those
costs and benefits of some policy P that are propetly assigned to her, and that the former
costs exceed the latter benefits. Must this be permitted? Does the mere fact that this
individual forswears some benefits of P suffice to extinguish her obligation to continue bearing
any of P’s costs, irrespective of the relationship that these items bear to each other? Surely it

does not; and by parity of reasoning, neither should it in the context of exit.

Chapter Summary

In this Chapter 4, I explored the first of two morally pertinent similarities between secession
and emigration relied upon by our central Analogical Argument: viz., both acts, unless
conditioned upon an appropriate scheme of taxation, would permit individuals to nullify or
avoid the enforcement of preexisting duties and obligations owed to their home nation
compatriots. Three types of duties and obligations were considered, which I referred to as (i)
duties of justice, (if) obligations of repayment, and (iii) obligations of political responsibility.
First, in §4.1, I developed Allen Buchanan’s and Anna Stilz’s versions of the argument
from duties of justice, which are illustrated by their respective Secession of the Haves and Elite
Escape thought experiments. I noted that under a non-voluntarist conception of justice,
according to which one’s duties of justice do not emanate from a voluntary act on the part
of an individual (such as accepting benefits or consenting to a state’s authority), exit will
function as a normative power (NP). However, unlike those less controversial other-favoring

and self-disfavoring (OF&SD) normative powers, such as promising and consenting, exit is
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self-favoring and other disfavoring (SF&OD), albeit circumstantially. I argued that, like the
SF&OD normative power Lockean labor-mixing, the right of exit must therefore be subject
to certain qualifications, at least so far as it accords an exiter leeway to significantly and
unilaterally alter a normative state of affairs to the detriment of those to whom the exiter
owes preexisting duties of justice. This leeway is reflected by the difference (A) in the
magnitude of the respective duties of justice owed to compatriots and foreigners. In
addition, constraints on exit are appropriate when an exiter would be able to practically
avoid enforcement of duties of justice owed to ex-compatriots, even though these duties
would not be normatively nullified in virtue of philosophical cosmopolitanism obtaining.
Next, in §4.2, I considered obligations of repayment, which stem from the state’s prior
investment in an individual citizen’s human capital. I noted that the state’s claim to recoup
costs and a fair return on this past investment might be justified by appeal to the principles
of actual or hypothetical contract, depending upon whether an actual agreement is entered
into by the state and its citizens. It was contended that the critical “lack of alternatives
objection” to this argument impropetly denies (1) the applicability of the principle Ciumw in
this context, as well as (2) the general validity of the principle Cypomeica. These C-principles
state that an otherwise binding actual or hypothetical contract will not be invalid solely in
virtue of one or more parties to that agreement lacking reasonably desirable alternatives to
its terms, unless those terms are morally unconscionable. The analysis here can be roughly
summarized as follows. In the former case (1), the Anti-Restrictionist incorrectly asserts that
Cuna should only be operative in contexts where there has been a fair antecedent
distribution of opportunities (FADO), and that this precondition is not satisfied for

contracts among the state and its citizens due to citizens’ historical lack of options for
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different packages of good and services. In response, I argued, among other things, that the
state needs the prerogative to collect repayment on investments in its citizens human capital
if it is to create a fair distribution of opportunities for both the distributee and others. In the
latter case (2) above, I argued that Cjpis should be embraced regardless of whether one
adopts an idealized or near-real view of the circumstances of choice under which a
hypothetical contract is formed. Furthermore, although hypothetical contracts need not
trump the terms of actual valid contracts, they should at least sometimes serve as substitutes
when an actual valid contract is impossible. Because this is often the situation with state-
funded investment in citizens’ human capital, the terms of a hypothetical contract can be
binding in these circumstances.

Finally, in §4.3, I showed that a strong right of exit improperly permits secessionists and
emigrants to avert obligations of political responsibility, which they incur from having
participated (or enjoyed the opportunity to so participate) in the nation’s political processes.
I argued that such obligations can properly be imputed to exiters in all four of the basic cases
considered above— i.e., where (i) S takes expansive measures to bring about policy P, (i) S
votes for P, which is then passed into law, (iif) S abstains from voting on P, and (iv) S votes
against P, when P is later enacted. In the first three cases, S’s obligations of responsibility are
predicated upon her influence (or opportunity for influence) over the outcome; and in the
fourth, they are explained by Peter Singer’s thesis that participating in a nation’s political
processes creates reasonable expectations that one will accept the outcome as personally
binding. This conclusion accords with the view that all members of a democracy can be
assigned some share of the costs of laws and policies formed by democratic processes during

the tenure of their membership. That being said, according to the scaling principles that I
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advocated, those who have had more substantial (opportunity for) influence on P’s
enactment can sometimes be held liable for a greater share of P’s costs. Thus, ceteris paribus,
S may be assigned a greater share of the costs of P in the first case than in the fourth, for
example. When obligations of political responsibility are enforced against exiters through a
scheme of ongoing taxation, the time period for the tax should be delimited to the lifespan

of those policies in place upon the exiter’s departure.
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CHAPTER 5: INCENTIVES

§5.0 One way of framing §4.3’s argument is that a failure to conditionalize exit upon ongoing
enforcement of obligations of political responsibility can undermine the zzberent fairness of
democratic decision making procedures. By permitting exiters to avert costs propetly
assigned to them on the basis of their prior political influence or participation, a strong right
of exit permits individuals to selectively enjoy the benefits and shoulder the burdens of
democratic governance. Whenever ongoing participation in their present cooperative scheme
offers favorable prospects, citizens may remain to enjoy the fruits of this arrangement; but
when a better deal is to be had elsewhere, they are not obliged bear their fair share of the
costs of those laws and institutions which they previously had a hand in shaping (or had an
opportunity to so shape). In this way, a regime of unconditional exit permits secessionists
and emigrants to renege upon their end of a legitimately imputed quid pro quo with the state
and one’s fellow citizens. This fairness-based argument is primarily backwards-looking, as it
applies regardless of the overall prudence or social desirability of those policies whose costs
would be averted by exit.

Viewed from a somewhat different angle, however, the issue of proper attribution of
obligations of political responsibility also generates forward-looking reasons for tempering the
right of exit. These observations provide a natural segway to discussion of the second main
morally pertinent similarity between secession and emigration relied on by our Analogical
Argument. As I shall argue in this Chapter 5, strong rights of secession and emigration both

create certain soczally harmful incentives for individuals, as well as states, to engage in political
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behavior that carries morally undesirable consequences. The forms of socially harmful
political conduct that I shall discuss herein are:

(1) hold-outs and strategic bargaining (§5.1);

(2) free riding and moral hazard (§5.2); and

(3) certain state misconduct, including the violation of human rights and the

suppression of minority and foreign cultures (§5.3).
It is only by conditionalizing exit upon an adequate upfront settlement or scheme of ongoing
taxation—or, where such measures are either infeasible or inadequate, by placing modest
restrictions on exit—that these incentives can be appropriately mitigated. Analysis of this
incentive scheme will demonstrate that a total failure to enforce obligations of political
responsibility can, in addition to further undermining the inherent fairness of democratic
decision making procedures, also compromise the nstrumental utility as well as the institutional
stability of this form of governance.38 On the other hand, judiciously tailored and
circumstantially apt regulations on exit can temper these noxious incentives, and create
countervailing reasons for citizens and states to behave in a socially desirable manner. In this
way, the regulations on exit that I favor concurrently safeguard the integrity of democratic
political processes and enhance these decision procedures’ social utility.

This chapter’s argument from incentives can be viewed as a forward-looking cousin3# of

the backwards-looking argument explored in §4.3. Because they both concern the

34 David Estlund has influentially argued that democracy is jointly justified by (i) its status as a fair procedure
and (ii) its tendency to generate good collective decisions. Fairness alone is not a sufficient reason to embrace
democracy, since there are many other decision procedures that ate equally fair, such as flipping a coin. See
DAVID ESTLUND, DEMOCRATIC AUTHORITY, at 6 (2007). If, as I argue, unrestricted exit undermines
democracy’s dual desiderata of fairness and instrumental utility, then there would on Estlund’s view be
patticularly strong reasons for building qualifications into the right of exit.

3% ] have opted to characterize the argument from incentives as a “forward-looking” rather than
“consequentialist” cousin of the argument from obligations of political responsibility, since §4.3’s argument
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enforcement of obligations of political responsibility, and such enforcement’s salutary effects
on democratic governance, the two arguments are conceptually joined at the hip. They are
also dialectically complementary, since they both support placing certain qualifications on
the right of exit. However, due to the respectively backwards-looking and forwards-looking
character of the two arguments, the underlying reasons and scope of the resultant
restrictions will differ to some extent.

A preface to the reader: whereas the prior chapter on duties and obligations dealt with the
philosophical subtleties of normative powers, contractual validity and attributions of causal
and moral responsibility, the present chapter will connect the problem of exit to a number of
longstanding and important topics in political economy and democratic theory. All of this
will come into focus as we now move to examine the three forms of socially harmful

conduct listed above.

§5.1 Hold-Outs & Strategic Bargaining

Sunstein’s Argument and Further Implications
g P

§5.1.1 In his article Constitutionalism and Secession, which has proven to be extremely influential
within the secession literature, Cass Sunstein argues that the inclusion of a constitutional
provision establishing a right of unilateral secession would create behavioral incentives that

systematically

might be grounded in a type of consequentialism that builds backwards-looking notions of desert and
responsibility into its conception of the good consequences to be maximized.

218



... increase the risks of ethnic and factional struggle; reduce the prospects of compromise and
deliberation in government; raise dramatically the stakes of day-to-day political decisions;
introduce irrelevant and illegitimate considerations into those decisions; create dangers of
blackmail, strategic behavior, and exploitation; and, most generally, endanger the prospects of
long-term self-governance.30
It is Sunstein’s contention that a right of secession would create “dangers of blackmail,
strategic behavior, and exploitation” that has received the most scholarly attention, and
which shall occupy our attention in this §5.1. In elaborating upon this basic idea, Sunstein
paints the following ominous portrait of a political environment where an institutionalized

right of secession prevails.

It is not difficult to imagine circumstances in which it will be in a [federal] subunit’s interest to
issue [a threat to secede]. Rather than working to achieve compromise, or solve common
problems, subunits holding a right to secede might well succumb to the temptation of self-
dealing, and hold ont for whatever they can get . . . A right to secede will encourage strategic behavior,
that is, efforts to seek benefits or diminish burdens by making threats that are strategically useful
and based on power over matters technically unrelated to the particular question at issue.
Subunits with economic power might well be able to extract large gains in every decision
involving the geographic distribution of benefits and burdens . . . In practice, that threat could
operate as a prohibition on any national decision adverse to the subunit’s interest.3>!

In effect, an institutionalized right of secession would function as a limited veo right,*

affording federal subunits with large economic bargaining leverage the ability to defeat
policies that otherwise enjoy widespread democratic support by threatening to wholly
withdraw from the cooperative framework in the event that their demands are not acceded
to. These threats would undermine the efficiency and even the institutional stability of
democratic decision making procedures, via those mechanisms described below. And
because less wealthy subunits will lack the same bargaining power, issues of distributive

justice are also implicated. Although Sunstein frames his arguments with respect to

350 Cass Sunstein, Constitutionalism and Secession, 58 UNIVERSITY OF CHICAGO LAW REVIEW 633, at 634 (1991).
31 Sunstein (1991), at 638-49.
352 BUCHANAN (1991), at 100.
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secession, as I'll argue at greater lengths below, this underlying game-theoretic analysis
applies in similar measure to emigration;3s? and so, going forward, I will refer to the more
general right of exit in elaborating upon this reasoning.

In the strategic landscape that emerges in the shadow of a permissive institutionalized—
and for purposes of idealization, we may presently suppose costlessly exercisable—right of
exit, prisoner dilemma-like collective action problems would abound. By holding out for more
than their fair share and refusing to accept equitable compromises that serve as focal points
for negotiations,34 strategic actors would add significant frictions and transaction costs to the
process of political deliberation, decreasing overall social surplus. In the limit, these frictions
could even culminate in /legislative deadlock, where not enough agreement is reached among
warring factions to move forward with concrete government action.

As Sunstein explains, the “pursuit of rational self-interest by each individual actor”
would generate “outcomes that are destructive to all actors considered together,” but which
“could be avoided if all actors agreed in advance to coercion, assuring cooperation.”” In
other words, widespread hold-outs may eventuate in a governmental standstill that is worse
for all citizens than the cooperative outcome that might have been achieved where the state
enjoys the power to quash strategically motivated threats of exit, or to rule out such threats

ex ante. In the absence of a centralized authority vested with this power, an impasse may

353 Note I have not asserted that Sunstein’s argument applies egually to secession and emigration; rather I
advance the somewhat weaker claim that Sunstein’s game theoretic analysis (and our elaborations thereon)
applies in similar measure. The reason for advancing this more modest claim, which is still strong enough to
lend significant support to this work’s central analogical argument, is that emigrants may incur greater costs in
organizing to issue exit threats than pre-existing federal subunits do. See discussion infra at tail end of §5.1,
354 Por the classic exposition of the theory of focal points, which are salient arrangements or outcomes that
serve to coordinate expectations in bargaining, see THOMAS SHELLING, THE STRATEGY OF CONFLICT, at 57
(1960). Among those factors that can contribute to salience are uniqueness, simplicity, precedent, and
conventional priority, as well as evident fairness. Id. at 73.

355 Sunstein (1991), at 640.
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sometimes be difficult to avoid. The reason is that, in some instances, each party can do
better—or at least, would do no worse—for herself by holding out, regardless of the
behavior of other parties.

To see this, consider an idealized model in which two minority factions S and F each
enjoy a costlessly exercisable right of exit, which serves as a veto power over the majority
M’s democratically favored policy Py. We may suppose that this is because S and F each
enjoy enough economic bargaining power such that without their continued participation in
the nation’s cooperative scheme, this scheme would not be sustainable.356 Suppose now that
S issues certain demands for policy Ps that are at odds with M’s favored policy Py, and S
threatens to exit if M and F does not accede. Under these circumstances, the following
strategic possibilities arise:

(A) If all other parties (i.e., M and F) accede to S’s demands for Ps, then S ends up
doing better for itself by holding out for this more favorable deal than by having
accepted the democratically determined outcome Py favored by M; alternatively
(B) If F also holds out for its own sweet deal Pr, then it will always either be true
that:
(i) deadlock is unavoidable whatever S does because the majority M will not
accede to F’s demands for P, in which case S’s also holding out for Psdoes

not worsen S’s own position; or

356 Relevant costs of exit hete include (i) actual relocation costs, (ii) collective actions costs of organizing with
the other members of one’s faction to issue the veto threat, (iii) the frustration of locational preferences that
results from moving to less desirable jurisdiction, (iv) forgone locational rents, and (v) other opportunity costs
of exiting. Most of these are discussed in GEOFFREY BRENNAN & JAMES M BUCHANAN: THE POWER TO TAX:
ANALYTICAL FOUNDATIONS OF A FISCAL CONSTITUTION, at 201-02 (1980).
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(if) M does accede to I’s demands for Prand the deadlock can be averted
only by S’s also acquiescing to F’s demands; in which case, case S ay receive
a worse payoff by acceding than if it also holds outs for Ps and negotiations
reach an impasse as in scenario (i) above.
Whenever the payoffs for both S and F that result from acceding to the other faction’s
respective demands are worse than these factions’ respective payoffs from impasse, then the
state of affairs in which both factions hold out will be a Nash equilibrium.” On the further
plausible assumption that their payoffs from impasse are nevertheless worse than those from
each accepting the democratically determined result Py favored by M, the game tree will
reflect the basic logic of prisoners’ dilemmas.”

Of course, in the real world neither secession nor emigration is perfectly costless.
Moreover, it is only particularly large or influential factions for whom exit would function as
an effective veto right—and even for such factions, their veto power will typically only be a
partial one to rule out certain, rather than all, legislative possibilities.” Consequently, rights
of exit do not znevitably yield complete legislative paralysis: if few factions wield credible and
full veto threats, enough agreement can often be reached to avoid government standstill.
However, even where complete deadlock can be averted, those parties with who do enjoy
the bargaining power to issue credible and (partial) veto threats may still be able to ex#ract

more than their fair share of the gains from social cooperation.

357 A Nash equilibrium arises where no player can improve her outcome by changing her strategy given that the
strategies of other players remain unchanged. E.g., R. DUNCAN LUCE AND HOWARD RAIFA, GAMES AND
DECISIONS (1957).

358 For general discussion of the prisoner’s dilemma by a classic work on game theory, see id.

359 Thereby introducing another issue distributive injustice.
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In that case, an expansive right of exit would lead to a subtler unravelling of the
democratic system, which depends for its viability as a collective decision procedure on the
capacity of a majority to bind dissenting minorities. When collective decisions are predicated
upon relative economic power, rather than upon popular support, democracy gives way to a
decision making protocol far more reminiscent of a zarket in which political outcomes are
extremely sensitive to pre-transactional endowments.” In such circumstances, the residual
benefits of cooperative activity, net of those above-referenced frictional costs and
inefficiencies, would end up being distributed not in accordance with democratic appeal,
aggregate utility or some other pertinent metric of justice, but rather in proportion to the

1 However, it is far from clear that one should not

factions’ relative bargaining leverage.
sometimes prefer the death of a nominally democratic union to such a woefully attenuated
form of existence.

To forestall breakdowns and imbroglios of this sort, Sunstein urges that a national
constitution must contain “a set of precommitment strategies” that “take certain issues,” such as
seceding for self-interested economic reasons, “off the ordinary political agenda.””362 Because
these precommitment strategies deter strategic behavior and self-interested holdouts, they
eliminate frictional inefficiencies, legislative deadlock, and forestall the slide from democratic
decision making into a market-based decision procedure predicated upon relative economic

bargaining power. Such strategies are therefore “indispensable to the [democratic| political

process.”’363

360 See ALBERT HIRSCHMAN, EXIT, VOICE AND LOYALTY, at 15-20 (1970).

361 A similar distributional rule, which he refets to as mini-max relative concession, is considered by contractarian
political philosopher David Gautier in his MORALS BY AGREEMENT (1980).

362 Sunstein (1991), at 639.

363 1d. at 639.
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A Collective Action Problem for Emigrants?

§5.1.2 Now, just as this game-theoretic analysis militates against recognizing a constitutional
right of unilateral secession, I claim that it lends strong support for subjecting the right of
emigration to certain qualifications, which permit states to quash strategically motivated exit
threats posing great perils to the democratic enterprise.”* However, we ought to consider an
important objection to this claim of common applicability, which Sunstein himself rehearses
in a footnote.35 Because federal subunits are antecedently organized and frequently subject
to some sub-national political authority in a way that individual emigrants are not, Sunstein
believes that secessionists will generally wield much greater bargaining power than do
emigrants. For emigrants to reach the threshold of influence, they would need to organize
themselves into a group formidable enough to move the needle in political negotiations.
However, this coordination would often be costly and give rise to collective action problems
that prevent them from effectively pooling their leverage to extract concessions from the
state. Therefore, the objection continues, the argument from hold outs and strategic
bargaining applies with far greater force to secession than to emigration, and will not really
provide much grist for the mill of our central analogical argument. Consider three possible

replies to this objection.

364 While they do not discuss Sunstein argument’s origins in the secession literature, the basic of problem of
strategic bargaining is discussed in the context of fiscal competition by TSILLY DAGAN, INTERNATIONAL TAX
PoLICY: BETWEEN COMPETITION AND COOPERATION, at 40 (2019), and in the context of emigration, more
generally, by Anna Stilz, Is There an Unqualified Right to Ieave?, in MIGRATION IN POLITICAL THEORY: THE
ETHICS OF MOVEMENT AND MEMBERSHIP, at 67 (eds. Sarah Fine & Leah Ypi 2016).

365 Sunstein (1991), at 651 footnote 88.
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As an initial matter, it is not always the case that a secessionist faction will be coextensive
with (or even constitute a large majority within) some preexisting federal sub-unit. On the
contrary, in some instances, secessionists will represent a geographically dispersed ethno-
cultural or political group that desires to acquire its own consolidated territory. In these
circumstances, engineering a secessionist movement formidable enough to extract
concessions from the state may be no easier than organizing a migratory movement with
similar ambitions. That being said, this response provides somewhat of a Pyrrhic victory for
the Restrictionist, since it only goes to show that emigration will be on par with secession in
circumstances where Sunstein’s worries about hold-outs do not actually arise with respect to
secession. Luckily, the Restrictionist has two more promising replies in her back pocket.

Here is one of them: as our earlier overview of harmful fiscal competition indicated,
those parties with the largest economic incentives to emigrate are often extremely wealthy
individuals or very large business entities. And although Sunstein is reluctant to admit so
much, some such parties surely do enjoy sufficient bargaining power to issue credible exit
threats on their own. Consider, for instance, gargantuan multinational enterprises of the likes
of Amazon, Google, Walmart, Exon, Apple, etc. Furthermore, other wealthy persons and
business entities, even if not formidable enough to independently bargain with the state on
their own account, still possess the means and incentives to coordinate their efforts with
other similarly affluent and situated parties, with whom they share common economic
interests in the way of securing certain preferential tax, regulatory, or legal treatment. Indeed,
this type of influence-pooling by moderately powerful private actors frequently gives rise to

366

special interest lobbying of the government in variety of other contexts.” Given that

366 See e.g., JAMES BUCHANAN AND GORDON TULLOCK, THE CALCULUS OF CONSENT, at 289-90 (1962).
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pressure groups can and do often secure favorable legislation from government officials, it
seems quite unwarranted to conclude that an insurmountable collective action problem will
arise precisely whenever expatriation is on the table. Lacking some reason to sharply
distinguish the two cases, we can safely infer that, while perhaps more costly to do so than
antecedently organized federal subunits, it will still often be feasible for wealthier and more
influential parties to coordinate to issue collective exit threats for purposes of extracting
political concessions.

Furthermore, even where it is too costly or cumbersome for parties of lesser means to
coordinate in this way, if enough such parties do in fact expatriate, a rational state would
regard this behavior as a zacit threat that other similarly situated members of the nation are
also likely to leave in the future, unless accorded more advantageous tax, legal, economic,
etc., treatment than under the status quo. This is a very important point that bears emphasis:
because emigration is generally staggered in time, a significant number of departures among
individuals with features x; y, and g would often be rationally interpreted as evidence that
other members of the nation with features x, y and g are also likely to emigrate unless the pot
is sweetened for them. In effect, the earlier-in-time emigrants “bargain on behalf of”” of their
later-in-time comrades. In light of this dynamic of “tacit bargaining,”367 the argument from
hold-outs and strategic bargaining can apply even in the circumstances where the costs of
coordination prevent migrants from communicating express collective exit threats and

demands.

367 See SCHELLING (1960) for the classic analysis of tacit bargaining, which is “bargaining in which
communication is incomplete or impossible.” Id. at 53. The present situation might be regarded as an instance
of tacit bargaining since demands are not communicated directly by prospective emigrants, whom I have
assumed here are not able to coordinate their behavior. Rather, exit threats and demands are indirectly (and,
admittedly, imperfectly) inferred by the state from observing of behavior of similatly situated parties who have
already expatriated.
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A final observation, which plays a supporting role in our latter two responses to the
objection under consideration, is that as the costs of relocating persons and capital continue
to diminish as a result of improved technology and more sophisticated legal and economic
techniques, and rapidly improving information technology allows for faster communication
and cheaper coordination among dispersed actors, we might expect the world to more
closely approximate the idealized model discussed above on pages 221-22. As it does so, the
cases of emigration and secession will grow closer to convergence, and the law’s acceptance
of strong right of emigration will come to pose increasingly greater threat to integrity of the
democratic enterprise.

To conclude: the objection we’ve been considering raises an important point, but is far
from decisive. In recognition of the basic insight that it will often be more costly for
emigrants to coordinate their behavior that antecedently organized subunits, however, I have
only claimed that Sunstein’s argument (and our elaborations thereon) applies in sizilar, if not
precisely equal, measure to secession and emigration respectively. Surely though this claim is
strong enough to still lend significant support to our analogical argument, and to generate

reasons for placing moderate restrictions on the right to emigrate.
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(5.2 Free Riding and Moral Hazard

In addition to prompting hold-outs and strategic bargaining, strong rights of exit can
generate other harmful incentives and collective action problems that are not expressly
contemplated by Sunstein. One of these is an incentive to fiee-ride.3® There are actually two
distinct free-rider incentives that might arise, depending upon the profile of the potential
exiter. For citizens whose political influence is less substantial, there will sometimes be an
incentive to abstain from participation in the nation’s political processes and to rely instead
upon the costly involvement of others; and for citizens whose influence is greater, there may
be an incentive to support policies whose long term costs exceed their short term benefits,
or which are ovetly risky. I shall elaborate upon each of these two free-rider problems in

turn.

Political Abstention and the Underdevelopment of Voice

§5.2.1 When an individual or group can escape the costs of ill-conceived social policy by
absconding, they are given a reason to favor political apathy to action and to free-ride on the
costly political attentiveness of others. We can gain valuable perspective on this problem, I
believe, by first connecting it to a perennial paradox within democratic theory.36?

This puzzle initially arises from the observation that the costs of political participation

often appear considerable, while most citizens’ individual influence on the ultimate outcome

368 For an excellent introductory discussion of the economics of free-riding, see A. MITCHELL POLINSKY, AN
INTRODUCTION TO LAW AND ECONOMICS (5™ ed. 2018).

369 While this problem has historical roots in the work of Condorcet and Hegel, its classic contemporaty
statement is found in ANTHONY DOWNS, AN ECONOMIC THEORY OF DEMOCRACY (1957). See also
BUCHANAN AND TULLOCK (1962), at 38.
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of an election or referendum will be minor. Such costs include becoming and remaining
informed about issues and candidates, taking the time to vote, contributing resources to
campaigns, among other things. On this accounting, then, a great many citizens would do
better for themselves by abstaining from political participation and relying upon the efforts
of others.?”0 Given the substantial universalizability of this logic, however, a tragedy of the
commons is expected to ensue in short order. The resulting paradox of the rational voter—
which, as it is frequently understood today, has both descriptive and normative
components—is to explain why a not-insignificant percentage of citizens in contemporary
democracies nevertheless do participate in political life, and moreover why they oxght 7o do so.
A number of solutions to these related descriptive and normative conundrums have
been proposed, a few of which are sketched below.3”t Many of these ideas are not mutually
exclusive, and actually serve to complement each other. To be sure, such hypotheses go
some ways towards reconciling the predictions of rational choice theory with the observed

data on of rates political participation.

370 At least as a first approximation, such citizens might be identified those who do not comprise a faction
holding an effective veto right, as §5.1 above.

371 One suggestion is that democratic societies tend to foster institutions that greatly ameliorate the
informational burdens of citizens, such as (i) a media, which disseminates information to the electorate in easily
digestible form, and (ii) political parties, which package issues into larger chunks that vastly simplify the average
citizen’s decision problem. Thus, in a propetly functioning society, the costs of political participation are less
severe than may initially be supposed.

According to a second suggestion, the actual and proper political role of citizens is far narrower than has
traditionally been supposed; in particular, it is to select those very general values, aims ot coarse-grained
objectives that government ought to adopt ot pursue, but not the particular means and instrumentalities by
which to realize them. To choose these values, citizens require far less information than they would to decide
among their more fine-grained means of realization. For discussion of these two proposals, among others, see
THOMAS CHRISTIANO, THE RULE OF THE MANY (1996).

Still a third suggestion attributes to citizens moral motivations, as a matter of descriptive psychology, and
duties, as a matter of normative prescription, to take part in the democratic enterprise for the sake of the
common good, even where abstaining from participation is the dominant prudential strategy. This suggestion
clearly related to Goldman’s thesis that citizens have moral responsibility to causally contribute to good
electoral outcomes by voting for morally preferrable candidates. Alvin Goldman, Why Citizens Should 1 ote: A
Caunsal Responsibility Approach, SOCIAL PHILOSOPHY AND POLICY (1999). See discussion supra, at §4.3.
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However, it is important not to overstate these hypotheses” empirical applicability, as the
very data that such conjectures have been put forth to explain simultaneously suggest clear
limitations on their explanatory strength and scope. For while a great many more citizens
participate in politics than one might initially predict, this number is still nowhere close to
universal participation. And, in fact, participation rates in many democracies, such as the US,
have historically been a source of significant embarrassment. This shortfall suggests that the
forces enumerated by these purported solutions to the descriptive version of the paradox of
the rational voter are not sufficiently powerful to tip the balance of reasons for a great many
citizens in favor of political participation. For large swaths of the electorate, political
participation remains not cost justified.

With this point noted, let us return to the issues of free-riding and the right of exit. The
worry here is that an unqualified right of exist serves as a type of zusurance policy permitting
one to electively avoid the costs of unwise policy and legislation. Because it reduces the
expected costs of political inattentiveness, this right provides one more reason—in what is
often already an unfavorable accounting—to prefer political inaction and free-riding upon
the political involvement of others. After all, should one’s compatriots settle on ill-fated
policies that lead to great collective harm, one might avert these consequences by breaking
ties with the home nation and taking up residence elsewhere.

Elaborating upon a point she attributes to Allen Buchanan, the political philosopher
Margarete Moore makes similar observations in the context of secession, noting that:

... If the process of exit is too easy, it would not be rational for individuals to invest their time
and energy in policy decision-making processes to generate decisions, since they have little
confidence that they will be governed in the future by these processes, or subject to these
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decisions. Thus, the very conditions that make it rational for individuals to invest in the practice
of political deliberation and debate would be eroded.372

Building upon these observations, we might take matters one step further, and surmise that
the ubiquity of permissive rights of emigration is at least one component of a multi-factor
explanation for why rates of political participation in real-world democracies fall substantially
short of full involvement.

This conjecture is lent considerable support by the theoretical framework put forth the
economist Albert Hirschman in his seminal work Exzz, 1Voice and Loyalty. There, Hirschman
posits two fundamental mechanisms by which members of an organization can effect change
and repair from within, which he refers to as exit and voice.”” In general, the strength of each
mechanism will exhibit an inverse relationship to the strength of the other.”” Thus, when
exit is readily available, the instrumentalities by which voice is exercised tend to atrophy.””

376

And conversely, when non-negligible barriers’ to exit exist, individuals tend to hone their

voice in order to effectuate change internally.””” For most well-functioning organizations,

372 Margaret Moote, The Ethics of Secession and Normative Theory of Nationalism, 13 THE CANADIAN JOURNAL OF
LAW AND JURISPRUDENCE 225, at 247 (2000). (Although Moore attributes this thought to Allen Buchanan, 1
could not find Buchanan’s statement of this claim at the cited location). Moore’s immediate point here seems
to be that, if secession were made too easy, then one could not be confident that she would not be non-
consensually swept up in a secessionist movement engineered by others; and thus one could not be confident
that the laws of the original nation will continue to apply to her, rather than those laws of the new seceding
nation. While this worry is admittedly unique secession, the more general point made above, about a person
lacking sufficient incentives to participate in politics if she can actively engineer her own exit the jurisdiction,
afflicts strong rights of secession and emigration in equal measure.

373 Hirschman defines voice as “any attempt at all to change, rather than to escape from, an objectionable
state of affairs, whether through individual or collective petition to the management directly in chatrge, through
appeal to a higher authority with the intention of forcing a change in management, or through various types of
actions and protests, including those that are meant to mobilize public opinion.” HIRSCHMAN, at 30.

374 Seeid. at 34 (... the role of voice would increase as the opportunities for exit decline, up to the point
where, with exit wholly unavailable, voice must carry the entire burden of alerting management to its failings).
375 1d. at 43 (... presence of the exit alternative can therefore tend to atrophy the development of the art of
voice.”

376 Indirect batriers include a lack of sufficiently similar substitute products ot organizations / states to
patronize / reside.

377 See id. at 34.
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Hirschman suggests, a bealthy admixture of these two mechanisms is required to effectively
ward off institutional deterioration over time, since each mechanism exhibits certain
weaknesses that are counterbalanced by the strengths of the other. When either grows too
weak, this synergistic balance is upset and overall restorative power is compromised.
Hirschman’s framework at once offers a plausible if partial diagnosis for why political
participation in real-world democracies have historically been lower than one might hope:
viz., the existence of a strong right of emigration entrenched in international law has led to
the underdevelopment of voice38 Conversely, it suggests that, if far more robust democratic
participation is hoped to be achieved, exit from a society cannot be all too easy. By placing
moderate and appropriate provisos on the right of exit, the law would encourage citizens to
become more informed competing candidates and legislation, the incentivize the cultivation
of voice. And in so doing, it might also mitigate the perverse incentive to free-ride on the
political efforts of others. The end result would be a political process that is at once (i) more
fair, (ii) reflects the interests of a broader cross-section of the citizenry, and (iii) yields better
overall decisions, since the process’s participants would all have stake in the continued
success of the national enterprise. This third point will be reprised below in discussing the

second free-rider problem generated by a strong right of exit.

Long Run Costs and Excessive Risk

§5.2.2 A second incentive to free ride arises for citizens for whom political participation is

straightforwardly self-interestedly rational. While not exhausting this class of citizens, very

378 This basic point is made by TSILLY DAGAN, INTERNATIONAL TAX POLICY: BETWEEN COMPETITION AND
COOPERATION, at 40 (2018).
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wealthy individuals and large businesses will be among its more notable instances, as these
parties often exert a disproportionate influence on political outcomes in those imperfect
democracies that prevail in the real world. This is often achieved by large political
contributions, government lobbying, exploitation of inside contacts, advertising campaigns
aimed at altering public opinion, and the use of other political backchannels. Because of this
outsized influence, it will often be prudentially rational to shoulder the costs of political
participation.

The basic incentive problem, which arises when such parties are always free to exit with
no strings attached, was arguably anticipated in its more general form by the economist
Joseph Schumpeter in his classic treatise Capitalism, Socialism and Democracy.5” In the third part
of that work, Schumpeter observes that when citizens of a democracy are not required to
fully internalize the consequences of the policies they support politically, they will be more
likely to favor laws and institutions that are not socially optimal, since the costs of these
policies can be passed off to others.

More recently, this problem has been considered in the specific context of international
taxation by the tax law scholar Ruth Mason. In her recent article Citizenship Taxation, Mason

raises the following considerations in favor of taxing non-resident citizens:

... [O]ne argument for linking the entitlement to vote to the obligation to pay taxes might be that it would
ensure that voters bear the economic consequences of their political participation. If nonresidents can vote
without paying taxes, it worsens the usual moral hazard associated with absentee voting, namely that the
absentee patticipates in making rules that do not apply to her. The ability of the absentee also to avoid
funding the costs of public policies she supports exacerbates this problem. 389

379 JOSEPH SCHUMPETER, CAPITALISM, SOCIALISM AND DEMOCRACY, at Chapter 21 (1976); ESTLUND (2007),
at 178. Although his main concern is not democratic decision making or emigration, large scale and systemic
moral hazard is a persistent theme in the work of Nassim Nicholas Taleb. See, in particular, his SKIN IN THE
GAME: HIDDEN ASYMETRIES IN DAILY LIFE (2018), as well as ANTI-FRAGILE: THINGS THAT GROW FROM
DISORDER, at Chapter 23 (2014).

380 Ruth Mason, Citizenship Taxation, 89 SOUTHERN CALIFORNIA LAW REVIEW, 169, at 190 (2016).
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In other words, Mason observes that by failing to tax non-resident citizens of a nation, we
allow such citizens to influence the nation’s laws and institutions without having to bear
those policies’ costs. Because many such policies already will not impact non-resident
citizens as directly as resident citizens, this “moral hazard” problem, as Mason refers to it, is
further exacerbated by a failure to tax the former individuals.

This incentive problem does not only apply to citizens that are currently not residents of
a nation. Rather, applies in equal measure to potential emigrants (both non-resident citizens
and expatriates), as well as prospective secessionists. The problem can manifest itself in the
context of exit in at least the following two ways.

First, it will sometimes be in mobile and politically influential parties’ self-interest to
support policies whose benefits and costs are femporally staggered—that is, policies whose
benefits accrue primarily in the short term, but whose costs are borne over time. When one
possesses a very permissive right of exit and the means to relocate, one can enjoy these near
term benefits and then flee for greener pastures when the bill is later received in the mail. 3!
Parties who behave in this fashion free-ride by leaving it to their compatriots to bear the full
brunt of these costs.

Particularly problematic from a social welfare perspective is support for policies whose

total long term costs exceed total benefits.”™ That is not to say, however, that it is on/y support

381 To be more precise, this will be true to the extent that such costs exceed the costs of secession or
emigration. For our present purposes, it is again useful to idealize by supposing that the costs of relocation are
zero, or very low. While technically false, this simplifying assumption helps us to better hone in on a set of
underlying strategic considerations. Moreover, the assumption continues to become a better approximation of
the underlying empirical reality as improvements in technology, economic organization, and legal strategy yield
progressive reductions the various costs of personal and capital relocation.

382 Adjusted for the time value of money, of course.
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for such policies that it worrisome: it will also be socially suboptimal when citizens promote
policies P whose total benefits exceed total costs, but which fail to produce as 7uch net long-
term welfare for the nation as feasible alternative policies P'. Politically influential actors
might opt for P over P' because the former generate greater immediate benefits, which can
be reaped in short order before moving on to their next venue.

Policies that exhibit the most problematic staggered cost-benefit profiles—i.e., those
whose long run costs exceed total benefits, the bulk of which accrue in the short run—tall
into three main categories. The first type taps a treasury’s coffers without the promise of
commensurate future returns on investment. Paradigmatic examples are gratuitous tax
giveaways to the wealthy, large corporations, or other special interest groups. A second type,
which might reasonably be construed as a more extreme variant of the first, involves the
fiscally irresponsible use of debt financing to live outside of a nation’s means. And a final
type promotes short term economic growth at the cost of greater social externalities that
accrue over time. Inadequate environmental regulation is an instance of this third category,
as are tax incentives that accelerate growth but generate substantial inequalities that comprise
the long term stability or cohesion of society.

In the most egregious emigration-related instances of this “Schumpeterian free-riding,”
predatory itinerants will undertake successive temporary stints in a string of different
jurisdictions, lobbying for the adoption of temporally staggered policies and extracting their
short-term benefits, before moving on to their next destination. As these predatory
peripatetics bounce from nation to nation, they exact rents. This pattern of exploitation is a
plausible interpretation of what has occurred with the fiscal competition for MNEs’ capital

and business operations explored in Chapter 1, as these multi-national enterprises have often
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used their outsized political influence to obtain a slew of legal dispensations, low tax rates,
and lax regulatory standards that plausibly have deleterious long-term effects for their host
nations.

Consider now a second way in which the Schumpeterian free-rider problem might
manifest itself in the context of exit. In addition to incentivizing support for policies with
staggered and ultimately unfavorable cost-benefit profiles, unduly easy rights of emigration
or secession can also generate incentives for politically influential parties to favor policies
that are overly risky. By an overly risky policy, I mean one whose expected costs significantly
exceed its expected benefits, such that the gamble under uncertainty would not be accepted
by parties with reasonable risk preferences.

The strategic considerations that create this incentive are much as the same as before. If
the gamble pays off, one can stay put and cash in on the jackpot; but conversely, if the wager
backfires and the bad outcome materializes, then one can avoid bearing these costs by
cutting ties with one’s current nation of membership. A strong right of exit therefore
provides members with an option to either accept or reject the ultimate outcome of the
wager. Since the costs of the gamble are shifted to one’s former compatriots, this is yet
another instance of free-riding. As per Mason’s terminological preference, it is also plausibly
characterized as an instance of woral hazard, which normally refers to the assumption of risk
by actors who do not fully internalize its costs.38?

One plausible example of an ovetly risky policy is a practice of military adventurism,
where the spoils of war are outweighed by the risks of internecine warfare. Another is the

development of (or undue reliance upon) potentially destructive technologies, such as,

383 For an excellent introductory discussion of moral hazard, see e.g., A. MITCHELL POLINSKY, AN
INTRODUCTION TO LAW AND ECONOMICS (5t ed. 2018).
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arguably, certain forms of artificial intelligence and insufficiently regulated nuclear power.
Clearly, these two examples are just skimming the surface of this category of policies.

It should go without saying that environmental degradation, run-away economic
inequality, military adventurism, and the cultivation of potentially destructive technologies
are among the more significant threats today faced by societies across the globe. If member
nations of the international community hope to muster the political capital required to
address these perils head on, they must at least come to terms with the worrisome incentive
structure produced by unrestricted exit, and stand ready to take appropriate measure to
counteract it by forcing mobile parties to internalize the costs of their political activity.384
This might be achieved either by adopting a scheme of Pigouvian exit taxation,®> or where this

tax scheme is found insufficient for the task at hand, judicious restrictions on exit.

(5.3 State Incentives

Respect for Human Rights and Minority / Foreign Cultures

§5.3.1 In addition to eliminating incentives for individuals to engage in socially harmful
political behavior, strategically tailored and circumstantially apt restrictions on secession and

emigration would also serve to align the state’s incentives with the interests of its citizenty.

384 Because political processes are often opaque, I cannot at present offer empirical data showing that wealthy
itinerants have in fact lobbied for the adoption of policies. All I can do is observe that this is how self-
interested strategic actors often would behave given the incentive structure created by strong rights of exit and
the decreasing costs to relocation, and note that it therefore be wholly unsurprising if real world itinerants were
found to have done so.

385 A Pigouvian tax is understood as a tax that forces a patty to internalize negative externalities produced by
her market activity. Arthur Cecil Pigou, THE ECONOMICS OF WELFARE (1920).
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To this end, Allen Buchanan has compellingly argued that, by designating the right of
secede as a purely remedial right that can only be exercised in response to “serious and persist
injustices,” international law would create salutary incentives for states to (i) respect human
rights, (if) enter into intrastate autonomy agreements offering protections to their minority
cultures, and (iii) abide by other minimal standards of justice. This is because states that
behave according to these norms are guaranteed “immunlity] to legally sanctioned unilateral
secession and entitled to international support for maintaining the full extent of their

% Conversely, Buchanan observes, if a non-remedial right to unilaterally

territorial integrity.
secede were legally recognized, states might seek to preventatively stamp out future
secessionist movements by hindering the efforts of minority cultures to organize, or by
refusing to enter into federalist arrangements that provide these groups with intra-state
autonomy. The state might reason that the development of a robust sense of ethnic identity,
or the cultivation of a taste for self-governance, on the part of these groups is but a first step
on the road to demanding a full blown state of their own. As such, the state might seek to
prophylactically nip these future pretensions in the bud.

Similar considerations, I claim, lend support for placing sensible qualifications on the
right to emigrate. Because, on my view, it is only legitimate nations that respect human rights
who can, under the conditions delineated by (C1)-(C10),387 avail themselves of emigration
taxation or restrictions, this work’s prescribed legal regime would provide developing nations

that have been harmed by the brain drain or fiscal competition with a powerful fiscal incentive

to improve their human rights records over time. On my proposal, permission to offset the critical

386 ALLEN BUCHANAN, JUSTICE, LEGITIMACY, AND SELF-DETERMINATION: MORAL FOUNDATIONS FOR
INTERNATIONAL LAW, at 370 (2003).
387 See §0.3.
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loss of human and fiscal capital through emigration taxation (ot, if infeasible / inadequate,
restrictions) would serve as a reward for good behavior on the part of such nations.

A prime example here is India, which has perhaps lost greater tax revenues to brain drain
than any other nation and also been subject to dogged criticism over the years for its human
rights record.”® Under this work’s proposed legal regime, as embodied in (C1)-(C10), India
would not presently be permitted to tax or restrict emigration. However, it could ultimately
be allowed to do so if were to improve its human rights record over time to some
satisfactory level, as determined by an international governance organization propetly
charged with the task of monitoring human rights compliance. The prospect of recourse to
juridically sanctioned emigration taxation as a means of offsetting the brain drain could very
well light a fire under India (and similarly situated nations), prompting it to improve its less-
than-stellar track record on human rights. We might expect, then, that this work’s
institutional recommendations, if reflected and incorporated by international law, would lead
to increased adherence to minimal standards of justice among many second and third world
nations.

By providing legitimate states with the prerogative to regulate emigration in the ways that
I have recommended, international law would further eliminate a noxious incentive, which is
analogous to the motivation to suppress minority cultures’ activity that Buchanan warns
about in the context of secession. If a state were not permitted to tax or regulate emigration,
even in times of dire need, it might make efforts to proactively eliminate the temptation on
the part of its citizens to relocate. This might be achieved by preemptively restricting the

inflow of foreign cultural goods and ideas, or by suppressing information about cross-border

388 For analysis of the Indian case study, see Mihir Desai, Devesh Kapur, and John McHale, Sharing the Spoils:
Taxing International Human Capital Flows, INTERNATIONAL TAX AND PUBLIC FINANCE 663, at 675-677 (2004).
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economic opportunities. Thus, vesting states with the authority to regulate emigration could
sometimes lead to increased cultural and information exchange, particularly among
developing nations where brain drain is severe and where informational technology is yet not

sufficiently advanced to overwhelm governmental efforts at maintaining insularity.

Turning the Tables on the Leviathan State and the Specter of Tyranny
§5.3.2 To conclude this chapter on incentives, I would like to consider two incentives-based
arguments against restrictions on the right of exit. This exercise is well worth our time, both
because these arguments have been quite influential, and because, in developing rebuttals, we
will refine the reasoning laid out in the prior section and bolster the overall incentives-based
case in favor of those emigration restrictions prescribed by (C1)-(C10).38

The first argument to consider, dubbed the Leviathan Argument, has been influentially
articulated by the Nobel Laureate economist James M. Buchanan and the economist-cum-
philosopher Geoffrey Brennan (henceforth, B&B) in their co-authored book The Power to
Tax.30 The basic idea is that, where citizens and capital enjoy the opportunity to exit, the
state must remain at least somewhat sensitive and responsive to their policy preferences. If
the state’s conduct were to depart too far from the preferences of its constituency, desirable
citizens would get up fed up and leave for foreign shores depriving the state of valuable tax
revenue. Conversely, where the state is permitted to restrict the outflow of citizens or capital,

it has less reason to remain attuned to its citizens’ preferences. Instead of seeking to

reconcile with its disaffected members, the state can rely on barriers to exit to prevent these

389 See §0.3.
3% JAMES M. BUCHANAN AND GEOFFREY BRENNAN, THE POWER TO TAX: ANALYTICAL FOUNDATIONS OF
A FISCAL CONSTITUTION, at 200-03 (1980).
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parties from cutting ties with the nation. Therefore, if granted the prerogative to restrict exit,
the state would be able to get away with a far greater amount of wasteful activity and self-
serving mischief than it would be able to under a regime of open borders for outflows. In
order to check the government’s worst tendencies, citizens must be permitted to “vote with
their feet.”39!

In advancing this argument, B&B inveigh against the assumption, standard within the
traditional public finance and welfare economics literatures, that the state is to be viewed as a
perfectly benevolent actor, which always seeks to maximize social welfare.32 We might refer
to this as the Benevolent State Thesis (BST). On the contrary, B&B assert, the state is more
realistically construed as an entity with its own goals and preferences, the satisfaction of
which it diligently seeks to maximize.3%? In this regard, the state is on a par with any other
self-interested agent in neo-classical economic theory. Let’s call this methodological
assumption, which is a defining characteristic of the field of public choice economics that
Buchanan was integral in spawning, the Se/f-Serving State Thesis (S5T). It should be noted that,
as a simplification, B&B construe the state here as a single monolithic entity, rather than
modeling it as emerging from the “interaction of many, several or even a few separate utility-
maximizing individuals within the set of those who effectively make governmental

decisions,” as is common in other segments of the public choice literature.** To further aid

M1 As B&B go on to note, however, the right to exit will not serve as a complete substitute for other
constitutional constraints on the state’s power to tax. Because of (i) relocation costs, (ii) personal preferences
for residing in certain locations, (iii) locational rents, and (iv) lack of rights to immigrate to other nations, a
Leviathan state not subject to further constitutional constraints would be able to exploit its citizens to some
extent, even if they enjoyed the right of exit. See BRENNAN AND BUCHANAN (1980), at 202-03, 215. Rights of
exit can generally be relied upon more heavily at the local than the national level, since these costs and factors
will be less pronounced when relocation is among geographically proximate locations. Id. at 214.

32 1d. at 18.

393 1d. at 33.

394 1d. at 35. James Buchanan pioneered this latter approach in his other work. See e.g., JAMES M. BUCHANAN
AND GORDON TULLOCK, THE CALCULUS OF CONSENT (1962).
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tractability, they presume that the government always maximizes its own utility by
maximizing revenue, which constitutes its own private surplus for discretionary use.3%

I will briefly sketch four replies to this Leviathan Argument.

First, the Leviathan Argument can be criticized on the grounds that it forsakes the BST
in favor of the equally implausible SST. Far more credible is the Moderate 17iew according to
which governments are generally “neither entirely benevolent nor wholly self-serving.”3%
Furthermore, there are credible economic models employing this intermediate assumption,
which show that whether or not open borders is desirable “from the perspective of
[domestic]| efficiency depends on how the higher tax revenues” that restricting exit would
make possible “are divided between the expenditures that benefit the representative citizen
and measures that serve the policy maket’s interests. %7 In others words, whether open
borders for outflows will decrease or increase aggregate social welfare depends upon just how
selfish or benevolent the state is. And because real-wotld states substantially vary in this
regard, one cannot determine the net welfare effects of exit restrictions from the armchair.

Second, even where exit restrictions would lead to a certain amount of wasteful or self-
serving government behavior, these costs must still be weighed against the costs of those
harmful incentives created by overly permissive right of exit that I surveyed above—e.g,,
hold-outs, strategic bargaining, political inattention, free riding, moral hazard, disregard for

human rights, supptession of foreign/minority cultural materials, and so forth. Once again,

395 BRENNAN AND BUCHANAN (1980), at 33.

3% DIETSCH (2015) (quoting Jeremy Edward and Michael Keen, Tax Competition and I eviathan, EUROPEAN
EcoNoMIC REVIEW 40, no. 1 (1996) 113-34.) See also, Bhagwatti and Wilson (1989). It is worth noting that
B&B might not be in disagreement here. At points, they appear to concede that the SSA is not terribly realistic,
but is nevertheless justified on the grounds that it is a theoretically fruitful assumption with some explanatory
potential. BUCHANAN & BRENNAN (1980), at 20, 32.

397 DIETSCH (2015) (quoting Jeremy Edward and Michael Keen, Tax Competition and 1 eviathan, EUROPEAN
EcoNoMIC REVIEW 40, no. 1 (1996) 113-34.)
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we would expect the upshot of this cost-benefit analysis to vary on a case-by-case basis, as
the relative strengths of these incentives will vary according to the circumstances. However,
because I have argued that exit restrictions should be employed 7f and only if the costs of exit
are great and they constitute a significant injustice to the home nation or international

3% this conclusion is in no way inimical to the main revisionary thesis of this

community,
work, which is formulated conditionally.

Third, it is not an inevitable outcome of restricting exit that even wholly self-interested
states will behave in a wasteful or self-serving manner, since there are alternative means of
imposing discipline on lawmakers and other government actors than citizens voting with
their feet. As Sunstein suggests, citizens can reliably constrain their government by adopting
a constitution that (i) provides for very robust rights of political participation, (i) creates
mechanisms for citizens to monitor their government, (iii) contains other systemic
safeguards against abuse, such as intra-governmental checks and balances, and (iv) is not
very easy to amend.”” Given these constitutional strictures, and with the aid of certain other
salutary background institutions (e.g., a free and diligent press), there is reason to be think
that citizens would generally be well positioned vote out offending politicians at the ballot

box, and thereby deter significant rent-seeking behavior on the part of elected politicians ex

ante.400

3% Among other things.

399 See Sunstein (1991), at 655-59.

400 B&B contend that electoral means cannot be wholly relied to constrain the Leviathan state, see BRENNAN
AND BUCHANAN (1980), at 20-32. Among other things, they argue that:

@ Because costs of obtaining information is costly, citizens have incentives to remain rationally
underinformed on the issues (citing DOWNS (1957);

(i) Electoral constraints cannot be relied upon to prevent a Leviathan state that enjoys the support
of a persistent majority from discriminating against persistent minorities; and

(iif) Unelected bureaucrats who are appointed by politicians cannot be constrained electorally; and

These arguments raise very important points. However, when the electoral strategy for constraining
government combined with and employed against the backdrop of constitutional rights and constraints of the
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Note here that, by comparison, electoral and constitutional constraints of this sort are
not as readily used to curb socially harmful strategic voting or the issuance of hold-out
threats by private citizens. There is therefore an important asymmetry between the
government mischief flagged by B&B and those socially harmful forms of political conduct
on the part of private citizens discussed earlier in this chapter. Whereas the former can be
reined in through government monitoring, political participation and the adoption of the
constitutional provisions Sunstein suggests, in order to eliminate the hold-out and free riding
costs described above in §5.1 and §5.2, regulations on exit must be selectively employed to
coax democratic cooperation and cost internalization.

Fourth, we can turn the tables on the Leviathan Argument by showing that exit
restrictions that are moderate and prudently formulated can actually zzprove the receptivity of
states to the collective will. Recall that on my proposal, the on/y states that may avail themselves of
emigration taxation and restrictions are legitimate states in good standing with the
international community who have been determined to respect human rights by an
appropriate international governance organization. As I argued above in §5.3.1, adopting my
positive institutional proposals in (C1)-(C10) would therefore incentivize states that have a

history of violating minimum standards of justice to improve their behavior over time.

sort recommended by Sunstein, it is far less clear that these arguments succeed full stop. Indeed, given that
B&B recommend constitutional constraints as the primary means of controlling the Leviathan state, it is not
even clear that they would disagree with this conclusion. Taking the three arguments above in order:
@) If the constitution provides for a robust right to freedom of press, then the press can, in tandem
with other institutions, can be relied upon to dramatically reduce the remaining politically
informed. See e.g., CHRISTIANO (1996);
(i) Constitutional rights can be posited to prevent the suppression of persistent minorities, or the
electoral arena can be tailored to minimize the risk of such minorities arising in the first place See
JAMES MADISON, THE FEDERALIST 51, THE FEDERALIST PAPERS (1788);
(iif) Given adequate government monitoring, citizens can vote out representatives with a record of
appointing incompetent or rent seeking bureaucrats. The threat of doing so should provide some
deterrence of elected politicians appointing such bureaucrats ex ante.
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Furthermore, because political participation rights and rights to democratic governance
are commonly held to be human rights, nations that have failed to ensure their citizens
sufficient opportunity to exercise their voice in the nation’s political processes or to monitor
the self-serving conduct of lawmakers, would be also barred by international law from
availing themselves of emigration taxation and restrictions. Consequently, states that have
historically sported a shoddy record of democratic self-governance would be given reason to
progressively improve this performance over time. And states that do presently assure and
protect these political rights would recognize that that they would subsequently be
prohibited from utilizing emigration taxation and restrictions if they were to backslide below
a satisfactory level of compliance. As discussed eatlier, such determinations should be made
by international governance institution that has been properly charged with the task of
monitoring human rights.

We see then that, on my proposal, rights of exit would continue to serve as back-up
enforcement mechanisms for the protection of political participation rights. Not only is the
Leviathan critique is simply apropos of the institutional regime I have recommended; but
furthermore, by serving as a “carrot” for good behavior the part of states, this regime would
actually advance the normative aim of encouraging state receptivity to the nation’s interests,

which the Leviathan Argument focuses upon.

These responses—and in particular, the fourth—can also be wielded to respond to the
Argument from Tyranny. This argument, which the Leviathan Argument arguably congeals into
in extremis, claims that a human right to emigrate provides necessary protection against the

omnipresent specter of government tyranny. This protection has both prospective and
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retrospective aspects. Ex ante, the right serves as a potent deterrent against state mischief—
the thought being that, if a nation’s citizens have the option to leave at will, the government
will be far less likely to treat them in an unjust manner or violate their rights. And ex post,
this right provides citizens with a means of extricating themselves from a dangerous political
environment.

As a matter of historical record, considerations of this sort seem to have been among the
primary motivations for the inclusion of a right to emigrate in the Universal Declaration of
Human Rights.*”' And such concerns are substantiated by numerous historical examples of
oppressive regimes restricting the exit of their populations and proceeding to engage in
human rights violations. The Soviet Union, Nazi Germany, Cuba and North Korea all come
to mind as instances.”

In light of these historical episodes, the political theorist David Miller, who rejects a
human right to /zmigrate and holds that host nation restrictions on entry are often
justifiable, claims that there nevertheless should be an expansive right to emigrate.*” Miller
accepts that would-be emigrants often have a moral duty to remain in their home nation and
to contribute to the welfare of their native communities. Nevertheless, “it is a further

question whether this duty can be enforced by prohibiting migration.”*”* Miller ultimately

concludes that states lack the authority to actually hold emigrants to these obligations:

The reason for treating the right of exit as unqualified (except pethaps in the case of catastrophes) is
that it plays a vital role in protecting human rights generally against oppressive governments. Put
simply, so long as people can leave, there is a limit to how far governments will be able to go in
limiting their freedoms and other rights; and it is too risky to grant governments the power to prevent
exit on the assumption that they will only use it benignly, to retain people with essential skills.405

401 See BLAKE AND BROCK (2014), at 193 (Blake’s contribution).

402 1d. at 193-95 (Blake’s contribution).

403 Though Miller does speculate that certain vague qualifications to this right may be appropriate.

404 DAVID MILLER, STRANGERS IN OUR MIDST: THE POLITICAL PHILOSOPHY OF IMMIGRATION 109 (2016).
405 MILLER (2016), at 110.
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The political philosopher Michael Blake echoes similar concerns, asserting that:

The right to keep one’s own citizens from exiting is simply a right that would predictably lead to bad
results if announced as a general right under international law. To allow the guns of the border to be
turned toward one’s own citizens so as to prevent their exit is always a bad policy, however benign
the circumstances under which the desire to do it emerges . . . The idea of the right to exit as a right
to enter into a new wotld, one in which one is adequately protected in one’s basic moral entitlements,
is a settled one in international law, and the right to exit is a necessaty part of that moral protection.*0¢

Defending this pessimistic outlook, Blake goes on to recount the historical episodes listed
above, where an international human right to emigrate may have prevented certain atrocities
from occurring, or at least reduced their severity.

Miller’s and Blake’s argument is clearly an instrumental one: in order to secure the rest of
those other human rights we hold dear, people need a right of exit as a hedge against the
possibility of their government one day turning on its own citizens. As with all instrumental
argument for rights, however, this particular argument will succeed in justifying a certain
right R only succeed if there is 7o weaker right R* that also provides adequate protection. And while
the threat of government tyranny is surely not one to be discounted, I claim that more than
sufficient protection against these perils could be achieved by accepting a right that is weaker
than the strong right of exit:47 in particular, more than adequate protection could be
obtained by accepting a limited right of exit that incorporates the robust safeguards reflected

in my conditions (C1)-(C10).408

406 BLAKE AND BROCK (2014), at 193 (Blake’s contribution). See also Stilz (2016), at 63.

407 This right, which has been my primary target of critique, was defined eatlier on in this work See
Introduction at §0.3. As a reminder, I defined a strong right emigration as a right to emigrate, free from state
imposition of those least restrictive appropriate regulations referenced in (C8), even when my conditions (C06)-
(C7) and (C9)-(C10) are satisfied. The strong right of secession was defined in roughly parallel fashion in
Chapter 3.

408 See Introduction at §0.3.
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First consider (C6)-(C10), which as the reader might recall are background conditions,
whose joint satisfaction are required to trigger those permissions to tax or restrict emigration
set forth in (C1)-(C5). By permitting on/y legitimate states in good standing with the
international community to avail themselves of emigration taxation or restrictions, and oz/y in
so far as such a state demonstrates to the satisfaction of the appropriate international
governance institutions (IGIs) that (i) exit has resulted in a significant injustice whereby it
has incurred great costs, (ii) its citizens’ human rights are securely protected, and (iii) no less
restrictive or more appropriate means could be used to mitigate this injustice, the
international law could eliminate much of the risk of nations employing emigration taxes or
restrictions for nefarious ends. Of course, many details remain to be fleshed out in this
general proposal. For instance, more would need to be said about just what the appropriate
IGIs are (e.g., whether existing institutions might fill this role, or whether new ones should
be created), as well as about the methods and standards these IGIs should employ in
ascertaining whether these prerequisites have been satisfied, among other things. For now I
can only offer this sketch, leaving such specifics to be filled in in future work.

Conditions (C1)-(C5) add further important protections. Although, as I claimed earlier,
some of these requirements can be justified on independent normative grounds,*? they will
also serve to maximize a limited right of exit’s deterrent effect against potential state
misconduct, as well as to promote its functioning as an ex post escape hatch. Take (C1) and
(C2), which require that taxation first be relied upon over physical restrictions wherever
possible to mitigate the costs of exit. As a result of this requirement, citizens would always

be able to physically escape the dangers of a budding tyranny, which would be their first

409 See Introduction Chapter Appendix.
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priority in these circumstances, unless the state were able to make a persuasive showing to
the relevant IGIs that such taxation was administratively infeasible or otherwise inadequate,
and that all those other conditions set out in (C1)-(C10) were satisfied.410

Next, recall that (C3)-(C5), inter alia, demand that states first tax or regulate the exit of
non-indigent economically motivated emigrants before doing so for politically or culturally
motivated emigrants, and specify that the movement of the latter can only be regulated
under particularly exigent circumstances. Because political dissidents and cultural minorities
have historically faced the greatest threats of state persecution, these conditions add further
buffers against the most realistically worrisome scenarios. Under these rules, such dissidents
and minorities would always be able to exit the home nation, no strings attached, unless and
until the state exhausted its opportunity to tax and restrict its economically motivated
emigrants, and it were established to the satisfaction of the relevant IGIs that further
taxation (or restrictions) was required in to substantially rectify the relevant injustice(s).
Because economically motivated emigration makes up the bulk of brain drain and harmful
fiscal competition, there is reason to think that things would very seldom get to that point.
One potential worry here that a Machiavellian state would seek to pass off politically or
culturally motivated emigrants as economically motivated, thereby affording itself the
opportunity to regulate the former. Although this possibility cannot be ruled out, it too

might be guarded against by adopting appropriate safeguards.#!!

410 Note that because of these conditions is that the human rights of the state’s citizens are securely protected,
this scenario would not arise unless IGI would have to be incorrect in its assessment of this issue.

#1 The most obvious way to do so would be to require the state to submit its general method and evidence
for determining the subjective motivation of its prospective emigrants to the appropriate IGI(s) for approval.
As I noted in the Introduction, a case-by-case assessment that takes into account all the relevant facts and
circumstances would ideally made to ascertain a particular migrant’s intentions. However, if this type of
individualized inquiry were found too difficult, costly or unreliable to administer in practice, I suggested that
the state might resort to the use an objective test, which shifts the burden of proof to create a rebuttable
presumption of economic motivation when certain conditions are satisfied. While use of this objective test
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At this point we might take a step back to reflect on how these individual responses to
the Argument from Tyranny might work together in a practical epistemic context. In any
particular case, it is possible that the relevant IGIs could err in their assessment of any one
of those factual prerequisites set forth in (C1)-(C10). However, it seems very unlikely that
with competent institutional design and administration that is on a par with extant
international governance institutions, these IGIs would severely misassess several of these
conditions. Moreover, because (i) we would expect a failure of one such condition to be
often accompanied by failures of others,*2 and (ii) all it would take is a state’s failing any one
such requirement for it to be subsequently barred from employing emigration taxation or
restrictions, the risks of a state improperly acquiring the legal prerogative to regulate
emigration would not be significant. And even if this authority were improperly obtained in
rare instances, if the IGI’s mistaken assessment of the dispositive issue later became evident
(e.g., upon the state’s fallout from the graces of the broader international community), the
nation would not be permitted to rezzin this regulative authority. This, it seems to me, should
put Miller and Blake’s worries about facilitating the rise of tyranny to rest.

Not content to play defense, however, the Restrictionist might go one step further and
posit, as per our four fourth response to the Leviathan Argument, that the institutional
regime embodied in (C1)-(C10) could be expected to improve observance of human rights

across the globe and the receptivity of states to their citizenry’s interests. To reprise a central

could theoretically increase risks of state abuse, such dangers could be minimized by requiring a state’s
objective test’s criteria be approved and found sufficiently reliable by the relevant IGIs before it could be put to
use.

#2 For instance, nations that are not in good standing with the international community are also less likely to
secure their citizens human rights. Similarly, if unrestricted exit has not caused a nation to incur great costs, it is
less likely that it should give rise to a significant injustice. Finally, there is reason to suspect that malevolent
states who fail to rely upon taxation over physical restrictions would also fail to first to regulate their
economically motivated emigrants before politically/culturally motivated emigrants (and vice versa).
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point from eatrlier: this is because the prospect of being able to employ emigration taxes or
restrictions would incentivize developing states that have historically sported a less than
satisfactory record of respecting human rights, including rights of political participation, to
improve their compliance to a satisfactory level. Such nations would recognize that this
reward for good behavior would permit them to offset the harmful effects of brain drain or
fiscal competition. Thus, by embracing this work’s revisionary proposals, the international
law could actually reduce the risk of repressive state behavior.

We may conclude, then, that although the Arguments from Tyranny and the Leviathan
state provide good grounds for recognizing /mited rights of exit that incorporate the
constraints set out in (C1)-(C10), they do not succeed in justifying strong rights (as I have
previously defined that term.413) On the contrary, by rejecting a strong right of exit and
accepting this work’s package of positive revisionary proposals, the international law could
forge a state incentive scheme that advances the substantive aims that motivate these two

ar, guments .

Chapter Summary

Let me now offer a brief recapitulation of this Chapter 5. Herein, I explored the second of
two morally pertinent similarities between secession and migration relied upon by our central
Analogical Argument: viz., strong rights of secession and emigration can creates incentives
for individuals, groups and states to engage in various forms of socially harmful political

behavior. Three types of incentives were considered.

43 See Introduction and Chapter 3.
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First, very permissive rights of exit permit politically influential factions to engage in
strategic bargaining and threaten withdrawal from a nation if they are not granted
preferential treatment. In the limit, this can lead to legislative impasse; but even where
standstill is averted, such threats can cause a system of democratic governance to degenerate
into a market-like collective decision procedure, whereby those with greater economic
bargaining power exert proportionately greater influence on political outcomes, and are able
to extract more than their fair share of the social surplus.

Second, strong rights of exit create incentives to free-ride and engage in morally
hazardous conduct. For some citizens—generally, those for whom political participation is
nor or only barely cost-justified—overly easy exit can increase free riding on the costly
political attentiveness and involvement of others. For others—typically, more politically
influential parties—this right can create reasons to favor policies with great short-term
benefits or risky gambles, rather than those policies that maximize the net long-term
expected welfare of the nation.

Finally, legal recognition of strong rights of exit can even prompt misbehavior on the
part of states. In the case of secession, states may be motivated to suppress minority cultures
in order to preempt future possible secessionist movements; and in the case of emigration,
states might be similarly tempted restrict the influx of foreign cultural materials or
information about cross-border economic opportunities.

While a strict closed borders regime would increase self-serving behavior on the part of a
sufficiently selfish Leviathan state, as well as eliminate certain important deterrents and
safeguards against government tyranny, moderate and judiciously crafted exit restrictions

can, when paired with other sensible mechanisms for constraining state conduct, can actually
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increase state observance of human rights and receptivity to the collective will. The
institutional regime reflected in conditions (C1)-(C10) both provides sufficient protection
against the threat of tyranny, and prods states wishing to employ exit taxation and
restrictions to improve their observance of human rights, including rights to political
participation and democratic self-governance, in order to avail themselves of legally

sanctioned emigration taxation and restrictions.
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CONCLUSION

In this conclusory chapter, I briefly review some of the main and lines of argument that I
have pursued throughout this Ph.D. Dissertation, and some of the conclusions derived
therefrom.

In brief, this Dissertation has critiqued the prevailing international law and dominant
scholarly treatment of the right to emigrate, which I have stipulated to mean the conjunction
of the rights (i) to physically leave one’s nation of membership and (ii) to renounce one’s
citizenship therein, both of which component rights are recognized by the Universal
Declaration of Human Rights. Although I have focused upon the personal right of
emigration, much of my analysis should also apply to rights of individuals to transfer capital
across borders, and for businesses to change their residency or to shift operations overseas.
Intuitively, the personal right of personal emigration ought to be stronger than these latter
property rights, however strong we ultimately deem the former to be.

Under the legal status quo, and according to the majority scholarly view, the legal right to
emigrate is and ought to be nearly unqualified. By comparison, I have defended the
revisionary view, more fully reflected in my conditions (C1)-(C10), that legitimate nations
that are in good standing with the international community, and which respect human rights,
ought to be permitted to recover great losses unjustly sustained as a result of emigration by
taxing their emigrants on an ongoing basis where necessary; or iff such attempts at taxation
prove infeasible, inadequate, or otherwise inappropriate, by employing the least severe and

most appropriate restrictions on emigration required to forestall such injustices. In general,
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economically (and in particular tax) motivated emigrants, as well as better-off emigrants,
should be taxed and regulated antecedently to doing so and more heavily than those
emigrants who relocate for other reasons, such as for political or cultural reasons. However,
an important caveat is that under this prescribed regime, one would expect that nations
would seldom have to rely upon actual physical restrictions. This is because the mere threat
on the part of a home nation to restrict the relocation of its desirable emigrants would
provide potential destination nations with an incentive to cooperate with the home nation in
the administration of a tax on its emigrants—which, on the view I have advanced, the home
nation would be required to avail itself of before resorting to physical restrictions.

In broad contour, my case for the regime embodied in my conditions (C1)-(C10)
proceeded in two main phases. First, I argued that there are consequentialist distributive
justice-based reasons, stemming from the migratory patterns of brain drain and fiscal (and
regulatory) competition, to grant states the authority to sometimes tax and regulate
emigration. And in the remainder of this Dissertation, I sought to establish that there
morally ought not be a near-unconditional legal right to emigrate that could override such
justice-based reasons. My high level strategy for establishing that there morally ought not be
such legal right has been to analogize emigration to secession.

Chapter 1 examined the phenomena of brain drain and harmful fiscal-legal competition,
which in recent decades have become increasingly important modes of globalization. Brain
drain refers to the tendency of individuals with above average human capital to relocate from
developing to developed nations in order to earn a higher return on their talent. This often
deprives the developing home nations of tax revenues and critical services, such as medical

care, and produces geo-political instability. The empirical literature suggests that the poorest
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nations have been those most adversely affected by brain drain. Fiscal and legal competition
refers to the prisoner’s dilemma like collective action problem that arises from nations
having a rational short-term incentive to offer owners of mobile capital more favorable tax
and legal treatment to induce them to relocate, or if they’re already residents to deter them
from leaving. The result is a race to the bottom that drives down tax rates, regulatory
standards, labor wages, among other things, and a shifting of burdens to less mobile factors
and generally less well-off individuals. Although coordination on tax rates, regulatory
standards, and so forth, could produce better outcomes for most nations involved, a number
of features of the situation make a cooperative solution very difficult to come by. Both brain
drain and fiscal competition generate inequalities among natives and residents of a given
nation, as well as among developing and developed nations as a whole. Because they harm
the worst-off members of the worst-off nations, both are problematic from the standpoint
of distributionally sensitive domestic and global theories of distributive justice, and probably
even utilitarian theories, due to the declining marginal utility of wealth.

The prevailing right of emigration, and associated norms of capital relocation, aggravate
these trends and prevent nations from taking measures that could (and probably must) be
used to adequately temper them. Apart from actually restricting the relocation of persons
and capital, taxation of emigrants could be used by developing nations to offset the costs of
brain drain. And a similar tax scheme for expatriating individuals and businesses could be
employed to remove incentives to relocate to low-tax jurisdictions, thereby halting or least
substantially ameliorating the race to the bottom.

However, if they are to be administrable, these tax schemes would probably require the

cooperation of destination nations, who presently have no self-interested reason to aid in the

256



collection and remittance of the tax to home nations. By granting home nations the authority
to restrict the relocation of persons and capital when taxation proves infeasible, international
law would provide destination nations an incentive to cooperate in the administration of this
tax. The reason is that destination nations would generally do better for themselves by taxing
their immigrants on the residual income earned within the destination nation that isn’t taxed
in full by the home nation, than if the home nation were to instead preemptively exercise its
prerogative to restrict desirable migrants’ relocation to the destination nation altogether. If
granted the authority to restrict relocation, we should therefore expect that home nations
would seldom have to actually rely upon physical restrictions. In practice, the expected
outcome would generally instead be a more equitable sharing of tax revenues among
developed and developing nations. Conversely, by denying nations the right to regulate
emigration historically, the international law has contributed to both brain drain and fiscal
competition, by taking this self-help strategy for home nations off of the table.

Chapter 2 then provided an overview of the general theory of rights and human rights,
and applied this these theoretical insights to fleshing out the content of the right to emigrate
in particular. I also provided a taxonomy of various types of arguments that have been used
to justify as well as to attack the validity of rights, and located this work’s central analogical
within this taxonomy—viz., as a negative indirect analogical argument.

Chapter 3 laid out the structure of my central analogical argument in detail. In brief, that
argument is that emigration is sufficiently similar to secession, that if one holds that there
ought not to be a right to secede under those conditions where I favor emigration
restrictions, then one must, by dint of consistency, also accept that these same qualifications

ought to be placed on the right to emigrate. This conditional’s antecedent is very
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uncontroversial, as present international law and the near-consensus of scholars have
concluded that there ought not to be a right to unilateral secession under those
circumstances where I favor granting states the prerogative to regulate emigration. To
substantiate this analogical thesis, as well as to offer support for the conditional’s antecedent,
I explored a number of similarities between secession and emigration in subsequent
chapters.

I began with the three conspicuous commonalities that both acts accord individuals the
opportunity: (i) to forswear one’s status as a member of a nation, (ii) to liberate oneself from
the legal jurisdiction of this nation’s political authorities and (iii) alter the composition of
such nation. And in turn these three conspicuous commonalities give rise to two morally
pertinent similarities. First, both acts, unless conditioned upon an adequate upfront
settlement or scheme of ongoing taxation, would permit secessionists and emigrants, whom
I refer to jointly as “exiters,” to nullify or avoid enforcement of certain duties and
obligations owed to their home nation compatriots. And second, overly broad rights of
secession and emigration both create perverse incentives for individuals, as well as states, to
engage in certain political conduct, that undermines democratic governance and respect for
human rights.

To complete the central analogical argument, I would also ultimately need to examine
secession and emigration’s differences, the most salient difference is that secession uniquely
involves the appropriation of territory, in order to confirm that none of these differentia are
weighty enough or otherwise suited to upset the analogy. While this analysis has largely been
reserved for future work, I offered some brief indications of where I’'m heading in Chapter

3. In such future work, I intend to argue that some such differences justify the adoption of a
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moderate view, consistent with my conditions (C1)-(C10), according to which the right to
emigrate should be somewhat more capacious than a right of secession, but not as strong as
the right that currently prevails at international law.

Chapter 4 dealt with the first morally pertinent similarity between secession and
emigration: namely that both acts, unless conditioned upon an appropriate upfront
settlement or ongoing tax scheme, would permit exiters to nullify or otherwise escape the
enforcement of certain preexisting duties and obligations owed to their home nation
compatriots. These include natural duties of justice, obligations of repayment for prior state
investment in a citizen’s human capital and other benefits, and obligations of political
responsibility to bear one’s fair share of the costs of one’s involvement in the nation’s
political processes.

In §4.1, I developed Allen Buchanan’s and Anna Stilz’s arguments from duties of justice,
which are illustrated by their respective Secession of the Haves and Elite Escape thought
experiments. I noted that under a non-voluntarist conception of justice, according to which
one’s duties of justice are natural duties that do not emanate from a voluntary act on the part
of an individual, exit will function as a normative power (NP). However, unlike those less
controversial other-favoring and self-disfavoring (OF&SD) NPs, such as promising and
consenting, which have the imminent effect of creating rights in others and placing oneself
under correlative duties, exit has the potential to be self-favoring and other disfavoring
(SF&OD). Like the distinct SF&OD NP, Lockean labor-mixing, I argued that the right of
exit must therefore be subject to certain qualifications, at least when it accords an exiter
leeway to significantly and unilaterally alter a normative state of affairs to the detriment of

those to whom the exiter owes preexisting natural duties of justice. This leeway is reflected
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by the difference between the magnitude of one’s duties of justice owed to compatriots and
the magnitude of such duties owed foreigners. This quantity, which I referred to as delta, will
be greatest—and therefore the conversion argument will be strongest—if one adheres to a
robust conception of domestic justice and a conception of global justice that is less than
perfectly cosmopolitan. However, even if philosophical cosmopolitanism were true,
constraints on exit would also be appropriate when an exiter would be able to practically
avoid the enforcement of duties of justice owed to ex-compatriots, even though these duties
would not be nullified as a fundamental normative matter.

The most important objection to this argument that I considered is that emigration
involves migrants taking on new duties of justice to their destination nation compatriots.
Two replies were offered. The first accommodating reply simply concedes that when there is
commensurate substitution of one set of duties for another, the conversion argument won’t
deliver reasons to regulating emigration. However, in practice most emigrants tend to
relocate to nations where they have less significant duties to their new compatriots on net,
and thus where there is not commensurate substitution. The second hardline response
highlighted the fact that duties of justice are most plausibly construed as directed duties,
which are owed to particular individuals, and are not always fully substitutable in the way
that this objection suggests.

Next, in §4.2, I considered obligations of repayment, which stem from the state’s prior
investment in an individual citizen’s human capital, or the conference of other benefits. I
noted that the state’s claim to recoup costs and a fair return on this past investment might be
justified by appeal to either principles of actual or hypothetical contract, depending upon

whether an actual agreement is entered into by the state and its citizens.
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The argument from actual contract is that if the state enters into an real agreement with
its citizens, in which the state’s investment in the citizen or provision of other goods and
services is given for consideration, then the state will have enforceable claim to
compensation. The main objection to this argument from actual contract, contemplated by
Buchannan, is that because individuals often lack alternatives to the menu of public and
private goods offered by their home nation, any such agreement would be invalid. The initial
response to this objection is that it impropetly rejects the fundamental principle of contract
law, which I refer to as principle C, that a lack of alternatives won’t render a contract invalid
unless the terms are unconscionable. However, I noted that one might argue that this
principle should only be applicable when there has been a fair antecedent distribution of
opportunities; otherwise a lack of alternatives on the part of some party to an agreement
would result in that party suffering a morally arbitrary disadvantage. My main reply to this
counter-objection was that the state needs the prerogative to collect repayment on
investments in its citizens human capital if it is ever to create a fair distribution of
opportunities for both the distributee and others.

Sometimes, an actual agreement will not be possible, such as where the benefits of public
goods are diffuse and reaped by citizens to different degrees, or investment is made in
individuals prior to the age of maturity. That’s where the argument from hypothetical
contract comes in. The gist is that if the state did not enjoy assurances that it could recoup
its outlays, it would not be willing or able to sustainably undertake such investments in the
first place. And this would be to nearly all citizens’ detriment. Even where citizens lack
alternatives as to different packages of state-provided goods and services, they will, in almost

all cases, end up better off with some education during their formative years, some health care,
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access to some public roads, utilities, etc., zhan with none at all. Consequently it seems very likely
that rational citizens would agree to be held liable to pay fair compensation to the state
under any reasonable formulation of the hypothetical choice scenario, at least given assurances
that the overall scheme of investment would be predicated upon a sufficiently impartial and
just weighing of these citizens’ interests.

The main objection to this argument is that hypothetical contracts in general are not
binding. My basic strategy here was to concede for the sake of argument that hypothetical
contracts won’t trump actual contracts, or background default rules, when it is possible for
an actual contract to be entered into. However, hypothetical contracts can serve as
substitutes for actual contract when an actual contract is impossible. Because this is often the
situation with state-funded investment in citizens’ human capital, the terms of a hypothetical
contract can be binding in such circumstances.

Finally in §4.3, I pursued the argument that secession and emigration both permit exiters
to avert obligations of political responsibility, which generally derive from an individual’s
influence (or opportunity for influence) over the current character of her society, either
through her voting in elections or referenda, or other forms of political behavior. Here, 1
took as my starting point analysis offered by Alvin Goldman in his influential article, Wy
Citizens Should 1V ote: A Cansal Responsibility Approach. Because, as Goldman contends, both
“voting [and] abstaining, even when one is not a prospective swing voter, can . . . involve
[varying degrees of] causal responsibility for [an electoral] outcome” and subsequent policies,
this partial causal contribution can serve as a basis for holding citizens morally responsible
for these outcomes and policies, to greater or lesser extents—as well, so I argued, for

assigning them a fair share of the costs of such policies. Furthermore, because exiting a
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nation by seceding or emigrating does not negate this prior causal influence over political
outcomes, these obligations should endure for some period of time after exit: in particular,
for the period that the laws and policies that were settled upon during one’s tenure as citizen
are still in place. And these obligations may sometimes be enforced by the state against ex-
members through taxation.

Chapter 5 explored a second morally pertinent similarity between secession and
emigration: rights to both acts create perverse incentives for individuals to engage in certain
forms of socially harmful political conduct that undermine effective democratic governance.
Such behavior incudes strategic bargaining and hold-out threats, free riding and morally
hazardous conduct. By comparison, judiciously crafted qualifications on the right of emigrate
could be used to temper these noxious incentives, as well to provide states with incentives to
respect human rights and abide by other minimal requirements of justice.

§5.1 developed Cass Sunstein’s argument that a right of unilateral secession would create
an incentive for federal subunits to engage in strategic bargaining with the state and threaten
to withdraw from a nation if they are not granted preferential treatment. In the limit this can
lead to legislative impasse when multiple factions hold out; but even where standstill is
averted, such exit threats can cause a system of democratic governance to degenerate into a
market-like collective decision procedure, where those with greater economic bargaining
power exert proportionately greater influence on political outcomes, and are able to extract
more than their fair share of the social surplus. Such game theoretical considerations, I
argued, apply in similar measure to emigration.

The main objection to this claim of common applicability is that emigrants face a

collective action problem in organizing to issue exit threats, which secessionists who are
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antecedently organized do not. I gave two main replies to this objection. First, because as an
empirical matter special interest groups can and do often secure favorable legislation from
government officials, it seems unwarranted to conclude that an insurmountable collective
action problem will arise precisely whenever expatriation is on the table. Second, even where
it is too costly or cumbersome for parties of lesser means to coordinate in this way, if
enough such parties do in fact expatriate, a rational state would regard this behavior as a tacit
threat that other similarly situated members of the nation are also likely to leave in the
future, unless accorded more advantageous legal treatment. In effect, the eatlier-in-time
emigrants “bargain on behalf of” of their later-in-time comrades in what might be
characterized as a tacit bargaining scenario, where communication among the involved
parties is imperfect.

Next, §5.2 argued that strong rights of exit create incentives to free-ride and engage in
morally hazardous conduct. For some citizens, generally those for whom political
participation is not or only barely cost-justified in the first place, overly easy exit can increase
free-riding on the costly political attentiveness and involvement of others. This is because
rights of exit serve as an insurance policy, which decreases the costs of political
inattentiveness. For other citizens, typically those with disproportionate political influence, a
capacious right of exit can create incentive to favor policies with great short-term benefits or
risky gambles, rather than those policies that maximize the net long-term expected welfare of
the nation. The idea here is that one can enjoy the short term benefits, or the risky gamble if
it pays off, but leave when the long term costs accrue or the bad outcome materializes.

Finally, §5.3 contended that strong rights of exit can even prompt misbehavior on the

part of states. As Allen Buchanan has argued in the case of secession, a capacious right of
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unilateral secession may prompt states to suppress minority cultures in order to preempt
future possible secessionist movements. By comparison, recognizing a right to secede only in
response to systematic injustices would deter states from flouting these minimal
requirements of justice, so that they can secure international support for maintaining their
territorial integrity. Herein, I developed a very similar argument with respect to emigration.
Because, on my view, the only nations that may avail themselves of emigration taxation or
regulations are legitimate nations who are good standing with the international community
and who have been determined to respect human rights by an appropriate international
governance institution, my prescribed legal regime would provide nations that have been
harmed by the brain drain or fiscal competition with a powerful fiscal incentive to improve
their human rights track records over time. We might expect, then, that if this work’s
recommendations were incorporated into the international law, it would lead to increased

observation of human rights among many second and third world nations.
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APPENDIX: METHODOLOGY

Although this work has drawn liberally on tools, topics and literatures from law, taxation
policy and political economy, it has first and foremost been a work in applied normative
philosophy, and there are several distinct methodologies that one might employ in this field.
Among these are what I shall refer to as the (i) top-down, (ii) anti-theoretical, (iv) bottom-
up, (iv) reflective equilibrium, and (v) dialectically pluralistic approaches.4# In this work, I
have employed a dialectically pluralistic methodology, which was briefly explained in §0.5 of
the Introduction. To further motivate this choice, I would like to briefly consider four its
primary alternatives. From this discussion, it should become clear why dialectical pluralism
should often be a first-line option for applied ethics.

When one adopts the fop-down approach, one takes on board a fundamental normative
theory (e.g., global hedonistic act-utilitarianism with agent relative permissions) from the get-
g0, and then applies this high-level theory to some lower-level issue of concern. The
adoption of this high-level theory for such purposes might simply be stipulated, or such
theory might be argued for on very general philosophical grounds.

One purported advantage of this approach, which takes inspiration from the deductive
technique of mathematics, is its precision: if the fundamental normative axioms are accepted,

then their consequences for the low-level matter of concern should be able to be derived in

414 My discussion in this Appendix is greatly indebted to Chapter 10 of TOM L. BEAUCHAMP & JAMES F.
CHILDRESS, PRINCIPLES OF BIOMEDICAL ETHICS, (6™ ed. 2009), the canonical text in biomedical ethics. See
also e.g., Henry S. Richardson, Moral Reasoning, in THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY (Fall 2018
Edition), Edward N. Zalta (ed.), at §2.2-2.3 URL = plato.stanford.edu/archives/fall2018/entries/reasoning-
moral/; John Atrras, Theory and Bioethics, in THE STANFORD ENCYCLOPEDIA OF PHILOSOPHY (Winter 2016
Edition), Edward N. Zalta (ed.), URL = plato.stanford.edu/archives/win2016/entries/ theotry-bioethics/.
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short order.#15 Another claimed advantage is that by appeal to a high-level framework, a top-
downer can at once justify and systematize various lower-level norms, such as principles,
rules, rights, duties, obligations, and heuristics, as well as our intuitions about the correct
course of conduct in specific cases. Finally, in citcumstances where such lower-level norms
or case-specific intuitions conflict, the high-level theory can be appealed to adjudicate among
these countervailing considerations.

While the top-down approach is more appropriate in certain institutional contexts than
others, in practice this litany of claimed advantages is often not realized. One reason for this
is that, because high-level theories are often formulated in very abstract language, the
theory’s norms often require extensive specification to deliver concrete guidance in particular
situations. Specification is the “the process of reducing the indeterminate character of
abstract norms and generating more specific, action-guiding content.”#16 Uncertainty about
the correct way to specify these high-level norms can do away much of the deductive
precision that the top-down approach initially claims in its favor.

Arguably, however, the top-down approach’s greatest liability is that it is difficult to build
consensus over which correct high-level theory to apply. In most instances, the fundamental
theory that an applied ethicist employs will be very controversia—indeed, often even more
controversial than that low-level issue of concern to which the theory is applied. Thus, if
one’s primary ambition is to establish broad agreement on this low-level issue of concern,

the top-down methodology will often not be best approach.

415 Problems can arise where this epistemic uncertainty regarding some critical empirical issue, whose
resolution is required before the theory can spit out its prescription. However, some high level-theories attempt
to circumvent these obstacles by building rules into their theory that deal that provide instructions for how to
proceed in the case uncertainty.

416 BEAUCHAMP & CHILDRESS (2009), at 17.
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A theoretically oriented version of this pragmatic objection might make use of the
methodological principle commonly referred to as the doctrine of public reason. According to
this precept, famously defended by John Rawls in his later work, those norms governing
social institutions of fundamental impact and concern must, at least in principle, be capable
of justification by appeal to reasons that all members of the relevant community could
reasonably accept.*!” Because the members of a single society can hold a broad array of
reasonable yet conflicting “comprehensive doctrines,” this desideratum can be quite
demanding. Some moral philosophers, such as Rawls himself, have sought to show that their
own favored substantive normative theory (e.g., justice as fairness) can meet this challenge
and satisfy the publicity requirement. However, it seems safe to say that no moral
philosopher has demonstrated to the complete satisfaction of her peers that her favored
high-level theory can be accepted by all reasonable comprehensive doctrines. The doctrine
of public reason, which enjoys great plausibility, thereby places considerable constraints on
the use of the top-down reasoning in analysis of political and legal institutions that comprise
the basic structure of society.

In light of the problems afflicting the top-down method, an applied ethicist might
instead adopt a methodology that takes our considered judgements and intuitions about
particular cases as fundamental in moral reasoning and justification. Indeed, one such
method, which I'll refer to as the anti-theoretical approach, wholly eschews the use of abstract
theories and norms. This model of moral reasoning encompasses a range of subtly distinct

views,*8 but as an exemplar I shall focus on casuistry, which refers to the use of analogical

47 JOHN RAWLS, POLITICAL LIBERALISM (1980); John Arras, Theory and Bioethics, in THE STANFORD
ENCYCLOPEDIA OF PHILOSOPHY (Winter 2016 Edition), Edward N. Zalta (ed.), URL =
plato.stanford.edu/archives/win2016/entties/ theoty-bioethics/.

418 Among these are pragmatism, particularism, and virtue theory.
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reasoning from paradigm (or focal) cases to arrive at moral conclusions about the correct
treatment of novel situations. Casuistry has a long history of use within medical ethics as well
as in the common law, where judges are often bound by case precedent in adjudicating fresh
disputes.

The casuist’s retreat to case-based reasoning is an understandable reaction to the
problems afflicting top-down methodology. In the face of apparently unresolvable
disagreements about which high-level theory ought to be employed, and about the proper
way of specifying such theory’s norms in order to provide concrete guidance for particular
situations, casuists seek to sidestep such controversies by altogether. In so doing, they also
emphasize that we are typically far more confident in the correctness of our judgements
about discrete fact patterns than in more abstract theories and norms. By concentrating on
focal cases whose proper treatment commands broad agreement, casuists claim that we can
circumvent the deadlock that results from highfalutin debate that proceeds at the level of
abstract theory. Indeed, in practice individuals can often come to agreement about the
correct treatment of such focal cases, even if they disagree about the reasons why such
treatment is appropriate, or about which general lessons should be drawn from these cases.

Unfortunately, there is fatal lacuna to the casuistic method, which is artfully articulated
by Tom Beauchamp and James Childress in their canonical textbook on biomedical ethics.

As Beauchamp and Childress there observe,

. casuists sometimes write as if paradigm cases speak for themselves or inform moral judgement by
their facts alone. Clearly they do not. For the casuist to move constructively from cases to case, some
recognized and morally relevant norm must connect the cases. The norm is not part of the case, but rather
a way of interpreting and linking cases. All analogical reasoning requitres a connecting norm to indicate that
one sequences of events is like or unlike another sequence in relevant respects.41?

419 BEAUCHAMP & CHILDRESS (2009), at 379.
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In other words, in order to determine (i) which past cases are relevantly similar to the novel
situation one presently confronts, as well as (ii) which aspects of these prior cases should
inform and guide our analysis of a new case, casuistry must “be supplemented by norms of
moral relevance that incorporate prior judgements of right and wrong conduct.” Without
recourse to such connecting norms, the casuist will be hard pressed to non-arbitrarily
identify if, how and why a purported paradigm case is pertinent.

Supplementation with higher-level norms is required for a second if related reason as
well. As Beauchamp and Childress go on to argue, casuistry and similarly anti-theoretical
methodologies face embarrassment from being wholly unable to answer the question of
what justifies our moral judgements in those paradigm cases used as touchstones for other
moral decision making. This lack of justificatory power has a number of unsavory
implications and corollaries. For one, the anti-theorist is also unable to explain why morally
abject intuitions that prevailed in bygone eras, such as beliefs in rooted in various species of
prejudice, were in fact in error. Because she is barred from appealing to any higher authority
than her case-specific intuitions, the anti-theorist is further unable to reconcile (i) moral
judgements about different paradigm cases that appear to be at odds with each other, as well
as (ii) conflicting intuitions held by different individuals about a single case. Indeed, by
wholly repudiating the use of higher-level theoretical devices, the anti-theorist rules out the
possibility of principled resolution of lower-level disagreements, and therefore fails in her

overarching mission to avert interminable controversy.*’

420 At first glance, it might appear that my central analogical argument makes use of casuistic reasoning. This
would be mistaken, however, as thete are two important differences. First, rather than comparing two discrete
cases, the central analogical argument compates two nors, i.e., the strong right of secession and strong right of
emigration. Second, in spelling out the similarities between secession and emigration that I take to be morally

relevant, I provide arguments that make use of higher level normative theses.

270



To avert these criticisms and to fill the gaps identified by Beauchamp and Childress, an
ethicist who deems our judgements about particular cases to be fundamental in moral
reasoning might take a somewhat less hardline stance on the use of theory. In particular, she
might attempt generate a high-level theory (or, more modestly, some connecting norms) by
systematizing our judgements about previously encountered cases.*2! Although these boztom-
uppers can end up at the same place as a top-downer, the route by which they reach this
common destination will nevertheless distinguish the two approaches. The difference is that
the top-downer argues for her preferred theory on very general philosophical grounds and
then applies this apparatus to settle individual cases, including cases where pre-theoretical
intuitions may conflict with her high-level theory’s prescriptions. In such instances, these
intuitions would be overruled by the theory. By comparison, although the bottom-upper can
plausibly use her derived theory to offer a unifying framework for our case-specific intuitions
and judgements, as well as to prescribe the correct treatment for cases about which we has
no strong intuitions, strict adherence to a bottom-up methodology would prohibit using this
derived theory to override any of our case-specific intuitions.

In the event that an applied ethicist proceeded to use her theory to override such
judgements, she would then effectively be employing the methodology that John Rawls
famously christened as reflective equilibrinm. Reflective equilibrium involves the mutual
adjustment of one’s (i) high-level theoretical commitments and (ii) case-specific intuitions in

order to achieve maximal harmony within one’s total set of moral beliefs.#?2 In the

421 This is a plausible account of how common law circumvents the problems raise above: viz., judges extract
connecting norms, in the forms of principles and rules, from lines of cases in order to facilitate future
analogical reasoning.

422 Unlike the strict top-down and bottom-up approaches, which as I have characterized them are
epistemically foundationalist, reflective equilibrium is a coberentist moral epistemology. The former start from
certain truths that seem self-evident—i.e., case-specific intuitions for the anti-theorist and bottom-upper, and
general normative axioms for the top-downer—and then use these foundational moral beliefs to justify new
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circumstances described above, our protagonist starts with her judgements about a range of
discrete cases, derives a general theory from them via induction, and then uses this theory to
adjust certain of other judgements about anomalous cases that do not fit the theory well.
However, things can (and often do) work the other way around: that is, one might start with
certain high-level theoretical commitments, apply these to an array of cases, and then adjust
the contours of this theory if its prescriptions clash with one’s firmly held intuitions about a
sufficiently large or important subset of cases. Thus, one can eventually end up in reflective
equilibrium after having started out as either a top-downer or bottom-upper.

The method of reflective equilibrium has become increasingly popular in recent years,
and many philosophers have come to view it as improvement over strict top-down and
bottom-up approaches. Plausibly, it constitutes the single best way for a person to privately
settle her own theoretical commitments and considered judgements. However, reflective
equilibrium is not a golden bullet for applied ethical analysis undertaken as a shared enterprise
(ot social practice). The reason is that different theorists can and generally do arrive at
equilibrium about the adoption of very different high-level theories, often because they start
with different high-level commitments or have different case-specific intuitions. Another
possible source of divergence is that different theorists operate with different conceptions of
“coherence.” Consequently, problem of interminable controversy that afflicted the strict
top-down method often resurfaces in full force. This makes it difficult to generate consensus

on the treatment of particular issues.

beliefs. By compatison, with reflective equilibrium, justification of a particular belief derives from its cohering
with other beliefs in the system comprising the agent’s moral judgements.
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The methodology employed in this work, which I refer to as dialectic pluralism, is distinct from
the (1) top-down, (ii) anti-theoretical, (iii) bottom-up and (iv) reflective equilibrium
approaches. Unlike a top-downer, the dialectic pluralist remains conditionally agnostic on the
question of what, if anything, constitutes the single correct theory of morality, justice, public
policy (or whatever), for purposes of publicly analyzing the specific issue of concern.
However, unlike the anti-theorist, she does not eschew the use of high-level theory or
norms. Nor, pace the bottom-upper, does the dialectical pluralist regard these devices as
wholly derivative of individual case judgements and intuitions. Rather, the dialectical pluralist
approaches the issue of concern from a variety of different normative perspectives in the
hopes of establishing broad convergence among a number of high-level theories.

There are two main techniques by which theoretical convergence in favor of a particular
course of conduct, treatment of a case, or moral decision, which I will refer to as X, might
be demonstrated. Under the most auspicious circumstances, convergence can be establishing
by offering at least one argument A for the conclusion X , all of whose premises are deemed acceptable by
the lights of all the high-level theories T . . . T, in play. Call this, direct convergence. Other times,
establishing convergence will require that the dialectical pluralist offer a number of different
arguments Ay . . . A, for a common conclusion X, such that each of the relevant theories T . . . T, can find
all of the premises of at least one such argument A,, (among A; . . . A,) to be acceptable. Convergence
will then have been demonstrated, even if no two of these theories agree on the merits of
any one such argument. Call this, zudirect convergence.

While dialectical pluralism bears some resemblance to other methodologies, I believe
that these ostensible doppelgangers can all ultimately be distinguished. For instance,

dialectical pluralism cleatly it takes inspiration from Rawls’s notion of an everlapping consensus,
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which is central to his doctrine of public reason. However, unlike a thoroughgoing later-
Rawlsian approach, the dialectical pluralist does not seek to achieve consensus on a single
master theory of political morality for the basic institutional structure—e.g., justice as
fairness, in Rawls’s own case. Rather, consensus is sought on some lower-level issue of
concern within practical ethics or political/legal theory.

Dialectical pluralism also bears resemblance to the approach commonly referred to #zid-
level principalism. This methodology, which has been very influential in biomedical ethics as a
result of Beauchamp and Childress’s advocacy, employs a variety of mid-level principles or
norms, which are believed to be acceptable to a variety of fundamental theories, in the
analysis of discrete cases. The similarity here stems from that the fact that the premises of
the dialectical pluralist’s arguments often take the form of mid-level normative theses that sit
intermediate between particularized case judgements and high-level theories.*3 However,
because the dialectical pluralist can sometimes establish convergence among a number of
high-level theories on the low-level issue of concern without the mediating instruments of
such mid-level principles or norms, dialectic pluralism can plausibly be regarded as the more
general methodological stance, of which mid-level principalism ought to be counted a special

case (or perhaps, a close cousin).

Why subscribe to dialectic pluralism? There are a number possible motivations, three of

which merit brief consideration.

425 Some examples mid-level normative theses employed in this work are Waldronian Skepticism, the
Principle of Actual Contract, the Principle of Hypothetical Contract, the Scaling Principle for Actual Influence,
the Scaling Principle for Opportunity For Influence, and the Singerian Estoppel Principle, among others] .
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First, one might be a pragmatic pluralist who employs the techniques of dialectic pluralism
with the goal of either (i) building widespread agreement or (ii) fostering respectful dialogue
on some specific issue(s) of concern among interlocutors who operate from a range of
normative perspectives.#24 Such agreement or dialogue might be valued by the dialectic
pluralist for its own sake. That is, it might be regarded as at least one of those values
endorsed by the pragmatic pluralist’s privately favored fundamental theory.42> Alternatively,
even if such agreement or dialogue is not valued for its own sake, the social consequences of
such agreement or dialogue might be deemed better than the consequences of continued
disagreement (again, as judged by the dialectical pluralist’s privately favored theory).426

Second, one might subscribe to the methodology of dialectic pluralism because one is
principled pluralist who (1) rejects the hypothesis that there is a single correct high-level theory
and (ii) firmly accepts a variety of distinct fundamental values. For principled pluralists, the
techniques of dialectic pluralism can often come in handy, even when one is not engaged in
the social practice of moral discourse with others. Arguably, the largest challenge facing
principled pluralism is the apparent incommensurability of values: that is, the problem how to
account for conflicting values that do not clearly admit to ranking or tradeoffs. By
establishing that a range of normative theories or perspectives converge in favor of a
particular course of action, a firm principled pluralist can at least sometimes sidestep the

problem of incommensurability and confidently arrive at decisions for at least some issues.

424 The later John Rawls arguably fits the bill here. See JOHN RAWLS, POLITICAL LIBERALISM (1980).
425 We might refer to this theorist as a principled pragmatic pluralist.
426 We might refer to this theorist as an ustrumentalist pragmatic pluralist.
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Third, dialectic pluralism will be attractive for similar reasons to a zentative (principled)
pluralist.#?” This is a person to whom there appears to be a plurality of fundamental values,
but who is unsure whether such values can ultimately be tamed by a single high-level theory.
Given this uncertainty, seeking to establish convergence wherever possible will be a sensible
and conservative way of approaching the task of moral decision making. For if it is
ultimately shown that principled pluralism is the correct theoretical posture, and the
incommensurability of values is not merely an apparent problem, then it will be the case that
the tentative (principled) pluralist could have done no better in the circumstances.
Alternatively, if at the end of the day it turns out that there is a single correct fundamental
normative theory—call it theory T—then the least possible amount harm will have been
done. Because dialectic pluralism requires convergence on a particular course of conduct
(again call it X) among theory T and those other prima facie plausible fundamental theories
Ti ... T, the tentative (principled) pluralist will never be prompted to take positive actions
that violate T. Furthermore, since the tentative (principled) pluralist is in no position to rely
upon theory T at the time she instead makes use the techniques of dialectic pluralism, she
will not be in a position to take positive actions X* that (i) are favored by theory T, but for
which (ii) convergence among T and T’ . . . T cannot be established.

For what it is worth, I would at present regard myself as both a pragmatic as well as
tentative (principled) pluralist. I therefore take myself to possess practical reasons for

adopting the techniques of dialectical pluralism when engaged in moral discourse with

427 Well known contemporary pluralists of either the principled and tentative variety include Bernard
Williams, Thomas Nagel, Michael Walzer. See BERNARD WILLIAMS, ETHICS AND THE LIMITS OF PHILOSOPHY
(1985); Thomas Nagel, The Fragmentation of 1 alue, in MORTAL QUESTIONS (1979); MICHAEL WALZER, SPHERES
OF JUSTICE (1983).
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others, as well as principled reasons for doing so in my own private moral theorizing and
decision making.

To bring this Appendix to a close, these sales pitches for dialectical pluralism come with
the following caveat: in some instances, it may simply be impossible to demonstrate broad
convergence on the issue of concern. For it seems unlikely that all (or even most)
fundamental theories will converge in all (or even most) cases, and therefore it seems
unlikely that the problem of incommensurability can always (or even normally) be averted.+2
In circumstances where it is simply not possible to make a strong case for convergence, an
ethicist, legal theorist or policy analyst interested in building agreement will have to fall back
upon one or more of the other techniques surveyed in this Appendix—e.g., reasoning from
paradigm cases, attempting to persuade one’s interlocutors to accept one’s own high-level
theory on the basis of abstract philosophical argument, induction over a myriad of cases, or
appeal to shared reflective equilibrium. Because establishing convergence among a variety of
theories is often the most efficient way of building consensus, however, I believe that one
ought generally to employ the techniques of dialectical pluralism as a first-line option when

engaged with others in the shared practice of applied ethical analysis.

428 But for arguments otherwise, see DEREK PARFIT, ON WHAT MATTERS, VOL 1-3 (2011, 2011, 2017).
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