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* * *

The neo-Brandeisian attack on low prices as a central antitrust goal is
going to hurt consumers, but it is going to hurt vulnerable consumers the
most. For example, to the extent that the United States Democratic Party be-
comes the institution to embrace its concerns, it will be harming its own con-
stituencies the most. As a result, to the extent that it is communicated in ad-
vance, it could spell political suicide. Setting aside economic markets, a neo-
Brandeis approach whose goals were honestly communicated could never
win in an electoral market, just as it has never won in traditional markets.!

I INTRODUCTION

We like competition. The very idea of competition is attractive, perhaps
because competition can produce value. Adversarial contests bring us better
candidates in elections, more just outcomes in courtrooms, and beauty and
excitement in sports. In commercial society, competition disciplines market
actors, encouraging low prices, good quality, and constant innovation.

But the economics profession has settled on a strange, and frankly mis-
leading, notion of competition, often known as “perfect competition.” In this
alternative reality, there must (a) be perfect information about (b) a homoge-
neous product, and (c) all market participants—buyers and sellers alike—
must be so small relative to the size of the entire market that they are “price
takers.” Once this “perfection” is specified as the goal of policy, the func-
tioning of actual markets is often judged by the extent to which these non-
sensical assumptions are “violated.” In fact, the violations are called “market
failures,” even though almost all interesting and important industries are far

1 Herbert Hovenkamp, Is Antitrust’s Consumer Welfare Principle Imperiled?, J. CORP. L. 45, 93-
94 (2019).
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from satisfying these conditions. The idea that the economic world would be
“better” if products were more homogeneous, there were fewer agents, and
more information was provided, is dangerous nonsense.

These, then, are the “political suicide” goals that Hovenkamp refers to
in the quotation above. In the past eight years in particular, beginning in sev-
eral public forums in 2017, there has been a strange, and misguided, wave of
academic writings and legal trench warfare, arguing for a return to the sup-
posedly better prior model, the Progressive or “Brandeisian” view of indus-
trial management.2 These self-styled “Neo-Brandeisians,” sincere and well-
meaning people trained in law rather than economics, are harming the com-
petitive position of the U.S. as a leader in productivity and innovation.

Language matters: if something is “perfect,” it must be desirable. A new
generation of attorneys and bureaucrats is essaying a wholesale takeover of
antitrust enforcement. They are being led by advocates such as Lina Khan of
the FTC, and Timothy Wu of Columbia Law School—hailed by some as the
“architect” of the Biden administration’s competition policy. Khan delivered
a “manifesto” for the neo-Brandeisian program, in the Journal of European
Competition Law and Practice.® Her stance is “anti-monopoly,” which—
more like the European conception of “competition policies”—is much more
than antitrust.

The manifesto had five main points, listed in bold; my paraphrases fol-
low:

e Antimonopoly is a key tool and philosophical underpinning for
structuring society on a democratic foundation. Khan quotes Brandeis
himself on this score: “What does democracy involve? Not merely political
and religious liberty, but industrial liberty also.” This might sound like a
call for laissez-faire, but in fact, it is an argument for democratizing industrial
structure by allowing much greater “participation,” as if the right to run a
business were akin to the right to vote.

¢ Antimonopoly is more than antitrust. The control and direction of
the economy, and industrial structure, consist of a set of checks and balances
designed to reduce and disperse the power of corporations.

e Antimonopoly does not mean “big is bad.” The model of public
utilities, or corporatist entities that combine labor governance and stock-
holder representation is an acceptable alternative to competition. But these
are only acceptable if they are directly and tightly under direct state control
and direction.

2 see Louis Brandeis, A Curse of Bigness, HARPER'S WEEKLY (Jan. 10, 1914); Zephyr Teachout &
Lina Khan, Market Structure and Political Law: A Taxonomy of Power, DUKE J. CONST. L. & PuB. POL'Y.
9, 37-62 (2014); Tim Wu, The Curse of Bigness in the New Gilded Age (2018).

3 See generally Lina Khan, The New Brandeis Movement: America’s Antimonopoly Debate, J. EUR.
COMPETITION L. & PRAC. 131 (2018).

4 Lina Khan, The New Brandeis Movement: America’s Antimonopoly Debate, J. EUR.
COMPETITION L. & PRAC. 131, 131 (2018).
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e Antimonopoly must focus on structures and processes of compe-
tition, not outcomes. Again, the analogy is to democratic politics: the out-
come of consumer welfare is not only deemphasized but is rejected entirely,
in favor of a model where participation is maximized.

e There are no such things as market “forces.” The idea of markets
as emergent, the product of a “propensity to truck, barter, and exchange,” is
explicitly rejected. Instead, “political economy is structured only through law
and policy...Brandeisians do not recognize any form of organization or any
type of power as inevitable.”>

In this paper | will examine two basic philosophies of antitrust and
“competition,” the “consumer welfare standard” (CWS) and the Neo-
Brandeisian “perfect competition is perfect” challenge. In section I11 I define
a (relatively) new conception of where transactions take “place;” more and
more often in the current world, that “place” is an entity called a “platform”.
In the fourth section, | consider an old but surprisingly apt example of how
effective competition may require few, rather than many firms. That exam-
ple is the printing press and pamphlets, the first true “social media.” The fifth
section offers some principles for how antitrust and competition enforcement
might address the problems of the new platform economy, based on what we
know about effective competition.

Il.  TwoO PHILOSOPHIES OF COMPETITION AND ANTITRUST

The word efficiency doesn’t appear anywhere in the antitrust statutes.
They’re written to, in the FTC’s case, allow the FTC to police unfair methods
of competition. Implicit in that prescription is the idea that there are illegiti-
mate forms of competition and legitimate forms of competition, and it’s re-
ally up to the FTC to define what is fair and what is unfair when it comes to
competition. It’s not that any business practice that increases welfare or effi-
ciency is fine. It’s this conception of unfair methods of competition. Embed-
ded within that is a task for the agency to define that.

A. Overview

FTC Chair Lina Khan is referring above to the (amended) Federal Trade
Commission Act of 1914. The law delegates to the Commission the power,
and in fact the obligation, to prohibit “unfair practices”, “methods of

5 Lina Khan, The New Brandeis Movement: America’s Antimonopoly Debate, J. EUR.
COMPETITION L. & PRAC. 131, 133 (2018).

6 Guy Rolnik, Q&4 With FTC Chair Lina Khan: “The Word ‘Efficiency’ Doesn’t Appear Any-
where in the Antitrust Statutes”, PROMARKET (June 3, 2022), https://www.promarket.org/2022/06/03/ga-
with-ftc-chair-lina-khan-the-word-efficiency-doesnt-appear-anywhere-in-the-antitrust-statutes/.



File: 11 - Munger Created on: 4/2/2025 10:01:00 AM Last Printed: 5/9/2025 12:45:00 PM

2025] WE MuST ABANDON THE IDEA OF "PERFECT" COMPETITION 297

competition *“, and “unfair or deceptive acts or practices in or affecting com-
merce”.” The Act is explicit in restricting such notions of “fairness”, how-
ever, by adding that the Commission has “no authority” to act unless the ac-
tions or industry structure would cause “substantial injury to consumers
which is not reasonably avoidable by consumers themselves and not out-
weighed by countervailing benefits to consumers or to competition.”®

Does the Commission alone “define what is unfair?” Or is the definition
imposed on the Commission by case law and legal convention? In other state-
ments Khan has tacked on an additional claim, that the definition need not be
fixed, but might evolve and change over time, depending on market condi-
tions. @ Taken together, the two claims—The Commission alone defines fair-
ness, and competition, and that the Commission can unilaterally change the
definition as suits the fluidity of market environments, would imply a funda-
mental change in existing practice.

Since at least the decision in Continental T.V., Inc,* the question of the
meaning of fairness has been settled: “consumer welfare trumps choice.”"
The CWS implies that “competition” cannot be meaningfully measured by
the number of choices available to consumers. In fact, under the CWS

7 The relevant statute is 15 U.S.C. Chapter 2 - Federal Trade Commission; Promotion of Export
Trade And Prevention Of Unfair Methods Of Competition. While there are several sections that touch on
“unfairness,” the most important is section 45. Part (a) is reproduced in full (my emphasis added) below:
“§ 45 - Unfair methods of competition unlawful; prevention by Commission:

(a) Declaration of unlawfulness; power to prohibit unfair practices; inapplicability to foreign trade

(1) Unfair methods of competition in or affecting commerce, and unfair or deceptive acts or practices in
or affecting commerce, are hereby declared unlawful.

(2) The Commission is hereby empowered and directed to prevent persons, partnerships, or corporations,
except [list of exceptions]..., from using unfair methods of competition in or affecting commerce and
unfair or deceptive acts or practices in or affecting commerce.”

8 The powers of the Commission are qualified and elaborated with emphasis added below. The
Commission shall have no authority under this section or section 57a of this title to declare unlawful an
act or practice on the grounds that such act or practice is unfair unless the act or practice causes or is
“likely to cause substantial injury to consumers” which is “not reasonably” avoidable by consumers
themselves and “not outweighed by countervailing benefits to consumers or to competition.” In determin-
ing whether an act or practice is unfair, the Commission may consider established public policies as evi-
dence to be considered with all other evidence. Such public policy considerations may not serve as a
primary basis for such determination. 15 U.S.C. § 45 App. (2021).

9 See, e.g., Lina Khan, Amazon’s Antitrust Paradox, 126 YALE L.J. 710, 744 (2017). For back-
ground on the larger question of the definition of “unfair” in the statute, see Milner. See generally, Samuel
Milner, Defining Unfair Methods of Competition in the Federal Trade Commission Act, 2023 WISCONSIN
L.R. 109 (2023). Id. at 110. (’[T]he Court has on multiple occasions repeated its belief that the drafters of
this Act intentionally selected a new and ambiguous term to delineate the extent of the FTC’s powers,
leaving it to the agency—and, ultimately, the courts—to fix its meaning.”)

10 continental T.V., Inc. v. GTE Sylvania, Inc., 433 U.S. 36, 58 (1977).

u Wright and Ginsburg, The Goals of Antitrust: Welfare Trumps Choice, 81 FORDHAM L.R. 2405,
2416 (2013); See generally Thomas Hazlet, U.S. Antitrust Policy in the Age of Amazon, Google, Microsoft,
Apple, Netflix and Facebook, SSRN (April 17, 2020), https://papers.ssrn.com/sol3/papers.cfm?ab-
stract_id=3594934.



File: 11 - Munger Created on: 4/2/2025 10:01:00 AM Last Printed: 5/9/2025 12:45:00 PM

298 JOURNAL OF LAW, ECONOMICS AND PoLICY [VoL. 20.1

standard an industry with few—Dbut better, and cheaper—choices are pre-
sumptively better than a situation with many —but more expensive or infe-
rior—choices.

But that is precisely why Khan is pointing out that “the word efficiency
does not appear” in the basic statutes, including the laws governing the Com-
mission and those directing competition enforcement by the Justice Depart-
ment. Along with other neo-Brandeisians, Khan wants to restore “competi-
tion “many choices, homogeneous products, and perfect information—to at
least coequal status with the “benefits to consumers” standard. In this view,
the Commission is obliged to block mergers, prevent acquisitions, and bring
actions to break up large firms that already exist. “Size” per se may not be
illegal, but more firms is presumptively better.

B. The Orthodox Model of Regulation and “Perfect” Competition

An important early definition of “perfect competition,” derived from the
historical development of the notion of Progressive public policy, comes
from Clark (1940):

Competition is rivalry in selling goods, in which each selling unit normally seeks maximum
net revenue, under conditions such that the price or prices each seller can charge are effectively
limited by the free option of the buyer to buy from a rival seller or sellers of what we think of
as "the same" product, necessitating an effort by each seller to equal or exceed the attractive-
ness of the others' offerings to a sufficient number of sellers to accomplish the end in view.2

Note the three implicit elements: “the same” (homogeneous) product,
many sellers, and perfect information about price, implying a “single price
equilibrium” and resulting in zero profits.®® Offering an historical overview,
Stigler gave this definition of perfect competition: “Perfect market competi-
tion will prevail when there are indefinitely many traders (no one of which
controls an appreciable share of demand or supply) acting independently in
a perfect market. A perfect market is one in which the traders have full
knowledge of all offer and bid prices.”

Interestingly, Clark goes to some pains to note that actual market pro-
cesses never approximate “perfect” competition.'® That’s significant because
if any one assumption fails to obtain, meeting the other assumptions may be
pointless, or harmful.

That argument is particularly important for this paper, because the
blackboard model is ill-suited for understanding, much less effectively

12 competition, 30 THE AM. ECON. R. 242, 243 (1940).

13 Nicholas Kaldor, The Equilibrium of the Firm, 44 THE ECON. J. 61, 61-62 (1934).

1 George Stigler, Perfect Competition, Historically Contemplated, 65 J. POL. ECON. 1, 14 (1957).
15 Clark, supra note 12, at 241.
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regulating, the platform economy. Specifically, if “perfect information is vi-
olated, then brand name and product differentiation become essential. But if
these conditions are required, firms need to be large, not small. In fact, if
information is imperfect and “trust” is a significant problem, then “many
small sellers” is the worst market structure. ¢

Nonetheless, the general tenor of economic policy advice is to approxi-
mate “perfect” competition. If this cannot be done, then the resultant “market
failures” dictate state intervention. However, there is another level of state
“direction,” in which officials take a more direct role, actively managing
prices and the flow of liquidity toward some sectors and away from others.
This is called “industrial policy.” In capitalism, there is always an industrial
policy, in the sense that certain actions are socially encouraged, and others
discouraged. The “industrial policy” can be laissez-faire, relying on signals
from profit and loss.”” On the opposite end of the spectrum, the system can
rely on state-owned enterprises and directly managed prices. The guestion
for public policy is whether the direction, and magnitudes of these laissez-
faire profit and loss signals are “optimal,” or whether “we”—state officials—
can do better.

Over at least the last one hundred and fifty years, economics research
has identified two questions: first, can bureaucratic experts and planners gen-
erate the information they need to calculate the Pareto superior set of market
activities? This is the “socialist calculation” debate, often associated with
Austrian economics. Second, even if that vector of policies, taxes, and sub-
sidies were known, is there any reason to expect that state officials will ignore
rational political incentives, 2022), and act in the public interest at the cost of
achieving their own goals of increased wealth and power? This is the “Public
Choice objection,” often associated James Buchanan and his followers.

The argument of the neo-Brandeisians is that performance of markets
under perfect competition, and state regulation of prices, through industrial
policy, is substantially better than laissez-faire outcome. They hold that per-
fect competition is not just an instrumentally useful process, but should be
itself the desired outcome. Wider “participation” in industry is more “demo-
cratic,” and provides more nodes of countervailing power to block the con-
centration of economic, and ultimately political, power. It is almost as if firm
participation is related to voter participation in politics, where more is (for
Progressives) always better.

16 gee generally, Harold Demsetz, THE ECONOMIC OF THE BUSINESS FIRM: SEVEL CRITICAL

COMMENTARIES, (1995). The problem of having sufficient resources to “compete” is discussed by Dem-
setz . Michael Munger, THE SHARING ECONOMY ITS PITFALLS AND PROMISES, (2021). For the three-part
taxonomy of “transaction costs”—triangulation, transfer, and trust see Munger. See generally, See gener-
ally, Roderick Hill & Anthony Myatt, Overemphasis on Perfectly Competitive Markets in Microeconom-
ics Principles Textbooks, 38 THE J. ECON. EDU., 58 (2007). For an interesting, and concerning, discussion
of the problem of the myopia of economists with respect to “perfect” competition, see Hill and Myatt.

v Ludwig von Mises, Profit and Loss, MISES INSTITUTE, (Oct. 7, 2006), https://mises.org/mises-
daily/profit-and-loss . See generally Robert Solo, Industrial Policy, 18 J. ECON. ISSUES 697(1984).
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This clarifies the difference between the two philosophies contesting the
concept of competition.

e If the goal of policy is to harness the market system to benefit con-
sumers, as is true for the CWS, then competition is a means. If some contract,
market structure, or economic arrangement reduces the number of alterna-
tives, but improves the quality of the remaining alternatives and reduces their
price, then that arrangement might well be allowed or even encouraged. So-
licitude for the number of alternative consumption choices, or (what amounts
to the same thing) maximizing the number of distinct, autonomous producers
in the market, cannot be an end in itself.

e But in the neo-Brandeisian world, the other considerations are the
heart of the matter, because it is the process of checking, counterbalancing,
and ultimately controlling the market power of producers, that is the goal of
policy, the end of informed industrial policy. Further, the goal of checking
corporate power is lexically prior: weaker, smaller firms are the main goal,
even if the cost is inferior, more expensive products for consumers.

C. Maximize Alternatives, or Empower Creative Destruction

To understand the importance of competition, it is important to appre-
ciate just how odd, and discordant, the blackboard notion of “perfect” com-
petition really is. In the popular mind, “competition” in commerce, just as in
elections, courtrooms, and sports, requires conscious intention, considerable
resources and substantial organization. The participants must practice, pre-
pare, and put forth their best effort for competition to be recognizable as such.
In commerce, this means that firms can operate at sufficient scale to invest
in research, to develop new products and processes of manufacture, and can
coordinate the activities of complex supply chains and technical require-
ments. New firms, and entire new industries, can spring up overnight, offer-
ing competition in areas that only a short time ago seemed like hidebound
monopolies, or in some cases simply didn’t exist at all as product markets.

That system of market competition need not have many firms, all pro-
ducing the same homogenous product. In fact, a “healthy” system of compe-
tition is precisely that set of arrangements that allows innovation to take over,
even to destroy, existing arrangements.® Walmart was once seen as the de-
stroyer of worlds, forcing the closure of main street shops across the country.
The fear was predation: once all the competition was destroyed, Walmart

18 JOSEPH A. SCHUMPETER, CAPITALISM, SOCIALISM, AND DEMOCRACY 83 (1942). (Joseph Schum-
peter famously recognized the analogy to biological competition within an ecosystem, in the form of
evolution: “The opening up of new markets, foreign or domestic, and the organizational development
from the craft shop to such concerns as U.S. Steel illustrate the same process of industrial mutation—if |
may use that biological term—that incessantly revolutionizes the economic structure from within, inces-
santly destroying the old one, incessantly creating a new one. This process of Creative Destruction is the
essential fact about capitalism.”)
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would possess power unchecked, and could raise their prices. Except, that
has never happened; instead, prices have continued to fall, in real terms, and
consumers have benefited. Unexpectedly, an upstart online bookstore that
didn’t even exist in 2000 started to sell products and deliver them directly to
consumers. Amazon became a giant, and started competing with Walmart,
another giant. Each were able to set prices, which was clearly not consistent
with perfect competition.®® But the prices kept going lower, creating huge
rewards for consumers.

There is a problem, from the neo-Brandeisian perspective: both compa-
nies are profitable! Doesn’t that mean their prices are “too high”? This is the
heart of the matter, and it’s the central reason why the new competition policy
militants in the Biden administration are doing great harm. Under perfect
competition, but in a setting where production exhibits economies of scale
and problems with information, it is true that many small, inefficient firms
don’t make a profit. The reason is that costs are high and firms cannot operate
at a scale sufficient to drive those costs down.

Nonetheless, prices paid by consumers in “perfect” competition are ac-
tually higher-and probably much higher—than prices paid in a system with
real competition. Effective competition is offering better products at lower
prices; firms that do that rapidly grow in size and market share. By defining
competition (a good thing) as predation (a bad and illegal thing;),? neo-
Brandeisians are inverting the very notion of competition itself. To put it
more simply, the CWS paradigm sees contests for profits, fought by large
firms that have the resource to design new and cheaper ways to serve cus-
tomers, as the mechanism by which competition plays out. Neo-Brandeisians
see exactly this same process as a per se violation of the antitrust laws.

D. Two Examples: Credit Cards and Airlines

In early March of 2024, Senator Elizabeth Warren argued that the Biden
administration, through the FTC, should block the acquisition of Discover by
Capital One (both are credit card companies). Her logic was that “perfect

19 Hayek, Competition as a Discovery Procedure (1978), reprinted in SHAPING
ENTREPRENEURSHIP RESEARCH 185, 187 (Dew et. al. eds. 2020). If most entities, most of the time, are
able—in fact, are required—to set prices, what is to prevent the exploitation of consumer needs by charg-
ing high prices? The answer invoked by neoclassical economists is competition. Competition can be ex-
plicit (reacting to the pricing decisions of others), or anticipated (forecasting the reaction by competitors
in response to one’s own pricing decisions), or precautionary (looking ahead to the entry into the industry
of new competitors if prices are high enough to imply positive profits in the post-entry industry). The
important thing to recognize is that the result of this pricing uncertainty through “trial and error” gives an
explicit mechanism that fleshes out the abstract “tatonnement” of equilibrium theory. As a result, compe-
tition is not just a disciplining force, but also a “discovery procedure” through which market participants
learn their cost structures and the opportunity costs of resources signaled through prices.

20 gee generally Paul H. Rubin, Emporiophobia (Fear of Markets): Cooperation or Competition?,
S. ECON. J. (2014).
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competition” required the denial, because two small firms are always better
than one medium size firm. Yet one need only take a look at the larger indus-
try, where Visa, Mastercard, and American Express control fully 98% of
credit clearing transactions, to realize the folly of that approach. If the Capital
One-Discover marriage can be consummated, there will be more competition
in the industry, not less. The newly formed entity would have had the finan-
cial power, and the scale of transactions, to force the credit card industry out
of its anachronistic ways.

To be fair, the existing logic of antitrust enforcement is to take the “in-
dustry” as a narrowly defined set of firms all in the “same business,” and then
to imagine alternative industry structures and make predictions about the im-
plications for price and output. “More firms” would appear to translate into
smaller subparts, to create more choices for consumers. But that logic cata-
strophically precludes actual increases in competition, the real kind that in-
volves new firms strong enough to offer a real fight.

The current credit card infrastructure was built to clear transactions in
an era where a card with raised letters was placed in a machine, and run “Ka-
CHUNK?” over by a press to create carbon paper copies, which could then be
processed. The level of fees is too high, and the technical aspects of clearing
transactions are cumbersome and wasteful. Adding a new player to this con-
test, especially a player with the financial punch of a combined Capital
One/Discover, creates an environment where rapid change could take place,
in directions that will quickly reduce costs and speed transaction clearing.

The other recent example was the proposed merger between Spirit Air-
lines and JetBlue. The deal was announced with high expectations, both be-
cause each of the companies was faltering on its own, and because the com-
bined company could realize synergies in scheduling and administration that
would likely allow it to compete effectively by lowering prices. Spirit, known
for its ultra-low-cost model, reasonably selected JetBlue, a carrier known for
its (slightly) better service standards and broader route network. But the pro-
posal was ultimately thrown out, ostensibly due to concerns about....compe-
tition.

The deal faced intense scrutiny from antitrust regulators concerned
about reduced competition in the market. The Federal Trade Commission
(FTC) and Department of Justice (DOJ) raised alarms that consolidating
these two airlines could lead to higher fares and fewer choices for consumers.
As far as | can tell, what was meant is that there would be one fewer line
quoted on Orbitz or Expedia for the air routes that both companies flew. Sev-
eral states also filed lawsuits challenging the merger on the grounds that it
would diminish competition and harm travelers.

Despite efforts to address these concerns through concessions and as-
surances by Spirit and Jet Blue, the regulatory bodies remained unconvinced.
The merger's collapse highlighted the complexities of airline consolidation
in a market already dominated by a few major players. Both Spirit and Jet-
Blue were left to reconsider their strategies independently, with the failed
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merger underscoring the challenges of navigating regulatory landscapes in
the highly competitive aviation industry. The most likely outcome is that one
or both of the companies will face bankruptcy.

But let’s put the bankruptcy outcome aside; obviously, if both compa-
nies go bankrupt then that will mean fewer choices for consumers. Since
bankruptcy is now likely to happen for at least one of the firms, the decision
was a bad one on those grounds alone. Still, let’s put that to one side. What I
want to point out is that the merged entity would have been “more competi-
tive” than two smaller, and increasingly feeble, competitors. As was noted at
the outset of this section, the degree of “competition” has no necessary rela-
tion to the number of firms. One more medium-sized competitor would have
increased competition, not reduced it, even if meant “fewer choices” for con-
sumers. The neo-Brandeisian goal of maximizing “participation” by many
small firms is simply inconsistent with competition in a capital-intensive in-
dustry such as airlines.

E. Antitrust and the Problem of Power

Profit-maximization has an awkward connection with competition. It’s
true that acting to compete, by reducing price, improving service, and in-
creasing quality, is one way to earn profits. However, it is also possible to
“earn” profits by collusively agreeing not to compete, to negotiate contracts
in restraint of trade, or to organize cartels. The managers of firms, especially
in oligopolistic industries, will quickly recognize that “ruinous” competition
is what is preventing them from making profits.

The problem is that state action to manage industry structure and con-
duct also has an awkward connection with competition.2 Price floors, price
supports, entry barriers and occupational licenses all confer artificial market
power. But these features of markets are backed by state power, which cannot
be overcome by competition or entry. Such government-conferred powers
can be the actual source of the problems with effective competition that an-
titrust later seeks to “solve,” as if the problem were lack of competition rather
than government protections. Consequently, public policy advocates have a
problem: left to their own devices, market participants are very likely to col-
lude and seek agreements to limit competition, precisely because they seek
profits, not competition for its own sake. But political forces are likely to
respond to these same pressures, precisely because of the artificial “rents”
that market restrictions produce,? so that giving elected officials discretion
to direct pricing and market structure is likely to make things much worse.

21 gee generally Richard A. Epstein, Monopolization Follies: The Dangers of Structural Remedies
Under Section 2 Of The Sherman Act, 76 ANTITRUST L.J., 205 (2009).
22 illiam F. Shughart, Antitrust Agonistes, 17 J.L. ECON. & PoL'Y, 1,3 (2022).
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The apotheosis of classical Brandeisian antitrust philosophy and policy
was the period after WWII, during which economic planning and price man-
agement expanded rapidly. They sought to manage competition to discipline
behavior, in the form made famous by the “structure, conduct, performance”
model of industrial organization.? The implied goal of economic planners
was to approximate the conditions of the hypothetical “perfect competition”
model where all the agents were price-takers.

The barogue excesses of this bureaucratic centralization—including, it
should be said, the wage and price controls imposed by the Republican Nixon
administration —led Democrat president Jimmy Carter to push deregula-
tion.?* The dismantling of the top-down competition policy disrupted regula-
tory conventions. The “Law and Economics” movement in law schools and
political economy also challenged the status quo in the Supreme Court, es-
tablishing a more decentralized focus for industrial policy, centered on the
CWS. “Law and Economics” had actually been mobilized in the late 1960s.%

The origins of the CWS can be found in the 1977 Supreme Court deci-
sion, Continental T.V., Inc. v. GTE Sylvania Inc., discussed in detail in
Wright and Ginsburg.e Continental was a franchised retail seller of GTE-
Sylvania televisions, and objected to the vertical arrangements imposed by
Sylvania in the franchise contract. In particular, Continental alleged that Syl-
vania was restricting the ability of sellers to compete by offering the product
in various locations and in a variety of settings. This, according to the com-
plaint, was a per se violation of Article | of the Sherman Act.? And the claim
was plausible, because in United States v. Arnold, Schwinn & Co analogous
contractual provisions had in fact been held to be per se violations.?

But the Supreme Court overturned both the lower court ruling in Conti-
nental and its own precedent in Schwinn. The important part of the decision

23 gee generally Richard Caves, AM. INDUS.: STRUCTURE, CONDUCT, PERFORMANCE (1967); Clark,
supra note 12; Joe S. Bain, Workable Competition in Oligopoly: Theoretical Considerations and Some
Empirical Evidence, 40 THE AM. ECON. R. 35; Frederic M. Scherer, INDUS. MKT. STRUCTURE & ECON.
PERFORMANCE (1970).

24 see Robert Pitofsky, Proposals for Revised United States Merger Enforcement in a Global Econ-
omy, 81 GEORGETOWN L. J. 195, 235 (1992); Andrew D. Crain, Ford, Carter, and Deregulation in the
1970s, 5 J. ON TELECOMM. & HIGH TECH. L. 413, 415 (2007).

5 see Henry G. Manne, Mergers and the Market for Corporate Control, 73 J. OF POL. ECON. 110,
110 (1965); see generally Robert H. Bork, The Goals of Antitrust Policy, 57 Am. Econ. R., 242, 242
(1967); James M. Buchanan & Dwight R. Lee, Private Interest Support for Efficiency Enhancing Antitrust
Policies, 30 ECON. INQUIRY 218, 218-224 (1992); George Bittlingmayer & Thomas W. Hazlet, DOS
Kapital: Has Antitrust Action Against Microsoft Created Value in the Computer Industry? in MICROSOFT,
ANTITRUST AND THE NEW ECONOMY: SELECTED ESSAYs 193, 193-219 (David S. Evans ed., 2002).

2 joshua D. Wright and Douglas H. Ginsburg, The Goals of Antitrust: Welfare Trumps Choice, 81
FORDHAM L. REV. 2405, 2405-06 (2013).

27 15U.5.C. §§ 1-38 (1890).

28 United States v. Arnold, Schwinn & Co., 388 U.S. 365, 382 (1967).
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is the new precedent, that there are no per se violations of the Sherman Act.?
To implement this different interpretation of the antitrust statutes, the Court
instructed regulators to determine whether there was an economic justifica-
tion for the contractual provisions in question. And the Court privileged jus-
tifications that benefitted consumers, so that if the original seller had some
reason charge a price, produce products, or provide services that required
such provisions, then such a justification was actually a per se defense, and
no other defense needed to be offered. If consumers benefitted, then almost
any contractual provision, no matter how restrictive, was allowed and could
be enforced in court.

It could be argued that this “consumer welfare trumps choice” logic has
long been central to economic policy.® Breaking up large firms just for the
sake of ensuring consumer choice—i.e., multiple alternatives offered by sep-
arate firms—ignores the enormous losses to consumer welfare that would
result.

But that argument, though ascendant for some decades, is not univer-
sally accepted. The focus on consumers allows industries to be concentrated,
which is a threat to democracy.? It might seem that the claim might be about
concentrations of power, and that’s not wrong, but a substantial part of the
argument about democracy seeks to create more participation—and, implic-
itly, more jobs. This argument either claims that there is no cost to consum-
ers, or that if there is a cost it is worth it because greater participation is a
democratic end in itself. Some of this work plausibly points out that the CWS
was never as precise a standard as proponents had claimed.3? Others want to
use “antitrust policy” as a rationale for accomplishing a checklist of goals,
ranging from industrial policy, to job creation, to redistribution in accordance
with social justice.

This “originalist” reinterpretation for expanding antitrust enforcement
goes well beyond the “consumer welfare standard” to encompass social jus-
tice, the welfare of competitors, and the environment. The reason that it is

2 n fact, both the facts and the finding are rather more complicated than I have described here. See
Wright & Ginsburg, supra note 26, at 2406.

30 g, at 2405-06; see generally Thomas W. Hazlett, U.S. Antitrust Policy in the Age of Amazon,
Google, Microsoft, Apple, Netflix and Facebook, INVITED PAPER FOR THE U.S. HOUSE OF
REPRESENTATIVES, JUDICIARY COMMITTEE, BIPARTISAN INVESTIGATION INTO COMPETITION IN DIGITAL
MARKETS (2020).

1 Zephyr Teachout, Government Needs to Find Big Tech a New Business Model, THE ATLANTIC,
Feb. 21, 2021, https://www.theatlantic.com/ideas/archive/2021/02/government-needs-find-big-tech-new-
business-model/618099/; See also, Shughart, supra note 22 at 655.

32 E.g., Barak Orbach, The Antitrust Consumer Welfare Paradox, 7 J. O0F COMPETITION L. & ECON.
133, 133-64. (2010).

33 gee generally Tom Ewing & Robin Feldman, The Giants Among Us, 27 STAN. TECH L. REV. 1,
26 (2012); Lina M. Khan, Amazon’s Antitrust Paradox, 126 YALE L.J. 710, 739-744 (2017); Lina M.
Khan, The Separation of Platforms and Commerce, 119 COLUMBIA L.R. 973 (2019); ZEPHYR TEACHOUT,
BREAK 'EM UP: RECOVERING OUR FREEDOM FROM BIG AG, BIG TECH, AND BIG MONEY (2020).
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“originalist”* is that advocates are seeking to revive the themes clearly pre-
sent in the debates and speeches surrounding the passage of the original pas-
sage of the Sherman Act.® This return to an originalist conception of the
Sherman Act and trust-busting centers size alone as an offense, because the
objective of the legislation was specific and literal: competition. 3 The prob-
lem is that the development of economic analysis has demonstrated that com-
petition can be anticipated, or precautionary, rather than only being explicit.
Where the CWS sees price reductions as competitive, the neo-Brandeisians
see it as predation. The latter group seeks a return to a focus on structure,
rather than conduct. The logic is that excessive concentration confers market
power, regardless of whether there is any evidence that large firms have ex-
ploited that market power.

In the following section, I turn to the “new economy” firms, or platform.
Platforms are giants, by their very nature. There are, to be sure, serious prob-
lems with the power of giants, but these are not problems that can be solved
for forcing “more choices” or breaking up existing firms. We are heading
into uncharted waters, both in terms of the economic problem to be dealt with
and in terms of the dominant policy response.

I1l. PLATFORMS
A. Introduction

I argued in Tomorrow 3.0 that the world is on the cusp of the third great
economic transformation.s” Humans were adapted, in evolutionary terms, to

34 Mark Glick, Antitrust and Economic History: The Historic Failure of the Chicago School of An-
titrust, 64 THE ANTITRUST BULL. 295, 305-06 (2019).

35 MAJORITY STAFF OF S. COMM ON THE JUDICIARY, SUBCOMM. ON ANTITRUST, COM. & ADMIN.
L.,117TH CONG., INVESTIGATION OF COMPETITION IN DIGITAL MARKETS: MAJORITY STAFF REPORT AND
RECOMMENDATIONS (2020). https://www.govinfo.gov/content/pkg/CPRT-117HPRT47832/pdf/CPRT -
117HPRT47832.pdf. The most comprehensive manifesto of the NAP is the “Report of the Majority Staff”
of the House Subcommittee on Antitrust, Commercial and Administrative. See Michael C. Munger, Gi-
ants Among Us: Do We Need a New Antitrust Paradigm, 33 Const. Pol. Econ. 445, 447-48 (2022). The
Report is a detailed declaration of concrete proposals for policy change. Including a variety of “nondis-
crimination” rules, a reversal of the presumption in mergers, so that all mergers are illegal unless the
authorities grant permission, introducing “due process” litigation avenues in the case of disparities in
bargaining strength of contracting parties, and perhaps most important:

“reasserting the original intent and broad goals of the antitrust laws by clarifying that they are designed to
protect not just consumers, but also workers, entrepreneurs, independent businesses, open markets, a fair
economy, and democratic ideals.” Id. at 448.

36 gee generally A.C. Pritchard & Todd J. Zywicki, Finding the Constitution: An Economic Analysis
of Tradition's Role in Constitutional Interpretation, 77 N.C. L. Rev. 409, 409-521 (1999). It is not clear
that Progressives are in any way serious about the actual principle of “original” intent or tradition.

37 see generally MICHAEL C. MUNGER, TOMORROW 3.0: TRANSACTION COSTS AND THE SHARING
EconomY (2019).
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live in small bands and to specialize in cooperative defense and obtaining
food as hunter-gatherers. | want to connect the move toward platforms, which
are necessarily large because of network economies and economies of scale,
to the resurgence of aggressive antitrust enforcement that holds size—
alone—to be an offense.

The first great economic revolution was the Neolithic, or the move to
fixed agriculture. The increase in the ability to produce food allowed the size
of communities to grow dramatically. This had the effect of creating hierar-
chical societies, but the expansion of the size of the community also allowed
such societies to elaborate division of labor. The emergence of Olson’s “sta-
tionary bandits” allowed specialists in violence to protect increasingly large
groups in what came to be cities.® Cities, in turn, increased the size of the
cooperation horizon to enable further elaboration of division of labor, so that
improvements in metals, weapons technology, and tactics could be realized.
This “government” specialized, first and foremost, in directing and control-
ling violence.® The transformation made large scale cooperation possible,
because the infrastructure of communication and trade—written language,
systems of accounting, institutions for defining property rights and adjudi-
cating disputes over agreements, currency systems, financial systems for
credit and clearing transactions, and many other—were created and im-
proved, over centuries.

This system remained essentially static for around 10,000 years. In
1776, Adam Smith entitled chapter 3 of Book I of The Wealth of Nations in
a way that presaged the second great economic revolution: “That the Division
of Labor is Limited by the Extent of the Market.”* What Smith understood
was that increasing returns to the size of cooperation horizon can be ex-
panded beyond the medieval city-state, and take advantage of what we now
think of as comparative advantage in faraway places: it’s expensive to grow
bananas in Sweden, or to make woolen sweaters in Costa Rica.

Smith’s insight took an additional step: beyond simple exogenous com-
parative advantage, division of labor can create differences in productivity
endogenously, as in Smith’s example of the street porter and the philoso-
pher.#t Markets provide a setting that enable people to look for tasks where
there are differences in productivity:

38 Mancur Olson, Dictatorship, Democracy, and Development, 87 Am. Pol. Sci. Rev. 567, 567
(1993).; Mancur Olson & Martin McGuire, The Economics of Autocracy and Majority Rule: The Invisible
Hand and the Use of Force, 34 J. of Econ. Literature 72, 72 (1996).

39 Max Weber, Politik als Beruf, in GESAMMELTE POLITISCHE SCHRIFTEN 396, 396-450 (1921); see
generally DOUGLASS NORTH, JOHN JOSEPH WALLIS, & BARRY WEINGAST, VIOLENCE AND SOCIAL
ORDERS: A CONCEPTUAL FRAMEWORK FOR INTERPRETING RECORDED HUMAN HISTORY (2009).

40 ADAM SMITH, THE WEALTH OF NATIONS 15 (1776).

4 4. at14. (As Smith put it: “The difference of natural talents in different men, is, in reality, much
less than we are aware of; and the very different genius which appears to distinguish men of different
professions, when grown up to maturity, is not upon many occasions so much the cause, as the effect of
the division of labour. The difference between the most dissimilar characters, between a philosopher and
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But without the disposition to truck, barter, and exchange, every man must have procured to
himself every necessary and conveniency of life which he wanted. All must have had the same
duties to perform, and the same work to do, and there could have been no such difference of
employment as could alone give occasion to any great difference of talents.*?

Where the Neolothic Revolution had made cooperation at scale possi-
ble, the Industrial Revolution made it productive. If we define (following
North) “markets” as the set of institutions that reduce the transaction costs of
impersonal exchange, then we have a theory of economic history that uses
division of labor as a motor.** Where the Neolithic Era enabled the develop-
ment of cities and larger scale cooperation within a government system, the
Industrial Revolution enabled cooperation across political entities, and at
scale. The creation of even more widely accepted currencies, credit, trans-
portation, provisions for insurance, and the projection of military protection
for trade routes, were all caused by a desire to “truck, barter, and exchange”
on an increasingly larger scale, meaning that faraway places now became
potentially part of the cooperation horizon. #

B. The Platform Revolution: Selling Connections

Which brings us to what | claim is the third great economic transfor-
mation, the Platform Revolution.” These new and transforming economic
developments will create a space where the old desire to “own stuff” will
morph into an ability to “use stuff.” We already have more than enough stuff,
if we used it more efficiently.

That’s where Platforms come in. They don’t sell stuff; they enable con-
nections. The problem with “sharing” in the traditional sense is that the trans-
action costs of arranging, transferring, and returns items within a sharing

a common street porter, for example, seems to arise not so much from nature, as from habit, custom, and
education. When they came into the world, and for the first six or eight years of their existence, they were,
perhaps, very much alike, and neither their parents nor play-fellows could perceive any remarkable dif-
ference. About that age, or soon after, they come to be employed in very different occupations. The dif-
ference of talents comes then to be taken notice of, and widens by degrees, till at last the vanity of the
philosopher is willing to acknowledge scarce any resemblance.”)

42 1d. at 14,

43 DouGLASS C. NORTH, STRUCTURE AND CHANGE IN ECONOMIC HISTORY 4-7 (1981); see also
DOUGLASS C. NORTH, INSTITUTIONS, INSTITUTIONAL CHANGE, AND ECONOMIC PERFORMANCE 27-35
(1990).

4 gee Munger, M.C. Self Interest and Public Interest: The Motivations of Political Actors, Critical
Review vol. 23(3), 339-57 (2012); see also Guzman, R.A., Munger, M.C. Euvoluntariness and just market
exchange: Moral dilemmas from Locke’s Venditio, Public Choice 158, 39-49 (2014). The question of
whether an exchange or action is “voluntary” can be complex. For more careful definitions, and examples.

45 Munger, M.C., THE SHARING ECONOMY: ITS PITFALLS AND PROMISES 4-9, 26 (The Institute of
Economic Affairs, 2021) (2018).
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group are prohibitive. Platforms commodify excess capacity in “stuff” by re-
ducing transaction costs along three dimensions:

e Triangulation: Costs of finding out about the existence, location, and
quality of a desired good or service, and learning about the existence of po-
tential consumers who might want to acquire these things.

e Transfer: The delivery of the good or service, and the clearing of pay-
ment for these things.

e Trust: The assurance that the good or service is of the expected qual-
ity, and that the payment is of the expected amount.*

Demand curves slope downward, meaning that lower costs will cause
increased quantity demanded. The difference is that platforms primarily re-
duce transaction costs, rather than money price, but for consumers that still
works to increase the quantity sold. Platforms sell connections, and transac-
tions that would otherwise not exist take place.*” I mean literally “take place,”
in the sense that a physical (ancient souks, or a modern mall) or virtual (the
Sears catalog, on paper, or Amazon, on the internet) place is provided where
buyers and sellers can find each other. Uber doesn’t sell rides; it sells con-
nections between someone who needs a ride and someone else who has a car
and a few spare minutes.

AirBnB doesn’t rent bedrooms, it sells connections between someone
who needs a place to stay and someone who doesn’t expect to use their apart-
ment for a few days. Owner/consumers are thus able to become sellers, grant-
ing temporary and conditional access to the underutilized assets that they
own, often—but not necessarily—in exchange for payment.* Many durable
assets, ranging from clothing to kitchen equipment, and from lawn mowers
to electricity generation facilities, sit idle for some portion of their useful
lives. Digital platform markets make excess capacity economically relevant
by increasing the opportunity cost of idleness. Each unused minute involves
both storage costs and the opportunity cost rate of return that the durable
asset’s owner could be earning on excess capacity. Platforms allow the com-
modification of excess capacity, or allow many individuals to act as both
buyers and sellers in “markets” for content in a fluid way. On Facebook, In-
stagram, TikTok, Twitter, Youtube, and dozens of other platforms users can
consume content produced by others, produce and upload their own content,
and participate in discussions of both.

Platforms exhibit sharply increasing returns to scale. The more buyers
and sellers, the lower the transaction costs of buying and selling. But that

46 1d. at 26.

47 gee generally Thierer, et al., How the Internet, the Sharing Economy, and Reputational Feedback
Mechanisms Solve the “Lemons Problem” 70 UNIV. MIA. L. REV. 3 (2016) (for background and discus-
sion). This point is often missed, or confused, by the traditional emphasis on competition as the only
mechanism for disciplining private market processes.

48 Filippas, et al., Owning, using, and renting: some simple economics of the sharing economy 66
MANAGEMENT SCIENCE 9, 4152-72 (2020).
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benefit is also the problem with platforms: they become giants. Consider
Leamer’s distinction between forklifts and microphones.® Where production
processes in the industrial revolution were generally “forklift” technolo-
gies—highly productive but requiring approximately linear input increases
to produce more output—platforms are “microphone” technologies. If | have
a microphone, and access to the internet, if | can provide music or spoken
content to one person, it costs little more to deliver that content to 10, 100,
or 1 million people. In the case of Uber or AirBnb, the ability to crowd-source
trust through an inventory of reviews means that costs are likely to fall at the
margin over broad ranges of expanding scale. As Koopman, et al (2015) point
out, this nearly free assurance of trust is an enormous benefit to consumers
and sellers alike because enabling trust cheaply enables millions of transac-
tions that otherwise would never be observed.®

In the following section, I will single out a particular type of platform—
social media platforms—to consider the implications of increasing returns
and network economies.

IV. SOCIAL MEDIA AND THE TRIPARTITE OBSTACLE
A. Media and the Medium

The notion of “the media” is new, dating from the early 19" century.
Media is simply the plural of “medium,” and the medium was a way of trans-
mitting information and opinions. The spread of newspapers in the 19" cen-
tury depended on the spread of literacy, but with substantial literacy newspa-
pers became an important medium. The invention of the telegraph in 1837
depended on the spread of railroads, or, perhaps more accurately, was made
necessary by the spread of railroads, because some means of rapid commu-
nication over large distances was important for ensuring safety and meeting
timetables for arrivals.

As far as | can tell, the first time an outsider referred to “the media” as
something of social consequence was shockingly recent: In 1954, Marshall
McLuhan crocheted: “The media are not toys; they should not be in the hands
of Mother Goose and Peter Pan executives. They can be entrusted only to
new artists because they are art forms.”* He also pointed out that “the me-
dium is the message,” noting that any medium is simply a means of convey-
ing or transmitting a message which must itself be expressed in some other
medium.52 Electric light is not a message, but an iPhone screen can use

49 EconTalk, Ed Leamer on Outsourcing and Globalization, at 39:44 (July 9, 2007),
https://www.econtalk.org/leamer-on-outsourcing-and-globalization/.

50 Koopman et. al., The Sharing Economy and Consumer Protection Regulation: The Case for Pol-
icy Change, 8 J. BUS. AND ENTREPRENEURSHI at 529-41.

51 McLuhan, Marshall, COUNTERBLAST, (Harcourt 1970)(Self-Published 1954).

52 McLuhan, Marshall, CRIME AND MEDIA, 20-31, (Routledge 1st ed. 2010) (1964).



File: 11 - Munger Created on: 4/2/2025 10:01:00 AM Last Printed: 5/9/2025 12:45:00 PM

2025] WE MuST ABANDON THE IDEA OF "PERFECT" COMPETITION 311

patterns of electric light to deliver information packaged as text or videos,
which have their own vernacular of meaning.

Of course, it’s tempting to think that the ideal way of learning, worship-
ping, or becoming informed involves no intermediaries, nothing to stand be-
tween us and the truth. But there are problems with finding reliable ways of
learning the truth. The result has been what analysts call “disintermediation,”
or the disruption of traditionally reliable mediating institutions. As | have
argued before, there are distinct but connected problems:

¢ publication cost—the cost of producing a message, and gaining ac-
cess to a medium on which the message can be encountered by an audience

o verification—a process for determining truth or falsehood, and adju-
dicating disputes over veracity

e curation—a process for determining importance or significance;
given the sharp constraints on attention and bandwidth, this amounts to “you
should look at this, and not that™s

The connection among these functions is clear: if publication costs are
high, either in terms of using the medium of communication, or in publishing
one thing rather than another in a scarce time frame, then problems of verifi-
cation and curation are much more easily solved. But when publication costs
approach zero, society faces unusually severe problems. Anonymous entities
can easily enter the market to compete for attention, and accurate curation
(“This is important!”) gives way to click-bait (“This is interesting! You
won’t believe this one weird trick!”). Verification also becomes impossible,
or prohibitively expensive. The reason is that the discovery of falsehood can
be crowd-sourced, but the demonstration of truth or importance cannot. And
that is exactly the context in which the current conversation about size, and
“choice” in social media platforms, is playing out.

B. Legacy Media Solved Problems of Publication Costs, Curation, and
Verification

In 1965, in the U.S. at least, there were two essential media for convey-
ing news were newspapers and television. Radio, which had once been dom-
inant, had already begun to lose out to television, but it was still important.
All three of these media had substantial entry barriers to participation, both
because transmission/publication equipment was expensive and because the
number of frequency licenses was artificially restricted> by the Federal

53 see M.C. Munger, Blogging and political information: truth or truthiness? PuBLIC CHOICE 134,
at 125-38 (2007).

4 See Hazlett, Thomas W. “U.S. Antitrust Policy in the Age of Amazon, Google, Microsoft, Apple,
Netflix and Facebook,” 35 CONSTITUTIONAL POLITICAL ECONOMY, at 73-108, (April 17, 2020, reprinted
in Springer, March 2023) https://link.springer.com/article/10.1007/s10602-022-09391-9 (paper for the
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Communications Commission. The number of newspapers was shrinking,
but the size of the dominant papers was growing.% The space for “outside”
voices, opposite the editorial page or “op-eds” for papers, community mes-
sages for television, was extremely limited.

If you were to watch all three of major commercial TV networks, side
by side, for the 6:30 pm “Evening News” in the eastern time zone in 1965,
you would likely see the same basic stories presented, often in the same or-
der. The content would be largely the same on all three networks. In terms of
the three-part framework:

¢ Publication cost was extremely high. The news divisions lost money,
but were the showplaces of “serious journalism” for each network.

e The thirty-minute newscast was actually only twenty-two minutes,
because of commercials. Only the truly important matters could be discussed,
so curation was a major editorial and even commercial decision, if advertis-
ing dollars were on the line.

e Further, those stories that were important could only be discussed in
truthful terms, because the other networks also were devoting resources to
the same stories, and were eager to pounce on errors. So veracity became a
self-enforcing norm, where reporters themselves double-sourced and asked
follow-up questions.

This system had problems, of course, precisely because it was so inbred
and because entry was so difficult. But the system exhibited the stability that
comes from competition, real competition, among a relatively small number
of powerful players with the resources to devote to research and careful qual-
ity control. The interesting thing is the way that the system was destroyed,
not by new competition but by the elimination of publication costs as a bar-
rier. Walter Cronkite was beaten by guys in their pajamas, writing in the
basement.

C. The Beginning of “Social Media”

No one really saw the disruption come, least of all the legacy television
news institutions. In the summer of 2004, the CBS show “60 Minutes” had
run a segment claiming to show significant irregularities in President George
Bush’s National Guard service during the Vietnam War in the early 1970s.
Since the Bush campaign had orchestrated the “Swiftboating” of challenger

U.S. House of Representatives, Judiciary Committee, Bipartisan Investigation into Competition in Digital
Markets, reviewing antitrust policies and their historical context).

55 See Ardia, David et. al. Addressing the decline of local news, rise of platforms, and spread of
mis- and disinformation online: A summary of current research and policy proposals, UNC CENTER FOR
MEDIA LAW AND PoLicYy. 9-17 (Jan. 15, 2020), https://papers.ssrn.com/sol3/papers.cfm?ab-
stract_id=3765576 (discussing the history of local news decline and media consolidation).
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John Kerry%, raising questions about his war record, the questions about
Bush’s military service seemed like fair fame. After all, if Bush had faked
his National Guard service, this might be an important issue for voters to
evaluate. The key to the controversy was a letter that reprimanded Bush for
a failure to report for a physical, in violation of a direct written order issued
May 4, 1972, by Lt. Colonel Jerry Killian.

The “60 Minutes” segment, shown on September 4, had made liberal
use of images of the Killian letter. On September 9, Executive Vice President
of CBS News Jonathan Klein was interviewed on Fox News, debating
Weekly Standard writer and pundit Stephen Hayes. Hayes, and the host, both
cited what would now be called “social media” posts (in this case, by blog-
gers). They claimed that the documents—especially, but not only, the May 4
Killian letter—were obvious forgeries, and that CBS should acknowledge
that, and in fact should retract the entire story. This treatment of the zero
publication cost “blogosphere” as authoritative, in spite of the absence of ev-
idence curation or verification, was novel, or nearly novel, for a major news
organization.

Jonathan Klein did not “read the room;” his response was dismissive
and condescending. Rather than arguing the merits, he baldly asserted that
everyone should simply defer to CBS News, just because it was CBS News.
Klein administered what he appears to have thought was the coup de grace
when he sneered: “You couldn’t have a starker contrast between the multiple
layers of checks and balances [i.e., fact checkers at 60 Minutes] and a guy
sitting in his living room in his pajamas writing.”

Klein was quite right, but for all the wrong reasons. The “contrast” was
enormous, for two reasons, First, the guys writing in their pajamas were cor-
rect, and CBS News was wrong. But second, and almost unthinkably, blogs
were able to reach an even larger audience than CBS could reach, and to do
it faster and at zero publication costs. The internet allowed those blogs to
share the images of the supposed “direct order” in a way that meant everyone
could observe and decide for themselves, rather than relying on CBS’s trans-
parently self-serving appeal to its own authority.

Even a superficial examination of the letter revealed that it was a crude
fake.

e No 1972 vintage typewriter, particularly those on military bases,
which were a decade behind even then-current technology, could print in that
proportional font.

e Even less plausible were the raised (superscripted) letters for the unit
designations (e.g., “51st” appeared as “51°""). Superscripts, in a smaller font-
size, on a raised line, would have required changing the typing head and

5% Interview, “John Kerry Reflects on Smear Campaigns And Not Taking Anything For Granted.”
Fresh Air, with Terry Gross (September 5, 2018), https://www.npr.org/transcripts/644830886 (discussing
the swiftboating campaign from the perspective of John Kerry).
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manually moving the carriage exactly the right amount, each time a super-
script was used.

Bloggers (presumably pajama-clad) found other letters from actual files
at the same office, around the same time, and in every case those letters were
typed in an era-appropriate nonproportional typeface. It soon became clear
that the dates were inconsistent, and that the names of the officers supposedly
involved were incorrect or simply fabricated. In their hurry to be first to tell
the “story”—they were right in terms of curation, since the story would have
been important if true—CBS had cut corners on verification.

Nonetheless, news anchor Dan Rather believed strongly that George W.
Bush had in fact misrepresented his service record. Also not “reading the
room,” Rather did an on-air report where he defended “the essential truth” of
the story. The particular facts in the earlier story, of course, may have been
shaky, but that wasn’t as important—in Rather’s minds—as the need for CBS
to inform the American public. CBS obdurately defended this exercise in
“truthiness™ long after it was clear to most people, even those who shared
the basic distrust of the President and his policies, that they had gotten their
facts wrong.

I hope the reader will forgive this extended parable, because it illustrates
the problem of platforms, and scale of competition. The situation today in
media and social media actually approximates the model of “perfect compe-
tition” worshipped by the New Brandeisians: many, many choices, none of
them with any power to influence opinion on their own. Wild swings and
cascades of information and disinformation are constantly buffeting the pop-
ulation, with no entity large enough and organized enough to reliably com-
pete. Effective competition awaits the construction of a relatively small num-
ber of large entities, something analogous to the “major networks” of the
ancien regime.

To see why this is important in a zero publication-cost world, we’ll need
to go even further back, to the very dawn of mass media. Consider the crea-
tion of the printing press.

D. We've Seen All This Before: Pamphlets of the early 16" century

The reason to consider the collapse of the “legacy media” institutions of
20" century is that we have lost sight of the need for large institutions, with
reputations that constitute a depreciable brand, were the solution to a very
significant problem. | have alluded to the general problem several times, in
earlier sections: If the assumption of perfect information is violated, then the
assumption that many small firms is good is no longer true. With the reduc-
tion in publication costs, the legacy media lost their central role in defining

57 see M.C. Munger, Blogging and political information: truth or truthiness? PuBLIC CHOICE 134,
at 125-38 (2007) (discussing the origins and application of this notion of “truthiness”).
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importance and truth. But we have no alternative system, at least so far, to
carry out those important public functions.

This has all happened before, and it took centuries to restore order the
first time around. The revolution of mass printing, in the 16" century, like-
wise destroyed the institutions that until then provided dissemination, and
largely controlled curation and verification. Something like printing presses
had been around for centuries, but the Gutenberg version developed between
1445 and 1450 could actually produce printed paper at far greater scale, and
lower cost for large print runs. Presses were used mostly for calendars and
maps, because these required less setup, and a print run could produce
enough that it was possible to sell a substantial number.

The disruption came when Martin Luther used printed pamphlets as a
means of spreading the Reformation, though Luther himself was ambivalent
about the use of print because he also understood the dangers of corroding
the institutions of authority.® The real problems began for European society
after about 1510, and lasted for decades, because of the use and misuse of
anonymity.® The factors that caused decades of chaos in the 16™ century have
beset us again, and so it is worth rehearsing the argument: if publication costs
are negligible, then curation will be corrupted by click-bait-style competi-
tions for attention rather than expending the resources on socially important
topics. But then the reputational tools of verification are unsustainable, and
the system collapses.

Let us consider this argument in more detail.

Publication Costs: There are two related aspects of publication costs.
The first is the monetary costs of producing information on the relevant me-
dium. The second is the opportunity cost of producing one message rather
than another, if space and attention are scarce. When books are produced by
hand, then the limited number of talented scribes must be allocated among
competing possible projects, and the cost of paper itself was very high. Con-
sequently, the costs of producing falsehoods were prohibitive; fiascos such
as the “adulterous bible” in 1631 or the “sin on more” in 1716 King James
Bible bankrupted their publishers. But that is because the publishers could be
identified. Having a brand name as a publisher, or even as an author, was not
common until about 1700, and even then publications were frequently anon-
ymous.

The movable type printing press could print four “pages” (after they
were cut apart) on each side. A “quarto” pamphlet could be folded together
and cut in such a way that several hundred could be printed in an afternoon.

5 ANDREW PETTEGREE, BRAND LUTHER: 1517, PRINTING, AND THE MAKING OF THE
REFORMATION, (Penguin Press 2015) (2005).

% pavid Bagchi, Printing, Propaganda, and Public Opinion in the Age of Martin Luther, OXFORD
RESEARCH ENCYCLOPEDIA OF RELIGION (August 31, 2016), https://oxfordre.com/religion/dis-
play/10.1093/acrefore/9780199340378.001.0001/acrefore-9780199340378-e-269.

0 Douglass C. North, Economic Performance Through Time, 84 Am. Econ. Rev. 3, 359-68.
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These didn’t have to sell for much, provided they could all be sold quickly.
The price was generally a halfpenny,® which today would be the equivalent
of just over $4, meaning the cost of a “magazine” has been remarkably con-
stant.

Curation: In the 14™ century in Europe a “curator” was someone who
cared for souls, from the Latin word that meant “to take care of.” The idea of
“caring for,” in modern terms, has an important double meaning, implying
both that one cares about others and one who thinks for others because the
superior is better qualified to decide what should be cared about. In the me-
dia, curation means that certain institutions or organizations are entrusted to
examine all the potential facts and happenings in a day, or a week, or a coun-
try, and then provide a curated subset of that information to those who trust
that information source.

When publication is expensive, either in the sense of requiring resources
to produce or in the sense of being limited and thereby forcing opportunity
cost constraints on the curator—if we publish or announce this, we cannot
publish or announce that—then curation happens almost automatically. Since
there are fixed costs of producing media products, the failure to provide im-
portant information will result in loss of brand name for producers; if pro-
ducers try to publish anonymously, they may not be able to sell anything at
all, because the product is expensive to buy, and the user has no assurance
that the contents of media product are actually important.

Verification: The etymological roots of “verify” are extremely old, de-
riving from the Indo-European “were-o0,” meaning to true or worthy of trust.
The problem of verification in media platforms is fundamental, but vexed.
As with curation, the problem can be solved by expensive publication, which
creates a setting where brand names are important, and sustainable. But if
publication costs are (near) zero, brand names lose their value because con-
sumers are willing to sample a wide variety of different publications to see
which ones they like.

Once networks of authority begin to fall apart, they disintegrate rapidly.
Or, to put it another way, as long as there are accepted authorities it is possi-
ble to refute false information by reference to those authorities. But if author-
ity breaks down then the notion of authority forks into two or more sets of
contradictory references. If a false report can be substantiated by linking to
or referencing another false report, then there is little basis for choosing
among contradictory accounts, unless the reader/viewer happens to “know”
what is true in the first place. Since knowledge of what is true is obtained
from media products, there are information cascades the relative truth of
which cannot be decisively adjudicated in the media.

Pamphlets: In this framework, it is easy to see what happened in the 16"
century, and why it is happening again. Books and manuscripts were ex-
tremely expensive to produce, and the only entities that could afford to

61 JoAD RAYMOND, PAMPHLETS AND PAMPHLETEERING IN EARLY MODERN BRITAIN 80-81 (Cam-
bridge University Press, 2006) (2003).
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produce them governments and churches, with a small private business of
copying manuscripts available for the very wealthy. The printing press
changed this, within a few decades, and quarto and octavo pamphlets were
produced en masse. Since the marginal publication costs of pamphlets were
negligible, once the press was set up to print the first pamphlet in a run, it
was important to increase the size of print runs.

The convention in this early industry of publishing was anonymity. In
fact, not even the author was usually identified, though it was possible that
some recognition of the author would be in an “acknowledgements” section.
The printer bought words, in a particular order, from an author, and then pub-
lished the pamphlet and kept the revenue. The printer owed little else to the
author, and might well bowdlerize the text, or simply steal a text without any
contact with the author at all.

Further, since many pamphlets were sexually salacious, scientifically
scandalous, or subversive of the established government or theological or-
thodoxy, publishers were obliged by simple prudence to cloak their actions
not just in anonymity, but active secrecy. Substantial fines or prison sen-
tences were frequently levied against publishers, and the publishing business
was marginalized from the respectable professions.

E. Platforms and Self-Curation

Martin Luther wrote and distributed his 95 Theses in October, 1517.62
By 1520, that document had been translated into German and other lan-
guages, and was printed in the form of a pamphlet, a near zero-publication-
cost medium made possible by the innovation of a commercially viable print-
ing press.® As is likely apparent, the Catholic Church was taking the CBS
role, and the “guys in pajamas” were Martin Luther and the pamphleteers.
The Church tried desperately to maintain control over access to truth, and
significance, by regulating the cost of publication, but printing presses were
too easy to obtain, and pamphlets were too easy to smuggle.

After the unsettling effects of the printing press began to disrupt Europe
in the middle of the 16th century, chaos reigned for decades, and order was
restored only when publishers began to recognize the advantages to cultivat-
ing a brand name. Authors wanted to receive credit (sometimes) for their
writings, and the only way that a publisher could guarantee this is to have an
“authorized” (it’s not a pun, it means that the author gave permission) ver-
sion.® An author might publish a book or pamphlet, but anyone who owned

62 For details and background, see Andrew Pettegree, 2016, Brand Luther, New York: Penguin
Books, pp. 65-70.

63 Andrew Pettegree, 2016, Brand Luther, New Y ork: Penguin Books, pp. 70-77.

64 see Dick Plotz, The Ace Books Controversy, 1 TOLKIEN J., 2, 1-2 (1965).As late as the early
1960s, J.R.R. Tolkien added this note to the preface of his Ballantine (authorized) edition of “Lord of the
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a printing press could republish the manuscript using the author’s name, or
dropping the name and simply identifying the work by its title. Of course,
since the work was simply being stolen, there was no reason to be careful
about finding errors, or ensuring that the manuscript was complete. Selling
under the title of a legitimate work allowed the pirate publisher to depreciate
the name of that work.

The resulting chaos meant that it was nearly impossible to make money
selling legitimate works of high quality. The astute reader will likely recog-
nize Akerlof’s “Lemons Problem,”% only with publications rather than auto-
mobiles. The only entities that operated at a scale large enough, and had
enough different products at the same time, to make a brand name matter
were publishers. Once publishers had their own identity, and the identity of
the author, printed in the publication those publications were more valuable,
precisely because now publication was more expensive, or rather publishing
false or stolen products was more costly.

A number of forms of such agglomerations in search of scale were dis-
covered by entrepreneurs. A group of authors could publish pamphlets as a
group, and call it a “magazine,” which then had a brand name that could be
depreciated by publishing stories that were false or unimportant. Larger
groups of authors could jointly publish dozens or hundreds of short pam-
phlets together and call the result a “newspaper,” whose brand name was then
a way for consumers to reward truthful reporting of important topics. These
institutions allowed some authors to create valuable brand names, but these
are much less important than the names of the publishers, magazines, or
newspapers in solving the curation and verification problems. Once these in-
stitutions were in place, the costs of publication, particularly in the sense of
opportunity cost, rose enough to sustain and maintain the new institutions.

The problem is that we took such evolved institutions for granted. The
media always produce truth, and tell us what’s important. Except that with
Facebook, TikTok, Twitter, and YouTube the costs of publication again fell
to zero, just as had been the case in the 16" century. Very quickly, an analo-
gous sequence of steps occurred once again: anonymous publication, the
presentation of falsities as facts, “false flag” accounts and fake sources, and
a forking of unity of meaning so that people convinced that they knew the
truth could cite sources that other people on their side agreed were authorita-
tive. The bifurcation, and sometimes polyfurcation, of authorities meant that
it was no longer possible to have coherent conversations. “You should read

Rings”: "This paperback edition, and no other, has been published with my consent and co-operation.
Those who approve of courtesy (at least) to living authors will purchase it, and no other.” This was directed
at the pirated edition that had been published by Ace, which Tolkien had not authorized. To be fair, how-
ever, the book was not actually pirated; rather, Ace Publishing owner Donald Wolheim had asked Tolkien
if Ace could buy the rights to publish a paperback edition but was rudely rebuffed (Tolkien said that
paperbacks were “degenerate”). Doing some research, Wolheim found that Houghton-Mifflin had let the
copyright lapse and had not renewed it. Ace published, and Tolkien made his plea for “courtesy (at least).

65 George A. Akerlof, The Market for “Lemons”: Quality Uncertainty and the Market Mechanism,
84 Q. J. ECON. 488 (1970).
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more” became the all-purpose put-down, when in fact what people mean is
“You should read this source whose authority I accept but which you reject.”

There are differences, however, and these differences are important.
While pamphlets allowed very low publication costs, the direction of deliv-
ery was still from a small set of people who were authors to readers, delivered
through a platform we have been calling a “publisher.” A publisher was a
publisher by virtue of owning a working printing press, the costs of which
were substantial. Pamphlet authors might well read pamphlets authored by
others, but for the most part there were producers and there were consumers
who were different people.

With modern social media, the phenomenon of two-sided markets®
takes the process at least one additional step. An important step in the pro-
cess, at least in retrospect, was the 2005 “Mermaid Parade” on Coney Is-
land.” The Mermaid Parade was an “art event,” where people...it’s hard to
say, exactly. In any case, in 2005 the photo-sharing site Flickr had added a
small, innocuous feature, almost as an afterthought: a “tag” that was search-
able on the platform and could be attached to photos, or to an album of pho-
tos.

Before this, the cost of searching by looking, or even looking at the titles
of photographs, and then compiling a collection of images, would have been
prohibitive. Not because it was expensive, but because the value was hon-
estly not that great. However, since people naturally tagged their photos with
the generic descriptor “2005 Mermaid Parade” or some version of that, it was
possible to gain immediate, essentially free, access to literally thousands of
photos of the events of day. Publication was free, requiring only a Flickr ac-
count and a web connection to upload images, and curation could be per-
formed by the viewers themselves. Anyone who searched for “2005 Mermaid
Parade” automatically got an aggregate view, even though Flickr had not in-
tended to be an aggregator the 2005 Mermaid Parade. Putting together an
archive of these images would have included registering a URL, advertising
the site, and requesting and then displaying the photos. As a side-effect of
adding one minor feature, Flickr had eliminated a barrier between people
who are mildly interested in seeing these images, and a lot of other people
who are willing to provide images to look at. None of these people are pay-
ing, or being paid, for the activity. In fact, none of them know each other or
are likely to meet. But if transaction costs are reduced, the number of indi-
vidually trivial exchanges or instances of cooperation can be magnified al-
most beyond imagination.® There was always value there, but not enough to
overcome the transactions costs of putting that product together. Platforms

66 See generally Jean-Charles Rochet & Jean Tirole, Platform Competition in Two-Sided Markets,
1J. EUR. ECON. AsS’N 990 (2003).

67 CLAY SHIRKY, HERE COMES EVERYBODY: THE POWER OF ORGANIZING WITHOUT
ORGANIZATIONS. (2008).

68 See MICHAEL C. MUNGER, TOMORROW 3.0: TRANSACTION COSTS AND THE SHARING ECONOMY
(2018); MICHAEL C. MUNGER, THE SHARING ECONOMY: ITS PITFALLS AND PROMISES (2021).
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allow individuals to find each other, and to be both consumers and producers
of content without being paid on either end.

F. Platforms Have to Be Giants, So Antitrust is I1I-Suited to Solve the
Problem

A “platform” is a place, real or virtual, that reduces transaction costs of
exchange or cooperation, especially peer-to-peer exchange.® As was dis-
cussed above, to succeed a platform must provide users with reductions in
transaction costs along the three dimensions of triangulation, transfer, and
trust.

As is characteristic of many institutions that foster cooperation, there
are sharply increasing returns to scale in solving these problems. One of the
most important sources of increasing returns to scale in platforms is the first-
mover advantage in solving the “trust” problem. Suppose you have a new
app that could serve as a platform for ride-sharing, for apartment-sharing, or
for restaurant reviews. No one will use it until there are enough reviews to
have some certainty about trust, but you can’t get reviews unless someone
uses the app.

This is a classic Brian Arthur-style “path dependence” problem: the
“better”—but later—alternative will always be more expensive, and hence at
a competitive disadvantage, given the costs already absorbed in building the
experience in the older technologies.™ Arthur called this problem “lock-in”;
in the platform world, it means that all of the survivors will be giants. The
problem with that version of events, of course, is that it ignores the fact that
costs of transition are real costs.” The reduction in transaction costs from
being able rely on promises because of useable reviews is a genuine benefit
for consumers. To the extent that antitrust solutions would rely on breaking
up large firms, that policy is likely to have greater costs than the harms im-
posed by large platforms in the first place.

But then what is the answer? Standard, “original” anti-trust was in part
motivated by the breaking up of “trusts,” which were mechanisms for mo-
nopolizing an industry by solving collective action problems in collusion.
The argument against trusts was that the goal was to limit competition so that
the incumbent firms could coordinate on limiting our output and raising
price. In the world of platform firms, the “industry” and the “firm,” at least
in a narrow sense, are already exactly the same, so that every firm is by

69 see Lynne Kiesling, Toward a Market Epistemology of the Platform Economy, 23 ADVANCES
AUSTRIAN ECON. 45 (2018).; Munger, supra note 64.

70 W. Brian Arthur, Competing Technologies, Increasing Returns, and Lock-In by Historical
Events. 99 ECON. J. (394) 116 (1989).

15 J. Liebowitz & Stephen E. Margolis, Path Dependence, Lock-In, and History, 11 J.L. ECON.
& ORG. 205 (1995).
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definition of monopoly. Twitter has a monopoly over the Twitter platform,
Facebook has a Facebook monopoly.

For that matter, the New York Times has a “New York Times” monop-
oly, paying some people to publish their words on the Times platform, and
denying others the right to publish there, even if they offer to pay. But no one
accuses the Times of being a monopoly: it’s a private publishing platform,
and in the U.S. that means that it cannot be prevented from publishing, nor
can it be compelled to publish. Is Twitter more like a “common carrier,” the
original land line telephone service, or more like the New York Times?

The justification for the Sherman Act and other antitrust statutes is that
monopolies raise prices and restrict output. But any platform is a monopoly;
the returns to scale in lowering transaction costs are the reason for the plat-
form’s existence. Facebook has a monopoly over Facebook, but it hasn’t
raised price. Facebook—Ilike Twitter, and Wikipedia—is free to users with
an internet connection. But then a new paradigm, one that understands the
essential place of giants in the economic world, is necessary. It has to be a
genuinely new paradigm, however, not a return to “originalism” that con-
ceived of the firm as an industrial industry producing stuff, not a digital plat-
form reducing the transaction costs of cooperation. conception of the giants
must be arrived at, rather than adapting the outdated model of breaking up
trusts.

Let’s go back to the New York Times. If you pay for the subscription,
you get access to all the content. This is clearly an enormous advantage com-
pared to an author trying to enter the industry by writing for Medium. The
New York Times and Washington Post are even worse, of course. Five years
ago, when author Megan McArdle was writing interesting things online, the
Washington Post foreclosed competition by hiring her. The fact that McArdle
now writes for the Post means it is much less likely that she will be available
to write for anyone else. Worse, if you want to read McArdle, you have to
pay the subscription fee for the Post, even though you don’t want all those
other writers, only McArdle.

Facebook, for example, allows users to produce prose content, images,
and videos, and then to share them with others in a group, in a designated
list, or with anyone with an internet connection. Twitter allows users to make
immediate contact with anyone who “follows” that user, or to anyone who
follows someone who “retweets” a post. Any platform which offers connec-
tions, on which users can be both content providers and content consumers,
will enjoy network economies and possess a portfolio of reviews or ratings
that will make entry into that industry very difficult, if we define “industry”
as being synonymous with “platform”.72 Again, the New York Times

72 Geoffrey A. Manne & Joshua D. Wright, Google and the Limits of Antitrust: The Case Against
the Case Against Google, 34 HARV. J.L. & PUB. PoLICY 171 (2011); Graef et al., How Google and Others
Upset Competition Analysis: Disruptive Innovation and European Competition Law, in 25TH EUROPEAN
REGIONAL CONFERENCE OF THE INTERNATIONAL TELECOMMUNICATIONS SOCIETY (2014); Eric Fruits et
al., Relevant Market in the Google AdTech Case, in ICLE ISSUE BRIEF (2022).
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necessarily has a monopoly on the New York Times industry. But if the New
York Times (and Facebook) are in the social media industry, their market
share is not so worrisome.

But then what are the obligations, or powers, of these platforms to police
users who avail themselves of these services? Famously, Donald Trump de-
cided to “block” some users from retweeting or commenting on his tweets;
he was sued under a theory of the First Amendment that held that he was a
public figure, and so could not censor citizens or protect himself from criti-
cism. Twitter decided (perhaps for valid reasons, perhaps for bad reasons) to
“block” Donald Trump, disabling his account and preventing him from com-
municating with followers.

The juxtaposition of these two claims, that Twitter was a public forum
so Trump could not censor access, but that Twitter was also a private plat-
form that could decide what to “publish,” was of concern to many on the
ideological right. As Supreme Court Justice Clarence Thomas put it:

[Alpplying old doctrines to new digital platforms is rarely straightforward. Respondents have
a point, for example, that some aspects of Mr. Trump’s account resemble a constitutionally
protected public forum. But it seems rather odd to say that something is a government forum
when a private company has unrestricted authority to do away with it.

The disparity between Twitter’s control and Mr. Trump’s control is stark, to say the least. Mr.
Trump blocked several people from interacting with his messages. Twitter barred Mr. Trump
not only from interacting with a few users, but removed him from the entire platform, thus
barring all Twitter users from interacting with his messages. Under its terms of service, Twitter
can remove any person from the platform—including the President of the United States— “at

any time for any or no reason.” "3

Twitter is a giant; as a platform, it needs to be a giant, to reduce the
transaction costs of users finding each other and communicating freely. Hav-
ing to switch platforms, say between Twitter and Parler, fragments the space
of communication for no reason except the odd desire to force inefficient
competition.

Breaking up giants has little to do with the real problem: power. Not
market power, not monopoly in the sense that the producer can raise price
and restrict output or access. The problem with giants is that they have polit-
ical and social power, the advantage of the problem is that we need them to
have that power, because all the alternatives are even worse, something like
getting out of your car at every intersection and arguing about who gets to go
first. Traditionally, aspiring “social media” entrepreneurs had to solve the
problem of three kinds of transaction costs, and they were a bit different from
the “triangulation, transfer, and trust” model I have described. The problem

73 Biden v. Knight First Amend. Inst. At Columbia Univ., 141 S. Ct. 1220 (2021) (Thomas, J.,
concurring).
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has been around since the invention of movable type and the printing press,
as was discussed in the previous section.

The answer to this problem was also discussed in the previous section:
large organizations with brand names, operating at scale across many differ-
ent content sources, so that all of those sources are disciplined by the cost of
the publisher or platform losing reputation. “Perfect competition” precludes
brand names, because all commodities are identical, and in fact indistinguish-
able, and all market participants are “price takers.”

Brand names, by contrast, require a market structure other than perfect
competition; news items or accounts of events are not commodities, but are
associated identifiable sources if they are to have any credibility. In publish-
ing or in platforms, the returns to scale are formidable. This is a feature, not
a bug: pure competition would be the Tower of Babel, where no source can
be believed. Only a publisher, which assures readers that all of its publica-
tions are authorized, can solve the problem of curation and verification in a
setting where publication costs are negligible. Remember, pamphlets de-
stroyed the previous institutions’ capacity for curation, in a way that is now
recognizable again on the internet. Instead of actual importance, the title and
subject of a successful pamphlet devolved into “click-bait.” For example,
“The Discovery of a World in the Moone” and “A Rehearsal, Both Straung
and True, of the Heinous and Horrible Actes Committed by Elizabeth Stile”
were big sellers. Today it’s “Seven Vegetables That Burn Belly Fat (You
Won’t Believe the Second One!),” but it’s very close to the same phenome-
non.

V. CONCLUSION

In this paper I have compared two quite different notions of “competi-
tion,” and discussed some of the implications of this difference for public
policy. Competition requires “voluntary” exchange, because in a voluntary
exchange both (all) parties are better off. The definition of competition, as an
analytic concept economic theory, seems simple but is in fact a complex mat-
ter. Early definitions of competition simultaneously, but often uncomforta-
bly, encompassed both:

o The “Austrian”™ notion of conscious attempts to expand market share
through entrepreneurial activity, risk-taking, and lower prices.

e The “perfect,” or the blackboard model of competition, requiring at-
omistic firms and consumers, homogeneous product, and perfect information
resulting in a stable single-price equilibrium.

4 Ludwig von Mises, Profit and Loss, in PLANNING FOR FREEDOM: LET THE MARKET SYSTEM
WORK: A COLLECTION OF ESSAYS AND ADDRESSES (Libertarian Press., 1952); Joseph Schumpeter, The
Nature and Necessity of a Price System, in ECONOMIC RECONSTRUCTION 170 (Columbia U. Press. 1934).
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The “Consumer Welfare Standard,” which has guided antitrust and
many regulatory policies for nearly 50 years in the U.S. relies on the idea that
firm size, market share, and industry concentration all are means to the goal
of policy, which is benefit to consumers. If size or concentration are achieved
through market processes that involve economies of scale, brand names to
solve problems of asymmetric information, or the ability to develop distribu-
tion networks that cut costs, then what looks like “market power” may actu-
ally be a benefit.

The “perfect competition” model, often advanced as an ideal by the neo-
Brandeisian faction in justifying aggressive antitrust policy, industrial policy,
and consumer protection enforcement, has completely different implications
for state action, and interpretation of statutes. Welfare economists used per-
fect competition as an assumption for justifying the “maximum welfare” re-
sults of general equilibrium theory, but those models are focused more on
mathematical convenience than on empirical verisimilitude. They confuse
the thing (markets) and the model of the thing (economics), concluding that
the world would be a better place if “we” (the government) could make the
world conform to the artificial requirements of the model.

The success of the neo-Brandeisians in taking control of the regulatory
agencies and creating an intellectual foundation in law journals for their point
of view, has been impressive. But I have argued that, though “perfect com-
petition” has always been a bad model of actual markets, the dangers of using
the wrong model of competition in the current environment are greater than
ever. The reason is the form of competition in geographically extensive mar-
kets, operating over the internet and other fast media, has made economies
of scale and the ability to solve the transaction cost problem of “trust” at
scale, more important than ever. In a world where the assumption of “perfect
information” is violated, the goal “atomistic buyers and sellers” is actively
harmful. Only scale can solve the information problem and only organized
competition can provide the volume of transactions that makes effective par-
ticipation in markets possible.

I discuss four examples of this problem: (1) credit cards, (2) airlines, (3)
mass media, and (4) the period of chaos in the 16™ century following the
popularization of the printing press, and “pamphlets.” These examples are
united by the fact that “the number of choices,” far from being a benefit, is
actually harmful to solving the problem of reliable and inexpensive transac-
tions. Yet “the number of choices” is increasingly a primary focus of antitrust
policy in the U.S., even if actual competition, in the sense of benefits to con-
sumers, is reduced as a result. I argue that this is a disastrous development,
because while there are potential problems with giantism the only solution is
dynamic competition at scale, and the threat of well-capitalized new entrants
with deep pockets.

I discuss the reasons that “platforms,” where transactions “take place,”
are becoming increasingly important as a focus of a variety of transactions
and cooperative activities. To illustrate the (seemingly) paradoxical nature of
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giantism as a solution, | consider a previous instance of technological disrup-
tion, the aftermath of the invention and expansion of use of the printing press.
For decades, it was impossible to make accurate judgements about the truth,
or importance, of printed texts, as production costs fell nearly to zero. We
face the same problem again today, and for the same reasons. There is a prob-
lem, but antitrust is not the solution.

The actual solution is known, but not easy. Allowing new entry at scale,
with a capacity for creating brand names and assuring trust, requires a faith
in the creative ability of capitalism. As F.A. Hayek famously put it in the
concluding paragraphs of his essay “The Intellectuals and Socialism™:

We must make the building of a free society once more an intellectual adventure, a deed of
courage. What we lack is a liberal Utopia, a program which seems neither a mere defense of
things as they are nor a diluted kind of socialism, but a truly liberal radicalism. We need intel-
lectual leaders who are willing to work for an ideal, however small may be the prospects of its
early realization. Free trade and freedom of opportunity are ideals which still may arouse the
imaginations of large numbers, but a mere “reasonable freedom of trade” or a mere “relaxation
of controls” is neither intellectually respectable nor likely to inspire any enthusiasm.

> Friederich A. Hayek, The Intellectuals and Socialism, 16 U. CHICAGO L. REV. 417 (1949).



