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Abstract

This project will explore Meiji Japan's reception of the concept of right, as in legal claim,

training its sights on Nishi Amane PBJ& (1829-1897)'s discussion of the concept in

Meiroku Zasshi BA/NHERE. The importation of numerous western political concepts,

which had not existed in the Japanese language, naturally entailed intellectual efforts to
come up with new words, or neologisms, and political ways of thinking. In this project,
from the understanding that right as in Nishi’s analysis resulted from the Dutch political

economic thinking in the nineteenth century, I intend to examine both the historicity of
the concept and semantic clash involved in Meiji Japan's translation of right as ken .
From the exploration of Nishi's ken, illuminating epistemological shifts that occurred

both in the target and source languages, I hope to observe the originality with which he

attempted to articulate the new political economic make-up of the new Japanese state.
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Introduction

Nishi Amane epitomised Meiji Japan’s transition to political modernity with his
intellectual undertaking of transplanting Western concepts. His arduous and prolific
authorship left plenty of works in the Meiroku Zasshi journal and other media, which
provides lucid evidence of the impact of European modernity on the system of
knowledge and political economy of Japan, on the one hand, and the active engagement
of the Meiji thinker in the conceptualisation of the individual and society over the course
of nation-building, on the other. This project will explore Nishi Amane’s reception of

right, as a jurisprudential concept, training its sights mostly on his discussion of the

concept in two of his works —Hyakuichi shinron 1—#Tam and Jinsei sanposetsu N1

=5 in 1874 and 1875, respectively.! By scrutinising his use of ken, his translation of

a Dutch word “regt,” 1 intend to trace his encounter with the concept of right and

extension of the semantics of ken #E as a heuristic tool. My objective in this essay is to
examine the semantic clash involved in the process of Meiji Japan’s transplantation of the

European political idea and the political-economic underpinnings and ramification of the

concept in the Japanese context.

To be specific, I hope to show that Nishi’s ken resulted collaboratively from the Dutch

political economic thinking in the nineteenth century and his strong Confucian

1) In this entire essay, “right” follows its definition as “a moral or legal claim to have or get
something or to behave in a particular way.” “right” Oxford Learners Dictionaries
https://www.oxfordlearnersdictionaries.com/us/definition/english/right 3
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educational upbringing. Some scholars have seen ken as a mistranslation of regt.
Nevertheless, given the modern political pragmatics of the European concept of right, ken
was a fully informed choice based on a desire to fuse Dutch thinking with Confucian
concepts. Finally, I want to substantiate the point that, with the semantic modification of
ken, Nishi’s work exemplified the effort of Meiji intellectuals in negotiating the new
political-economic make-up and the operation of the emerging Japanese nation state. This
is because ken prescribed the relation among the individuals of equal legal status and

defined it between the state and nation in terms of the rule of law.

Nishi’s intellectual legacy is confirmed largely by his translation of critical works in
European intellectual history, and his neologisms. Because the movement towards
modernity meant an epistemological shift, Nishi’s scholarly works reflect the difficulties
and challenges in reorienting the Japanese intelligentsia's ways of knowing. The
importation of numerous western concepts in science which had not existed in the
Japanese language, naturally entailed intellectual efforts to come up with new
terminologies. Nishi devoted himself to coining words to refer to European concepts in

science novel to the Japan of his time. For instance, in his 1870 encyclopedia Hyakugaku

renkan H¥HER are entries of risei PF: (reason), meidai & (proposition), busshitsu

Y& (matter), to name a few. All of these were neologisms invented by Nishi.?

Nishi’s translation and neologisms reflect the changing ways of thinking in political

economy as well. For example, his translation works of international law (volkenregt)

2) Naoki Hazama, “The Role of Nishi Amane in the Reception of Modern Western Civilization in
Japan,” Acta Asiatica (0567-7254), no. 102 (2012): 17.
2



lectured by Simon Vissering (1818-1888) and Utilitarianism by John Stuart Mill (1806-
1873) indicate the political thinking that was surfacing as newly assertive in the early
Meiji period. Also, Nishi’s use of neologisms shows how the introduction of new political

concepts necessitated different conceptualisation of people and society.

I start this project from my observation that ken and kenri #EF!| have both become

entrenched in East Asian languages in everyday life as well as law and politics but now
mask the historicity of the time when it started to acquire new semantics. This means that
the specific reasons why these particular coinages were selected over other alternatives
have been largely forgotten. Indeed, Japan’s earlier encounters to the concept of right

were anything but simple. Up until the year of 1877, dictionaries would present various

words such as tadashi 1E L, renchoku BRIE., shojiki 1ETH, and tsiigi 7% to refer to

European words for right.® In his translation of the United States Declaration of

Independence in Seiydjijo, Fukuzawa Yukichi chose fsiigi.

Yanabu Akira divides the meanings of right as a noun into three categories: correctness,
the direction not left side, and “kenri.”* And he points to the absence of the third meaning

in the entries of right in early Japanese-Euro language dictionaries; James Curtis

Hepburn’s 1867 dictionary Waeigorinjisei FIFEMEE K explains right as dori, michi, ri,

gi, zen, sugi, hadz, beki. Yanabu’s scrutiny underlines the blurred lines between right as

3) Takeshi Ishida, Nihon kindai shisoshi ni okeru ho to seiji (Tokyo: Iwanami Shoten, 1976),

Appendix.

4) Akira Yanabu, Hon'yakugo seiritsu jijo, trans. Ock-hee Kim (Seoul: Maunsanchaek, 1982), 157.
3



moral and legal claims. He ascribes this problem to the porous distinction of

“normativeness” with “legitimacy” in Japanese tradition.’

If right has both moral and jurisprudential overtones, ken had little, if anything, to do
with morals.® Nonetheless, ken survived because of this discrepancy, Yanabu concludes.

In addition to its strong semantic association with “power,” the way ken appears in some
of Nishi’s Genpdosoan FEiLEF S —as in gyoseiken {TEUE, and rippoken 3LiEHE— also
implies that ken was closer to “authority” and the “exercise of power” than morals. That
ken meant power is evident in Waeigorinjiisei, where ken is construed as “power,”
“authority,” and “influence.” Yanabu holds that people does not fully distinguish ken as

right with ken as power even today. Yet, it is also true that ken has approximated right, he

also emphasizes.’

Although not the first, Nishi is argued to have been the prime user of ken as the

Japanese counterpart of right.® Ken appears in different contexts from many of his

writings. Some earlier works including Gidai soan & EHE S in 1867 and Toei mondo ¥

M in 1870 have appearances of ken. Noticeably however, Nishi does not talk much,

if ever, about ken of people. In Gidai séan , for example, ken appears as in kinrinoken %%

5) Yanabu, Hon'yakugo seiritsu jijo, 159.
6) In Classical Chinese, the character ‘##” originally meant and derived other meanings from
“scales.” In opposition to “#%3H,” meaning “normality,” #£1& had meanings of “stopgap” or

“quick fix,” deviant from the proper way. This case indicates that the semantics of the character
was irrelevant to morality.

7) ibid, 160-71.

8) ibid, 160.



) t#, gyoseinoken 1T XX / HE, shodaimyonoken 7% K % /7 #E —Montesquieu's

separation of powers doctrine. Ken in this literature, implies bureaucratic power and
authority as those in jurisdiction, administration, and the imperial court. In T6ei mondo,
in explicating the legitimacy of government, a passage goes as: ...as people hold the
sovereign (kunshu) in reverence (sonkei), each and every person rightfully assigns a
portion of their ken to him. Here, confusingly, ken has the meanings of both right and

power; ken of people belongs to the former, and that of the sovereign the latter.’

In contrast, Hyakuichi shinron and Jinsei sanposetsu are texts where Nishi employs the
concept of ken in the lengthy discussion of the “individual” and “society.” Nishi expands
the semantics of ken that was reserved for political entities in earlier works; in Hyakuichi
shinron and Jinsei sanposetsu every person is entitled to the equal ken. Nevertheless,
Nishi neither saw ken as a priori nor enlarged its meaning to the extent that the individual
had ken to political participation. I expect these two materials to illuminate Nishi’s
thought on ken more sophisticated than in his earlier literature. I suppose that Nishi’s
articulation of ken in these writings reveals Nishi’s bigger concern with the practicalities
of building a modern nation-state, where citizens are legally and contractually tied to both

obligations as well as rights.

Indeed, in both texts, ken does not stand on its own. Nishi specifies the nature of ken in

its relativity with gi %. Following the 1863 translation by William Martin of Henry

9) Kensuke Sawame, “Bakumatsu ishinki no okeru seiyd kenri kannen no donyii to sono rikai:
Nishi Amane tono kankeide,” in Nishi Amane to Nihon no kindai, ed. Shimane Kenritsu Daigaku
Nishi Amane Kenkytikai (Tokyo: Perikansha, 2005), 369.

5



Wheaton’s “Element of International Law” into Chinese, intellectuals including Nishi

Amane and Fukuzawa Yukichi introduced the character ## as the translation of the

jurisprudential noun “right.” However, the meanings they attributed to this word differed.
While Fukuzawa emphasized the fundamental nature of human “rights”, Nishi rejected
any such fundamental human rights. Rather, he emphasized ker and gi, focusing on the
rights and obligations of the citizen under the laws of a nation-state. In this essay, by
examining the specificities of Nishi Amane’s ken as an embodiment of Western political-
economic thought, I would like to advance two claims. First, Nishi’s interpretation was
influenced by his specific educational background, under the tutelage of Vissering, whose
theoretical position did not conform with Hugo Grotius’ a priori natural law. Second,
Nishi did not relinquish the Confucian philosophical principles in which he was educated.
Hence, he sought a description of “rights” that could reconcile Confucian and European

understandings of political economy.



Literature Review

Studies abound on the reception of Western political-economic thinking in the early

Meiji era (1868-1877), and have thus far paid due attention to the Meirokusha FH7N#:

intellectuals and their publications. ' However, works and legacy of a selected few
thinkers have received disproportionate spotlight with Fukuzawa Yukichi (1861-1901),
more often than not, located at the center of discussion. In English historiography,
considering the originality of Nishi Amane’s scholarship and its long-lasting impact on
the pragmatics of East Asian languages, the bulk of the academic analysis on his career,
as a Meiji intellectual, falls short of what he may deserve. Since the publication of Nishi
Amane and Modern Japanese Thought by Thomas R.H. Havens in 1970, except for
Richard H. Minear’s 1973 essay, no study has been dedicated to a comprehensive

exploration of the development of Nishi’s political thoughts.

From the 1950s through the 1970s, secondary literature in English on Nishi seems to
have been informed largely by the somewhat teleological orientation of explaining the
supposedly totalitarian and militarist proclivity of his thinking as well as the conservatist

overtone of the Meiroku Zasshi. 1t is hardly surprising that these analyses gave primacy to

10) Douglas Howland, Translating the West: Language and Political Reason in Nineteenth-
Century Japan (Honolulu: University of Hawai‘i Press, 2002); Kazuhiro Takii, Bunmeishi no
naka no Meiji Kenpo: kono kuni no katachi to Seiyo taiken (Tokyo: Kddansha, 2003); Jason
Ananda Josephson-Storm, The Invention of Religion in Japan (Chicago: University of Chicago
Press, 2012); Naoe Kimura, “Meirokusha sosaichi, shakd, asoshieshon jissen (purakutisu) —
Meijiki ni okeru shakaigainen hensei no rekishiteki kosatsu,” Gakushuin joshidaigaku kiyo no. 15
(2013): 1-33.
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those writings touching upon issues of military; such as Heifiiron f2iG@ (On Military

Service) and Gunjin chokuyu T N\¥i5i (Imperial Rescript to Soldiers) published during

his tenure as chief of the Army Ministry. For instance, Roger F. Hackett in his essay of
1959, underscores that Nishi was no less concerned with the building up of military
strength than with liberalism and democracy.!! While it is a thorough scrutiny of the

entire career of Nishi, Havens’ 1970 work presents a similar viewpoint;

[E]nlightenment thought limited itself to certain practical facets of the Western intellectual
world and made no effort to deal with many of the basic philosophical problems that occupied the
European philosophers. Finally, the intellectual phenomenon of bunmei kaika consistently
pursued the specific goal of strengthening the country by replacing feudal habits and attitudes
with modern, cosmopolitan ideas, often at the expense of genuinely perceptive inquire into the
nature of truth and knowledge."

A common feature of these studies is that the Japanese “tradition” and European
modernism were diametrically situated. This analytic framework ended up reaffirming
the viewpoint, popular among western scholars at the time, that the modernisation of
Meiji Japan was fundamentally flawed and incomplete. For example, zeroing in on the
Comtean and Millian influences on Nishi’s thinking, Havens relegates the Confucian
terminologies in Hyakuichi shinron merely to the “mark of his early Confucian education”

in contrast to the arguments and conclusions that demonstrate the “most advanced

11) Roger F. Hackett, “Nishi Amane —a Tokugawa-Meiji Bureaucrat,” The Journal of Asian
Studies, 213-25 (1959): 225.
12) Thomas R.H. Havens, Nishi Amane and Modern Japanese Thought (Princeton N.J: Princeton
University Press, 1970), 85.
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Western studies of his generation.” !> A recurring presupposition here is that the
Confucian tradition was an adversarial condition for the importation of the Western
thoughts. This dichotomy is also observed in Minear’s seminal work on Nishi’s reception
of Western law. In his examination of Jinsei sanposetsu, Minear simply sees self-interest,
to which Nishi attributed all social action, “non-Confucian.”'* The assumption is that
Nishi would not have adopted utilitarian ideas of interest and utility, had he been

authentically Confucian.

Overall, this set of literature shares two drawbacks. First of all, they emphasized the
“impact” from the perspective of the West to the extent that they failed to attend to the
agency of Meiji intellectuals in transplanting Western thoughts, thereby minimising the
internal dynamics of the political economy of Meiji Japan. In this view, the Western
epistemology is the norm and integral by itself whereas its Japanese variation is
derivative. Another problem is that, the Confucian tradition is contained by a schematic
definition. Reduced to reactionary force against modernity, Confucianism is denied any

room for adaptation and development. Hackett postulates:

Invoking a Confucian principle as a guide for the conduct of officers, Nishi contended that the
obedience of soldiers required officers to display “exemplary conduct” ... Confronted by the
urgent practical problem of building a national army and although a leader in the movement to
apply the experience of the West to the development of Japan, Nishi was constrained to fall back
on traditional values. "’

13) Havens, Nishi Amane and Modern Japanese Thought, 117.
14) Richard H. Minear, “Nishi Amane and the Reception of Western Law in Japan,” Monumenta
Nipponica, 151-75 (1973): 171.
15) Hackett, “Nishi Amane —a Tokugawa-Meiji Bureaucrat,” 222-26.
9



A more constructive approach might be to ask: what was the place(s) of Confucianism
in East Asian modernity? With regard to the question, there are ample works that
successfully challenge the monolithic presupposition of the Confucian tradition. Among
them, Kiri Paramore’s provocative work in 2016 provides an insightful account of the
ever-changing raison d’étre and multiple modalities of Confucianism that have served
different purposes in different settings throughout Japanese history. Asserting that the
transition to modernity effected a major change in Confucianism, he tries to negate the
long-held view that Confucianism was intrinsically antagonistic to modernity.
Furthermore, the West was not expected to be the new source of moral standards in Japan,
he points out. Instead, it was deliberately filtered through the Confucian lens in a way
that helped governance conform with the traditional yardsticks.'® His investigation
implies a significant personality of Meiji Japan in transition; that it did not compromise

or fail to comprehend European modernity but employed it.

Prior to Paramore, not a few intellectual historians of modern Japan and China had
already delivered a collective blow to the previous methodology in the field premised
upon the assumption of Japan’s “failed” modernity.'” In Tokens of Exchange, Lydia H.
Liu, for example, ascribes the paradigmatic failure to the misleading belief in the
commensurability of different languages, and poignantly suggests how the “myth of
equivalence” obscures the dynamic process of meaning-making. Subsuming under a

structure of unequal exchange of epistemes, translation relegates difference as value to

16) Kiri Paramore, Japanese Confucianism: A Cultural History (Cambridge, United Kingdom:
Cambridge University Press, 2016), 123.
17) For “failed” modernity, see Masao Maruyama and Shilichi Katd, eds. Hon'yaku to Nihon no
kindai (Tokyo: Iwanami Shoten, 1998).
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lesser value or nonuniversal value, she points out.'®

As much as the circulation of meaning generates coauthorship and struggle over the
meaning and dissemination of universal values and civilisation discourse, it triggers the
hypothesizing of an exchange of “equivalents,” even as the hypothesis results from an
unlevel field of exchange.!” Of course, this is not to deny colonialism and claim the
innocuity of the exchange. Rather, what Liu attempts to point to is the nature of
colonialism at linguistic level that is more nuanced than what the Saidian framework
might suggest; that a colonial regime operates at structural level recognising only

epistemes which consolidate itself.*°

She brings up the examples of yi %8 and ta #f and shows how coloniality and

imperialism triggered epistemological shifts in non-European conceptual field. As much
as the British translators in charge of the Chinese Secretary’s Office had to render the
word yi exclusively equivalent to “barbarian,” Chinese linguists and translators in the
early twentieth century had to create the third person female pronoun fa, without which

the Chinese had lived comfortably.?! Colonial encounters required the non-European
conceptual field to adjust itself to a “system of exchange.”

Her viewpoint implies that Meiji neologisms, not limited to Nishi’s, achieved currency

because of a certain system of knowledge and political economy that called for them, not

18) Lydia He Liu., ed. Tokens of Exchange: the Problem of Translation in Global Circulations
(Durham NC: Duke University Press), 13-19.
19) ibid, 21.
20) ibid, 35.
21) ibid, 28, 133.
11



because of inherent semantic values. As she accentuates, it is a futile attempt to look for

an ideal matching of meanings since the pairing of them was itself historical.*?

Thus, it is indeed the wrong question to ask how closely a Japanese neologism
approximated the original; instead, one must start from asking why a certain text or
concept, as opposed to any other, had to be rendered commensurate against the backdrop
of global encounters that dictated the process. In this regard, a study of Nishi’s
scholarship assumes importance in examining modern Japan’s transition both in
epistemology and political economy. I would argue that a fuller case study of Nishi’s
translation should first consider the epistemological currency and political-economic

background of the Europe of his time.

Ken (Ch. quan)’s semantic shift towards the East Asian counterpart of the
jurisprudential right had begun before Nishi.?* When looking into the semantic
transformation of ken, it cannot go unnoticed that the first appearance of the

jurisprudential ken in both of the Chinese and Japanese contexts is set against the same

backdrop —international law. Quan % and quanli #EX] as a jurisprudential concept first

appears in William Martin’s Wanguo gongfa BB /3i5 in 1864, translation of Wheaton’s

Elements of International Law in 1836. After Wanguo gongfa, quan went through a
drastic semantic shift being rid of its negative connotations. Then, the concept of quan

took on a new life especially after Yan Fu (1853-1921) and the influx of Japanese

22) Liu., ed. Tokens of Exchange, 137.
23) ibid, 148. For the currency of ken with new semantic value in the nineteenth century Japan,
see Yanabu, Hon'vakugo seiritsu jijo, 162.

12



translation.>*

In Japan, the Tokugawa Shogunate ordered a handful of official Dutch Studies (rangaku

F“7") scholars to translate Dutch legal texts as early as 1841. But the signing of unequal

treaties with Euro-American powers in 1858 triggered the necessity of systematic and

institutional translations of European legal and political terminologies.?’ After Kaiseijo

Bl FT’s official translation and printing in 1865, Martin’s Wanguo gongfa was widely

disseminated among intelligentsia. In Fukuzawa Yukichi’s second volume of Seiyé jijo P4

9% —#, for instance, ken appears as one of many meanings of the word right such

as shojiki 1IETE, and tsiigi.?® One of Nishi’s first uses of ken as the Japanese functional

counterpart of right appears in Bankoku koho &/ 7% in 1868, translation of the lecture
notes from Vissering’s course on international law.

At the beginning of Jinsei sanposetsu, he recalls having been inclined to Comtian
positivism and Millian utilitarianism during his stay in Holland.?” Nonetheless, both in
English and Japanese historiography, the previous literature on his intellectual career and
thought does not seem to have dealt sufficiently with this period of Nishi’s stay in
Holland. Only in 2010, Okubo Takeharu published a critical work on what Nishi actually

learned from Vissering and how the influence is reflected in Nishi’s writings. No study

24) Liu., ed. Tokens of Exchange, 149.
25) Howland, Translating the West, 124
26) Yanabu, Hon'vakugo seiritsu jijo, 155.
27) NAZS 1, 514.
13



has discussed the genealogy and historical specificity of the nineteenth century Dutch
philosophy and legal studies tradition against the backdrop of the Dutch political
economy before him. This is likely to have severely hampered the exact locating of
Nishi’s scholarship in the context of the global exchange of epistemology. Another
significance of Okubo’s work, in a similar vein, lies in its detailed explanation of the
evolution of the international law thinking in the Netherlands, which the author

characterises it with a liberal trade regime and constitutionalism in the third chapter.?®

Okubo’s study illustrates kenri as the culmination of Nishi’s original understanding of

right and natural law, or seiké 1415 as Nishi translated. Nishi’s ken was predicated on an

embrace of Millian utilitarianism but divorced from the concept of a priori natural law. In
Millian utilitarianism, justice is not a categorical norm standing on its own, but rather

bound to the idea of social utility 2 Consulting writings from both Nishi and his cohort

Tsuda Mamichi (1829-1903) such as Hyakuichi shinron and Taisei kokuhoron Z& V8 [EiE

i, Okubo follows painstakingly the track of the development of the Dutch political

thinking leading up to the early nineteenth century. In this investigation, one can see the
clear link of the personality of the contemporary Dutch jurisprudential tradition to the
articulation of ken and gi in Nishi’s texts. As early as in 1867, Nishi provides a

sophisticated exposition of ken and gi, corresponding regt and pligt, respectively.>* In

28) Takeharu Okubo, Kindai Nihon no seiji koso to Oranda = The quest for civilization:
encounters with Dutch jurisprudence, economics, and statistics and the dawn of modern Japan
(Tokyo: Tokyo Daigaku Shuppankai, 2010), 192.
29) ibid, 137-138.
30) Okubo, Kindai Nihon no seiji kosé to Oranda = The quest for civilization, 33.

14



Seiho setsuyaku TE7EFi#, an abridged lecture notes prior to Bankoku koho, Nishi

differentiates zedeleer moraal, or meikyé % %%, from natuurregt, and insists that the latter

only concerns what is right or not (seifusei IEANIE) as opposed to what is good or not

(zenaku =) in social life. Every individual maintains social life as an agent of equal

ken and gi. Okubo contextualises Vissering’s teaching in comparison to other influential
Dutch jurisprudentialists. He locates Vissering after the intellectual turn from the natural
law tradition of Hendrick Cock (1801-1842) to that of Johan Rudolph Thorbecke (1798-

1872).

In contrast to the jurisprudence of Cock of the Kantian philosophical influence,
Thorbecke’s tradition denies the a priori interpretation and inductive reasoning of natural
law; it stands in the opposition to the divine right of king and Rousseauvian social
contract on the same ground. It was a school of thought under the strong influence of
Historism of Friedrich Carl von Savigny (1779-1861), and the emphasis on a nation’s
history and gradualism formed the basis of the tradition, Okubo explains.?! The denial of
both absolute monarchy and popular sovereignty characterises Thorbeckian jurisprudence.
Standing in line with Thorbecke, Vissering saw natural law as the product of the custom
of a nation. The originality of the Thorbeckian jurisprudence, Okubo stresses, lied in its
positivist approach of the rule of law and constitutionalism. Witnessing the aftermath of

the French Revolution of 1848, the Netherlands hastily abandoned autocracy and adopted

31) ibid, 39.
15



parliamentary cabinet system. 3> Against this backdrop, Vissering championed
constitutional monarchy as the ideal political structure as opposed to popular sovereignty
in the light of the peaceful coordination of heterogenous private and social interests.
Okubo contends that this moderate line political-economic thinking informed Nishi and

Tsuda’s reception of the concepts of regt and pligt.>*

Going back to Minear’s discussion of Nishi’s reception of Western law, one finds that
its points of departure keep revolving around concepts of natural law. To be specific,
Minear’s scrutiny of the expositions of 40 and ken in a variety of Nishi’s texts, in the end,
converges on the idea that Nishi rejected natural law.’* Borrowing Liu’s phrase, this
statement is predicated on the myth of equivalence. The misleading assumption in this
view is that the notion of natural law was generic and could readily be translated. In fact,
his inquiry starts from zooming in on the “absence” of the natural law tradition and of
tradition of the positive law in pre-modern Japanese thought.*> Furthermore, taking the
example from a later source where kenri appears to refer to recht, Minear even holds that

the concept of recht is lost in kenri.*®
This unfair estimation is, at best, a half-truth that needs substantial qualification with its

presupposition serving as a stumbling block to obstruct any further scrutiny. First of all,
in order to grasp the semantic imbalance between ken and right, it is necessary to identify

the European natural law and jurisprudence with regard to international law. From the

32) Okubo, Kindai Nihon no seiji kosé to Oranda = The quest for civilization, 41.
33) ibid, 44.
34) Minear, “Nishi Amane and the Reception of Western Law in Japan,” 164.
35) ibid, 152.
36) ibid, 162.
16



nineteenth century, natural law had been associated increasingly with the Westphalian
international order and articulated as dictating the latter. Nonetheless, the tendency was
the decline of the faith in the absolute normativity of natural law in international

diplomacy.?’

Douglas Howland has drawn attention to the semantic transformation of quan and
quanli into the standard translation word for right in the nineteenth century. William
Martin initially used quanli as his translation of an ambassador’s “privileges.” Howland
divides Martin’s quan in Wanguo gongfa into four categories. By quan, Martin meant: 1)
institutional power exercised by administrative, legislative, and judicial bodies; 2)
authority; 3) rights of state, as in the right of self-preservation, fishing rights, and rights
of war, and so forth. From this investigation, Howland suggests that Martin might have
been guided more by continental European notions —as in Dutch regt, French droit, and
German Recht, in which the meanings of power, right, and authority coexist in a single

word.3®

In the international law texts of both Martin and Vissering, an analogy goes: a nation is
to international law as an individual is to natural law. In this analogy, what characterises
the relations both among nations and people is the “rights” to self-preservation and self-
determination.’® It seems to have been the case that by the time Nishi employed ken to
refer to the European right, the association with natural law of the latter already

weakened. Vissering reportedly said that these rights had their origins in natural law; yet,

37) Okubo, Kindai Nihon no seiji koso to Oranda = The quest for civilization, 197.
38) Douglas Howland, Translating the West, 125.
39) Douglas Howland, ibid, 127.
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with a crucial disclaimer that it was effective only after the establishment of it as
European international law.*® Therefore, Nishi might have focused on the positiveness of
right when he chose ken in his writing, which had strong connotations of “power,” and

“authority.”

The case of the establishment of ken and kenri as the Japanese counterpart of the
European right also gives credence to the idea that the colonial encounter led to the
overhauling of the system of knowledge in Japan in its transition to modernity. In his

2012 work, Jason Ananda Josephson revealed the multi-layered coloniality in the

Japanese invention of shitkyo 5% (. Similarly, the invention of ken and kenri

demonstrates the need to conceptualise the positive law of Nishi Amane.

40) Takeharu Okubo, “International Law and Its Influence on Diplomacy in the Late Nineteenth
Century Japan,” Mirai. Estudios Japoneses; Vol 3: 150 Years of Diplomatic Relations between
Spain and Japan. a Shared History; 23-33 (2019): 25.
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Hyakuichi Shinron

Nishi Amane worked on the writing of Hyakuichi shinron from the year of 1866 after
he came back from his studies in the Netherlands and published it in 1874. It contains a

variety of points of departure that concerned Nishi as a Meiji intellectual. Known largely

for the coinage of fetsugaku ¥7 ¢, Nishi’s translation of “philosophy,” Hyakuichi shinron

is one of early products of Nishi’s intellectual tour de force that was possible due to his

experience of the contemporary Western epistemology as well as Confucian education.

The primary concerns of Nishi Amane in Hyakuichi shinron were; first, the re-
categorisation of knowledge; and second, modern statecraft. As observed in many
seminal works in the Japanese historiography, Comtean positivism and Millian
utilitarianism considerably informed Nishi’s intellectual arguments and political-
economic thinking.*! The text is defining belief and knowledge in positivist sense; as
people’s empirical knowledge deepens, the realm of belief naturally shrinks. Nishi then
explains secularist statehood that he envisioned over the course of the late Tokugawa to
early Meiji transition. The knowledge as in positivism and utilitarian statecraft
simultaneously figure in Nishi’s vision of the nation-state relation, where the individual

and society form out of the duality of right and obligation.

41) Takashi Koizumi, “J. S. Mill, Fukuzawa Yukichi, Nishi Amane no korigenritekiyohd,” in
Nishi Amane to Nihon no kindai; Mieko Uno, “Nishi Amane ni okeru kindaishakai keisei no koso;”
ed. Shimane Kenritsu Daigaku Nishi Amane Kenkytkai (Tokyo: Perikansha, 2005); Hikaru
Sugawara, Nishi Amane no seiji shiso: kiritsu, kori, shin (Tokyo: Perikansha, 2009)
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Thomas Havens posits that the central questions in Hyakuichi shinron concerned the
relationship of morals with governance and statecraft. Embodying the notion of the
progressive of history and positivistic attitude, the text constitutes an example of Meiji
politicians’ concerted efforts to sever morals and politics, he claims. ** Havens regards
Nishi’s argument for the separation of the two realms to have been the product of English
utilitarianism. His analysis highlights Nishi’s turn away from Confucian tradition. Havens
makes a lot of cases that Nishi attempted to destroy Zhu Xi school of thought, but he also
discounts the impact on Nishi from Sorai Studies in the late Edo period. Even though
Ogyti Sorai’s thought had a major influence on Nishi, it favored a much stronger
emphasis on state authority than in utilitarianism.* In fact, as Havens points out, Nishi
himself credited James Mackintosh (1765-1832) for the differentiation of statecraft from

morals at the beginning of the text.**

While admitting that a handful of earlier thinkers in China and Japan demonstrated the
idea of the distinction of morals and law, Havens nonetheless underscores Nishi’s
ingenuity and his reception of utilitarianism in developing the idea. Not only Nishi
recognised the separate role of law in relation to morals, but did he also locate morals
along with law in the maintenance of society. Rights and obligations are the essence of
governance, but people tend to have bigger concern over self-interest and neglect
obligations to others’ interests. That Nishi expected morals to cure this malaise shows his

conscious effort to replace Neo-Confucianism with Western ideas but without discarding

42) Havens, Nishi Amane and Modern Japanese Thought, 119.
43) ibid, 121.
44) NAZS 1, 262.
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moral doctrine in toto, Havens explains.*

Richard Minear’s study approaches Hyakuichi shinron from the perspective of
jurisprudence and source of law. Although the source of law is not Nishi’s primary
concern in the text, he holds, Nishi posited both law and morals as deriving from the
same root —human nature. However, his examination goes further to suggest Nishi’s

indeterminate jurisprudential position. To this goal, Minear consults other sources —76ei

mondé FEFZHZ in 1870, and Gempo teiko ikt 1877— and investigates Nishi’s

use of Confucian epistemes of Heaven, or fen XK, and human nature, or sei 4.

Highlighting the opening sentence of Gempo teiko where Nishi differentiates ten with
human nature in regard to the source of law, Minear interprets that Nishi revealed his
denial the concept of natural law contrary to claims in 7oei mondo, Hyakuichi shinron
and Jinsei sanposetsu. In these texts, especially in Jinsei sanposetsu, Nishi does not

distinguish human nature from fen both as the fundament of law, and ten appears

prominently as in tendo K3, tensei K14, and tenri K. From the observation that ten

appears in Gempo teiko only once as the incarnation of universality and inevitability and
does not hold any moral tones, Minear reaches the conclusion that Nishi ultimately

rejected the theoretical underpinnings of natural law tradition from Hugo Grotius (1583-

1645) onwards presupposing inherent rights. 4’

45) Havens, Nishi Amane and Modern Japanese Thought, 130

46) NAZS 1, 543

47) Minear, “Nishi Amane and the Reception of Western Law in Japan,” 161, 164.
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More recently in English historiography, Kiri Paramore paid attention to critical
semantic twists that occurred in Nishi’s reception of Dutch jurisprudence and its natural
law thinking. In contrast to Minear’s research, Kiri notices the semantic imbalance in

translating Vissering’s “nature” in natural law as sei in the first place in Seiho setsuyaku

504, Sei relates to one’s own conduct, he specifies, while natural law deals with

one’s relations with others; thus, the former is a concern of one’s morality, and the latter
of justice.*® This exploration draws a stark contrast with Minear’s. The two works reveal

opposite interpretation of Nishi’s jurisprudential thought.

In Minear’s view, Nishi finally withdrew natural law thinking when he chose to stick to
ten for explaining the source of law. Here, law holds no moral overtones. On the other
hand, Paramore contends that Nishi’s articulation of law, with sei being the
jurisprudential ground, obscures the separation of morals from law; given that Vissering’s
natural law dictated the extent of the freedom to which the freedom of another was not
violated.*” Paramore also examines how the idea of private property in Hyakuichi shinron
finds justification different from Vissering’s. Unlike to Vissering who considered it to be
part of natural law, Nishi saw private property as a matter of instinct and emotion

originating from human universals.

In comparing Paramore and Minear’s studies, one can find that each presupposes a
different concept of natural law. To be specific, Minear, as he himself clarified, applies

the Grotian tradition to natural law. In this jurisprudence, natural law stands on its own as

48) Paramore, Japanese Confucianism: 124,
49) ibid, 124.
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a categorical and fundamental value system.>® When Nishi attempted to bridge Western
jurisprudence with the Japanese legal tradition in Hyakuichi shinron by invoking Chinese
Legalism, Minear says, the bridge was for external consumption.’! For Nishi was not
interested in the theoretical underpinnings of Western law. The near absence of the
association of the source of law neither with sei nor ten in Gempo teiko is deemed to be
the discarding of natural law overtones. Nishi concerned himself primarily with positive
law and relations among men and ended up excluding a single mention of justice and

integrity, Minear stresses.

This interpretation stands in a direct opposition to what Kiri testifies. First of all, the
Dutch natural law tradition of Vissering that Nishi studied is not identical to that of
Grotius in this analysis. In natural law of Vissering, morals and legitimacy were separate
concerns. And Vissering described the objective of natural law not in the sense of
fundamental individual right but upholding matschappelijke leven or, social life. However,
the Confucian notion of sei dictates what is inevitable, and therefore, normative.
Therefore, by translating natural law as seiho, Nishi actually added moral connotations to

natural law as positive law.

Following a dialogue form, Hyakuichi shinron begins with a question to Nishi from an

unidentifiable disciple asking the meaning of the “unity of many doctrines” (hyakkyoitchi

F#—%X), which Nishi reportedly insisted. Nishi cites the Duke of Wen of Teng from

50) For Grotian natural law, see Jon Miller, “Hugo Grotius and the makings of modern natural
law,” In Christianity and Global Law, ed. Domingo, Rafael; John, Witte, 128-142. (Abingdon
Oxon: Routledge Taylor & Francis Group, 2020), 132.
51) Minear, “Nishi Amane and the Reception of Western Law in Japan,” 159.
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Mencius and replies that every kyo is fundamentally the same, teaching the way on how
to become an authentic human being (hitonohitotaru michi). He lists European

counterparts of kyo: morale (Fr.), moral (En.), sitte (De.), zede (VI.); and points out that

they all derived from a Latin word for custom (fiishii JE\).5? Noticeably, he denies the

semantic equivalence of kyo with “religion,” (L Y L 9 A ) on the basis that the latter is

about ritual and service whereas the former relates to humanity (jindo \i&).

Later, Nishi went on to elaborate further on the topic of religion publishing Kyomonron

5@ (On the School of Teaching) in the Meiroku Zasshi journal in 1874. Both in

Hyakuichi shinron and Kyomonron, Nishi applies a narrower definition of the English
word “religion,” as indicating certain rituals. To refer to “religion” as the “systems of

belief,” Nishi employs kyo and kyomon interchangeably.

Indeed, religion did not constitute a concern that was isolated from the others of Nishi.
The discussion of religion is located within that of epistemology and statecraft, which

were influence by positivism and utilitarianism. Nishi maintains that one must not

mistake kyo with statecraft (matsurigoto BX). Refuting the “identity of the statecraft and

the teaching,” as in seikyoitto I{Z{—i& and instead claiming the “unity of the statecraft

and the teaching,” as in seikyoitchi BUZ—%X, he criticises the teaching of Confucius and

52) NAZS 1, 236. In fact, the German and Dutch words are not cognate with “moral” in English. It
is unclear which word Nishi refers to.
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his disciples for obscuring the methodological and operational boundaries between kyo
and matsurigoto. Disciples of Confucius misunderstood as morality and ethics to be the
bread of butter of his teaching and that self-cultivation automatically led to a sound

governance, Nishi holds. He goes on to assert that Confucius was really a political thinker

(seijigakusha BLE¥-35).5

The exposition of the separate realm of matsurigoto in relation to kyo draws upon the

philological scrutiny of rule (ho i%) and ritual (rei ¥L). During the Zhou Dynasty, Nishi

explicates, rei initially had numerous meanings ranging from rules, manners and customs,
table etiquette, to even culinary skill. Later, a portion of its semantics relevant to
institutions and code came to be signified by 40; Here, he draws an analogy with the

chemical make-up of the water consisting of two elements and stresses a point that 4o

and rei share the same root.>*

Importantly, in Nishi’s view, the abstraction of 46 from rei resulted from civilisation, or

kaika. The rule of decree and punishment (seikei no chi BUH| / i&) has evolved into the

standard model of governance regardless of the stage of civilisation. Only before

humanity blossomed did the rule of good morals (tokurei no chi f¥L 7 &) suffice, Nishi

contends. He quotes a dialogue from the Zuo Zhuan FHW/EKA%H, where Zichan (?-522

BCE) refutes Shuxiang’s opinion that the publicising of codes (ovake ni su) became

53) NAZS 1, 243-44.
54) ibid, 248-49.
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popular only after the waning of the “Age of the Three Sages.” After attaching kudos to
Zichuan’s insight on statecraft, Nishi abruptly takes on a highly critical tone towards
Confucius, denouncing him as dogmatist (orutodogishi). To him, the advent of the rule of
ho as early as in the Spring and Autumn period along with the statecraft of Shen Buhai

(395-337 BCE) and Shang Yang (390-338 BCE) was the natural course of history.>

Nishi’s exposition of the rule of 46, however, advances with increasing sophistication
as he considers the problem of legitimacy of a modern state. The autocratic modality of
legalism in the Qin Dynasty would result in the despicable abuse of its people. It is
noteworthy that he ascribes the failure to legislation (ko no tatekata). This despotic
legalist tradition, according to him, ended up infringing upon people’s right to humanity

(hitotaru ken).>®

In the second part, the discussion comes back to the distinction of kyo with rule, which

Nishi now refers to with 46. He stresses that 46 deals only with people vis-a-vis people

(kosai ZXP) whereas kyo contains in itself any kind of relationship that one can make.

Repeating the statement that 40 precedes kyo in governance and that only decree and
punishment enables the ruling of people, Nishi then moves to explain 46 in terms of the
social life of people in harmony. He employs the concept of righteousness, or gi, to
charge ho with morality but without counting on rei or kyo in order to divorce 40 from

any normative nuance. >’

55) NAZS 1, 257.
56) ibid, 260-61.
57) ibid, 266-72.
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In his attempt to clarify the separation of 46 from kyo, Nishi goes even further to
redefine the concept of gi. Ho initially had a strong relevance to gi, he explicates.
Because gi arises only out of communal life, the concept of ken naturally ensued to
supplement gi. If one holds ken towards another, (s)he ipso facto bears gi towards the
same person. Ho is predicated on this duality of ken and gi. In China, however, the
concept of ken was not distinguished from gi as right and obligation were in Europe. He
quotes Wan Chang of the Mencius and states that the “gi” of the recipient, in fact,

corresponds to ken.’® There is nothing in the social life (ningen no késai) not governed by

kengi 1£%%, he emphasises. Only by promoting the notion of kengi to the extent that it

harmonises with self-care and self-reliance (jiritsujiai % H37) inherent in humanity,

on the one hand, and applying it to the governance, on the other, should the state promote

wisdom and achieve civilisation.

58) NAZS 1, 272.
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Jinsei Sanposetsu

Published in the Meiroku Zasshi in 1875, Jinsei sanposetsu is a text explicating

utilitarian principles of a state understood by Nishi Amane P4/ (1829-1897). Consisting

of eight manuscripts, Nishi published four of them in the Zasshi. Along with Rigaku |

in 1877, this source is considered to be the primary text in the analysis of Nishi’s
reception of utilitarianism. Touching upon the issue of how to coordinate the sphere of
the individual and the public interest, it represents Nishi’s understanding of utilitarian

values on the basis of the Confucian language with their nuances subtly twisted.

Thomas Havens explored the influence from Comtean positivism and Millian
utilitarianism on Nishi’s thinking, where he argued that Nishi aligned himself with Mill in
rejecting the belief in uniform laws of historical development.>® Utilitarianism, in Nishi’s
view, was more of a social rather than an individual philosophy, and thus a better means
by which Nishi and other Meirokusha members filled the void created by the discrediting
of Confucianism. Havens sees that the approach to the problems of the social relation
between the individuals, on the one hand, and the responsibilities of the state vis-a-vis its

people, on the other, reveals Nishi’s withdrawal from the ethics of Neo-Confucianism.®’

The primary goal in Jinsei sanposetsu was to convince the intelligentsia that Japan could

follow the same path towards civilisation as Europe did. And this progressive attitudes

59) Havens, Nishi Amane and Modern Japanese Thought, 222.
60) ibid, 224-25.
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towards history, according to Havens, was an evident turning away from Confucian

historiography.®!

In general, Havens’ analysis hinges upon the assumption of the incompatibility of
utilitarianism with the Neo-Confucian tradition and lays excess stress on the discontinuity
in Nishi’s thought after studying in Holland. Havens relates Nishi’s inclination for
utilitarianism largely to its emphasis on social usefulness that even reduces human values
to the matter of utility. Havens then asserts that this stance accorded well with the “group-
centeredness” of traditional Japanese ethics. This is a myth that needs substantial
qualification; was Japanese ethics uniquely group-centric? His mention of the impact of
utilitarian theories of limited government is even more dubious. He claims that the
theories were in contrast to the Neo-Confucian orthodoxy. Indeed, this point would have
been plausible had there been a further inquiry suggesting interventionist attitude of the

Neo-Confucian statecraft.

In his 1973 work on Nishi’s reception of Western law, Richard Minear shares with
Havens an important interpretation that Nishi defines ethics in terms of the collective

good as opposed to self-cultivation. However, concerned with how Nishi’s discussion of

the source of law engages the Confucian concept of Heaven (ten K) as in tensei K 14: and

tenri K, Minear demonstrates the agency of Nishi in rendering Millian ethics readily

understandable to Japanese intelligentsia. He concludes his exploration by specifying

how Nishi’s legal thinking differed from

61) Havens, Nishi Amane and Modern Japanese Thought, 226.
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Mill’s.%2

In Japanese historiography, recent research on Nishi investigates Jinsei sanposetsu in
light of Nishi’s originality in reading utilitarianism. Unlike to the aforementioned
literature from Havens and Minear presupposing the unfamiliarity of utilitarianism to
Nishi, Koizumi Takashi insists that it was the Confucian educational background that
enabled him to readily recognise Millian thoughts as in the ‘“greatest happiness
principle.”® Furthermore, Koizumi gives much more credits to Nishi’s originality in the
text for his prioritisation of the negative utilitarian principle. Nishi in Jinsei sanposetsu,
successfully overcame the logical drawback in Millian utilitarianism —that is, the public
interest can overshadow the private interest— with hierarchical categorisation of ethics,

Koizumi holds.

Sugawara Hikaru’s research on Nishi’s political thought also presumes as Koizumi’s
that Confucianism provided Nishi a springboard to comprehend utilitarianism. In addition
to the recognition of the Confucian tradition’s role, Sugawara contends that the utilitarian
way of thinking had already begun to develop as early as in the Tokugawa period.** This
challenges Havens sweeping characterisation of Mill’s ethics as categorically foreign to
the Japanese tradition. Sugawara finds a utilitarian way of thinking to be most noticeable

in Nishi’s establishment of the individual as the agent of the pursuit of personal interests,

the collectivity of which translates into the public good. In Rigaku F|£% in 1877, Nishi

then goes on to prescribe that the role of the government is simply to coordinate the

62) Minear, “Nishi Amane and the Reception of Western Law in Japan,” 172.
63) Koizumi, “J. S. Mill, Fukuzawa Yukichi, Nishi Amane no korigenritekiyoho,” 456.
64) Sugawara, Nishi Amane no seiji shiso. kiritsu, kori, shin, 104.
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personal interests. For this reason, Sugawara stresses the need to investigate Rigaku in

line with Jinsei sanposetsu in order to fully grasp Nishi’s utilitarian governance.

Jinsei sanposetsu is thus indicative of how Nishi’s reception of Millian utilitarianism
culminated in his ethics, political-economic thought, and jurisprudence. Okubo Takeharu,

in his scrutiny of Nishi’s exposition of utilitarian political economy in the text, draws

attention to key recurring concepts —ri |, aioiyashinai no michi }4:3% D8, and ken

#E— and their logical connection that ultimately leads up to the concept of society.

Okubo’s study attends to Nishi’s conceptualisation of the social life, as in aioiyashinai no
michi, which theoretically enabled him to contain the interest of the individual within the
boundaries of the public good without compromising the former. In this imaginative
network called aioiyashinai no michi, every individual is equally entitled to pursue their
own interest; this pursuit is justified in this network as the personal gain translates to the
collective interest. In this system, justice revolves around how to safeguard and
encourage the promotion of individual interests; as opposed to a priori natural law.
Okubo highlights the Millian aspect of justice in Rigaku, where Nishi follows the

utilitarian conception of justice predicated on the principle of the greatest happiness.

Nishi’s concept of kenri, Okubo points out, emanates from this Millian idea of justice. In

this context, kenri refers to the entitlement to justly demand societal protection in case of

the infringement of the individual interest.®

In this review, I will examine Nishi’s exposition of modern statehood training sights

65) Okubo, Kindai Nihon no seiji kosé to Oranda = The quest for civilization, 122-34.
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largely on his language uses relating to new concepts in modernity. To begin with, it is
noteworthy that despite his neologism rigaku, which later becomes the title of his
translation of the book Utilitarianism, he rarely mentions ri in Jinsei Sanposetsu.
Presumably, this indicates the Confucian stigma of the word, which had historically been
associated with “greed” that was deemed to do harm to the overall welfare of people.®
Later, in Rigaku, Nishi attempted to overcome and expand the semantics of ri by
translating right as kenri.®’ In Jinsei Sanpésetsu, while avoiding to employ 7i, Nishi

develops an original explanatory framework of “three treasures,” referring to health

(mame i 5¥), wisdom (chie #15%), and wealth (tomi & f ). Minear suggests the

resemblance of this heuristics both to Chinese and Mill’s thoughts. Laozi’s three treasures
were affection, modesty, and free of avarice. And Mill brought up money, power, and

fame as the means of general happiness.®®

In the first publication, Nishi maintains that the instinct to protect and promote the three

treasures is morally acceptable and just. Interesting points are made when he discusses

the second and third treasures. Here, he coins kokojinjin fifl % A\ % to refer to “individual,”

along with its transliteration (£ ¥ 5 = F =7 )L). In Nishi’s view, a human being

competes with others to survive as any other creatures do. Contrast to animals, however,

human beings compete with wisdom. Also, a human follows the instinctive desire to

66) Analects of Confucius, 4-12; 1-F, BUARIM11T% %%, Great Learning; B4 AR H,
Ve =il
67) Okubo, Kindai Nihon no seiji koso to Oranda = The quest for civilization, 138.

68) Minear, “Nishi Amane and the Reception of Western Law in Japan,” 170.
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accumulate wealth in his struggle against the hostile nature. Otherwise, people will find

no reason to “conduct” (kyitko 9517), and make light of the virtue of labor. The impulse

to preserve the three treasures is, he argues, what forms the basis of morality (faihon K

A).% Yet, in his observance, the safeguarding of the three treasures is not identical to

morality itself.

Notably, Nishi regards competition as an indispensable part of the betterment of the
social life. In the Netherlands, he studied international law and political economy under
the guidance of Simon Vissering (1818-1888) at Leiden University. Nishi was heavily
impacted by legalism, constitutionalism, and economic liberalism. Vissering’s European
international law allowed at the community of nations only nations that established the
rule of law and a constitutional polity. Also, the Dutch political economy of Vissering’s
time stood on the basis of increasing interaction and free trade. By partaking in
international diplomacy and commerce as stipulated by European international law, the
non-Western nations could achieve the status of sovereign states. Nishi also came to

internalise the principles of liberal political economy and free trade.”

Nishi’s primary concern in Jinsei sanposetsu is how to convince the compatibility of
the pursuit of personal interests with the overall interest of the people. Importantly, this
text has no mention of ken or kenri as absolute and unconditional value. Rather, it is

thoroughly relativised by gi and ken of others within social life. While stressing the

69) NAZS1, 517-19.
70) Okubo, “International Law and Its Influence on Diplomacy in the Late Nineteenth Century
Japan,” 26.
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sociability inherent in people throughout the following publication, Nishi divorces the
issue of the maintenance of the social life from morality and ethics. He applies the same
principle of the three treasures to the social life; one should not infringe upon others’

treasures.
In addition to the separation of the guiding principle of the social life from morality and

ethics, he goes on to make a critical distinction between the active and passive norms, or
sekkyoku and shokyoku no sanko, respectively. Belonging to the latter, to respect the
bubble of others’ treasures, according to Nishi, constitutes the foundation of

jurisprudence (horitsu no minamoto); whereas the former relates to “moral obligation,” or

dogi 1. Having no binding force, active norms are only hypothetical (keiyakutai 324

A), Nishi asserts. He takes an example of a drowning boy and denies any absolute

necessity to rescue him.”! To Nishi, it is a matter of active norms and ethics (dotoku &

fi) whether or not to save him.

He then draws upon the duality of kem and gi. Already in other texts including

Kyomonron #["1i@ and Hyakuichi shinron F—3#Tqm Nishi elaborated on the mutually

constitutive nature of ken and gi: The right to protect one’s treasures comes along with
the obligation to respect other’s treasures. Recurring throughout Nishi’s intellectual

career, this statement situates jurisprudence and governance outside morality. The basis

71) NAZS 1, 523.
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of social relation, Nishi sees, originates from the duality of ken and gi as opposed to
ethics. Only after the authorising of kenri to one’s own sanpé on the one hand, and gimu

to other’s sanpo, on the other, can ethics develop in social life.”?

In the third publication of Jinsei sanposetsu, Nishi extends the scope of discussion to
the state. With the explanation of the raison d’étre and function of the body politic in

terms of the three treasures, he tries to make a utilitarian case that the pursuit of personal

interests translates to the general good of people in the aggregate, or ippanfukushi — % &

fik. The cornerstone of statecraft (hitowo osamuruno y6do) also lies in the maintenance of

the three treasures, he claims. The “social life” (ningenshako no sei) precedes the state.
Therefore, the government is the extension of the social life and serves as a bulwark
against threats to the good of the nation (doho no fukushi). Finally, in the last publication,

after denouncing both Yang Zhu and Mozi from the Hundred Schools of Thought period,

Nishi substantiates the central point that the public interest (koeki Z3%it) is the aggregate
(sosii #REX) of self-interests (shiri FAFI]), which is obtained through the realization of the

three treasures.”?

To sum up, Jinsei sanposetsu is addressing the central question of how to locate people
in relation to the state in modernity. The text demonstrates that the understanding of the
concepts of individual, society, and right went hand in hand. As he describes the three

treasures, Nishi sets an “individual” as the agent of “individual right” and “obligation,”

72) NAZS 1, 522.
73) ibid, 515, 524-32.
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and the default unit of “society.” What is observable in this text is his effort to redefine

people as kokojinjin of equal ken and gi under the rule of law.

I want to talk about the initial incommensurability between original concepts and
translation. The fact that multiple coinages correspond a single concept tells us each

concept bears historicity. For instance, throughout the text, to refer to “society” or “social

life” Nishi counts on a hodge podge of coinages: & A[FIZE[FZS FAHZS, AR, AR,

28 7 4R, M4 / B etc. Another example is that kenri appears only twice, and ken is

dominant as the translation of (individual) right; In Kyomonron and Hyakuichi shinron,
kenri does not appear once. These are examples of the semantic opacity of the concepts in

themselves.

In the case of ken, it is problematic considering its philological trajectory as it meant
authoritative power and prerogatives having nothing to do with legality. On the other
hand, regt, and right in the Dutch and English languages all connote legitimacy.
According to one interpretation, it was the initial semantic imbalance between ken and
right that made ken so effective in importing the unfamiliar idea deriving from the legal
tradition of natural law.”* Because, in pre-modern Japanese epistemology and legal
tradition, no strict distinction existed between legality and morality, it was impossible to
find the semantic counterpart of right. Instead, Nishi could have possibly discarded the
original meaning of legitimacy embodied in right and highlighted the pragmatics and

binding power.

74) Yanabu, Hon'yakugo seiritsu jijo, 160.
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Many studies have established that Nishi had stronger interest in the pragmatics of law
than in jurisprudence. In fact, he made no secret of his disagreement with the idea of
natural law and Rousseauvean social contract for its “discursive” tone. Sugawara, for
example, contends that Nishi was never a trained expert in legal studies and his
discussion of legalism had little thing to do with legitimacy as interpreted in natural law
tradition.”® Standing in line with these observations, I am inclined to hypothesize that
Nishi might have intentionally given up bridging the conceptual chasm and chosen

“mistranslation.”

75) Sugawara, Nishi Amane no seiji shiso: kiritsu, kori, shin, 62.
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Conclusion

Nation-building in the early Meiji Japan entailed intellectual undertakings of
transplanting European legal concepts and political-economic ideas. Nishi Amane’s
scholarship exemplifies Meiji intelligentsia’ s encounter with European jurisprudence and
political economic thinking in the process of Japan’s nation-building enterprise. Focusing
on the language use of Nishi Amane in his scholarly works, I designed this project to
present the epistemological transformation amid Japan’s transition to nation-state. I based
this project on the expectation of his writing to expose semantic clashes in Meiji

intelletuals’ embracing of European jurisprudence.

In this project, I intended to show the historical specificities of the legal concept of
right as Nishi’s use of ken and kenri represents. Unlike to right which has both moral and
legal overtones, the character ken before William Martin’s coinage of kenri in Wanguo
gongfa, had no such connotation as morality or legitimacy; it rather had semantics

regarding “power” and its exercise. Even today, words indicative of this philological trait

can easily be found —kenryoku HJ] and kensei HEZS. By investigating the context

where ken 1s employed in academic literature in Early Meiji period, one can glimpse the
overarching political-economic change behind the embrace of the notion of right that

required different conceptualisation of people and the body politic.

Both Hyakuichi shinron and Jinsei sanposetsu touch on the raison d'étre and legal

modalities of the emerging Japanese nation and reveal Nishi’s political thought. In these
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texts, Nishi relies on the concepts of ken and gi to explicate the notion of the people as
bearers of ken and gi and modern statehood, which is defined as the guarantor of

individual ken and gi.

Previous studies on Nishi Amane tended to assume European legal concepts and
political thoughts to have been self-evident and readily translatable. Many of these
studies also directed their attention to the alleged absence of the categorical value of the
ideas. One common trope is that Nishi either failed to understand the authentic features or
intentionally discounted the fundamentality of European legal ideas. They point to the
alleged absence of natural law thinking and the endorsement of absolute right of the

individual in European Enlightenment thinking.

Nevertheless, the semantic imbalance between ken and right seems to have been more
nuanced. I hoped to show that the European jurisprudential tradition that Nishi studied
under the tutelage of Simon Vissering contested the a priori natural law thinking of Hugo
Grotius. Rather, Vissering’s jurisprudence accentuated the historical divergence in
different nations. Also importantly, Vissering situated the concepts of regt and pligt in the
context of international law which is dictated by the principles of constitutionalism and
free trade. Therefore, Nishi is likely to have construed right not so much as fundamental
but rather realpolitikal. This seems analogous to the fact that the Japanese identified the
concept of religion specifically with Christianity as opposed to a self-evident and

universal episteme during the late Tokugawa and early Meiji era.

In light of this background, I am inclined to conclude that Nishi’s concept of ken has, as

its essential connotation, a deep connection to nation-building. In his imagination, people
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exercise ken only as much as they hold gi. What activates this duality of ken and gi is the
novel conceptualisation of the individual, on the one hand, and its relation to social life

and society, on the other.
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