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SMITH-DIRECT/PASAHOW =~ 11-1625

(OPEN COURT, JURY NOT PRESENT, AT 12:13 A.M.:)
THE CLERK: PLAINTIFF’S A-180A AND A-180B MARKED FOR
IDENTIFICATION ONLY.

- (PLAINTIFF‘S EXHIBITS A-180A &

A~180B MARKED FOR IDENTIFICATION)

(OPEN COURT;JJURY'PRESENT, AT 12:14 A.M.:)
THE COURT: YES. | |
MR. PASAHOW: SHALL I CALL OUR NEXT WITNESS? -
THE COURT: YOU CERTAINLY MAY, YES.
MR. PASAHOW: OUR NEXT WITNESS IS DR. HAMILTON SMITH,
YOUR HONOR. | |

THE CLERK: PLEASE RAISE YOUR RIGHT HAND.

HAMILTON OTHANEL SMITH, DEFENDANT’ S WITNESS, SWORN
THE CLERK: TAKE THE STAND, PLEASE. | |
PLEASE STATE YOUR FULL NAME AND SPELL YOUR LAST NAME
FOR THE COURT. | |
THE WITNESS: HAMILTON OTHANEL SMITH, S-M-I-T-H.
THE CLERK: COULD YOU PLEASE SPELL YOUR HIDDLE'NzME;
THE WITNESS: O-T-H-A-N-E-L.
DIRECT EXAMINATION
BY MR. PASAHOW: |
Q. GOOD AFTERNOON, DR. SMITH.
A. GOOD AFTERNOON. '

Q. DR. SMITH, YOU’RE ON THE FACULTY OF THE JOHNS_ HOPKINS

~ UNIVERSITY SCHOOL OF MEDICINE?

-  cANDACE.L.-ERANcIS, OFFICIAL REPORTER, USDC, 415-431-6080
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SMITH-DIRECT/PASAHOW 11-1626

'A. THAT’S CORRECT.

Q. WHAT IS YOUR POSITION THERE?

A. I’M A PROFESSOR OF MOLECULAR BIOLOGY AND GENETICS AT THE
MEDICAL SCHOOL.

Q. WHAT DOES THAT DEPARTMENT ENCOMPASS?

A. WELL, IT -- IT’'S A DEPARTMENT’anén HAS THE RESPONSIBILITY
OF TEACHING:HICROBIOLOGY_Tb'THE.HEDIGAL'STUDENTS,-BUT-THE
FACULTY PRIMARILY IS ENGAGED IN ‘RESEARCH IN nonECULAR.BrdLOGY_
AND GENETICS. |

Q; DO YOU HAVE POST-DOCTORAL FELIOWS =--

" A. OH, YES.

Q. =-- IN THE DEPARTMENT?
A. YES.

Q. DO YOU TEACH OR DO YOU DO RESEARCH?

A. I DO BOTH. I GENERALLY PARTICIPATE IN THE TEACHING OF

MEDICAL STUDENTS, AND ALSO T TEACH A ~- SOME LECTURES IN THE

GRADUATE COURSE IN MOLECULAR BIOIOGY.

Q. ARE YOU CURRENTLY AT THE UNiVERSITY AT JOHNS HbPKINS?-

A. YES, I'M -- WELL, NO, THIS YEAR, I‘M NOT. I’M CURRENTLY

SPENDING A YEAR IN VIENNA, AUSTRIA.

Q. WHAT RRE YOU DOING THERE?

A. I’M WORKING AT THE INSTITUTE OF MOLECULAR PATHOLOGY. - THAT’S
A RATHER BIG NAME, BUT IT’S AN INSTITUTE THAT WAS JUST BUILT

 ABOUT THREE YEARS AGO AND ITS MISSION IS CANCER RESEARCH.

~AND I DECIDED I NEEDED A YEAR AWAY TO-GET:BACK TO THE

CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080
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SMITH-DIRECT/PASAHOW | 11-1627

T :_L_" BENCH MYSELF WITH MY OWN HANDS AND DO SOME EXPERIMENTS, SO
’/ 2 _. I’M -- I‘M WORKING ON SOME _wbnx RELATED TO THE INSTITUTE THERE. |
[ ’ : . .
LE 3 Q. AND YOU’RE TECHNICALLY ON A SABBATICAL FROM JOHNS HQPKIH_S?
¢ | a. mHar's commecr.
o s | 0. Now, You SERVED FOR SEVERAL YEARS AS A CONSULTANT TO CETUS
| 6 | CORPORATION; IS THAT CORRECT?
7 A. THAT IS CORRECT. |
® 8 | 0. ARE YOU PAID FOR YOUR WORK AS A CONSULTANT TO CETUS? |
o | A. ¥ES. I RECEIVE $1500 QUARTERLY. | |
f 10 - ‘Q.._ S0 EVERY THREE MONTHS?
* 11 | A. EVERY THREE MONTHS, YES.
12 Q. WHAT DOES YOUR WORK AS A -~ AS A s.cIENTI_FIc. ADVISOR OR
® 4 13 | CONSULTANT TO CETUS CONSIST OF?
14 | A. GENERALLY, I VISIT THE COMPANY AND TALK TO SCIENTISTS THERE
15 | ABOUT ONCE A YEAR; I ATTEND THE ~- THE ANNUAL SCIENTIFIC
A 16 | MEETING; AND I’M AVAILABLE, OF COURSE, BY  PHONE.
17 | I’VE ALSO, I THINK, IN THE PAST BEEN HELPFUL ON A
.' 18 | NuMBER OF occasioNs 1N REVIi:wiNG MANUSCRIPTS AND nnmxﬁc To GET |
19 |- THOSE PUBLISHED. |
20 | Q. DO YOU KNOW SOME OF THE SCIENTISTS AT CETUS a8 A RESULT OF
? 21 | vour work? |
22 | A. I CERTAINLY DO. I HAVE A NUMBER OF FRIENDS THERE.
Py 23 | Q. NOW, IN ADDITION TO YOUR WORK AS —— AS A consum_fm 'm.rounl
24 | COMPENSATION FOR THAT, ARE YOU BEING COMPENSATED AS AN EXPERT IN|
25 | THIS CASE? | |
¢ R " CANDACE L. FRANCIS, OFFICIAL _REPOR?::ER__,- 'Usm_, _._4._15-4'3'_1-_'6@80..
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. | | | _ smm—nmscr/p_asmw | | - 11-1628
1 1 | A yES, IaM. I'M...I'M EXPECTING TO RECEIVE MY STANDARD
é' 2 ‘| FEE FOR CONSULTATION WORK, FOR ALL TIME SPENT IN PREPARATION AND
.. 3 | TESTIMONY. -
¢ | Q;. HOW MUCH IS THAT?
.' 5 | A, THAT’S $500 A Dav.
6 | Q. COULD YOU SUMMARIZE FOR US, PLEASE, DR. sﬁITa, YOUR
_% - EDUCATIONAL BACKGROUKD. |
¢ '8 | A. YES. I BEGAN AT THE UNIVERSITY OF ILLINOIS. I SPENT TWO
9 | YEARS THERE MAJORING IN MATHEMATICS, AND THEN I TRANSFERRED_TO
o 10 | THE UNIVERSITY OF CALIFORNIA IN BERKELEY, WHERE I CONTINUED
11 | MATHEMATICS, RECEIVING A BACHELOR’S DEGREE.
12 | ~ ON COMPLETION OF THAT, I WENT TO JOHNS HOPKINS MEDICAL
> 13 _scnOo-i. AND COMPLETED MY M.D. IN 1956.
1 |  AFTER GRADUATION, I DID AN INTERNSHIP AND, AT THE END
. 15 | OF THAT INTERNSHIP, I WAS CAUGHT IN THE DOCTOR’S DRAFT AND SPENT|
! 16 | TWO YEARS IN THE U.S. NAVY IN SAN DIEGO. |
E 17 | AND THEN AT THE COMPLETION OF THAT TWO YEARS OF
& 18 SERVICE, I WENT AND DID A MEDICAL RESIDENCY.
1 | Q. - SO YOU’VE COMPLETED THE TRAINING FOR BEING A MEDICAL DOCTOR?
20 | K. COMPLETE TRAINING FOR A MEDICAL PHYSICIAN.
¢ 21 | Q. ARE YOU THE AUTHOR OF ANY PAPERS THAT HAVE BEEN PUBLISHED IN|
22 | SCIENTIFIC JOURNALS? | |
. 23 | A. YES, I AM. I'VE PUBLISHED ABOUT 80 PAPERS.
24  | Q. AND THOSE ARE -- ARE INDIcaiED_ON YOUR --
. 25 | A. THEY’/RE INDICATED IN THE CURRICULUM VITAE.
® _

CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080
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'A. YES, THAT’S IT.
Q. AND DOES THAT‘SUMMARIZE YOUR BACKGROUND?

'A. YES, IT DOES.

| @. (BY MR. PASAHOW) NOW, DR. SMITH, DURING YOUR CAREER AS A

 TEACHER AND RESEARCHER, HAVE YOU WON ANY SIGNIFICANT HONORS FOR
A. YES. I‘M A MEMBER OF THE NATIONAL ACADEMY OF SCIENCES. I
'RECEIVED THE GUGGENHEIM FELLOWSHIP FOR ANOTHER SABBATICAL IN THE
'PRIZE IN MEDICINE FOR MY WORK ON RESTRICTION ENZYMES.

OF THE FUNDAMENTAL TEQHNIQUES THAT ARE USED IN CLONING AND

'MOLECULAR BIOLOGY. COULD YOU GIVE US A BETTER IDEA WHAT THEY

' A. OKAY. LET ME SEE IF I CAN GET IT ACROSS:

SMITH-DIRECT/PASAHOW | 11-1629

Q. | LET ME SHOW YOU THAT. WE’VE HARKED IT AS EXHIBIT B-46.

MR. PASAHOW: YOUR HONOR, I‘D OFFER EXHIBIT B-46.
THE COURT: ANY OBJECTIONS?
MR. FIGG: NO OBJECTION, YOUR HONOR.
THE COURT: B-46 IS ADMITTED.
- (DEFENDANT’S ﬁxHIBITQB—46_.

" RECEIVED IN EVIDENCE)
YOUR SCIENTIFIC ACHIEVEMENTS?

MID-/70’S; AND . . . I‘M AN AMERICAN CANCER SOCIETY

DISTINGUISHED FROFESSOR; AND ALSO, IN 1978, I RECEIVED THE NOBEL

Q. NOW, AN EARLIER WITNESS DESCRIBED RESTRICTION ENZYMES AS ONE

ARE?

WELL, I SHOULD START BY SAYING THAT THEY ARE THE

BACTERIAL ENZYMES FOUND IN A WIDE VARIETY OF BACTERIA. AND

~ CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080
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SMITH-DIRECT/PASAHOW = 111630

THEY’RE WHAT WE CALL ENDONUCLEASES; IN OTHER WORDS, THEY CLEAVE

DNA.

BUT THE RESTRICTION ENZYMES ARE INTELLIGENT ENZYMES.

THEY DON’T JUST CLEAVE RANDOMLY ANYWHERE IN THE DNA.

LET’S SUPPOSE MY ARM IS A SECTION OF A DNA MOLECULE.

HERE IS A RESTRICTION ENZYME (INDICATING). IT RECOGNIZES A

SPECIFIC SET OF BASES IN THE DNA THAT MIGHT OCCUR, FOR EXAMPLE,

HERE (INDICATING), OR HERE (INDICATING), ALONG THE -- ALONG THE |

STRETCH OF DNA.

THE RESTRICTION ENZYME SEARCHES OUT, MORE OR LESS HONES |

IN ON THAT PARTICULAR SEQUENCE AND CLEAVES IT WHEREVER IT FINDS

_ IT ALONG THE MOLECULE, SO THAT ONE -- ONE FORMS DISCRETE
' FRAGMENTS.
Q. HOW ARE RESTRICTION ENZYMES USED IN RECOMBINANT DNA?

A. WELL, THEY’RE ESSENTIAL TOOLS, ACTUALLY, FOR SPLITTING . . .|

FOR CUTTING DNA INTO DISCRETE PIECES, WHICH CAN THEN BE . . -

WELL, LET’S PUT IT THIS WAY: IF YOU WERE TO TAKE TWO DIFFERENT

DNA‘S FROM DIFFERENT SOURCES AND CLEAVE THEM BOTH WITH
RESTRICTION ENZYMES, YOU COULD THEN TAKE THE PIECES AND JOIN

THEM TOGETHER SO THAT YOU HAVE HYBRID MOLECULES. THAT’S

RECOMBINANT DNA.

(PAUSE IN PROCEEDINGS)
Q. (BY MR. PASAHOW) ONE OF THE'EARLIEk'WITNEssEs EXPLAINED
THAT PCR IS CAPABLE OF CREATING DNA PIECES WITH SPECIFIC ENDS.

IS THAT SOMETHING LIKE WHAT RESTRICTION ENZYMES DO?

~ CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080
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SMITH-DIRECT/PASAHOW | 11-1631-

A. YES, BUT . . . WELL, A RESTRICTION ENZYME CERTAINLY CAN MAKE|

 SPECIFIC PIECES, BUT IT DOESN’T HAVE THE ABILITY TO AMPLIFY.

PCR, I THINK, IN MANY WAYS IS MORE POWERFUL, BECAUSE
YOU CAN GO IN AND LITERALLY LIFT OUT AND AMPLIFY A PARTICULAR
SECTION OF A DNA MOLECULE. AND YOU DON'T EVEN Havﬁ TO WORRY
ABOUT WHETHER THERE ARE SPECIFIC RESTRICTIOﬁ SITES FLANKING THAT |

PARTICULAR PORTION OF THE MOLECULE THAT YOU WANT TO AHPLIFY.--SO

I THINK PCR REALLY HAS MORE POWER IN SOME WAYS.

Q. NOW, YOU MENTIONED THE TERM ”RESTRICTION-SITES.“ WHAT’S A
RESTRICTION SITE?

A. WHAT ARE RESTRICTION SITES?

| ¢. YES, SIR.

A. OKAY. RESTRICTION SITES ARE USUALLY . . . WELL, THEY'RE
SHORT . . . STRETCHES OF USUALLY ABOUT FOUR TO SIX haszs_alons.n_
DNA MOLECULE. AND THEY’RE THE SITES THAT ARE RECOGNIZED BY A
PARTICULAR —- BY PARTICULAR RESTRICTION ENZYMES AND THE . . .
ENZYMES_BIND-TIGHTLY TO THoéE SITES AND THEN MAKE A CLEAVAGE.
Q. SO THE RESTRICTION SITES ARE WHERE THE RESTRICTION ENZYMES
BIND TO CUT? | | |

A. THAT’S RIGHT.

Q. NOW, YOU, OF 'couasz, ARE FAMILIAR .W'I'rﬁ THE PCR PROCESS.

A. THAT’S RIGHT. |

Q.. IS IT USED IN THE LABORATORIES AT THE JOHNS HOPKINS

' UNIVERSITY MEDICAL SCHOOL?

A. YES. ACTUALLY, EXTENSIVELY.

“CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080
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SMITH-DIRECT/PASAHOW 11-1632 .

: Q. SINCE WHAT TIME HAS PCR BEEN USED THERE?

‘A. I DON’T THINK I COULD DATE IT EXACTLY, BUT I KNOW AT LEAST
786 OR MAYBE EARLY ‘87.

GROUP?

A. YES, I HAVE.

| @. DID YOU DO THE PCR REACTION?

| A. No. THEY WERE -- THE . . . THEY'VE BEEN PERFORMED BY A

- JOHNS HOPKINS?

- Q. HOW MANY YEARS HAVE YOU BEEN TEACHING IT THERE?

TWO FACULTY MEMBERS THAT USED IT VERY SOON AFTER THE SAIKI

PUBLICATION IN LATE 1985. SO I WOULD PLACE IT PROBABLY AROUND

Q. WAS PCR BEING USED AT JOHNS HOPKINS DURING THE PERIOD BEFORE
THE TAQ POLYMERASE BECAME AVAILABLE?
A. THAT’S CORRECT.

Q. HAVE YOU EVER USED PCR IN RESEARCH WORK THAT'S DONE BY YOUR |

NUMBER OF THE POST-DOCS IN THE LABORATORY, BUT PERSONALLY, WITH
MY OWN HANDS, I HAVE NOT.

Q. BUT -- |

A. I GET VERY LITTLE OPPORTUNITY TO GET IN THE LABORATORY AT
HOPKINS. | |

Q. HAVE YOU EVER TAUGHT THE PCR PROCESS TO YOUR STUDENTS AT

A. YES. I TEACH IT IN THE GRADUATE COURSE IN MOLECULAR

BIOLOGY.

A. I THINK THAT I BEGAN PROBABLY THE ¥EAR-AFTER THE-SAXKI

PAPER. THAT WOULD BE 1986.

“CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080
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SMITH-DIRECT/PASAHOW 11-1633

Q. NOW, HAVE YOU READ THE ‘202 AND THE 195 PATENTS THAT ARE

INVOLVED IN THIS CASE?
A. YES, I HAVE.
Q. AND DID YOU READ THE ENTIRE PATENTS OR JUST THE CLAIMS?
A. I READ THE ENTIRE PATENTS, |
(PAUSE IN PROCEEDINGS).

Q. (BY MR. PASAHOW) FOR YOUR REFERENCE AS WE GO ALONG, LET ME

' GIVE YOU THOSE TWO PATENTS. THEY‘RE EXHIBITS B-1 AND B-2.

(PAUSE IN PROCEEDINGS)

Q. (BY MR. PASAHOW) AND I‘D LIKE FOR YOU FIRST TO EXPLAIN, IF

YOU COULD, WHAT YOU SEE AS THE KEY FEATURE OF CLAIM 1 OF THE

7202 PATENT.

AND LET ME PUT UP A POSTER WE'VE MADE OF THAT CLAIM. .
THAT’S EXHIBIT B-160.
A. I NEED TO SWITCH BACK AND FORTH BETWEEN MY GLASSES AND NOT
HAVING THEM. | | |

OKAY. I’M SORRY. WOULD YOU REPEAT THE 'QUESTION?

Q. THE QUESTION, SIR, WAS: COULD YOU EXPLAIN WHAT YOU

UNDERSTAND TO BE THE KEY FEATURES OF CLAIM 1 OF THE ‘202 PATENT.

A. OKAY. WELL, FIRST OF ALL, THE CLAIM 1 IS A PROCESS FOR

AMPLIFYING A SPECIFIC TARGET SEQUENCE IN A NUCLEIC ACID OR A

{ MIXTURE OF NUCLEIC ACIDS.

AND I THINK IF YOU MOVE DOWN —- ACTUALLY, IT'S MARKED
IN YELIOW -—- THE BOTTOM OF SECTION A, THE KEY THING IS THAT A --|

THAT THE PRODUCT OF THE FIRST CYCLE BE USED -- HAS ‘THE ABILITY

" CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080
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SMITH-DIRECT/PASAHOW _ 11-1634

'~ ALL SUBSEQUENT REACTIONS.
" A. AND . . . I THIRK IT’S REALLY THE KEY THING, BECAUSE_THAT

- EXPONENTIAL CHARACTERISTICS TO THE REACTION.

A. I THINK IT IS, YES.
' USUALLY CALLED PCR?
Q. NOW, COULD YOU ALSO PLEASE EXPLAIN FOR US WHAT YOU

. A. OKAY.

Q. WE’VE GOT THAT ON A POSTER, B-165.

TO BE USED AS A TEMPLATE IN SUBSEQUENT REACTIONS. IN FACT, IN
Q. WHY IS THAT IMPORTANT?
GIVES THE UNIQUE CHARACTER OF THE CHAIN REACTION OR THE

WITHOUT THAT, YOU WOULD NOT HAVE A . . . WOULD
LITERALLY NOT HAVE AN EXPONENTIAL PROCESS.
Q. DO YOU UNDERSTAND CILAIM 1 TO BE THE BROADEST OF THE CLAIMS

OF THE ‘202 PATENT?

Q. AND DO YOU UNDERSTAND CLAIM 1 TO DESCRIBE THE PROCESS THAT'’S

A. THAT’S RICGHT.

UNDERSTAND TO BE THE KEY FEATURES OF CLAIM 1 OF THE OTHER

PATENT, THE 195 PATENT.

A.  OKAY.
(PAUSE IN pRocsznzncs)

THE WITNESS: OKAY. 'AGAIﬁ, THE -~ THIS IS VERY SIMILAR

TO THE /202 CLAIM 1. AND, AGAIN, THE KEY FEATURE IS THE ABILITY
or'THE;SYNTHﬁsIZED PRODUCTS TO BE USED IN éUBsEQUgNT CYczss As:

TEMPLATE.

"CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080
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SHITH-DIRECT/PASAHOW _ _ 11-1635

- IN ADDITION, OF COURSE, THIS PARTICULER CLAIM ADDS IN A

| pETECTION STEP USING A LABELED OLIGONUCLEOTIDE so THAT THE
| PRODUCTS OF THE REACTION CAN BE DETECTED.

- 9.' (BY MR. PASAHOW) AND HOW 1S THAT DETECTION DONE°

A. 'WELL, THAT’S DONE BY TAKING-A SHORT OLIGONU¢L30T193,=?EﬁHA§s
15 OR 20 BASES IN LENGTH, LABELING TYPICALLY THE FIVE-PRIMED END
{'WITH A P32 -- éADIOACTIVE.Pzz ATQH, AND THEN =-- AND I éﬂoutu

SPECIFY THAT THIS -- THAT THIS PROBE IS COMPLEMENTARY, CAN

HYBRIDIZE TO THE TARGET SEQUENCE.
. AND SO THEN YOU WOULD CARRY OUT THE HYBRIDIZATION IN
A -- IN A STANDARD ANNEALING REACTION, AND . . . AND . . .

USUALLY IT’S DONE IN A PARTICULAR BODY AND PROCEDURE.

Q. AND YOU LOOK TO SEE WHETHER OR NOT THE PROBE IS ATTACHED TO

THE TARGET?

A. THAT’S CORRECT. THAT’S CORRECT. TO SEE IF IT SPECIFICALLY |

LABELS THE AMPLIFIED TARGET SEQUENCE.

Q. NOW, DR. SMITH, DO YOU KNOW DR. KARY MULLIS, THE INVENTOR OF

PCR?

| a. ¥Es, 1 cerTazINLY DO.

Q. HOW DID YOU MEET HIM?

A. I MET HIM VERY EARLY ON. I CAN'T PLACE THE EXACT TIME, BUT -

VERY EARLY IN MY ASSOCIATION WITH CETUS. I WOULD SAY EARLY

-'BO’S.

Q. - HOW DID YOU FIRST LEARN OF DR. HULLIS' PCR INVENTION’

A, I THINK IT’S —- IT'S FAIR TO SAY THAT I DIDN’T KNOW ABOUT IT!

" CANDACE L._FRANCIS,_OFFICiALfREPORTER;fUSDC, 415ﬁ¢31+6080:'
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SMITH-DIRECT/PASAHOW . 11-1636

”WHEN I --1 DIDN'T KNOW THAT HE was wonxxus on IT AT THE vERY

'BEGINNING.-

AS BEST I CAN REHEHBER, I WOULD PLACE IT AROUND 19 -

: EARLY 1985 PRIHARILY IN CONVERSATIONS WITH DR. GELFAND, WHO WAS

MY MAIN CONTACT PERSON AE'CETUS. AND THEN SUBSEQUENTLY, OF

' COURSE, WHEN THE SAIKI PAPER WAS.PUBLISHED IN DECEMBER OF 1985,
| THEN I BECAME VERY AWARE OF EXACTLY WHAT THE PROCESS WAS.

Q. YOU READ THAT PAPER°

A. I DEFINITELY READ THAT PAPER, YES. IN FACT, I MADE A COPY
OF IT —— I CAN REMEMBER THIS QUITE CLEARLY. I MADE A COPY OF

THE PAPER, AND I ~= I TOOK IT INTO THE LABORATORY AND THREW IT

UP ON A CONFERENCE TABLE. .

THE LABORATORY IS ONE SUCH THAT WE HAVE TWO MAIN ROOMS,

AND THEN A CONFERENCE ROOM WHERE WE SIT, HAVE coFEEE;?aND TALK

~ ABOUT OUR EXPERIMENTS, OR Aﬁdum ANYTHING INTERESTIHG-iNfSCIENCE.

S0 I PUT THIS PAPER ON THE TABLE AND I CALLED MY GROUP
TOGETHER, AND I SAID, "HERE’S A VERY EXCITING PIECE OF WORK. WE|
CAN USE THIS PROCESS IN OUR RESEARCH. I WANT YOU TO 'S'_I'ART -
THINKING ABOUT ?cn. “AND THEY, OF counsn, 3Ecanﬁ*vgnx
INTERESTED IN THE PROCEDURE. “

MR. PASAHOW: »Excusz-ﬁﬂ\a MOMENT.

.(pAUSE.IN PROCEEDINGS)

Q. (BY MR. PASAHOW) DR. SMITH, ARE YOU FAMILIAR WITH A BOOK BY|

 DR. ARTHUR KORNBERG, DNA REPLICATION?

A. YES, T AM.

CANDACE L. FRENCIS,_OFFicIAL'REPBRTER,_Ust,L4l5~431s60805
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SMITH-DIRECT/PASAHOW | . 11-1637

Q. NOW, DR. KORNBERG TOLD US THAT HE’S WORKING ON A NEW EDITION.

OF THIS BOOK, AND IN IT HE HAS A SECTION ON PCR IN WHICH HE

DESCRIBES PCR AS "AN ASTONISHING AND HIGHLY ﬁSEFUL-TECHNIQUE.“

WERE YOU ESTONISHED WHEN YOU FIRST FOUND OUT THAT A

'TECHNIQUE LIKE PCR EXISTS?

A. I WAS AMAZED.

Q. WHY?

-A. BECAUSE THIS IS A PROCEDURE WHICH LITERALLY ALLOWS YOU TO GO

INTO A VERY COMPLEX DNA OR MIXTURE OF DNA’S -- FOR EXAMPLE,
EXTRACTED FROM HUMAN CELLs - Anb_LITERALLY L:fT OUT AND AMPLIFY
A MILLION-FOLD A SINGLE-GERE;'OR'ANY SINGLE SECTION OF THE
CHROMOSOME .

I MEAN, A GOOD ANALOGY WOULD BE TO IMAGINE A LARGE
HAYSTACK WITH A NEEDLE BURIED SOMEWHERE IN THE HAYSTACK. AND IF
YOU HAD'A.WAY TO MAKE MANY chIES-OF THAT NEEDLE, EVENTUALSf If'
YOU MADE MILLIONS OF COPIES, xbU WOULD BE ABLE TO EASILY DETECT
THE PRESENCE OF THE NEEDLE.

SO IT’S AN EXTREMELY IMPORTANT PROCESS. -

-Q, ARE YOU FAMILIAR WITH THE JOURNAL SCIENCE?

A. YES, I aM.
Q. WHAT IS SCIENCE?
A. WELL, SCIENCE IS A JOURNAL PUT OUT BY THE AMERICAN

ASSOCIATION FOR ADVANCEMENT OF SCIENCE. IT NOT ONLY CONTAINS

RESEARCH ARTICLES AND REVIEWS BUT ALSO KEEPS YOU UP WITH THE

POLITICS OF SCIENCE IN THE COUNTRY.

CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080
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s 1 | Q. NOW, IN -- IN THIS DRAFT MANUSCRIPT, DR. KORNBERG POINTS OUT
{ > | mHaT scrEwce macazINE "SELECTED PCR AS THE MAJOR SCIENTIFIC
* - DEVELOPMENT OF 1989." |
4 WERE YOU AWARE OF THAT?
o 5 | a. ¥Es, I WAS. I SAW THAT. I SAW THE ARTICLE, YES.
6 | 0. WHAT WAS YOUR REACTION TO THAT ARTICLE? ”
7 A. WELL, I WAS VERY PLEASED THAT THIS IMPORTANT -_.PROC.:'ESS' WAS S50
® 8 | RECOGNIZED. |
s | o NOW, THE SCIENCE ARTICLE SAYS THAT THE EDITORS OF SCIENCE ~-|
- 10 | 1F1 CAN GET THIS A LITTLE LARGER HERE -~ -_m EDITORS OF SCIENCE|
11 | "SELECTED PCR BECAUSE THEY moucni THE INVENTION LIKELY TO HAVE |
12 | THE GREATEST INFLUENCE ON HISTORY.™
0_}'{ © 13| DO YOU THINK THAT PCR IS AN INVENTION OF THAT KIND OF
14 | IMPORTANCE? |
| 15 | A. I BELIEVE IT IS. I ASSUME THEY’RE TALKING ABOUT THE
* 16 | SUBSEQUENT HISTORY OF DEVELOPMENT OF SCIENCE. I THINK IT WILL
17 | DRAMATICALLY CHANGE THE WAY WE DO BUSINESS IN THE maommm.
& s _m." FACT, IT HAS ALREADY. AND IT’S GOING TO HAVE AN ENORMOUS
19 | IMPACT. IT WILL ACCELERATE OUR ABILITY TO == TO UNDERSTAND
20 BIOLOGICAL SYSTEMS. |
¢ 21 | ' (PAUSE IN PROCEEDINGS)
22 Q. (BY MR. PASAHOW) NOW, WE HAVE PREPARED A TIMELINE THAT I°N
. 23 | GoING TO REFER TO IN MUCH OF THE REST OF YOUR EXAM.
24 | a. uH-HUH. | |
25 | Q. FOR YOUR CONVENIENCE, I’'VE PREPARED A SMALL VERSION OF IT
®

CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080
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THAT YOU CAN REFER TO, SINCE WE’VE HAD TO TURN THE LARGE

PUBLICATION OF AN ARTICLE THAT WE’VE BEEN REFERRING TO AS
. KLEPPE, ET AL., IN 1971.

A. (NODDING HEAD.)

. ME GIVE YOU A COPY.

Q. AND YOU’RE FAMILIAR WITH IT, I TAKE IT.

A. I AM FAMILIAR WITH IT.

' PARAGRAPH THAT’S IN THIS POSTER B-172.

SOMEWHAT AWAY FROM YOU.

AND I SHOULD”INDICATE'THAT THAT’S BEEN MARKED AS
EXHIBIT B-30. | | -

AND ON IT, WE'VE ~-- WE?VE INDICATED VARIOUS PAPERS AND
BOOKS THAT GOT PUBLISHED AND SOME'EVENTS.BETWEEN THE PERIOD.1§69
AND 1950.
A._.(NODDING HEAD. )

Q. AND THE FIRST OF THESE THAT I’D LIKE TO START WITH IS THE

Q. AND THAT ARTICLE HAS BEEN MARKED AS EXHIBIT A~18. AND LET

(PAUSE IN PROCEEDINGS)
Q. (BY MR. PASAHOW) YOU’VE READ THAT ARTICLE BEFORE?

A. I HAVE READ THIS ARTICLE, YES.

Q. NOW, I’M NOT GOING TO ASK YOU ABOUT THE FIRST 20 PAGES, BUT

WE FOCUSED ON A PARAGRAPH TOWARDS THE END, AND IT’S IN —- THE

WHAT IS DESCRIBED IN THAT PARAGRAPH?
A. WELL, LET ME PUT THE PARAGRAPH IN CONTEXT HERE A LITTLE BIT.

THE KLEPPE ARTICLE ITSELF IS . . . WELL, LET ME GO BACK|

"CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080




:l,p«u.'..

10

1l

12

13

14

15

16

17

i8

19

20

21

22

23

24

25

SMITH-DIRECT/PASAHOW . 11-1640

. EVEN FURTHER.

KHORANA’S GROUP, WHO PUBLISHED THIS PAPER, WAS VERY
INTERESTED IN SYNTHESIZING A COMPLETE GENE, AND THEY CHOSE A

SMALL TRNA GENE. AND WHEN THIS ARTICLE WAS WRITTEN, THEY WERE

IN THE COURSE OF . . . OF CONSTRUCTING THIS GENE BY VERY

LABORIOUS ORGANIC SYNTHESIS.

AND ‘THEY WERE HOPING IN ONE OR TWO OR THREE fEARS'TO

'HAVE THE COMPLETE GENE SYNTHESIZED, BUT THEY EXPECTED TO HAVE A

- VERY SMALL QUANTITY OF IT. SO THAT THEY WERE LOOKING FOR WAYS

TO . . . LET’S SUPPOSE THEY END UP WITH A SMALL QUANTITY OF THIS

GENE AFTER TWO OR THREE YEARS OF EFFORT. THEY WOULD LIKE TO BE

~ ABLE TO MAKE MORE COPIES OF THIS GENE, AS NEEDED, FOR RESEARCH

WITHOUT GOING THROUGH THE VERY COMPLEX ORGANIC SYNTHESIS.

SO THEY WERE LOOKING FOR AN ENZYMATIC OR BIOCHEMICAL
WAY TO DO THIS, AND THIS ARTICLE CONCERNS THAT. |

AND THIS LAST PARAGRAPH REALLY . . . TRIES TO DESCRIBE

TWO HYPOTHETICAL WAYS THAT THEY MIGHT MAKE COPIES OF THE GENE

ONCE THEY HAVE IT.

Q. WHAT WAS THE FIRST OF THOSE WAYS? IS THAT PCR?
A. OKAY. THE FIRST WAY -- WELL, FIRST OF ALL, I DON’'T BELIEVE
THAT IT’S PCR. ~IT DESCRIBES A METHOD ‘WHICH IN HINDSIGHT HAS A

VAGUE RESEMBLANCE TO PCR, BUT IT’S MISSING CERTAIN CRUCIAL

. FEATURES.

FIRST OF ALL, IT DOESN’T EXPLICITLY STATE THE ESSENTIAL|

POINT THAT WAS MADE IN THE CLATM 1; NAMELY, THAT THE PRODUCT

" CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080
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5 1 | STRANDS FROM ONE CYCLE -MUST SERVE AS TEHPIATE IN SUBSEQU'EN‘I‘

2 - C¥CLES.-

e

® T so, TOI ME, THERE'S NO INDICATION m-r THEY WERE
4 | concerviNG OF AN EXPONENTIAL TYPE OF PROCESS. 1IN FACT, I DON’T
5 | THINK THEY REALLY NEEDED THAT FOR THE KIND oF HBNUFACTURING |
6 PROCESS THAT THEY WERE Envzszonrns HERE.
:7 | 50 I DON’T -- ASIDE FROM THE RATHER VAGUE RESEHBLANCE,
& -1_3 . 'i DON’T SEE THE FULL PCR PROCESS THERE.
| 9.?'.¢. WELL, THE WAY WE’VE COME TO ANALYZE IT, BECAUSE THAT’S WHAT
10 | THE PATENT LAW SUGGESTS - |
11 | A. YEAH,'RIGHT.
12 | 0. -~ 1s, WE’D LIKE TO LOOK AT HOW THIS ARTICLE WOULD BE SEEN
® 13 | BY aw ORDINARILY—SKILLED POST-DOCTORAL FELLow In BIOCHEHIS‘I'RY, |
14 _7.1N A LABORATORY SUCH AS YOURS AT JOHNS HOPKINS ~- o
15 | a. YEAH.
16 | Q. -- IN MARCH 1984, ONE YEAR BEFORE THE PATENT WAS APPLIED
17 | FOR. | | -
. | 18  MR. FIGG: YOUR no'no__nl,. I OBJECT TO THE cnmaﬁnz.z_miow'
19 | OF WHAT THE PATENT LAWS REQUIRE, ESPECIALLY IN TERMSaOFffﬁEI
20 | DEFINITION OF A POST-DOCTORATE FELLOW. | |
21 | | THE COURT: OBJECTION SUSTAINED. ifn'coxnc'10 ask THAT |
22 xou.REpHRAsE THE QUESTION. I THINK YOU CAN DO THA&_ANﬁ-JUSQ.ASR |
23 | HE ouesTION. | |

24 | MR. PASAHOW: I WILL, YOUR HONOR.

25 | Q. I‘D LIKE FOR YOU TO ASSUME, DOCTOR, THAT WE’RE TALKING ABOUT

cANDAcE.Lg-FRANCIS; OFFICIAL'REPORTER; USDC, 415-431-6080
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A == AN ORDINARILY-SKILLED POST—DOCTORAL FELI.DW DURING 'I.'HE

PERIOD MARCH 1984,_souEONE-IN THE FIELD OF BIOCHEMISTRx on,:--
MOLECULAR BIOLOGY. o | |

A. UH-HUH.

Q. AND LET‘HE'BEGIN BY SSKING*YOUg- p:buYOU HHVE'CONTACT:WITH- 

SUCH PEOPLE AT JOHNS HOPKINS DURING ‘I‘HA'I' PERIOD?

_ A_..':_ WELL, WE HAVE --— I HAD POST-DOC‘I‘ORAL FEH-OWS IN MY OWN

' LABORATORY THAT I WOULD CONSIDER THAT FIT INTO THAT“CKTEGORY; -

Q. ARE YOU FAMILIAR WITH THE nEfUTATIbn-or'nﬁ. KORNBERG'S
LABORATORY AND THE3OTHER LABORRTORIES IN DR. KORNBERG’S
DEPARTMENT AT STANFORD UNIVERSITY? o

A. YES. IT WAS CONSIDERED, I THINK BY MOST ... BIbcHEuxsws
AND MOLECULAR BIOLOGISTS, TO BE;ONE-O? THE OUTSTANDING
BIOCHEMISTRY DEPARTMENTS IN THE COUNTRY, AND PERWAPS IN THE
o N | -

Q. IN MARCH 1934,'ﬁow MANY DEPARTHENTS OR f?'RATHER;:ﬂOﬁ“ﬁANf
LABORATbRIES-wERE-THERE_DOING BIOCHEMISTRY_AND:HDLECﬁLﬁR | |
BIOLOGY? | |

A wﬁLL, IT’S HARD TO ENUHERATE THEH, BUT I WOULD anss IN THE
UNITED STATES ALONE THAT IT WOULD NUMBER . . . pRoBABLx ovnn a

THOUSAND, AND, OF COURSE, IF YQU GO WORLD-WIDE YOU' RE upP IN‘I‘D

'SEVERAL THOUSANDS.
Q. AND OF THAT‘SEVERALFTHOUSARD;'HOW“HANY WERE, IN-YobR
op:uxon, 'BETTER THAN on ‘AS GOOD AS THE DEPARTHENTS AT STANFORD,

THE BIOCHEHISTRY DEPARTHENT AT STANFORD’

Lt e ey v b o me—
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¢ 23|

 THIS -~ THIS LAST PARAGRAPH OF THE KLEPPE ARTICLE TO REFER TO

'THE SAME REACTION THAT IS DESCRIBED IN CLAIM 1 OF THE /202

_A. I THINK THEY’D HAVE SOME DIFFICULTY IN SEEING THE

'SYNTHESIS OF THE DUPLEX TRNA GENES.

A. I WOULD PROBABLY BE ABLE TO PICK OUT NO MORE THAN A HANDFUL,
FIVE OR SIX, THAT MIGHT BE COMPARABLE, AND PERHAPS EVEN LESS
THAN THAT NUMBER.

Q. NOW, LET’S GO BACK TO THIS ORDINARILY-SKILLED PERSON, THIS
ORDINARILY-SKILLED POST-DOCTORAL FELLOW, IN 1984:

| DO YOU THINK THAT THAT PERSON, THIS HYPOTHETICAL MAN OR

WOMAN, WOULD UNDERSTAND THE FIRST OF THE METHODS DESCRIBED IN

PATENT?

CONNECTION.
(PAUSE IN PROCEEDINGS)

THE WITNESS: THE —- AS I MENTIONED, THE -- SOME OF THE|
ESSENTIAL FEATURES OF THE . . . OF iﬁE'CLArH 1 ARE NOT
EXPLICITLY STATED IN THIS PARTICULAR SECTION.

AND IT’S A VERY VAGUELY-WORDED PARAGRAPH-WiTH_MANY
WORDS SUCH AS “ONE-WOULD HOPE"™ AND SO Oﬁ.AND SO FORTH. SO
IT’S -- IT’S LITERALLY STATED aS A RATHER HYPOTHETICAL . . .
POSSIBLE PROCESS. | | | o
Q. (BY MR. PASAHOW) WELL, sz's_noox AT IT IN SOME DETAIL.
A. UH-HUH. |

Q. IT STARTS OFF TALKING ABOUT THE PRINCIPLES FOR EXTENSIVE

1- UH-HUH.

CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080
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Y | | a _SMITH#DIRECT/PASM;OW | | 11-1644
5 1 | Q. NOW, WOULD THE oanﬁARILY-SKILLED POST-DOC;Iﬁ 1984 KNOW
7 2 | anvraING ABOUT THE TRNA GENE? B o
1 & 3 | A. YES, THEY WOULD BE VERY ACQUAINTED WITH THE GENE, BECAUSE
4 | THE - BY THAT TIME, THERE WERE A NUMBER OF TRNA GENES THAT HAD
® 5 | BEEN SEQUENCED AND, IN FACT, THE STRUCTURE -- THREE-DIMENSIONAL
‘6 | sTrRucTuRE oF soME oF THESE GE_NES WAS RNOWN.
7 - S0 THEY WOULD BE FULLY AWARE, FOR EXAMPLE, AS POINTED |
® ° _ 8 | OUT IN THE ARTICLE ITSELF, THAT THIS PARTICULAR_-GENE. ~— THE TRNA|
| 9 | IS A HIGELY-HAIRPINNED STRUCTURE CONTAINING AS MANY AS re'o'UR.
| 10 | DIFFERENT HAIRPINS, AND A VERY COMPACT, COLLAPSED STRUCTURE
¢ 11 | RATHER THAN EXTENDED MOLECULE.
12 | AND THE DNA . . . THE DNA ITSELF --_iHE[DNA GENING HAS,
o 13 | OF COURSE, THE SAME SEQUENCE AS THE TRNA ITSELF mp WOULD BE
14 | EXPECTED TO FORM THE SAME SORT OF HIGHLY-FOLDED STﬁuciURE.
15 ~ AND THIS, OF COURSE, IS -- AS I SAY,.IS.PQINTED oui IN
¢ 16 | THE ARTICLE ITSELF AS A POTENTIAL PROBLEM IN THIS PROCESS.
17 | Q. WOULD THE 1984 POST-DOCTORAL FELLOW WE’RE TALKING ABOUT
° 18 | EXPECT ‘THESE FOLDS IN THE GENE TO AFFECT AN EFFORT TO COPY THE
10 | cEner | o
20 | A ves. 1 THINK THEY WOULD BE FULLY AWARE THAT YOU WOULD HAVE |
¢ 21 | A GREAT DEAL OF TROUBLE MAKING A COMPLETE COPY OF SUCH A FOLDED
22 | srructume.
. . 23 |- IF YOU -- AS THEY SUGGEST HERE, IF YOU WERE 70
| 24 | HYBRIDIZE A PRIMER, A snoRT'OLIGONUCLEOTIDE,'To'THIS'FOLDED
25 | STRUCTURE, YOU -- ONE wOULD ExPﬁcT THAT YOU MIGHT ONLY_ﬁE.ABEE
P . - |

CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080
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TO GO TO THE FIRST HAIRPIN BEFORE POSSIBLY SKIPPING OVER,

-EXPECTATION.

 THAN YOU HAVE OF THE -- OF THE TEMPLATE, SO . . . AND IF YOU

'LOOK BACK IN THE ARTICLE ITSELF, THEY’RE USING EXCESSES OF ABOUT

- POSSIBLY EVEN 30-FOLD EXCESS.

' Q. WAS THERE ANY PARTICULAR LEARNING IN 1984 ABOUT THE USE OF

MISSING THE WHOLE LOOP, SKIPPING OVER THAT, IN EFFECT DELETING A
PORTION OF THE STRUCTURE, OR SIMPLY STOPPING AT THAT POINT.
SO ONE WOULD GET A VARIETY OF PRODUCTS_, NOHE' OF WHICH

YOU REALLY WANT, IN THIS REACTION. THAT WOULD BE THE

Q. NOW, THE PARAGRAPH GOES'oﬁ'To-DESCRIBE DﬁnATURIﬁG THE
HOLECULEi AND THEN IT SAYS: - |
"Tais DEHATURATIoﬁ STEP'WOULb-BEICAhRIED ouT
IN THE PRESENCE OF A SUFFICIENTLY LARGE EXCESS OF THE
WO APPRQPRIATE'PkIMERs." |
WHAT WOULD THE ORDINARILY-SKILLED POST-BOC:ﬁE'VE BEEN
TALKING ABoﬁTIUNDERSTAND_BY THE PHRASE "A sUfFICIENTLY_LARGE
EXCESS.OF . « . PRIMERS"? |

A. WELL, "EXCESS" MEANS THAT YOU’D HAVE MORE COPIES OF PRIMER

TWO-FOLD IN THESE REACTIONS. SO THE OBVIOUS THING WOULD BE TO
ASSUME A TWO-FOLD EXCESS.
BUT IF IT WAS A . . . I THINK IN 1984, ONE MIGHT ALSO

CONSIDER LARGER AMOUNTS THAN TWO~FOLD, PERHAPS UP TO 10-, 20-,

LARGE EXCESSES OF PRIMERS IN PRIHER EXTENSION REACTIONS?

A. YES. I THINK MOST OF MY POST-DOCTORAL FELLOWS, AND I ASSUME '.

"CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080
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ANYONE OF oanNAkY-SKILL, WOULD HAVE KNOWN THAT —- pagTIcULARLY
IF THEY/VE EVER DONE SEQUENCING, THE SANGER SEQUENCING, WHICH
INVOLVES PRIMERS AND PRIMER EXTENSION —- THAT ONE OF THE MAJOR
PROBLEMS THAT ONE RUNS INTO IN THAT PROCEDURE IS MISPRIMING.

IN SEQUENCING, YOU WANT TO START w:rﬁ THE PRIMER BOUND
TO A SINGLE POINT ALONG THE DNA, AND THEN YOU CAN DEVELOP A
CLEAN, UNIFORM SEQUENCE. o

| OBVIOUSLY, IF THE PRIMER WERE TO BIND TO TWO DIFFERENT

SITES, YOU WOULD GET A MIXTURE OF TWO DIFFERENT SEQUENCES.

AND IT WAS NOT AN UNCOMMON PROBLEM TO HAVE A
PRIMER . . . WHICH . . . HAD SOME PARTIAL MATCH TO OTHER POINTS
ALONG THE DNA MOLECULE. SO IF YOU USED A LARGE EXCESS, ENOUGH

TO COMPLETELY BIND UP THE CORRECT SITE AND HAVE MUCH -- MANY

MOLECULES LEFT OVER, THOSE MOLECULES WOULD SEEK OUT THE OTHER

'SITES, AND YOU THEN GET A MIXTURE.

SO THE TENDENCY WOULD REALLY BE TO GO DOWNWARDS, TO
KEEP A MINIMAL AMOUNT OF PRIMER SUFFICIENT FOR THOSE REACTIONS.
Q. DID YOU EVER, IN.FACT, SEE THE KIND OF MISPRIMING YOU
DESCRIBED FROM USING LARGE EXCESSES dr PRIMERS?
A. YES, IN SEQUENCING IN OUR OWN LAB. IN FACT, SEQUENCING IN
WHICH I PERSONALLY WAS INVOLVED. THIS WAS IN SEQUENCING ONE OF
THE RESTRICTION'GENES. | |

T SPENT ABOUT A MONTH ON TRYING TO UNRAVEL THE PROBLEMS |

~ IN SEQUENCING. I HAD A MIXED BAND PATTERN, AND I WAS USING A

COMMERCIAL PRIMER, WHICH WAS SUPPOSED TO WORK. THEY SOLD IT TO

CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080
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6 | 1 ME WITH THE ASSUMPTION IT wbvm'wonk. |
N ' BUT, FINALLY, AFTER TRYING EVERY éoésx’.__szi.IT'Y,' I DECIDED|
3 | 7o TRy ANOTHE:; COMMERCIAL PRIMER THAT WAS LONGER, AND | |
‘4 | IMMEDIATELY THE PROBLEMS DISAPPEARED. IT WAS VERY CLEAR THAT
5 | THIS SHORTER PRIMER IN THE CbNCENTRATI-OHS I WAS USING WAS
6 . | MISPRIMING AT VARiOUs SITES. -
7 | e. Now, THE PARAGRAPH ALSO TALKS ABOUT USING TWO APPROPRIATE
L 8 '.PRIHERS
| 9 | 1T SAYS: "surﬁciEmLY LARGE EXCESS OF THE THO
10 | APPROPRIATE PRIMERS." |
| WOULD THE ORDINARILY-SKILLED POST-DOC IN 1984 KNOW HOW
12 _' 'mNG THOSE PRIMERS SHOULD BE?
L 13 | a. wor PRECIS_ELY. IT/8 == I MEAN, IT’S NOT STATED HERE.
14 . BUT IF THEY WENT TO THE . . . YEAH, INTO THE BODY OF
15 | THE PAPER, I THINK IT WAS STATED THAT YOU COULD  PRIME WITH

16 | SOMETHING AS SHORT AS FIVE IN LENGTH, BU'I' ‘I'HAT IF YOU HAD

17 | HAIRPIN STRUCTURES, YOU MIGHT NEED IN SOME CASES .TO co UP TO 12

IO | 18 | or so. | |

19 | | -IN..ADDI’I'_I_ON', IN ‘84, A pos'.r-bbcwom FELLOW E:_(_‘PER:ENCE-D .'

20 | IN SEQUENCiN'G.wom KNOW THAT PRIMERS GENERALLY wERE IN THE
21 RANGE OF 15 TO 20, SO I THINK hﬁE'wqu'm PROBABLY cﬂoosgf THE

22 | HIGHER NUMBER. -
'. 23 | 'ANYWAY, SOMEWHERE BETWEEN F_ZII‘VE'ANb 207

o 20 | & SOMEWHERE BETWEEN FIVE AND 20, éoss_:lsw LARGER

25 | Q. NOW, THE ARTICLE THEN GOES ON SAYING:

CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080
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- "UPON COOLING, ONE- ‘WOULD HOPE TO OBTAIN TWO
swﬁucwﬁnzs,_gacn conrAINING THE FULL LENGTH_OF_THE
TEMPEATE.STRAND; AppxopaismﬁLY COMPLEXED WITH THE
_pnxnﬁk.":' - S . |

'NOW, DO YOU THINK THAT -- LET ME START THAT Acaxn-_'
wounn THE 1984 ORDINARILY-SKILLED posm-noc EXPECT THAT

THIS HOPE THAT'S EXPRESSED HERE WOULD BE FULFILLED. THAT IS,

E WOULD THE 1984 POST—DQC EXPECT’YOU'D BE ABLE TO-COHE UP'“ITHETWO

 MOLECULES APPROPRIATELY PRIMED?

A. I THINK Tﬁzt WOULD xuow THA

MR. FIGG: OBJECTION, LEADING._

THE WITNESS:~ - IT WOULD BE VERY DIFFICULE TO DO.

THE-couRf:_ HOLD ON. Jusmja-nouENT.

| THE WITNESS: VEAH. |

THE COURT: THE QBJECTIOHEIS.IEADiHG?

MR. FIGG: THIS ONE AND MANY OTﬁERs, BUT I’M nnxinc'rﬁz
OBJECTION NOW, YOUR HONOR. ) | |

THE COURT: WELL, GET TO IT A LITTLE BIT xnnn QUchLx. |
IT'S ALREADY BEEN ANSWERED. | | |

I’M GOING TO OVERRULE THE OBJECTION AT THIS POINT HE E
IS ALSO CALLED AS aN EXPERT WITNESS, N ANY EVENT, S0 THE '
OBJECTION Is-ovngnuxnn. |

 THE WITNEss: -ngY. WOULD YOU REPEAT THE QUESTION’

Q. (BY MR. PASAHOW) I WILL. LET ME SHORTEN IT:

THE QUESTION IS‘ THIS REFERENCE HERE TO HOPING TO

ey e et = .- T
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.OBTAIN THO STRUCTURES APPROPRIATELY COMPLEXED, WOULD THE 1984

POST-DOC EXPECT THAT YOU WOULD BE ABLE TO OBTAIN THE TWO

 APPROPRIATELY COMPLEXED MOLECULES OF THE PRIMER AND.THE TEMPLATE

STRAND?

(PAUSE IN PROCEEDINGS)
THE WITNESS: I -—- I THINK THAT . . . AS I STATED

EARLIER, THE EXPECTATION WOULD BE THAT YOU . . . WOULD HAVE

| - SHORTER PRODUCTS, OR DELETED PRODUCTS.

DID I NOT ANSWER THE QUESTION’

Q. (BY HR.'PASAHOW) WHAT DO YOU MEAN BY “SHORTER PROﬂUCTS”’

A. I MEAN THAT IF YOU SKIPPED OVER A HAIRPIN STRUCTURE IN

THIS . . . AS.I MENTIONED -~ MAYBE I SHOULD DRAW THIS. I DON’T
KNOW. .

Q. SURE.

| A. THE TRNA GENES WERE KNOWN TO FORM WHAT WE CALL CLOVERLEAF

STRUCTURES, LIKE THE . . .

Q. WE’LL GET YOU A PAD. JUST A SECOND.

A. ALL RIGHT.
(PAUSE IN PROCEEDINGS)
THE WITNESS: (WITNESS APPROACHES EASEL.)-“
(WITNESS DIAGRAMING ON EASEL)
OKAY. IN THE FULLY CLOVERLEAF-FOLDED fnmmﬁgn, WHICH
LOOKS SOMETHING LIKE THIS, THESE AﬁE.ESSENTiKLLY PAIRED REGIONS,
WHERE A’S, Foh EXAMPLE, PAIRED WITH T, A G, 3uST_AS-AN_ExAupLE;

WITH C AND SO ON, AND SO I COULD JUST DRAW THESE AS PAIRED

CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-231-6080
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 SMITH-DIRECT/PASAHOW 11-1650

BASES.
THAT’S THE KIND OF STRUCTURE THAT THE

ORDINARiLY-SKILLED POST-DOC WOULD EXPECT FROM THIS -~- THIS TRNA

MOLECULE.

NOW, IT HIGHT NOT BE FORMED PERFECTLY LIKE THAT. FOR

EXAMPLE, IT COULD BE PARTIAL STRUCTURES, LIKE (IHDICAIING),

'MAYBE WITH THIS LOOP AND THIS LOOP, AND THEN THIS (INDICATING),

FOR EXAMPLE. YOU HIGHT HAVE A MIX, DEPENDING ON THE CONDITIONS.'
NOW, WHAT I MEAN IS THAT IF YOU WERE TO PRIME ALONG

THIS MOLECUnE,_THIs'is A THREE-PRIMED END, FOR EXAMPLE, YOU HAVE

| A PRIMER, WHICH YOU HAVE HYBRIDIZED, WHICH THEY USE THE WORD

"COMPLEXED," BUT I THINK THE POST-DOC MIGHT ASSUME THAT THAT
MEANS THE APPROPRIATE HYBRIDIZATION.

NOW, AS YOU SYNTHESIZE ALONG, THESE ARE RATHER STABLE

. STRUCTURES, AND IT’S NOT NECESSARILY TRUE THAT YOU’RE GOING TO

BE ABLE TO SYNTHESIZE RIGHT ON THROUGH LIKE THAT. IN SOME
CESES YOU HIGHT ACTUALLY JUST SKIP OVER THIS WHOLE REGION HERE

(INDICATING) AND THEN SKIP OVER THAT (INDICATING) AND CDME up

- LIKE THAT (INDICATING) TO GET A MOLECULE OF THAT SORT.

ON THE OTHER HAND, IT'S == IT'S'EVEN_HORE LIKELY THAT
THE EXTENSION FROM THE PRIMER WOULD SIMPLY STOP IN THIS

STRUCTURE HERE (INDICATING), WOULD NOT BE ABLE TO GO THROUGH

| THAT AREA. SO YOU COULD GET SHORTENED PRODUCTS AS WELL AS . . .

‘AS . . . IF =~ WELL, IF YOU STOPPED RIGHT HERE, THAT WOULD BE A

COMPLETE PRODUCT, WHEREAS IF YOU WERE ABLE TO GO THROUGH LIKE

CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080
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 THAT (INDICATING), IT WOULD BE AN ACTUALLY SHORTENED OR DELETED |

PRODUCT .

" Q.  (BY MR. PASAHOW) OKAY. THANK YOU.

| A. ORAY. WELL, THAT'S WHAT THEY WERE HOPING FOR.

' PRODUCT FORMED. IT‘S HARD TO SAY.

25

THESE WOULD ALL BE SEEN PROBABLY IN THE EARLY ?70’S AS

SIMPLY INCOMPLETE PRODUCTS.

A. (WITNESS RESUMES WITNESS STAND.)
(PAUSE IN PROCEEDINGS)
Q. (BY MR. PASAHOW) 'NOW, THE . . . LET ME GET THIS OUT OF MY
WAY HERE. |
(PAUSE IN PROCEEDINGS)
Q. (BY MR. PASAHOW) THE PARAGRAPH GOES ON TO SAY THAT:
"TWO MOLECULES OF THE ORIGINAL DUPLEX SHOULD

RESULT" FROM THIS EXTENSION REACTION.

(PAUSE IN PROCEEDINGS)
THE WITNESS: I THINK BY 1984, THE ExPEcwamIoN-woﬁtn-BE.'
THAT YOU WOULDﬁ?T Acainﬁn THAT.
| (PAUSE IN PROCEEDINGS)
THE WITNESS: I THINK THE ONLY -- IN A .CASE WHE#E IT
WAS TOTALLY UNFOLDED, THERE MIGHT BE A SMALL AMOUNT OF THAT
Q. (BY MR. PASAHOW) NOW, THE NEXT SENTENCE SAYS:
| "THE WHOLE CYCEE.COULD_BE REPEATED."
WHAT WOULD-HAP?EN I§.Y6U REPEATED THE CYCLE AND YOU HAD|

THESE SHORTER-HOLECULEs'x6vaE DESCRIBED FOR US?

“CANDACE L. FRANCIS, OFFICIAL REFORTER, USDC, 415-431-6080
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21

A. WELL, NONE OF THOSE SHORTER PRODUCTS WOULD BE CAPABLE OF
' SERVING AS TEMPLATES IN THE SUBSEQUENT REACTION, BECAUSE WHAT

WE’RE ASSUMING HERE IS THAT THE —- ALTHOUGH THEY DON’T CLEARLY

STATE IT, WE’RE ASSUMING THAT THE TWO PRIMERS ARE AT OPPOSITE
ENDS OF THE MOLECULE.
SO THE SHORTER PRODUCTS SIMPLY WOULDN’T REACH THROUGH

FAR ENOUGH TO BE APPROPRIATE FOR COMPLEXING TO THE PRIMER AT THE

FAR END.

Q. WHY WOULDN’T IT FORM A COMPLEX WITH THE PRIMER? ~WHY

WOULDN’T THE PRODUCT —- -

A. WELL, THOSE.SEQUENCES WOULD BE MISSING THAT ARE

COMPLEMENTARY TO THE PRIMER. |

| (PAUSE IN pkbénzb:nesy
Q. (BY MR. pASAHOW)' NOW, THE ARTICLE THEN Gozs ON TO SAY THAT:
"IT IS, HowEVER,'Poss;B;glmnAT UPON COOLING

AFTER DENATURATION OF THE DNA ~- OF THE DNA DUPLEX,
RENATURATION TO FORM THE ORIGINAL DUPLEX WOULD
PREDOMINATE OVER THE TEMPLATE-PRIMER COMPLEX
FORMATION. "™ | |

A. YEAH.

Q. CAN —- CAN YOU TRANSLATE THAT FOR US?

A. YEAH. THAT’S AN ENTIRELY DIFFERENT PROBLEM WHICH ALSO, I

- THINK, LEADS TO SERIOUS --_POTENTIALLY SERIOUS DIFFICULTIES IN

THIS PROCEDURE.

(PAUSE IN PROCEEDINGS)

T CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080
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THE WITNEss."ir-THE'-— IN THE ARTICLE HERE, Tnzyiwznzf

. WORKING WITH A TWO-FOLD EXCESS OF PRIMER OVER THE AHOUNT OF
- TEMPLATE. AND THE _AHOUN'I‘- OF TEMPLATE WAS AT A RATEER HIGH

'LEVEL, SO THAT ESSENTIALLYfTHE PRIMER AND-TﬁE_TEanamE ARE

COHPARABLE CONCENTRATIONS IN THE REACTION.
S0 'I‘HAT THE -- IF YOU SIMPLY MELT hPART ‘THE 'I'WO STRANDS '

OF THE GENE, 'I'HERE'S.A 'VERY HIGH PROBABILITY THA'-I" .THQSE 'I'W_O o

STRANDS COULD SIMPLY COME BACK TOGETHER AGAIN.

EVEN IF PRIMER BOUND -~ IF YOU LOOKED AT 'I’HE CONDITIONS

| OF ANNEALING WHICH ARE OF THE. LENGTH or AN HOUR OR so, EVEN IF
.i.PRIMER BOUND, YOU COULD. STILL JOIN THE GENE TOGETHER\AND IT

WOULD DISPLACE THE PRIMER OVER THE PERIOD OF AN HOUR.

SO THAT, AGAIN, THE POST-DOCTORAL FELLOW THAT WE'RE
TALKING ABOUT HERE WOULD, I THINK, MAKE THE LOGICAL ASSUMPTION

THAT THAT WOULD BE A SERIOUS PROBLEM.

'Q. (BY MR. PASAHOW) NOW, THE ARTICLE SAYS THAT THAT SHOULD -- |

OR SUGGESTS THAT:
WIF THIS TENDENCY COULD NOT BE CIRCUMVENTED
© BY ADJUSTING PRIMER -~ BY ADJUSTING THE CONCENTRATIONS

OF THE PRIMERS"™ ~—-

A. UH"'HUH

| o -- “SQHETHING ELSE SHOULD BE DONE.™

NOW, WHAT WOULD THIS 1984 POST-DOCTORAL FELI.OW

~ UNDERSTAND BY THE PHRASE "ADJUSTING THE CONCENTRATIONS OF THE

. PRIMERS"?

CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415543156080 _
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' A. I THINK THE -- SINCE THERE WAS CONCERN aaoum THE: COHPETING
'ONE WOULD INCREASE THE AMOUNT OF PRIMER TO TRY TO MAKE IT MORE

Q. TH‘ROUGH WHAT KIND OF A RANGE WOUID YOU EXPECT THE 1984
.POST-DOCTORAL_ FELI..OW TO TRY TO -ADJ'-US'I‘ _TI'IE_--CONCENTRATION' OF'THE_-

PRIMERS?

| 30-FoLD EXCESS BUT I -1 DON"I‘ THINK THAT WOULD ALLEVIATE THE
' PROBLEH, BECAUSE IN THIS PAPER, THEY' RE DESCRIBING ANNEALING

.TIMES OF AN HOUR OR SO ' 1l'ilI-IZlfCI-I WOULD ALLOW PLENTY OF ‘I'IHE FOR
~ ANNEALED GENE.

| THE GENE WOULD PAIR OVER THE WHOLE LENGTH. IT'S A nﬁcﬁ-unaz-"
;:'STABLE'STRUCTURE. IT WOULD TEND To DISPLACE THOSE. PRIMERS, EVEN |
IF THEY WERE IN HIGHER concgumnamxon. |

- Q. WELL, DO YOU THINK THE 1984 POST-DOCTORAL anmow WE'VE BEEN.
1 m#LKING ABOUT WOULD BE*ABLE.TO'FIND-A SITUATION HHERE_HE=COULD |

. ADJUST THE PRIHERS TO OVERCOME THE RE—ANNEALING PROBLEH"

| Frawkwy, wor . . .

ANNEALING OF THE TEMPLATE, THE NATURAL ASSUHPTION. WOULD-_'-BE THAT

FAVORABLE FOR THE PRIHER TO BIND 'I'O THE TEHPIATE.

A. WELL, IN THE LITERATURE; ONE counn-SEE.VALBES-UP.AROUND :

DISPLACEMENT OF THOSE PRIF.IERS TO FORH THE MORE S'I'ABLE, FULL

- REMEMBER, THE PRIMER.IS.OHLY A'SHGRT_SEGMENT;ﬂWHEREAs

(pAUSE N PROCEEDINGS)

| THE WITNESS: I DON‘T THINK HE COULD SOLVE THE PROBLEM, |

(PAUSE IN PROCEEDINGS)

THE WITNESS: CERTAINLY NOT WITH THE KINDS OF

CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080

e oy, e, T




g 1 | CONCENTRATIONS OF -- OF TEMPLATE THAT ARE MENTIONED IN THIS

pe S ' SMITH-DIRECT/PASAHOW '  31-1655
2 ARTICLE. HE WOULD HAVE TO DO HIS OWN EXPERIMENTATION. HE

L

=@ 3 | CERTAINLY COULD NOT DERIVE IT FROM THIS PAPER.

| & | MR. PASAHOW: = YOUR HONOR, THIS MIGHT BE AN APPROPRIATE
5 TIME TO BREAK. | |
s THE COURT: THIS IS A GOOD TIME FOR YOU? FINE.
B 7 | _ OKAY. DR. SMITH, YOU MAY STEP DOWN, IF YOU’D LIKE, AND|
L 8 | WE‘LL SEE YOU -Tononhow MORNING. |
s | . AND, LADIES AND GENTLEMEN, YOU ARE EXCUSED.
w0 | | PLEASE FOLLOW THE INSTRUCTIONS I’VE GIVEN YOU ABOUT NOT |
11 | pIscussiNG THE CASE amMoNcsT YOURSELVES OR WITH ANYONE ELSE, AND
12 | werrn seE YOU TOMORROW MORNING AT 8:00 O’CLOCK. 'mmu( YOU.
® 13 | (JURY EXCUSED) - |

14 | | (OPEN COURT, JURY NOT PRESENT:)

15 | _ THE COURT: OKAY. NOW, THE ISSUES THAT YOU WANTED TO
16 TAKE UP AT THIS TIME, WHICH IS THE MORE CRITICAL? WE‘LL DEAL )
17 '} WITH THAT FIRST.

‘e 118 | MR. LEWIS: I THINK IT’S THE MOTION CONCERNING DR.

19 nARTINELL_"s QUALIFICATIONS.
20 THE COURT: WHICH YOU HAD HOPED TO ELICIT THROUGH DR.
21 | ANDERSON OR -- IS THAT CORRECT?
22 MR. LEWIS: YES, YOUR HONOR. IT wovi.n"cmmiui.x
° 23 | INCLUDE THaT. |
_ 24 * THE COURT: WELL, WHAT HAPPENS IF YOU ELICIT THAT

25 | TESTIMONY? THEN I ASSUME THAT PLAINTIFFS WILL WANT TO CALL

ST wr— b ¥ - = " -F G ol — = = . = A P
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1 | SOMEONE oN REBUTTAL To Go.nbnzinﬁnppv INTO IT?
2 MR. FIGG: WELL, I THINK WE WOULD CERTAINLY BE'ENTiwLED 
3 | TO CALL PEOPLE WHO HAD WORKED WITH DR. MARTINELL, CRITIQUE HIS
4 | PAPERS, CRITIQUE HIS EDUCATION, HOW HE DID IN SCHOOL. I THINK
'5 | YoUu OPEN UP THE WHOLE THING.
6 | THE chRT:” GO BACK To,KIﬁpERcARTEN?
7 MR. FIGG: WE MIGHT.
8 MR. LEWIS: WELL, YOUR HONOR, AFTER ALL, IT’S NOT WE
9 | wwo PROPOSED TO OPEN THIS SUBJECT. IT’S DU PONT WHO OPENED IT
10 | BY DR. KORNBERG'S COMMENTS SAYING THAT DR. MARTINELL DIDN’T KNOW
11 | WHAT HE WAS TALKING ABOUT ~-- |
12 MR. FIGG: WELL --
13 MR. LEWIS: =-- THAT HE WAS NOT FAMILIAR WITH THE PRIMER
14 | EXTENSION REACTION; WAS NOT FAMILIAR WITH THE PRIMER EXTENSION
15 REACTION. o
16 NOW, WE HAD SOME CROSS, AND I WOULD HOPE IT DISPELLED
17 | SOME OF THAT IMPRESSION, BUT AS OF NOW, WE HAVE NO EVIDENCE
18 | REBUTTING THAT AND T THINK WE ARE ENTITLED TO REBUT IT.
19' MR. FIGG: YOUR HONOR -~ |
20 THE COURT: WELL,-WﬁAQ ABOUT --
21 ' MR. FIGG: -- IT WAS O?ENED.BY-HR. PAShHOW’S OPENING
22 | STATEMENT WHEN HE POINTED OUT THAT DR. MARTINELL HAD A PH.D.; HE
23 | HAD PUBLISHED SCIENTIFIC ARTICLES HIMSELF, AND SO FORTH.
24 DR. KORNBERG DREW CONCLUSTONS FROM WHAT DR. MARTINELL
25 | HAD WRITTEN AND THE WAY DR. MARTINELL HAD ANAerﬁD*THE*PRIOR arT|
_.CANDAQE L..rnanc;s,.orrIcIAL_REponmER,'USQC,_4;5-431esosp
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AND, FROM HIS ANALYSIS OF THAT INFORMATION, DREW CONCLUSIONS

 ABOUT WHETHER DR. MARTINELL UNDERSTOOD THE TECHNOLOGY OR NOT. |

THAT’S FAR DIFFERENT FROM SAYING THAT DR. MARTINELL DID
NOT HAVE A PROPER EDUCATION OR WHATEVER.

THE COURT: WELL, WE ALSO HAVE MR. DE GRANDI’S

| TESTIMONY AS WELL --

MR. FIGG: MR. DE GRANDI DID NOT MAKE ANY —-
THE COURT: == ABOUT THE MATTER AND MANNERS IN WHICH

THESE APPLICATIONS ARE HANDLED AND THE PEOPLE WHO -- TYPES OF

PEOPLE -- RATHER CATEGORICAL STATEMENTS ABOUT THE TYPES OF

| PEOPLE WHO HANDLE THEM.

MR. FIGG: MR. DE GRANDI WAS PROVIDING BACKGROUND

'INFORMATION ABOUT THE WAY THE PATENT OFFICE IS ORGANIZED, AND I

- WOULD FULLY EXPECT THAT CETUS CAN DO THE SAME.

DOCTOR ~- MR. DE GRANDI DID POINT OUT THAT PATENT
EXAMINERS OFTEN COME TO THE PATENT OFFICE WITH TECHNICAL
EDUCATIONS AND THAT SOME HAVE PH.D.’S.

MR. LEWIS: ‘IOUR_. HONOR, THE ONLY ‘POSSIBLE PURPOSE OF

| MR. DE GRANDI’S GIVING THAT TESTIMONY IS TO CAST SOME

IMPLICATION ON THE QUALIFICATIONS OF THE EXAMINER IN THIS CASE.
THE COURT: OKAY. |
MR. FIGG: WELL --
THE-coURT:. BﬁT'I DON’T WANT TO RﬁTRY -- OR.TRY
ESSENTIALLY AN ANCILIARY ISSUE, MR. MARTINELL'S QUALIFICATIONS.

WHY CAN’T WE HAVE A STIPULATION AS TO WHAT HIS

CANDACE L.'FRANCIS,.OFEICIAL,REPORTER,JUSDC,‘415443156030
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9 1 _Bacxenouﬁp, EXPERIENCE, TRAINING WAS, IF HE -~ YOU KNOW, WHERE
' 2 | HE GOT HIS PH.D., wnzﬁ; IN WHAT FIELD, WHAT LABS HE WORKED IN,
. 3 | THE TYPE OF WORK THAT HE PERFORMED, PAPERS WRITTEN, OR WHATEVER,
a | WITHOUT REGARD TO THE KIND AND QUALITY OF HIS WORK?
° 5 : " . MR. FIGG: ﬁﬁm,_yoﬁn aoﬁqn, I THINK THAT WOULD BE
6 | VERY, VERY PREJUDICIAL. IT WOULD CAST A SPOTLIGHT ON EXAMINER
7 | marrinerr’s BACKGROUND, WHICH IS THE VERY THING THAT THE FEDERAL|
o 8 | CIRCUIT HAS --
9 THE.coﬁRT: WELL, BUT YOU OPENED THE DOOR.
o w0 |  MR. FIGG: I DON’T BELIEVE WE DID, YOUR HONOR. WE DID
11 | NoT ASK ANY OF OUR WITNESSES ANYTHING ABOUT DR. MARTIﬁELL's
12 | BACKGROUND. |
® 13 DR. KORNBERG DREW CONCLUSIONS ABOUT HIS UNDERSTANDING
14 | OF THE TECHNOLOGY FROM WHAT HE READ IN THE PAPERS. |
o 1s | CETUS IS CERTAINLY 'ENTITLED TO ASK THEIR WITNESSES
16 | WHETHER THEY BELIEVE DR. MARTINELL UﬁDERSToop THE TECHNOLOGY
17 FROM HIS -- FROM THE WAY THEY READ DR. MARTINELL’S PUBLICATIONS,
@ 18 | BUT DR. MARTINELL’S SPECIFIC BACKGROUND IS NOT APPROPRIATE HERE.
19 AND, IN.CONNECTION-HITn.WHAT=MR.zDE GRAﬁDI SAID, CETUS
B 20 | IS PERFECTLY ENTITLED TO ASK THEIR PATENT IAW EXPERT, MR.
® 21 | ANDERSON, WHETHER SOME EXAMINERS HAVE MORE EXPERTENCE THAN THAT
22 | THAT MR. DE GRANDI SPOKE ABOUT.
e s | . BUT I THINK IF WE GET INTO TRYING MAKING IT AN ISSUE OF
24 | THIS CASE WITH THIS SPECIFIC EXAMINER MORE QUALIFIED OR LESS
25 QUALIFIED THAN HE SHOULD HAVE BEEN, IT’S GOING TO INTERJECT AN
o '

"CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080
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' -Exanlnﬁk.

.'KAKING;' IT’S ONE OF MR. FIGG’S MAKING BECAUSE HE ASKED HR

DE GRANDI THINGS LIKE, "WHAT KIND OF EDUCATION AND TRAINING DO

'-BE-FAIRLX HIGHLY SCRIPTED THAT THEY COME STRAIGHT OUT OF

| TESTIMONY WAS PUT ON, AND I WILL CONFESS IN PART BECAUSE I

FIGG MADE NO=OBJECTION, AND I THINK THE JURY IS GOING TO FIND IT

'VERY PREJUDICIAL IF WE DON'T COME THROUGH WITH THAT FOUNDATION.
THE LATER WITNESSES. I DID:OBJECT.

| STATEMENT. IT says:

ENTIRELY NEW ISSUE IN THE PATENT LITIGATION THAT’S NEVER BEEN
THERE BEFORE. PRESUMABLY, THE_PRESUHPTION OF VALIDITY WILL'BE'.

HIGHER'OR_LONER DEPENDING UPON THE‘quxxrichIon OF A PARTICULAR
'MR. LEWIS: thL; YOUR HONOR, IF I MAY SPEAK TO THAT.
- THE COURT: yzs UH-HUH.
-_uR.”LEwIs: THE PROBLEM THAT WE HAVE Is NOT ONE OF OUR

THE EXAMINERS HAVE’", AND ELIOITED IN"TESTIHONY-THAT APPEARED_TOf

COLLEGE, OR SOMETHING LIKE THAT.

WE NEED TO RESPOND TO THAT, IN PART BECAUSE THAT

OFFERED TO LAY A FOUNDATION WITH LATER WITNESSES, TO WHICH MR.

. MR. FIGG. WELL,_I THINK THE FOUNDATION WAS LAID WITH
AND AGAIN WE HAVE TO GO BACK TO HR PASAHOW'S OPENING

"HE’S AN EXPERT, BOTH IN PATENT LAW, AND HE'S
AN EXPERT SCIENTIST, A MAN HIMSELF WHO HAS A PH.D."
AND --

MR. LEWIS‘ YOUR HONOR, THE -—

.", CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415—431-6080
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MR. FIGG: -~ CETUS IS THE ONE WHO HAS OPENED THIS

ISSUE.

THE COURT: DID YOU OBJECT AT THAT TIME?
MR. FIGG: NO, YOUR HONOR, I DIDN/T OBJECT =~
THE COURT: UH;HUH

fuR.'F:Gc: - Bncansz I DIDN'T -~ DIDN’T WhNT TO

INTERRUPT HR PASAHOW’S OPENING STATEHENT

BUT WE DID OBJECT WHEH COUNSEL BEGAN TO ASK OUR

:_WITNESSES ‘THE SAME QUESTION.

THE COURT: UH-HUH WHY WOULDN'T A STIPULATION SERVE

'YOUR PURPOSES? -

MR. LEWIS: YOUR HONOR, I . . . IT -- PERHAPS IT MIGHT.

| I DON‘T THINK THAT IT ADEQUATELY REDRESSES TESTIMONY FROM DR.

KORNBERG, WHOM YOU YOURSELF OBSERVED WAS A VERY GOOD WITNESS,

'WHO SAYS THAT THIS EXAMINER EVIDENTLY DOESN’T UNDERSTAND THE

| NITTY-GRITTY OF THE REACTION, OR SOMETHING LIKE THAT.

I THINK'WEihT'LEAST'NEED TO-PUT”IN'THE ARTICLES THAT'

DR. HARTINELL HAS WRITTEN THAT SHGW THAT HE HAS, IN FACT, DONE

-_'PRIMER EXTENSION REACTIONS AND WORKED IN THIS VERY FIELD THAT

WE’RE TALKING ABOUT. -
THE COURT: WELL -
MR. FIGG: THE PROBLEM ~- |
~ THE COURT=_'-—*TﬂtfrndBLEM--Q*Tnn pﬁoéLEu.IFBAVE ﬁiin

THAT IS, THAT OPENS THE DOOR EVEN FURTHER THAN IT'S OPENED NOW,

TO GOING INTO AND CROSS~- EXAHINING SOHEONE IF, IN FACT, THEY CAN.

CANDACE L. FRANCIS OFFICIAL REPQRTER USﬂC, 415-431—6080
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THIS CASE.

| BE CROSS-EXAMINED, OR CALLING WITNESSES TO TESTIFY AS TO THE

DEPTH AND EXTENT OF HIS KNOWLEDGE.
| (PAUSE IN PROCEEDINGS)
THE cdunTé AND HOW GOOD BE IS AT WHAT - AT WHAT HE
DOES, ET CETERA. | | | o

I’M GOING TO INSTRUCT YOU TO COME UP WITH A STIPULATION

 AS TO WHAT HIS BACKGROUND AND EXPERIENCE AND TRAINING IS, AND

. LIST OF THE PAPERS, ET CETERA ~—

MR. FIGG: WELL, YOUR HONOR, I WOULD —-

THE COURT: ~- AND —-

MR. FIGG: I‘M SORRY.

THE COURT: AND IF YOU CAN’T COME UP WITH A

STIPULATION, YOU SUBMIT TO ME IN TERMS OF WHAT -- HIS CV AND .

| WHATEVER OTHER INFORMATION THAT’S OBJECTIVELY VERIFIABLE, AND

NOT QUALITATIVE IN TERMS OF HIS -- YOU KNOW, THE QUALITY OF HIS

' WORK, AND I‘LL FRAME MY OWN, WHICH SHOULD SEND SHIVERS INTO THE

HEARTS OF BOTH OF YOU..

MR. FIGG: WELL, YOUR HONOR, I WOULD SUBMIT THAT SUCH A| .

STIPULATION MIGHT BE APPROPRIATE IF DIRECTED TO THE GENERAL

BACKGROUNDS OF EXAMINERS, WHICH SEEMS TO BE THE POINT THAT MR.

LEWIS IS OBJECTING TO.

THE COURT: NO. IT GOT VERY -- IT GOT PERSONALIZED IN

MR. FIGG: WELL, ONLY THROUGH WHAT CETUS ASKED.

THE COURT: WELL -~

" CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080
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TO TRY AN ANCILLARY CASE; NAMELY, THE QUALIFICATIONS OF DR.

- HONOR?

' QUALIFICATIONS. YOU CAN INCLUDE THE LIST OF HIS PUBLICATIONS —-

MR. FIGG: WE DID NOT PERSONALIZE EXAMINER MARTINELL AT

THE COURT: BUT THROUGH YOUR OWN -- THROUGH YOUR OWN
WITNESS.

NO. COME UP WITH A STIPULATION. I’M REALLY NOT GOING

MARTINELL.
S0 YOU COME UP WITH A STIPULATION. 1IF YOU'DON'T, YOU
SUBMIT TO ME WHAT I ASKED FOR, AND I WILL FRAME MY OWN.

MR. LEWIS: MAY I HAVE A POINT OF CLARIFICATION, YOUR

THE COURT: YES. |

nR.:LEWIs:_ WE BELIEVE THAT THE PAPERS, wnicnfx.non*m:
THINK ARE A DISPUTED-EATTER,'DEMONSTRATE THAT‘DR..HERTINﬁLﬁiHAS
PARTICIPATED IN EXPERIMENTS USING PRIMER EXTENSION REACTIONSf
MAY WE INCLUDE SOMETHING LIKE THAT IN OUR PROPOSAL'TO.STIPULATE?

MR. FIGG:  WELL, YOUR HONOR, THAT —— e

THE COURT: WELL, AGAIN, THEN WE GET INTO HIS

MR. LEWIS: BUT --
THE COURT: -- AND THAT’S IT.
| MR. LEWIS: (NoDDiNs nEAn.)
' THE COURT: OKAY. NOW, IF THEY'RE REFUTATORY ON THEIR
FACE, fINE. IF NOT, THEN SO BE IT. o

MR. LEWIS: WOULD YOUR HONOR CONSIDERING INSTRUCTING

CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080
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THE 3ﬁny TO DISREGARD DR. KOﬁKﬁERG?S'TESTiMDﬁY ABOUT DR.
MARTINELL’S QUALIFICATIONS?
| - (PAUSE IN PROCEEDINGS)
'MR. LEWIS: BECKUSE I -- THE REASON I ASK THAT, QUITE
SERIOUSLY, BECAUSE THE TESTIMONY wn HAVE FROM THIS EHINENT

SCIENTIST 1S THAT DR. _HARTINELL'DOES NOT UNDER_STAND THE

. NITTY-GRITTY OF THESE REACTIONS, AND I DON’T THINK THERE’S A

BASIS FOR THAT, AND I THINK WE COULD MAKE A CASE, A VERY STRONG |
CASE, SHOWING THAT HE Doss,:IN FACT, UNDERSTAND THAT. |

THE COURT: 1IN LIEU OF A STIPULATION Q} In'nxxufbpugn |
INSTRUCTION OR A STIPULATION, OR . . . | | |

MR. FIGG: YOUR HONOR, wny~cANfT_THEY vaTfAnnREss TﬁAm
IN THEIR CASE IN CHIEF? |

DR. KORNBERG DIDN’T --

THE COURT: THEY’RE TRYING TO, AND YOU OBJEéTEﬁ.

MR. FIGG: NO, NO, NO, No.

DR. KORNBERG DID NOT‘SAY EXAEIHER HARmINELL-bcESN'T

UNDERS'I‘AND THIS BECAUSE HE WAS POORLY EDUCATED OR BECAUSE HE

STUDIED AT THE WRONG SCHOOL-.' DR. KORNBERG SAID, "I HAVE READ

WHAT DR. MARTINELL WROTE, ' AND FROM THAT, I concnunn THAT DR.f

_MAR'I‘INELL DID NOT ADEQUATELY UNDERSTAND THIS SCIENCE.

CETUS CAN ASK THEIR WITNESSES TO READ WHAT DR. -

'HARTINELL WROTE AND THEY CAN DRAW THEIR OWN CONCLUSIONS ABOUT

DR. HAR’I‘INELL‘ s UNDERSTANDING OR LACK OF IT.

THE COURT: WELL, IF YoU WISH, IN LIEU OF A

;{canaacz L. rﬁnncxs,,eFFICIALiREPQRTER,,USBQ;.4isé431-€¢gof T
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- STIPULATION, I WILL GIVE ~- I WILL GIVE A STIPULATION ~- I WILL

' GIVE AN INSTRUCTION, AND I WILL GIVE SUCH AN INSTRUCTION AND

ALSO SOME INSTRUCTION WITH RESPECT TO THE BACKGROUND OF THE -~

WELL, THE PRESUMPTIONS THAT ATTACH AND THAT THE BACKGROUNDS ARE | -

REALLY NOT IN ISSUE.
| IF YOU WANT TO PREPARE AN INSTRUCTION, I WILL DO THAT.
MR. LEWIS: ALL RIGHT. |
THE COUR','[‘I: OTHERWISE, I‘LL GIVE A STIPULATION.
MR. LEWIS: LET US CONSULT WITH MR. FIGG. WE’LL SEE'If.
WE CAN DO A STIPULATION OR AGREE ON Au-znsrnucrron,' |

THE COURT: OKAY. NOW, AS TO THE EXHIBITS, I ASSUME

THAT THE EXHIBITS THAT YOU‘RE REFERRING TO ARE THE FOUR EXHIBITS

| THAT ARE REFERRED IN ONE OF THE PAPERS SUBMITTED, B-87, 88 -—

MR. LEWIS: YES, YOUR HONOR.
THE COURT: -- B-113, OR SOMETHING ON THE ORDER, AND
B-124.

MR. LEWIS: 113 HAS BEEN'ADHITTED,'SO THAT’S NO LONGER

'ON THE LIST.

THE COURT: OKAY.
MR, LEWIS: AND 124.
(PAUSE IN PROCEEDINGS)

THE COURT: NOW, ARE YOU SEEKING TO ADMIT ALL OF B~l --

EXCUSE ME -- B-872  AND, IF SO, HOW WILL -- WHAT WILL THE JURY
DO WITH A 1OT OF THIS?

MR. LEWIS: THE B-87 CONTAINS A NUMBER OF STATEMENTS

CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080
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| sHOWING DU PONT’S ANALYSIS OF THE IMPORTANCE OF PCR, AND I ADMIT|

IT’S NOT A SIMPLE NARRATIVE. DOCUMENT.

BUT I WOULD EXPECT THAT, IF IT IS ADMITTED INTO

| EVIDENCE, WE WILL DO SOME EXPLAINING OF IT IN CLOSING

STATEMENTS .
THE COURT: AND IS THERE ANY QUESTION OF THE
AUTHENTICATION OF THIS DOCUMENT?

- HR. FIGG' WELL, OUR NOTATION INDICATES ‘I‘HAT I‘I‘ WAS NOT

1 AUTHENTICATED.. ‘THE WITHESS COULDN T IDENTIFY IT.

- I'M TAKEN A LITI‘LE BIT BY SURPRISE BY ‘I'HIS TODAY. :

.PERHAPS I SHOULDN"I‘ HAV’E BEEN, BUT -- BUT I AM, AND 'T DON'T == i

THE COURT:- WELL, DO YOU WAN’I‘ '1‘0 SEE IF YOU CAN WORK

THESE THREE OUT?

. MR. FIGG: I*x;sonkx;, THEY WERE B-87, B-88 AND . . .
THE cbunr:'.n-124;. aﬁpanzﬁéLx 113 HAS BEEN ﬁESQLVEb::'_
MR. LEWIS: ‘THAT’S CORRECT, YES. |
THE COURT: AND IT SEEMS TO ME THAT B-124 ;s;'in_

FACT -- IS THAT NOT THE SAME AS A PAGE IN B-87, OR DOES IT JUST

' LOOK THE SAME?

MR. LEWIS: YES, IT IS, YOUR HONOR. THE DIFFERENCE IS

'THAT A WITNESS DID SPECIFICALLY AUTHENTICATE THIS PAGE.

(PAUSE IN PROCEEDINGS)

. MR. FICG: I THINK IT -- WE’LL TRY TO WORK IT OUT. I‘M

REALLY NOT PREPARED TO TALK ABOUT THE DETAILS OF THESE.

THE COURT: OKAY. WELL, WHY DON’T YOU SEE IF YOU CAN
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1 | WORK IT OUT AND, IF YOU’RE NOT ABLE TO, TAKE IT UP WITH ME
2 | TOMORRO
3 | < MR, FIGG: OKAY.

a | . THE COURT: -- AT THE END OF THE MORNING. OKAY?

s | ~ MR. LEWIS: omw'. |

6 'I'HE COURT: ANYTHING FURTHER? |

7 MR, FIGG WELL, WE s'rn.x. HAVE soxE mmrrs mr HAD
3 ) '8 | NOT BEEN ENTERED, --xoun-.nonon,_.ann -_~-' ' | | |

o | " THE COURT: OH, THIS Is-rx;du- .

10 | | MR. KURZ: FROM THE OTHER DAY.

11 | | THE COURT: FROM THE CASE IN CHIEF. ' DO WE HAVE THEM

12 | RESOLVED?
L 13 |- MR. KURZ: WE DON’T HAVE THEM EN‘I‘IRELY RESOLVED, AND
14 | THERE’S A FOURTH ONE I BELIEVE THE O’I’HER SIDE IS STILL TRYING TO

15 .DETERHINE WHETHER THEY WANT TO OBJECT OR NO‘I‘.

®

6 | nR LEWIS: THERE’S A FOURTH ONE MR. KURZ TOLD ME muw."
17 Awmsmmrwzmvnw'rmamczmmn YET.

s _:1:_8._.' ~ THE COURT: mmu*:rwr:rmmmur morm
| 19 .'EXHIBITS, TOMORROW AND GET THEM ALL RESOLVED. o

20 MR. FIGG: OKAY.

21 |°° . THE COURT: NOW, YOU’LL BE CONTINUING WITH DR. SMITH

22 | ToMorRrOW.
€ . 23 |  MR. LEWIS: THAT’S CORRECT, YOUR HONOR.

25 MR, PASAHOW: DR. KARY MULLIS, YOUR HONOR.
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THE COURT: OKAY. AND I ASSUME iHAT'wiLL Taxz US THE
REST -- THROUGH THE REST OF TOMORROW, AT LEAST.

MR. PASAHOW: Ié'ébULn;

THE COURT: OKAY. FINE.

MR. FIGG: foun.nonbn,'wnxnz's 633 MORE ITEM —-

' THE chRf: YES.; |

MR. FIGG: =- I HAVE TO BRING UP, WHICH IS THE TIMING

AT WHICH WE ARE GETTING DEFENDANT’S EXHIBITS.

SOME OF THESE LARGE POSTERS AND THINGS OBVIOUSLY HAVE

BEEN PREPARED FOR A LONG TIME. WE RECEIVED A COPY OF ONE TODAY

| THAT HAD A FAX DATE ON TﬁEvTOP OF IT OF JULY. WE GOT MOST OF

THEM AFTER SEVERAL REMINDERS LAST WEEK. 'THEY-SHoULD-HAVE.BEEN

IN BEFORE THE NOVEMBER TRIAL DATE WAS SET.

THE COURT: = ARE THESE THE LARGE POSTERS YOU’RE

- REFERRING TO OR -~

MR. FIGG: YES, SOME OF THESE. THIS =- NOT THIS
PARTICULAR ONE, BUT SEVERAL OF THEM.
THE COURT: UH-HUH.

'MR. FIGG: AND I WOULD JUST LIKE TO HAVE AN

' UNDERSTANDING THAT IF THERE ARE MORE OF THESE THAT ARE BEING

USED IN THE CASE IN CHIEF, WE snOULnecxw.copins OFzTHﬁH=RIGHT

'AWAY.

THE COURT: HAVE YOU GOT MORE POSTERS --
MR. PASAHOW: WELL, YOUR HONOR, WE --

'THE COURT: -- VISUAL AIDS?
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B S MR. PASAHOW: WE ARE PREPARING SOME POST ~- THE NEW
2 | maTERIAL —- LST ME STRIKE AND START AGAIN:
3 LIKE MR. FIGG, WE WILL BE BLOWING UP PAGES OF THINGS AS
4+ | WE co azoNG, AND I DON’T THINK THAT'S THE PROBLEM.
5 | | WHAT HE’S TALKING ABOUT ARE THESE GRAPHICAL THINGS.
6 | . THE COURT: UH-HUH. |
7 nx,.pASAqu: AND WE ARE IN THE PROCESS OF PREPARING
e 8 | SOME THAT RESPOND TO THE TESTIMONY OF DR. MOLINEUX AND DR.
9 | VAN DE SANDE coucznniﬁe SOME OF THE EXPERIMENTS TH#T*ﬂERE bONE
| ‘10 | IN THE LABORATORY, AND WE WILL ENDEAVOR TO GET THOSE TO MR. FIGG
® 11 | AS SOON AS THEY’/RE FINALIZED. WE WILL GET THEM TO MR. FIGG AS
12 | SOON AS THEY’RE FINALIZED.
-0_’ 13 THE COURT: WOULD YOU PLEASE DO THAT. AND ALSO, IN ANY
| 14 | EVENT, PROVIDE HIM WITH COPIES AT LEAST BY THE AFTERNOON BEFORE,
15 | AND EARLIER, IF POSSIBLE. |
¢ 16 NOW, ADMITTEDLY, IF -- YOU KNOW, IF THAT’S THE FIRST
17 | THAT IT’S READY, THAT’S ANOTHER MATTER. BUT IF YOU‘RE ABLE TO
f'éf..-lz 18 | PROVIDE THEM WITH COPIES BEFORE, PLEASE DO, BUT .A'r LEAST BY THE
| 19 | AFTERNOON OF THE DAY BEFORE WHICH IT‘S GOING TO BE USED. - |
20 | MR. PASAHOW: ABSOLUTELY, YOUR HONOR. .ann WE HAVE BEEN|
d 21 | MEETING THAT DEADLINE EASILY PRIOR TO TODAY. o
22 MR. FIGG: = WELL --
° . 23 " THE COURT: OKAY? |
24 | MR. FIGG: =-- THERE WAS ONE you.usﬁpfwobak THAT I HAD
25 | NEVER SEEN BEFORE. | | | |
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‘WAS DELIVERED TO YOUR OFFICE YESTERDAY.

GOING TO MAKE OUR MOTION FOR A DIRECTED VERDICT.
GOES TO SPECIFIC CLAIMS AS TO WHICH WE THINK THERE'S JUST BEEN A
| SOME CASES, BOTH.

' ABOUT CHANGE ANY OF IT.

HAVEN’T SEEN IT.

11-1669
THANK YOU, YOUR HONOR.

MR. PASAHOW: I DON‘T THINK THAT‘S RIGHT. I THINK IT

THE COURT: THEY’RE BEGINNING TO LOOK ALIKE, MAYBE? 1
DON’T KNOW. | | | |
| | (LAUGHTER)
THE COURT: YOU’LL HAVE TO USE SOME DIFFERENT COLORS
THE NEXT TIME. |

MR. PASAHOW: THERE REMAINS THE MATTER OF WHEN WE’RE

IT IS NOT A GRAND MOTION, TO MAKE THE POINT CLEAR. IT
FAILURE OF THE REQUIRED EVIDENCE UNDER EITHER 102 OR 103 OR, IN |

I DON’T THINK ANY OF THE EXHIBITS WE’RE GOING TO TALK

THE COURT: WELL, IF YOU’RE GOING TO PARTICULARIZE IT
IN THAT FASHION, WHY DON’T YOU SUBMIT IT IN WRITING?

MR. LEWIS: WE HAVE IT. WE WILL SUBMIT IT IN WRITING.

WE WERE WAITING FOR THE TIME.

THE COURT: YOU HAVE ~- YEAH. OKAY.

YOU HAVEN’T SUBMITTED IT YET; HAVE YOU? AT LEAST, I

MR. LEWIS: NO, BUT WE'RE PREPARED TO SUBMIT IT.

THE COURT: WHY DON’T YOU, BUT KEEP IT SHORT AND TO THE|
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2 _ AND THEN HOW MUCH TIME AFTER YOU RECEIVE A COPY DO YOU g

3 NEED TO RESPOND TO IT IN WRITING?

4 | MR. FIGG: YES. I NEED TO SEE IT FIRST, YOUR HONOR.
* 5 | AT LEAST A FEW DAVS. _. |

6 - 'inE COURT: WE MAY BE FINISHED BY THAT TIME. I DON'T
7 1'“KNoﬁ. o |

8 MR. LEWIS: I CAN PROVIDE IT NOW.

9 . THE COURT: ARE YOU GOING TO GET IT F;LED.TDDAY?
10 MR. LEWIS: I CAN CERTAINLY ?ILE IT AS SOON AS WE
11 ADJOURN. | |
12 | THE COURT: OKAY. WHY DON'T.WE_saY, BY . . . CAN_YOﬁ-. 
o 13 | GET IT DONE _BY THURS:DM','DQ YOU THINK?
| 14 | MR. f:cs;_ WE’LL TRY TO DO THAT.
15 | THE COURT: OKAY. IT LOO —-_LET?s say THURQDAY,;AND._
16 ? IF YOU HAVE A pRoBLﬁuijTH TﬁAT; LET“UQ know TOMORROW3.QR#Y?
17 | ' MR. FIGG: oxgt. | ”
» 1s I COURT: FINE. THEN WE'LL SEE YOU TOMORROW MORNING.
19 THANK YOU. o |
20 | N MR. PASAHOW: inank ¥aU, YOUR HONOR.
21 | ug. FIGG: THARK_YGU.

22

. e | - (COURT ADJOURNED AT 1:19 P.M. TO RECONVENE

25 | TUESDAY, FEBRUARY 5, 1991, AT 8:00 O’CLOCK A.M.)
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