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* ERLICH-CROSS/FIGG | 18-2703

- THURSDAY, FEBRUARY 14, 1991 : 8:00 A.M.

| Q. OF THOSE, LET’S SAY, 40 OR 50 PCR PUBLICATIONS, HOW MANY OF |

Q. YOU BELIEVE THAT WAS THE LAST ONE?

(PROCEEDINGS HELD IN OPEN couni,_avﬁx PRESENT: )
THE COURT: ' GOOD MDRﬁING,_LADIEs-AND GENTLEMEN. HAPPY
VALENTINE’S DAY, I GUESS. |
| GOOD MORNING. I‘LL REMIND YOU YOU’RE STILL UNDER OATH,
THE OATH WILL NOT BE RE-ADMINISTERED. | o
| AND YOU MAY CONTINUE.
' MR. FIGG: THANK YOU, YOUR HONOR.
CROSS~EXAMINATION RESUMED
BY MR. FIGG:
Q. GOOD MORNING, DR. ERLICH.
A.  GOOD MORNING, MR. FIGG.
Q. DR. ERLICH, YESTERDAY YOU WERE TALKING ABOUT YOUR
PUBLICATIONS IN_THE-SCIEﬁTIFIC FIELD, AND I THINK'xOU INDICATED
THAT THERE WERE . - - HOW MANY PUBLICATIONS DID YOU SAY WERE ON
YOUR CV, SOMEWHERE AROUND 90? o
A. SOMEWHERE AROUﬁD.QO-OR A HUNDRED, I’M NOT SURE.
Q. ABOUT HALF OF THEM ARE PCR RELATED PUBLICATIONS?

A. APPROXIMATELY, YES.

THEM DESCRIBE WORK THAT WAS DONE SINCE THE PATENT APPLICATIONS
LEADING TO THE ‘195 WERE FILED?

A. I BELIEVE THAT WAS AROUND FEBRUARY OF 1986 w$s THEﬂLasT-oNE;-
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ERLICH-CROSS/FIGG | 18-2704

A. 'AND THE QUESTION WAS, HOW MANY WERE PUBLISHED BEFORE THEN?

Q. NO,_AFTER-THEN.

‘A. I’M SORRY., WERE PUBLISHED AFTER THEM. CERTAINLY THE

MAJORITY WERE PUBLISHED AFTER THEM. - BEFORE THEN WE SUBMITTED

SEVERAL PAPERS, BUT CERTAINLY THE MAJORITY OF THOSE'PAPERS WERE

PUBLISHED AFTER FEBRUARY 1986.
Q. SO HALF OF THEM WERE PUBLISHED; WOULD THAT BE A FAIR

STATEMENT?

" A. YES.

Q. AND DOES THAT INDICATE THAT A SUBSTANTIAL AMOUNT OF YOUR
SCIENTIFIC WORK AFTER THAT TIME WAS DEVOTED TO REFINING AND

IMPROVING ON THE PCR TECHNIQUE AND USING IT IN DIFFERENT

- APPLICATIONS? - .

A. WELL, SOME -- SOME OF IT WAS INVOLVED IN DEVELOPING THE

METHODOLOGY ITSELF AND SOME OF IT WAS INVOLVED IN APPLYING THE

'METHODOLOGY THAT HAD BEEN DEVELOPED TO A VARIETY OF DIFFERENT

SITUATIONS.

Q. AND AM I CORRECT THAT OTHER SCIENTISTS IN YOUR RESEARCH |

'GROUP WERE ALSO DOING A LOT OF EXPERIMENTAL WORK IN PUBLISHING |

'| ©ON EXPERIMENTAL WORK IN THE PCR AREA AFTER THOSE —- THAT LAST

PATENT APPLICATION WAS FILED IN FEBRUARY OF ‘867

: A. WELL, IN THE HUHAN GENETICS DEPARTHENT A NUHBER OF STUDIES;'  f
' BEING DONE AND ALSO IN OTHER PARTS OF CETUS AS WELL. AND OF B

~ COURSE, ALL AROUND ‘I‘-HE- WORLD PEOPLE WERE DOING PCR. E

Q. AM I CORRECT THAT YOU FILED PATENT APPLICATIONS ON' sonz eF_jlxr

JAMES YEOMANS OFFICIAL REPORTER, USDC, 415-863-5179
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lé

21

THE REFINEMENTS AND IMPROVEMENTS THAT HAVE COME LATER?
A. SOME OF THEM AND SOME APPLICATIONS, YES.
Q. DOCTOR, WE WERE TALKING YESTERDAY AFTERNOON, BEFORE WE

ADJOURNED, WE WERE TALKING ABOUT THE LETTER THAT YOU HAD WRITTEN

" TO0 DR. MULLIS.

I GUESS YOU DON’T HAVE THAT LETTER ANYMORE.
(PAUSE IN THE PROCEEDINGS)

Q. (BY MR. FIGG) LET ME PROVIDE YOU WITH A COPY oF'IT,_EXHIBIT

' A-196. AND I'VE ALSO PLACED IT ON THE OVERHEAD PROJECTOR.

DOCTOR, AT THE END OF THE-?IRST PAGE ON THIS LETTER~Y6U
INDICATED: | |
ﬂTHAf.IT IS THE ABILITY OF PCR TO Aﬁpnirv SPECIFIC
SEQUENCES FROM A COMPLEX TEMPLATE, E.G., HUMAN GENOMIC
DNA, WHICH HAS ALLOWED IT TO HAVE SOME == A MAJOR AND
REVOLUTIONARY IMPACT ON THE WAY coniEﬁponhnx AND
 MOLECULAR BIOLOGY IS CARRIED OUT."
WHAT I’D LIKE TO ASK YOU, DOCTOR, AM I CORRECT THAT

CLAIM 1 OF THE 195 IS . . . 1S MUCH BROADER THAN THE USE OF THE|

_PROCESS FOR A COMPLEX TEMPLATE SUCH AS HUMAN GENOMIC DNA?

LET ME PROVIDE YOU WITH A COPY OF THE PATENT.

A. COULD I TAKE A IOOK AT IT?

| Q. SURE.

A. WHILE YOU’RE LOOKING FOR THAT I COULD PERHAPS JUST MENTION

| THAT THIS STATEMENT REFLECTS MY OWN INTEREST IN HUMAN GENETICS,

SO THAT THERE ARE OBVIOUSLY MANY APPLICATIONS IN MOLECULAR

T JAMES VEOMANS, OFFICIAL REPORTER, USDC, 415-863°5179
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ERLICH-CROSS/FIGG - 18-2706

BIOLOGY THAT WOULD BE USEFUL.
BUT MY OWN INTEREST IN THE HQLEcutAR GENETICS OF HUMAN |

DISEASES, OBVIOUSLY REQUIRES THE USE OF A COMPLEX TEﬂPLATE.

Q. LET ME JUST NOTE FOR THE RECORD I‘VE HANDED YOU EXEIBIT A-2,

WHICH IS A COPY OF THE ‘195 PATENT AND ALSO EXHIBIT A-1, WHICH

'IS.THE 202,

MY QUESTION IS DIRECTEP TO CLAIM l-OF_THE'fIQB.

| A. canN You TELL ME WHERE I CAN FIND CLAIM 17

Q. BEGINS IN COLUMN 40.

Al YES. THE CLAIM DESCRIBES A PROCESS FOR DETECTING THE

PRESENCE OR ABSENCE OF AT LEAST ONE SPECIFIC NUCLEIC ACID
SEQUENCE IN A SAMPLE CONTAINING A NUCLEIC ACfD OR MIXTURE OF
NUCLEIC ACID. - ~

SO IT’S A PROCESS FOR DETECTING SOMETHING, THEREF@RE,-
ONE ASSUMES THE POSSIEILITY.IT MAY NOT BE THERE. IF ONE ACTS_.:
FROM THE ASSUMPTION IT’S THERE THERE’S NO POINT IN CARRYiNG-OUr
THE TEST, SO THIS WOULDN’T REALLY REFER TO SOMETHING LIKE A  '.
SINGLE DEFINED DNA iEMpLATE ONE PUTS INTO THE ﬁEACTION.I'IT'S AN
UNKNOWN SAMPLE. |
Q. DOCTOR, YOU AGREE WITH ME THAT A SPECIFIC NUCLEIC ACID ORA |
MIXTURE THEREOF CAN IﬁCLUDE-ONE.HOLECULE AND YOU CAN DO THE.

DETECTION STEP TO IDENTIFY WHETHER OR NOT THAT ONE MOLECULE WAS |

: THERE OR NOT, ISN'T THAT CORRECT’

A. WELL, IF THERE'S NOTHING ELSE THERE AND You KNOW THERE'S

ONLY ONE MOLECULE YOU WOULDN’T DO THE DETECTION. IF THERE’S ONE|

JAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179
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ERLICH~CROSS/FIGG - 18-2707

2 1 nbLECULE IN TﬁE.nATR:x.or SOHETHIN¢ ELSE, FOR InszNcE,'oNE
2 | MOLECULE OF HIV GENOME IN A BLOOD SAMPLE IT WOULD sriLL_ausT BE
4 ! .3_ ' ‘ONE MOLECULE THAT YOU’RE: DETECTING AS A TEMPLATE, BUT IT 'wc_m.'n |
4 | BE PRESENT IN A MIXTURE OF OTHER THINGS. | . |
5 '..Q. DOCTOR, AM I chREcT THAT THIS LANGUAGE ﬁoULD vagg ﬂiTHan
6 | ITs score A.NUCLﬁIC ACID IN A SYSTEM MUCH s:anﬁR, MUCH LESS
7 ..COMfLEX THAN HUMAN GENOMIC DNA? | N o
. & | A. WELL, MR. FIGG, I‘M NOT A -pAﬁﬂ-r ATTORNEY, SO THAT ALL -I_.cma:
9 .-'SAY IS THAT THE PURPOSE OF THIS CLAIM IS TO DETECT THE'PR#sEﬁém |
-10'  OR ABSENCE OF A SEQUENCE IN A SAMPLE.
11 | 0. ¥ES. I'M asxinc YOU AS A SCIENTIST, DOES'THAm LANGUAéE
12 INCLUDE TEMPLATE MUCH SIMPLER THAN HUMAN GENéﬁic bﬁa; 03'15.111 
0 o | 13 | LIMITED TO HUMAN GENO&IC DNA? - |
1 | a. cErTAINLY NoOT LIMITED. DOESN'T SAY ANYTHING ABbUT Hﬁxaﬁ
.15” " GENOMIC DNA HERE. ” |
_15 ' Q. IT WOULD COVER MUCH SIMPLER SYSTEMS, IsN'T'THAT'co§RECT? 
17 | A} I THINK IT PROBABLY COULD. | |
P | 18 | Q. Now, You ALSO REFERRED TO CLATM 15 IN YOUR DIRECT
19 Exauzuarion, AND I’VE PLACED THE POSTER OF THAT CLAIM ON THE -
20 EASEL, THAT’S EXHIBIT B-~281. . | .
21 | aNp 1 THINK YOU WERE DESCRIBING FOR MR. PASAHOW WHAT
22 | THIS LANGUAGE AT THE BOTTOM OF THE cLA;ﬁ'nEANS, BUT DO YOU AGREE|
23 | THAT THIS CLAIM COVERS A PROCESS IN WHICH YOU WOULD USE ANY OF
24 | THE ENZYHES LISTED. ANY ORE-QF'THEMfLISTED IN HERE?

25 | A. YES, THAT’S WHAT THE CLAIM SAYS, THAT YOU WOULD USE AN

JAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179
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ERLICH-CROSS/FIGG '18-2708

ENZYME SEBECTED'FRbﬂ A GROUP CONSISTING OF, AND THEN GIVES YOU A
NUMBER OF DIFFERENT ENZYMES THAT COULD BE USED.

Q. SO YOU COULD FALL UNDER THIS CLAIM IF YOU USED THIS ONE, OR

THIS ONE, OR THE ONE YOU DESCRIBED FOR MR. PASAHOW?

A. THAT’S RIGHT. THAT'S HOW THE CLAIM WAS WRITTEN, THAT WAS

THE INTENTION.

'Q. AND THE FIRST ONE LISTED IN THIS GROUP, E. COLI DNA

POLYMERASE 1, IS THE ENZYME THAT IS —- THAT WAS DESCRIBED IN
MANY OF THE EXPERIMENTS IN THE KLEPPE PAPER; IS THAT CORRECT?
A. I DON’T RECALL IF DNA POLYMERASE 1 OR THE KLENOW FRAGMENT.

Q. ONE OR THE OTHER OF THEM?

-

"A. YES. I DON’'T REMEMBER WHICH. IN FACT, THEY MAY HAVE USED

SEVERAL ENZYMES, I THINK THEY DID. -

Q. AND THE KLENOW FRAGMENT WAS THE . . . MODIFIED FORM OF E.

'.COLI DNA POLYMERASE 1 THAT WAS BEING WIDELY USED IN MOLECULAR

BIOLOGY IN THE EARLY 1980°S, IS THAT YOUR RECOLLECTION?

A. THAT.WAS_THE MODIFIED FORM THAT LACKS ONE OF THE TWO
EXONUCLEASE ACTIVITIES. |

Q. NOW, YOU REFERRED TO THE TAQ POLYMERASE ENZYME IN YOUR
DIRECT EXAMINATION.

AM I CORRECT THAT THERE WERE NO EXPERIMENTS WITH THE

'TAQ POLYMERASE ENZYME AT CETUS PRIOR TO FEBRUARY ‘86 WHEN THE

APPLICATION FOR THE ‘195 WAS FILED?
A. TO THE BEST OF MY RECOLLECTION DAVID GELFAND AND HIS

COLLEAGUES MADE AVAILABLE TO US THE ENZYME SOME TIME IN THE

JAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179
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ERLICH-CROSS/FIGG . 18-2709 .

SPRING OF 1986.
Q. SO THAT WORK CAME AFTER THE APPLICATIONS FOR THESEIPATENTS
WERE FILED? |
A. THAT'S CORRECT.
Q. DOCTOR, WE’VE HEARD A NUMBER OF WITNESSES TESTIFY ABOUT THE
BALANCING:OF-cqﬁDiTIons IMPORTANT TO ACHIEVE PCR. I THINK YOU
YOURSELF TOUCHED ON THAT DURING YOUR TESTIMONY.

DO YOU RECALL THAT?
A. YBS, I DO.
Q. THOSE CONDITIONS THAT ARE -- THAT ARE BEING BALANCED IN THE

PCR REACTION, AM I CORRECT THAT THOSE INCLUDE SUCH THINGS AS THE

.

INCUBATION TIMES AND TEMPERATURES?

A. WELL, THE SPECIFIC PARAMETER THAT WAS MENTIONED MANY TIMES

WAS THE ANNEALING TIME. INCUBATION TIME WAS A LITTLE VAGUE ONE.
INCUBATION TIME, SIMPLY THE TIME IN WHICH THE REACTION |

HELD AT A PARTICULAR TEMPERATURE, COULD REFER TO THE ANNEALING .

TIME OR EXTENSION TIME OR EVEN THE DENATURATION TIME.

Q. IT WOULD INCLUDE THOSE VARIOUS TYPES? |

A. INCUBATION TIME WOULD SIMPLY JUST DESCRIBE THE TIME AT WHICH

A REACTION IS HELD AT A GIVEN TEMPERATURE, AND AS I RECALL MOST

OF THE WITNESSES WERE DISCUSSING_IN PARTICULAR THE ANNEALING
TIME BECAUSE IT WAS CRITICAL OF THAT THAT THE-PRIMERS-ﬁt ALLOWED
T'0 ANNEAL RAPIDLY BEFORE THE fwo S?RANDS COULD REASSOCIATE.

Q; AND THAT TIME IS WHAT? IS THAT CRITICAL T:HE?.

A. WELL, I THINK IF YOU LOOK THROUGH THE EXAMPLES IN THE PATENT

JAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179
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ERLICH-CROSS/FIGG  18-2710

- YOU'LL SEE THERE ARE VARIQUS TIMES, BUT]SOHE.OF'THEH ARE ONE

MINUTE, TWO MINUTES, ‘SOME OF THEM -- ACTUALLY ~- I DON'T -
REMEMBER IN DETAIL, BUT THEY’RE ALL SHORT AND THAT WAS -- THAT
WAS THE INNOVATION THAT DR. MULLIS INTRODUCED.

Q. I’M SORRY.

A. THAT WAS ONE OF THE INNOVATIONS AND ONE OF THE CREATIVE

INSIGHTS THAT KARY HAD THAT ALLOWED EXPONENTIAL ACCUMULATION TO

OCCUR.

THE ANNEALING TIME HAD TO BE VERY SHORT RELATIVE TO THE|
OTHER KIND OF PROTOCOLS THAT HAD BEEN AVAILABLE IN THE
LITERATURE. THE PRIMER CONCENTRATION WOULD BE HIGH, THE PRIMER

i .

TEMPLATE RATIO WOULD ALSC BE VERY HIGH.

. ©. AND THAT’S THE TIME BETWEEN THE ANNEALING AND THE ADDITION

OF THE ENZYME?
I’M SORRY, THE ANNEALING TIME STOPS WHEN YOU PUT THE

ENZYME IN, IS THAT THE WAY YOU’RE DEFINING IT?
A. THAT’S THE WAY WE WERE DEFINING IT AT THAT TIME. SOME 3 |
PEOPLE DO WHAT’S CALLED Two.fEMPERATURE PCR NOW, SO Tnaé.THEY :
REFER TO AN ANNEALING SLASH EXTENSION TIME. N

_BUT IN GENERAL THE ANNEALING TIME SHOULD BE CONSIDERED |
THE TIME REQUIRED OR THE TIME ALLOWED FOR THE PRIMERS TO BIND TO|
THE DENATURED DNA STRAND THAT SERVES AS THE TEMPLATE PRIOR T0

ITS EXTENSION USING DNA POLYMERASE.

Q. SO0 YOU’RE SAYING ONE OF THE CRITICAL FACTORS HERE IS THAT

THAT TIME BETWEEN THE TIME THAT YOU COOL DOWN AFTER DENATURING

- JAMES YEOMANS, OFFICIAL“REPORTER,ZUSDC,'415-863?5179 o
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ERLICH-CROSS/FIGG - 18=-2711

® - _
3 1 | AND THE TIME THAT YOU ADD THE ENZYME, THAT THAT BE A SHORT
\ 2 | PERIOD OF TIME? | |
@ ” 3 A. ALL RIGHT. THAT’S ONE OF MANY pAMTERs THAT{S CRITICAL.
4 | CERTAINLY IS ONE OF THEM THAT’S VERY IMPORTANT.
5 | Q. AND WHEN YOU SAY "SHORT™ WHAT DO YOU MEAN?
° 6 | A. WELL, ON THE ORDER OF SECONDS OR MINUTES.
7 | Q. coutd 1T BE TEN MINUTES?
o 8 | A. WELL, AGAIN, IT‘S VERY DIFFICULT TO ISOLATE ONE PARAMETER
9 | AND TREAT IT INDEPENDENTLY, ALL THE OTHER ONES ARE VERY |
10 | CRITICAL. | |
® o - g
. 11 - ‘A TEN MINUTE ANNEALING TIME UNDER SOME CONDITIONS I
‘32 | THINK COULD BE TOO LONG. UNDER OTHER coxn:['rfo}:s', FOR INSTANCE )
.:/- 13 | IF THE TEMPLATE HAVE DILUTE VERY SMALL AMOUNT OF THE TEMPLATE OF
14 | PCR PRODUCT THE RATE AT WHICH IT WILL REASSOCIATE IS GOING TO BE
15 | RELATIVELY LOW. SO IF YOU’RE WORKING WITH A VER&E Low
g 16 | concenTraTION TEMPLATE YOU COULD PROBABLY GET AWAY WITH A
17 | SLIGHTLY LONGER ANNEALING TIME. |
° 18 | IF, ON THE OTHER HAND, THE TEMPLATE colfcnﬁm'rzoﬁ 1s
19 | QUITE HIGH, THEN THE ONLY WAY YOU CAN BE SURE THAT THE PRIMER
20 | BINDING ELONGATION WILL PREDOMINATE RELATIVE TO THE Tmmm_ |
o 21 | RE-ANNEALING WOULD BE IF YOU HAVE A VERY, VERY SHORT mmmmc
22 | TIME AND VERY HIGH PRIMER CONCENTRATION. |
o 23 | SO IT DEPENDS, AS I SAID EARLIER, AND AS OTHER
24 | wrrnesses HAVE TESTIFIED ON THE WHOLE SET OF CONDITIONS.
25 | Q. SO THERE’S A R‘E_LATION_SHI.P BETWEEN THE concmmmrons OF- m i

4 N ~ JAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179
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ERLICH~CROSS/FIGG | 18-2712

' REAGENT SUCH AS THE PRIMERS AND THE TEMPLATES AND THE TIMES YOU |

WOULD USE TO CARRY OUT THE REACTION?

A. THAT’S WHAT DR. MULLIS TESTIFIED.
Q.' AND THE TEHPERATURES, I GUESS, AT WHICH THESE VARIOUS STEPS |
ARE CONDUCTED ARE OTHER PARAMETERS THAT ARE INVOEVED’ |
A. THAT’S RIGHT.

Q. AND OTHER PARAMETERS INCLUDE OTHER REAGENT CONCENTRATion

:SUCH AS THE ENZYME AND THE CONCENTRATIONS OF THE BUILDING BLDCKS

IWHICH HAVE BEEN CALLED THE TRIPHOSPHATES OR NUCLEUTIDES’I

A, YES. THE CONCENTRATION OF THE_ENZYHE Is IHPDRTANT; THE -

* CONCENTRATION OF SALT MAGNESIUM CHIORIDE IN PARTICULAR, AND THE

CONCENTRATION OF THE TRIPHOSPHATES IS IMPORTANT, ALTHOUGH IT =~ |

IT IS IMPORTANT. . -

Q. NOW, OF THOSE THINGS YOU'VE LISTED THOSE ARE THE THINGS THAT

YOU'IDENTIrIED IN YOUR MEMO, EXHIBIT A-161, wnEﬁ-xou SAID THiNGs
LIKE TIME 0?-INCUBATION{-REAGENT CONCENTRATION, TEMPERATURE,
LINKS OF PRIMERS, ET CETERA. .

A. COULD I HAVE A copf_on]rﬁAT? I DON'T HAvE-TﬁAT IN‘FROHT_OF-
ME. |

Q. SURELY. I‘LL HAND YOU THE PAPER copy, wHICH_IS-EXﬁIBiT §5.:
A. THANK YOU. | | | IR

COULD YOU REPEAT THE;QUESTION,'PLEASE.

Q. THE SET OF CONDITIONS THAT WE JUST WERE TALKING ABOUT ARE

THE THINGS THAT ARE SET OUT IN THIS (INDICATING) , ARE THEY Nowv'f'

TIME OF INCUBATION, REAGENT CONCENTRATION

JAMES YEONANS, GFFICIAL REPORTER, USDC, 415-863-5178
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TEMPERATURES, LINKS OF PRIMERS AND YOU USE a CATCHALL THERE wgp
CETERA," THOSE WERE THE THINGS 'YOU WERE REFERRING TO?

A. WHAT I WAS REFERRING TO HERE WAS THE REAGENT CONCENTRATION
AND THE PARAMETERS TTME OF INCUBATION, TEMPERATURE AND SO FORTH, |
THAT HAD BEEN SET OUT IN THE saxk: ET AL. MANUSCRIPT. ”

I WAS SAYING ONCE THOSE THINGS WERE PUBLISHED AND
SCIENTISTS WERE AWARE OF THEH THAT THEY WOULD THEN KNOW HOW TO -
VARX: THAT IS, THEY WOULD KNOW, FOR INSTANCE, IN THAT ORIGINAL |
DESCRIPTION WE USE THE CONCENTRATION CALLED ONE'HICROﬁéLAR,.SO
THAT'S THE CONCENTRATION OF PRIMERS THEY WOULD KNOW ‘THAT WOULD.

BE A USEFUL POINT OF DEPARTURE TO VARY.

-

Q. BUT YOU DIDN’T SAY ONCE THE DETAILS DESCRIBED IN THE SAIKI

PAPER HAVE BEEN DISCLOSED, YOU SAID ONCE THE FUNDAMENTAL

PRINCIPLE OF PCR HAD BEEN DISCLOSED?

. A. THAT’S WHAT’S IN THE E. MAIL MESSAGE. I WAS REFERRING TO

- WHAT’S IN THE SAIKI PAPER, WHICH IS NOT ONLY TﬁE BASIC CONCEPT

BUT ALSO A VERY DETAILED DESCRIPTION OF THE REACTION CONDITIONS,
THAT IS SPECIFIC TEMPERATURE, SPECIFIC TIMES OF INCUBATION FOR

EACH OF THE STEPS, SPECIFIC CONCENTRATION FOR EACH OF THE

'_.REAGENTS SO THAT’S WHAT THIS MESSAGE WAS ABOUT.

AS I EXPLAINED YESTERDAY THIS HESSAGE WAS ESSEHTIALLY

'SAYING TO THE PUBLICATION CLEARANCE CDMMITTEE THAT WE'VE ALREADY_ :
- AGREED TO DISCLOSE ALL THIS, SO LET’S NOT HOLD THIS -4VLET?S'NOTR-

_ HOLD THIS MANUSCRIPT UP ANY LONGER.

Q. THIS HEMO, I THINK AS WE RECEIVED Ir, HAD A HOLE PUNCH OR

“JAMES YEOMANS, OFFICIAL'REPORTER;-USDC; 415-863-5179
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SOMETHING. IS IT.YOUR UNDERSTANDING THESE WERE ACTUALLY

NUMBERED PARAGRAPHS, NUMBER 1, NUMBER 2, NUMBER 3, THE 2 WAS

. OBLITERATED SOMEHOW?

A. I DON'T RECALL FOR SURE, BUT THAT WOULD CERTAINLY BE

REASONABLE THERE’S A 1 AND A 3, SO WE CAN. INFER THAT MAYBE AT

ONE TIME THERE WAS A 2.

Q. SO YOU REFERRED SPECIFICALLY TO THE SAIKI PAPER IN PARAGRAPH

1; IS THAT CORRECT?
A. YES. WELL, ACTUALLY PARAGRAPH 1 REFERS BOTH TO THE SAIKI

MANUSCRIPT WHICH HAD ALREADY BEEN APPROVED AND SUBMITTED.

IT ALSO REFERS, OF COURSE, TO THE FALOONA AND MULLIS

| MANUSCRIPT WHICH IS THE SUBJECT OF THIS E. MAIL MESSAGE. THEN

THE SECOND CONTINUES TO REFER TO THE SAIKI-PAPER. IT JUST 1s a
LITTLE BIT MORE DETAILED AND IT WAS REALLY IN RESPONSE TO THIS
NON-SCIENTIFIC PERSON.

THAT IS, A BUSINESS PERSON THINKING THAT BECAUSE IN
ONE -~ ONE PAPER YOU USE TWO MICROMOLAR AND THEN IN ANOTHER
PAPER YOU USE ONE MICROMOLAR CONCENTRATION OF THE PRIHﬁRS, THAT
SOMEHOW WE MIGHT BE LETTING AN IMPORTANT CAT OUT OF AN IMPORTANT
BAG.

AND MY POINT WAS THAT THE IMPORTANT THING WAS THE POINT
OF DEPARTURE. THE IMPORTANT THING WAS DISCLOSING TﬁE SAIKI, ET
AL. MANUSCRIPT. THAT WAS THE WORK THE GROUP HAD DONE TOGETHER
SHOWING YOU COULD, IN FACT, GET EXPONENTIAL ACCUMULATION FROM

HUMAN DNA IF YOU STARTED WITH THIS VERY HIGH CONCENTRATION OF

JAMES YEOHANS;.OFFICIAL REPORTER, USDC, 415-863-5179

e i el i et s - —— T PR o T v - TN T




10

11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

ERLICH-CROSS/FIGG | | 1552715
PRIMERS AND EXTRAORDINARILY HIGH RATIO OF PRIMER TO THE |
TEMPLATE.
SO THE KIND OF VARIATION THAT WAS -- THAT COULD BE SEEN:
IN EXPERIMENTAL CONDITIONS IN THE MULLIS AND FALOONA EXPERIMENT |

WAS NOT SOMETHING THAT SHOULD ~- WOULD WARRANT HOLDING UP THIS

 MANUSCRIPT.
Q. I THINK WE =~ AM I CORRECT THAT PRIOR TO THE TIME THIS WAS

" WRITTEN -- I THINK WE COVERED THIS YESTERDAY -- NOTHING HAD BEEN

REVEALED ABOUT THE PROCEDURE PRIOR TO THIS EXCEPT WHAT WAS SAID
IN THE HUMAN GENETICS MEETING IN OCTOBER?

A. WELL, THE PATENT HAD BEEN FILED, OF COURSE, WITH MANY, MANY

-

EXAMPLES WITH DIFFERENT REACTION-CONDITIONS,I AND THE SAiKI, ET

: AL; MANUSCRIPT HAD BEEN APPROVED BY THE COMMITTEE AND HAD BEEN

SUBMITTED -~
©. RIGHT.
A. -- TO SCIENCE.

Q. HAD BEEN SUBMITTED, BUT NOT YET ACCEPTED FOR PUBLICATION?

| A. YES. AS YOU POINTED OUT THERE WAS ACCEPTED FORMALLY AS -- I

THINK NOVEMBER 15, BUT IN FACT WE HAD VERY POSITIVE INFORMAL

- INDICATIONS THAT IT WAS GOING TO BE ACCEPTED, BUT WE DIDN’T GET

THE FORMAL LETTER OF ACCEPTANCES UNTIL AFTER THIS.

Q. NOW, DOCTOR, I BELIEVE YOU MENTIONED TO MR. PASAHOW THAT YOU

FELT YOU WERE GETTING RELIABLE AND REPRODUCIBLE RESULTS WITH
HUMAN DNA BY AROUND MARCH OF ‘85. DID I HEAR YOU CORRECTLY ON

THAT?

JAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179
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AQ " THAT’S ESSENTIALLY CORRECT. WE GOT THE FIRST RESULE THAT
WAS WHEN STEVE SCHARF ANALYZED AN AHOUNT OF AMPLIFICATION

REACTION THAT FRED FALOONA HAD CARRIED OUT IN KARY MULLIS’ LAB,

‘I THINK IN NOVEMBER OF ’84.

THEN FOR SOME TIME WE COULDN’T REPRODUCE THAT AND WE
WERE TRYING TO UNDERSTAND WHAT CONDITIONS REALLY WERE REQUIRED_-
TO GET IT TO WORK RELIABLY. BUT MY RECOLLECTION IS THAT IN
ABOUT FEBRUARY OR MARCH OF 1985 WAS WHEN WE FELT WE COULD
RELIABLY - AND REPRbDUCABLY AMPLIFY SPECIFIC FRAGMENT,_PREDICTEb.J
FRAGMENT FROM HUMAN DNA. .
Q. AND WHEN YOU SAY "HUMAN DNA® YOU‘RE REFERRING TO THE HUMAN
GENOMIC DNA, THE SAME KIND OF MATERIAL THAT-foﬁ'gzrzﬂkzp TO 1IN

YOUR LETTER TO DR. MULLIS? -

A. WELL, I ACTUALLY REFERRED TO VARIOUS KIND OF TEMPLATES. IT

WAS A MORE GENERAL DISCUSSION; BUT WE WORKED ON HHHAN GENOMIC
DNA DERIVED FROM BLOOD SAMPLES OF INDIVIDUALS WITH SICKLE CELL
ANEMIA AND INDIVIDUALS WITH THE NORMAL GENE.

Q. NOW, BETWEEN THAT TIME THAT YOUR GROUP STARTED WORKING ON

THE REACTION AND GETTING -~ AND THE TIHE YOU GOT THESE

- REPRODUCIBLE AND RELIABLE'RESULTS, ¥YOU CONDUCTED -= YOUR GROUP

' CONDUCTED A SERIES OF EXPERIMENTS TO OPTIMIZE THE VARIOUS

PARAMETERS; IS THAT CORRECT?

._A. THAT'S ESSENTIALLY CORRECT, ‘THAT KARY HULLIS 'AND FRED

FALOONA WERE CARRYING ouT EXPERIHENTS IN THEIR LAB. RANDY SAIKI

AND STEVE SCHARF WERE CARRYING OUT EXPERIMENTS IN QUR'LAB,'AND

JAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179
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CONCENTRATION?

- GLENN MOORE AND MYSELF WOULD BE HEETING WITH A WHOLE GROUP EVERY

WEEK TO LOCK AT THE DATA AND DISCUSS POSSIBLE'FUTURE'EXPERIHENTS

' AND BASTCALLY CHART THE DIRECTION THAT THE TWO LABS WOULD BE

TAKING.
Q._ AND ONE OF THE THINGS YOUR GROUP WAS ATTEMPTING TO OPTIHIZE |
WAS THE CONCENTRATION OF THE PRIMERS USED IN THE REACTION?
A. THAT WAS CERTAINLY ONE OF THEM.
PERHAPS I SHOULD POINT OUT WE WERE_ALso_iRYIﬁG'Tb
OPTIMIZE THE OLIGOMER RESTRICTION HETHOD. |
Q. BUT MY QUESTION WAS, ONE OF THEM was THE PRIMER
'MR. PASAHOW: EXCUSE ME, YOUR Hoﬁoh:'_I.THiNx;wE'REr
STARTING TO GET A LITTLE EAST-HE#E AND THE-WITNESS Is-Bzxncl':
CUTOFF.
MR. FIGG: YOUR HONOR, I WOULD ASK IF THE WITNESS COULD|
BE INSTRUCTED TO SIMPLY ANSWER MY QUESTIONS AND NOT Go'dﬂTo'-Q
THE COURT: DID_YOU'COM?LETE-YoUR.LAST-ANSWER?.
THE WITNESS: YES, I THINK SO.
THE COURT: OKAY. BUT IHEN JUST'CONFINE;YOURSELF TO
THE SPECIFIC QUESTION. |
Q. (BY MR. FIGG) GOING BACK, nocron; ONE OF THE cbﬁnlwxons

THAT YOU WERE OPTIMIZING AT THAT TIME WAS THE PRIMER

" CONCENTRATION?

A. THAT WAS ONE OF THEM, YES.

Q. AND AM I CORRECT THAT THE EXPERIMENTS THAT YOUR GROUP DID TO|
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OPTIMIZE THE PRIMER CONCENTRATION WERE JUST THE OBVIOUS
EXPERIMENTS IN WHICH YOU RUN THE REACTION AS A RANGE OF PRIMER .

CONCENTRATIONS, THEN YOU LOOK AT THE RESULTS ON A GEL AND DECIDE|

' WHICH ONES GIVE YOU THE BEST RESULTS?

A. WELL, WE LOOKED AT A RANGE OF CONCENTRATIONS. I WOULDN’T

CHARACTERIZE THEM NOW AS OBVIOUS PARTICULARLY, BUT -- BUT WE DID|

'LOOK AT A RANGE OF PRIMER CONCENTRATIONS: WE LOOKED AT A RANGE .

OF ENZYME CONCENTRATIONS; WE LOOKED AT A RANGE OF TEMPERATURES

AND INCUBATION PERIODS FOR EACH OF THE STEPS ANNEALING,

- EXTENSION, DENATURATION.

Q. DO YOU RECALL THAT I ASKED YOU DURING YOUR DEPOSITION, DO
YOU RECALL WHAT -- - - o
MR. PASAHOW: EXCUSE ME, WHAT PAGE?

MR. FIGG: I’M SORRY, PAGE 68.

'Q. DO YOU RECALL WHAT EXPERIMENTS WERE DONE TO OPTIMIZE PRIMER

CONCENTRATIONS AND YOUR RESPszE WAS:
“WELL, JUST THE OBVIOUS EXPERIMENTS IN WHICH YOU |
RUN THE REACTxon-AT-A RANGE OF PR:ﬁER cONCEHTRATxbn
THEN, YOU KNOW, YOU LOOK AT THE RESULTS ON A GEL
HYBRIDIZATION." |
IS THAT THE RESPONSE THAT YOU GAVE AT YOUR DEPOSITION?':I
A. YOU KNOW, I MEAN‘IF IT’S IN THE TRANSCRIPT, I SUPP#éE.TﬁAT’S.

WHAT I SAID.

Q. AND —-- I’M SORRY.

AM I CORRECT THAT YOU USE THE SAME APPROACH FOR
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. Q. THAT SENSITIVE WAY'WAS'THE”OR_REACTION YOU WERE WORKING;ON;

 AND WHICH TEMPERATURES AND WHICH INCUBATION PERIODS ALLOWED

~ ‘ORIGINAL MODEL SYSTEM WAS HEMOGLOBIN THEN WE HAD TO DO THAT FOR

ERLICH-CROSS/FIGG | 13-2719 |
OPTiMIziﬁG THE:ENZXME_CGECENTRKTiON?'
A. 'iHE SAME APPROACH AS WHAT?
Q. THE SAME APPROACH THAi'wE JUST REFERRED TO.
A. WELL, THE APPROACH THAT WE, IN FACT, USED WAS-TO.ﬁARX THE.

ENZYME CONCENTRATION AND THEN SINCE WE KNOW A SENSITIVE WAY TO

HUMAN DNA WITH A PROBE, WE COULD SEE WHAT CONDITIONS ALLOWED THE|

AMPLIFICATION OF BETA-GLOBIN AND WHAT CONDITIONS DIDN’T.

PARALLEL --
A. YES, AND ALSO SOUTHERN BLOCK.

Q. AND SOUTHERN BLOCK. AND TH:S’SAME.APPROQCH WAS USED FOR
OPTIMIZING THE CONCEﬁTRATIONS.OF:THE - OFHTHE'NUCLEOT:DES OR
THE BUILDING BLOCKS as WE'VE BEE&_CALLI&G THEM; Is=THAT_coRREcI?f
A. YES, WE VARIED TRIPHOSPHATE CONCENTRATION As-wELL,.As.i
RECALL. | | | | |
Q. AND SIMILARLY YOU USED THE SAME APPROACH fORsOPTIMiZINé THE
TIME OF INCUBATION OF THE PRIMER TEMPLATE COMPLEXES WITH THE
POLYMERASE? | o |

A. WELL, AS I SAID, WE VARIED ALL THE PARAMETERS AND Looxﬁbjmq

SEE WHICH CONCENTRATIONS OF -~ WHICH CONCENTRATION OF REAGENTS |-
EXPONENTIAL AMPLIFICATION OF THE DESIRED FRAGMENT, WHICH IN THE

OTHER GENES AS WELL.
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Q. AND THIS APPROACH OF VARYING THE PARAMETERS ONE BY ONE AND

| SEEING THE EFFECT IT HAD ON THE REACTION WAS YOU CDNSIDERED.TO

BE A LOGICAL WAY OF OPTIMIZING A BIOCHEMICAL REACTION; IS THAT

CORRECT?

A. I THINK THE PROCESS OF VARIED PARAMETERS IS A LOGICAL AND
REASONABLE PROCEDURE. I THINK THE IMPORTANT ENZYME WAS INSIGHT,
WAS THE ONE PROVIDED BY DOCTOR MULLIS, THE POINT OF nEpARTﬁRE;_
Tnaé.zs, SOMEONE STARTING OUT DE NOVO. THAT IS Ir'TnEt Hng'T
HAD THE INSIGHT DR. MULLxs_PRovrnEb WOULDN“T HAVE STARTED AT THE
VERY HIGH PRIMER TO THE TEMPLATE RATIOS THAT WE STARTED AT.

SO IN A WAY WE HAD A HEAD START. WE WERE STARTING
THESE OPTIMIZATION REACTIONS BASED ON A CREATIVE INSIGHT AND
THEN WE CONTINUED TO VARY THOSE PARAMETERS.TO GET OPTIMIZATION.
Q. WHAT RATIO OF PRIMERS TO THE TEMPLATE IS SPECIFIED IN.CLAIH:_
1 OF THE ‘195? |
A. AS WE'VE DISCUSSED EARLIER, THE CLAIMS DON’T CONTAIN
DETAILED DESCRIPTIONS OF HOW TO CARRY OUT THE REACTIONS THAT'S
IN THE SPECIFICATIONS AND INK THE MANY EXAMPLES IN BOTH THE 1195
AND /202 PATENT.

Q. AND IF SOMEONE USES A LOW PRIMER TO THE TEMPLATE RATIO AND

ACCOMPLISHES THE RESULTS THAT ARE SET FORTH HERE IN THE CLAIM

THEY WOULD BE COVERED BY THE CLAIM. IS THAT EOUR'UNDERSTANDING?'

' A. "WELL, IF ONE WERE CAPABLE OF CARRYING OUT EXPONENTIAL

| REACTION IN WHICH THE PRODUCTS OF ONE CYCLE SERVE AS TEMPLATE IN

THE SUBSEQUENT CYCLE AND THEN ANALYZE THEE REACTION PRODUCTS WITH: |
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A HYBRIDIZATION PROBE THAT WOULD, IN MY OPINION AS A NON-PATENT

| ATTORNEY, FALL UNDER THE CLAIMS OF CLAIM 1.

Q. AaM 1 CORRECT, DOCTOR, THESE OPTIMIZATION EXPERIMENTS YOU'RE

TALKING ABOUT WERE BEING DONE BY MR. SCHARF AND MR. SAIKI AND

PERHAPS SOME OTHER PEOPLE IN YOUR LABORATORY AT THE TIME?

A. I DON’T RECALL FOR SURE WHO WAS DOING THEM. I KNOW STEVE
SCHARF CERTAINLY WAS. MY RECOLLECTION IS RANDYISAIKI WAS. MY

RECOLLECTION IS ALSO KARY AND FRED WERE PURSUING THE SAME KIND

| OF APPROACH, VARY REACTION CONDITIONS AND REAGENT CONCENTRATIONS

TO SEE WHAT THE EFFECT WOULD BE ON EXPONENTIAL ACCUMULATION OF

THE SPECIFIC SEQUENCE.

| Q. AND YOU YOURSELF WEREN’T DOING THOSE EXPERIMENTS WITH YOUR

OWN HANDS?
A. NO, I WASN'T;
Q. IN FACT, PRIOR TO THE TIME OF YOUR DEPOSITION LAST MAY YOU |
HAD NEVER RUN A"Pck REACTION WITH YOUR OWN HANDS: IS THAT RIGHT?
A. THAT CONTINUES TO BE TRUE. I HAVE DIRECTED PEOPLE WHO HAVE
DONE THOUSANDS AND THOUSANps-QF REACTIONS, §UT'I HAVE ROT DONE
ONE MYSELF. |
Q. SO YOU DON’T HAVE TO HAVE DONE A PCR WITH YOUR OWN HANDS TO
BE AN EXPERT IN PCR, DO You?
A. I SUPPOSE NOT.

MR. FIGG: THAT’S ALL OF OUR CROSSHEXAHINATIOﬁ.{

- THE COURT: MR. PASAHOW.

MR. PASAHOW: JUST A FEW THINGS, YOUR HONOR.

JAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179
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1 REDIRECT EXAMINATION
2 BY MR. PASAHOW:
'3 | Q. ONE THING AT THE OUTSET FIRST. YOU WERE READ-JUSTTA'beEI6ﬁ 
4 | OF YOUR TESTIMONY ABOUT THE APPROACH YOU WERE us:nc.in.wnis'“'
5 | oprrMrzarzoN AwD 1D LIKE TO PUT IN THE RECORD THAT YOU ALSO
6 | SAID ON PAGE 71 BETWEEN LINES EIGHT AND 12, YOU WERE ASKED:
7 | “NOW DID YOU CURE THE APPROACH THAT TﬁE_GvaPIWAs
8 USING TO OPTIMIZE THESE RESULTS TO BE A STANDARD |
9 1LOGICAL APPROACH?" |
10 YOU SAID:
11 WELL, I CERTAiNLY:HOPE.IT WAS LOGICAL, YOU xﬁoﬁ,
12 I REALLY CAN'TIADDRESS'WHETHER IT ﬁnsuséANDARD-OR |
13 NOT." | - L
14 THEN YOU WERE TALKING TO MR. FIGG ABOUT THE ﬁssldr
15 | COMPLICATED AND UNCOMPLICATED USES OF PCR, YOU SAID SOMETHING
16 | WASN'T IN THE INTEREST OF YOUR GROUP. |
a7 YESTERDAY WE LOOKED AT CLAIMS 11 AND 14. DO YOU STILL |
18 | HAVE THE PATENT THERE? | N o
19 | A. T can AcTUALLY READ THAT FROM HERE.
20 | Q. YOU’LL RECALL THAT CLAIM 11 wnsVTHExusE'bF THE pnoéﬁssiwo5
21 | LOOK AT THE DELETION MUTATION —- I‘M SORRY, TO LOOK AT A
22 | pELETION OR MUTATION THAT CAUSES THE GENTIC DISEASE.
23 | WAS THAT THE KIND OF THING YOU WERE AND CONTINUE TO BE
24 | INTERESTED IN USING PCR IN Youn-cnoupé |
25 | A. YES, THAT‘S REALLY THE FOCUS OF-OUR'Oﬁﬁ SEARCH GROUP. I'M |
"JAMES YEOMANS, OFFICIAL-Rs?qﬁrﬁnf,usbg,'4;5e36355179;f_Qt_ﬁ
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' THE HEAD OF HUMAN GENETICS LAB AND OUR PRIMARY INTEREST BEFORE

IN A SENSE WE FELT IT WAS HUMAN GENETICS. OUR OWN LAB HAS NOT

A. THAT’S CORRECT.

PCR AND AFTER PCR IS IN HUMAN GENETICS.
S0 THAT FOR THE PURPOSES OF OUR LAB, ALTHOUGH WE’VE
BEEN INTERESTED IN DEVELOPING THE TECHNOLOGY, OUR PRIMARY Focus
IS TO APPLY PCR TECHNOLOGY TO THE'ANALYSIS OF HUMAN GENTIC
DISEASES AND GENTIC VARIATION IN GENERAL. |
Q. THEN ANOTHER CLAIM WE LOOKED AT YESTERDAY WAS 14, wnxcﬁ ﬁs3s7
THE PROCESS TO LOOK AT A PACKAGE ORGANISM OR ONCOGENE. |
IS THAT ALSO WORK THAT YOU WERE AND CONTINUE TO BE |
INTERESTED IN USING PCR FOR? |
A. WELL, OUR GROUP HAS USED PCR TO DETECT MUTATIONS IN ONCOGENE
APPLIED PCR TO DETECT A SPECIFIC SEQUENCE IN PATHOGENIC
ORGANISMS. THAT’S WORK OF OTHER LABS IN THE INFECTIOUS DISEASE
DEPARTMENT LIKE DR. JOHN SNINSKY. ’
Q. FOR EXAMPLE, DOCTOR SNINSKY’S LAB THAT USES IT TO DETECT
THINGS LIKE THE AIDS VIRUS AND THE OTHER v:nusns=ﬂz_ﬁas

DISCUSSING IN HIS TESTIMONY?

Q. ONE LAST THING. YOU TOLD MR. FIGG THAT BEFORE THE FoRuAL '
LETTER OF ACCEPTANCES FROM SCIENCE MAGAZINE YOU Han REcEIva ah';
INDICATION THAT THE ARTICLE WAS GOING TO BE ACCEPTED. :counn tpU
EXPLAIN WHAT YOU MEANT? ]
A. YES. THE EDITORS HAD RECEIVED VERY POSITIVE REVIEWS OF THE |

PAPER THAT WE SUBMITTED AND THEY WERE STRONGLY INCLINED TO |

JAMES YEOMANS, OFFICIAL REPORTER;'USbC;:415—863*5179:§*;_;=”

—— ¥ w o I T DT




10

11

12

13

14

15

16

.1?

18

19
20
21
22

23

24

25

L S PR

ERLICH-RECROSS/FIGG | | -18?2724 o

' _ACCEPT 1T, BUT THEY WANTED TO SEE A COPY OF THE HULLIS AND
.FALOONA HANUSCRIPT BECAUSE WE REFERRED TO THIS IN OUR PAPER AS

' MANUSCRIPT IN PREPARATION WHICH IS A STANDARD SCIENTIFIC USAGE._=

50 THEY WANTED, BEFORE THEY MADE A FORMAL ACCEPTANCE, TO SEE A
COPY OF THAT MANUSCRIPT TO MAKE SURE_THAT THERE WASN'T A 1OT OF
OVERLAP.:.

AND, IN FACT, AS I DISCUSSED YESTERDAY, THE FOCUS OF
THE FALDONA/HULLIS 'MANUSCRIPT WAS ON PCR, PCR AMPLIFICATION

ITSELF, WHEREAS THE FOCUS OF THE SCIENCE HANUSCRIPT WAS THE

' COMBINED USE OF PCR AND OR FOR THE DIAGNQSIS OF SICKLE CELL

ANEHIA.

SO THEY’RE VERY DIFFERENT MANUSCRIPTS AND ONCE THEY HAD|

AN OPPORTUNITY TO LOOK AT BOTH MANUSCRIPTS, THEY SENT US A

FORMAL LETTER OF ACCEPTANCE.
MR. fASAHOW:' I HAVE NOTHING FURTHER, YOUR HONOR.
| THE COURT: MR;.FIGé, |
.RECRQSSéEXAMINATION
BY MR. FIGG: |
Q. DOCTOR ERLICH, DO YOU STILL HAVE THE fiss.UP-THERE,'EXHIBIr

A-2?

 A. YES, I DO.

Q. WOULD YOU . . . WOULD YOU LOOK AT EXAMPLE 7 IN COLUMN 28 OF

THAT PATENT.

'A. YES, I'M LOOKING AT THAT NOW.

Q. AM I CORRECT THAT THAT EXAMPLE DESCRIBES A PROCEDURE FOR

TJAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179
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| AMPLIFYING A 'SEQUENCE OF THE BETA-GLOBIN GENE THAT CONTAINS
THE -- THE MUTATION OR THE CHANGE THAT YOU REFERRED TO EARLIER

- THAT CAUSES SICKLE CELIL ANEMIA?

A. WELL, I HAVEN’T READ THE WHOLE EXAMPLE, BUT IT REFERS TO A

 PLASMID, IF WE’RE TALKING ABOUT EXAMPLE 7, THAT CONTAINS 1.9

KILO BASE INSERT FROM THE HUMAN BETA-GLOBIN A ALLELE.
'SO THE NORMAL FORM OF THE GENE -— MAYBE LATER, PERHAPS,

I SHOULD READ IT THROUGH, BUT CERTAINLY DESCRIBES IN THE FIRST

. THREE SENTENCES THE PLASMID CONTAINING THE NORMAL FORM OF THE
HEMOGLOBIN GENE.

- Q. ALL RIGET. IF YOU LOOK AT THE BOTTOM OF THE PAGE IN EXAHPLE

8 THERE’S REFERENCE TO THE SAME KIND OF EXPEﬁIHENT WHICH EHPIOYS.

THE HUMAN BETA-GLOBIN A ALIELE.

Q. YES.

'A. YES, IT DESCRIBES A RESTRICTION ENZYME -- DIGEST ENZYME

CALLED MST 11 OF A PLASMID THAT CONTAINS AN INSERT OF THE BETA

THAT IS THE GENE THAT HAS THE CYCLE MUTATION IN IT.

: Q. AND IN THAT CASE THESE ARE CARRIED ON A PLASMID RATHER THAN

BEING IN WHOLE HUMAN DNA?

Q. AND DID I HEAR YOU CORRECTLY TO SAY IT’S A STANDARD

" PROCEDURE TO REFER TO UNPUBLISHED WORK IN SCIENTIFIC PAPERS?

A. YES. DIFFERENT PAPERS HAVE DIFFERENT -- SORRY, DIFFERENT

'JOURNALS HAVE DIFFERENT STANDARDS. IN SOME YOU SAY. SUBMITTED

o T i S L g T T A e —— - e - . —r
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- FOR PUBLICATION; IN OTHERS ¥YOU SAY UNPUBLISHED'EXPERIHEHTS}'IF

WE’RE GOING TO PRESENT THE TESTIMONY THAT MR. FIGG’S PARTNER AND

CLEAR TO YOU ON THOSE?

IT’S BEEN ACCEPTED YOU CAN SAY IN PRESS.
MR. FIGG: OKAY. THANK YOU, DOCTOR.
THE COURT: YOU MAY STEP'DOWN; THANK YOU.
THE WITNESS: THANK YOU.
| .(WImNEss EXCUSED)
(PAUSE IN THE PROCEEDINGS)
THE COURT: ARE YOU READY TO PROCEED?

MR. PASAHOW: YES, YOUR HONOR, FOR OUR KREXT WITNESS

I TO0K FROM DR. KLUG IN CAMBRIDGE, ENGLAND, BACK ON NOVEMBER
11TH 1990 BY DEPOSITION. . :

THE COURT: WHO’S GOING TO BE DR. KLUG?

MR. PASAHOW: WELL, I DON'T KNOW I'M GOING TO BE DR.
KLUG, I'M-AT_LEAST GOING TO READ HIS WORDS.

THE COURT: YOU’RE GOING TO READ THEM WITH AN ENGLISHZI.
ACCENT?

(LAUGHTER)

MR. PASAHOW: I’M AFRAID NOT.

THE COURT: HOLD ON. IF YOU’LL TAKE DOWN THIS UNTIL-A
cﬁRTAIN POINT, PLEASE.

ARE ALL OF THE DESIGNATIONS, OBJECTIONS AND MY RULINGS

MR. PASAHOW: YES, YOUR HONOR.

THE COURT: AND THE ONLY ISSUE THAT WAS OUTSTANDING WAS

“JAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179
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 HAVE AT SOME POINT, IF AT ALL, AND I TRUST NOT AT ALL DURING THE

DESIGNATED WILL BE DEEMED A PART OF THE RECORD AND MARKED AS AN

15 -

'SOMEWHAT DIFFERENT OR THE SAME AS WHAT THEY’VE TESTIFIED TO

| mERE.

WHAT WAS RAISED YESTERDAY; IS THAT CORRECT?
MR. FIGG: THERE WERE TWO, WE RESOLVED BOTH OF THEM.
THE COURT: OKAY. FINE.

WOULD YOU AGREE THAT APART FROM ANY COLLOQUY WE MAY

DEPOSITION, THAT THE REPORTER NEED NOT TAKE DOWN THE DEPOSITION

AS READ INTO THE RECORD, BUT THAT THOSE PORTIONS MARKED AND

EXHIBIT AND ENTERED.

MR. LEWIS: YES, YOUR HONOR.

MR. FIGG: THAT’S FINE.

THE COURT: IS THAT SATISFACTORY?

ALL RIGHT WITH YOU, DR. KLUG?

OKAY. LADIES AND GENTLEMEN, YOU MAY HAVE SEEN COUNSEL
REFER TO DEPOSITIONS BEFORE WHEN THE WITNESSES WERE 6n-THE'STANb
AND YOU PROBABLY KNOW WHAT A DEPOSITION IS.

IN THOSE CASES THEY’VE BEEN REFERRING TO THE.DEPOSITION_
BECAUSE THE wITNEss TESTIFIED BEFORE TRIAL AND THEY WANT TO Asx

THEM ABOUT SOMETHING THEY TESTIFIED TO BEFORE TRIAL TﬁAT MAY BE

IN THIS CASE THE DEPOSITION IS BEING USED IN LIEU OF
LIVE TESTIMONY AND THAT MAY BE DONE WHEN A WITNESS 1S
UNAVAILABLE, AND IN THIS CASE THE WITNESS HAS BEEN DEEMED TO BE

UNAVAILABLE AND THE PARTIES HAVE AGREED TO USE THE DEPOSITION
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" THAT THEY TOOK APPARENTLY IN ENGLAND, OR WHEREVER THEY TOOK IT,
| AND YOU ARE TO CONSIDER THE TESTIMONY OF THE DEPOSITION JUST AS |

IF THAT WITNESS WERE HERE.

NOW, OBVIOUSLY YOU‘RE NOT IN A POSITION TO EVALUATE HIS

' BODY LANGUAGE, NOR USE MR. PASAHOW AS A SUBSTITUTE. THEREFORE, |

YOU ARE GOING TO HAVE TO RELY JUST UPON THE WORD THAT’S READ TO |

YOU AND EVALUATE IT BASED UPON EVERYTHING THAT YOU HEAR IN
CONNECTION WITH THIS WITNESS’ TESTIMONY BY WAY OF DEPOSITION AND|

1 IN LIGHT OF ALL THE OTHER TESTIMONY THAT YOU’VE HEARD IN TKIS

CASE AND GIVE IT THE WEIGHT THAT YOU BELIEVE IT’S ENTITLED TO.
AS YOU MAY KNOW A DEPOSITION IS AN OUT OF COURT

STATEMENT THAT’S TAKEN UNDER OATH, WITH A COURT REPORTER ERESENT

AND WITH PARTY -- COUNSEL FOR BOTH PARTIES OR ALL PARTIES

PRESENT PARTICIPATE IN THE PROCEEDING AND OBJECT AND SO FORTH.

S0 IT IS FOR ALL INTENTS AND PURPOSES THE SAME AS IF |
THE PEESON.WERE'TESTIFYING HERE EXCEPT FOR.Ybu'aND IIDbN‘T HA?Ef::
THE BENEFIT OF SEEING THE PERSON FIRST HAND.

OKAY. YOU MAY PROCEED.

MR. LEwisf THANK YOU, YOUR HONOR.

(UNREPORTED DEPOSITION READ)

MR. LEWIS: YOUR HONOR THAT’S EXHIBIT B-45.

THE.COURT: HAS THAT ALREADY BEEN ADMITTED?

MR. FIGG: WE HAVE NO OBJECTION IF IT HASN'T.

THE COURT: ADMITTED THEN AS 8445.

MR. LEWIS: EXCUSE ME.

JAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5178




10

11

12

i3

14

15

16

17

18 .

19
20
.21
22
23

24

25 .

- 18-2729

THE_CbURT: B-45.
THE CLERK: ' B-45 INTO EVIDENCE.
| (DEFENDANT’S EXHIBIT B-45
RECEIVED IN EVIDENCE)
THE COURT: MAYBE FOR INSTRUCTION THE JURY SHOULD BE
ADVISED DENNIE & EDMUNDS IS A LARGE IAW FIRM IN THE UNITED
STATES AND NEW YORK AND ELSEWHERE, I SUPPOSE. |
MR. LEWIS: YES, YOUR HONOR. IF I MIGHT CLARIFY, THEY |
WERE REPRESENTING HOFFMAN-LA ROCHE IN THE RE-EXAMINATION
PROCEEDINGS . THAT'S IN THE RECORD HERE. |
THE COURT: OKAY.
{UNREPORTED DEPOSITION READ)

MR. LEWIS: FOR THE RECORD, YOUR HONOR, THAT’S A-17

. HERE.

(UNREPORTED DEPOSITION READ)
M:R LEWIS: THERE WAS AN OBJECTION.
THE COURT: THE OBJECTION WAS NOT RULED ON?
MR. LEWIS: THE OBJECTION TO —- THE_OBJECTideWAs
OVERRULED, SO IT’S APPROFRIATE TO READ IT. ' |
| THE COURT: OKAY. FINE.
(UNREPORTED DEPOSITION READ)

MR. LEWIS: MR. PASAHOW THEN SAID I HAVE NOTHING ELSE

| AND CROSS-EXAMINATION BY MR. NEWLAND BEGAN.

(UNREPORTED DEPOSITION READ)

MR. LEWIS: KLUG EXHIBIT 306 WAS MARKED FOR

JANES VEOMANS, OFFICIAL REFORTER, USDC, 415-863-5179
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IDENTIFICATION, :HERE, YOUR HONOR, THAT’S EXHIBIT_BéZéG... -
| (UNREPORTED DEPOSITION READ) |
MR. LEWIS: THERE’S AN OBJECTION BY MS. GORDON. MR.
NEWLAND coui:nutp, I’M USING DOCTOR KLUG’S OWN WORDS. |
(UNREPORTED DEPOSITION READ)
MR. LEWIS: HERE A RECESS WAS TAKEN..
A dU39R= YEAH, A RECESS.

THE COURT: ACTUALLY, DEPENDS HOW LONG YOU WANT TO STAY|

~ WITH THIS. ARE WE MORE THAN TWO THIRDS OF THE WAY_THROUGH?

MR. LEWIS: WE ARE, YOUR HONOR,

THE COURT: THIS IS IT THEN, IS IT NOT, FOR TQDA!?:'..

MR. LEWIS: THERE'S SOME-HOUSEKEEPI&anammﬁﬁs, BUT;ﬁ0 _~
FURTHER WITNESSES. | ' . |

THE COURT: BUT NOTHING THE JURY HAS TO BE HERE FOR; IS|
THAT CORRECT? ' | |

MR. LEWIS: I DON’T THINK SO, YOUR HONOR.

THE COURT: THEY DON'T HAVE TO STAY FOR HOUSEKEEPING,

ONLY I DO. SO AFTER WE FINISH THIS THEY WILL BE ABLE TO BE

EXCUSED, RIGHT?

MR. LEWIS: I BELIEVE THAT'S RIGHT, YOUR HONOR. 1
MIGHT NEED TO ASK MR. PASAHOW TO CONFIRM THAT. | |
THE COURT: IS iHAT RIGHT?'
HR;-?ASAwaz ABSOLUTELY.
_..THE'COUET:: FINE. SO IT’S WORTH MAYBE HANGING IN TﬁERﬁ_

FOR A FEW MORE MINUTES. CAN YOU MANAGE?

JAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179
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' THE JURORS: (NODDING HEADS).
THE COURT: OKAY.

MR. LEWIS: ALL RIGHT.

.m.

THE

 EXCEPT FOR WHATEVER OTHER EXHIBITS YOU HAVE TD DEAL WITH, THAT

CONCLUDES CETUS’ CASE?

MR.

| 'REST ONCE WE

THE

TUESDAY ~-

HR.

THE

I’D BE HISLEADING THE_JURY TO SAY WE WILL GET INtALL THE

 EVIDENCE ON REBUTTAL AND SURREBUTTAL NEXT WEEK.

MR.

FAIR STATEMENT.

THE
SURREBUTTAL?
. MR.

THE

' MR. FIGG ABOUT THAT?

MR.

ABOUT WHAT’S

LEWIS: THAT CONCLUDES, IT, YOUR HONOR.

FIGG: DO I HAVE TO? YES, IT WOULD, YOUR HONOR.

'PASAHOW: MR. FIGG HAS GIVEN US NO INFORMATION

(UNREPORTED DEPOSITION READ)
COURT: FINE. THANK YOU. AND, IN FACT, THEN
PASAHOW: . YES, YOUR HONOR. WE‘LL BE PREPARED'TD.”

OFFER OR HAVE SOME RESOIUTION OF A FEW EXHIBITS.

COURT: AND THE JURY CAN BE EXCUSED-THEN'UNTIL NEXT

.

LEWIS: YES, YOUR HONOR. . .

COURT: ~- MONDAY BEING A HOLIDAY, AT 8:00 O'CLOCK

FIGG: FROM OUR STANDPOINT I THINK THAT WOULD BE A |

COURT: IS THAT GOING TO LEAVE THEM ANY ROOM FOR
COURT: WHAT DO YOU THINK? HAVE YOU TALKED WITH

IN STORE FOR NEXT WEEK. I REALLY CAN’T COMMENT.

"~ JAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179
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MR. FIGG: I INDICATED A COUPLE OF DAYS AND I THINK
WERE SAFE WITH THAT. | |

THE COURT: OKAY. HOW DOES THAT WORK WITH YOUR -
SCHEDULE? DO YOU THINK fHAT WILL FINiSH THE TESTIHOﬁY"THEN?

- MR. PASAHOW: I WOULD HOPE S0. I KNOW MR. FIGG INTENDS
TO COVER A COUPLE.OF DAYS. I KNOW NOTHING ABOUT THE CONTENT.
HE HAS NOT PROVIDED US ANY INFORMATION ABOUT WHO THOSE PEOPLE
WILL BE.

THE COURT: LET’S MAKE EVERY EFFORT TO TRY TO GET.ALL
THE EVIDENCE IN NEXT WEEK. WHICH WOULD MEAN THEN THE FOLLOWING
MONDAY I WOULD GIVE YOU THE INSTRUCTIONS THAT APPLY AND THE
ATTORNEYS WOULD MAKE fHEIR -- NOT THIS NEXT ﬁbﬁDAY, NExf noﬁnay
IS A HOLIDAY, THEY HAVE REBUTTAL AND SURREBUTTAL AND THEY’RE
GOING TO TRY TO GET ALL OF THAT IN NEXT WEEK.

THEN THE FOLLOWING WEEK I WILL GIVE YOU THE
INSTRUCTIONS THAT APPLY, THE ATTORNEYS WILL MAKE THEIR ARGUMENTS
TO YOU AND YOU WILL BEGIﬁ YOUR DELJBERATIGNS. ANY QUESTIONS?

WELL, HAVE A GOOD VALENTINE’S DAY. PLENTY OF TIME TO

‘GO OUT AND BUY YOUR GIFTS OR WHATEVER ELSE YOU HAVE TO DO, AND -

NO EXCUSES.

AND HAVE A VERY NICE WEEKEND. AND, LET'S SEE, HAPPY
PRESIDENTS DAY, HAPPY SUSAN B. ANTHONY DAY. I BET YOU DIDN’T
KNOW THAT'S TOMORROW ' AND WE?LL_SEE YOU NEXT TUEsnAY.AT-azbd
0’CLOCK. THANK YOU.

(PROCEEDINGS HELD IN OPEN COURT, JURY NOT PRESENT:)

"JAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179
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MR. LEWIS: YOUR HONOR, ONE EXHIBIT I NEED TO OFFER
BEFORE I FORGET IT, THAT IS B-246. -
' THE COURT: NO OBJECTION?
MR. FIGG: NO OBJECTION.
THE CLERK: B-246 INTO EVIDENCE.
(DEFENDANT’S EXHIBIT B-246
RECEIVED IN EVIDENCE)
MR. LEWIS: THERE ARE TWO OTHERS I KNOW I NEED TO
OFFER. ACTUALLY THERE ARE FOUR. EXHIBITS B-170A AND B AND 171A
AND B. THEY’RE THE POSTERS OF THE RE-EXAMINATION cnnrir:camﬁs_
AND SOMEHOW THEY ESCAPED OUR ATTENTION EARLIER. |
MR. FIGG: NO OBJECTION TO THEM.
(DEFENDANT’S EXHIBITS B~-170A,
B-170B, B-171A & B-171B
RECEIVED IN EVIDENCE)

MR. KURZ: YOUR HONOR, WE HAVE FINALLY RESOLVED THE

' MATTER OF EXHIBIT AP34. WE’D LIKE TO OFFER INTO EVIDENCE PAGES

20 TO 28, 700,020 TO 700,028 OF A-34 AND I BELIEVE WE DISCUSSED
THIS WITH COUNSEL.

THE COURT: IS THAT —-

MR. PASAHOW: IT’S MY UNDERSTANDING.

THE COURT: == YOUR AGREEMENT?

MR. PASAHOW: THEY WILL COME INTO EVIDENCE AND THAT THE
JURY wiLL BE TOLD THAT THERE IS A HANDWRITTEN INKED EDITION TO

WHAT IS OTHERWISE A XEROX COPY.

JAMES YEOMANS, OFFICIAL REPORIER, USDC, 415-863-5179
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THAT IS, SINCE THEY WANT NbT-To PUT INTD EVIDENCE THE

ORIGINAL WE WILL IDENTIFY FOR THE JURY THE FACT THE COPY'-- THE_i '

ORIGINAL OF THE COPY THEY ARE PUTTING IN IS ITSELF THE xERox ff
' COPY OF SOMETHING ON WHICH SOMEBOBY HAS AN ORIGINAL HANDWRITING

‘ADDED AND INKED COMMENT.

THE COURT: OKAY. SOMETHING LIKE THAT. AND, N FACT, |

THE COPY THAT THEY ARE GOING TO GET DOES NOT HAVE THAT

- HANDWRITTEN PORTION; IS THAT CORRECT? |

MR. PASAHOW: WELL, THE CQP?aTHEY’RE GOING TO GET IN.
ITS ENTIRETY IS A XEROX PORTION, SO IT LOOKS LIKE THE WHOLE
THING WAS CREATED AT ONE PIME.
THE COURT: NO HANbWRITTEﬁ PORTIQN.éR DELINEATION ON |
WHAT THE JURY IS GOING TO GET’I-_ f .¢ |
'MR. PASAHOW: THE ENTIRE DOCUMENT IS HANDWRITTEN.
| THE COURT: I MISUNDERSTOOD YOU, THE ENTIRE DQCIMENT Is|
HANDWRITTEN.
MR. KURZ: IF THAT REPRESENTATION IS GOING TO BE MADE,.
IT SHOULD ALSO BE MADE CLEAR THE WITNESS HAS TESTIFIED THAT AHY
PEN MARKINGS WERE MADE‘APPROXIMATELY'AT THE SAME TIME WHEN THE
DOCUMENT WAS CREATED. 1IN OTHER WORDS, WE DON’T WANT TO LEAVE.
THE IMPLICATION THAT WAS SQMETHING CREATED_SUBSEQUENT TO THE
CREATION OF THE DOCUMENT ITSELF. |
MR. PASAHOW: THERE WAS ABSOLUTELY NO TESTIMONY TO THAT
EFFECT DURING THIS TRIAL. HAD IT BEEN OFFERED I WAS PREPARED TO|

CHALLENGE IT. THIS IS THE PROBLEM OFFERING THIS EXHIBIT AFTER

| JAMES-YEoHANs,_orrlchL.REPQRTER, USDC, 415-863~5179
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DOCTOR MOLINEUX HAS LEFT US. -
| MR. KURZ: PUTTING THIS INTO CONTEXT —-
THE COURT: DO YOU HAVE THE COPY NOW?
MR. KURZ: YEAH.
(PAUSE IN TﬁE:PROCEEDIRGS)
THE COURT: NOW THAT I HAVE THIS BEFORE ME, WHICH
'_ PAGES? | |
MR. xvﬁz:' THE PAGES WITH THE TABS.
THE chRT: NINE PAGES THEﬁ?
MR. KURZ: RIGHT. YOUR HONOR, JUST FOR THE'REcogD:THE_
TESTIMONY THAT I REFERRED TO WAS DURING A DEPOSITION. '_'“
THE COURT: WAS'N0T3SOMETﬁING-HE*TEQTIFIED.TO-DUﬁlﬂs"
THE COURSE OF -- OF THE TRIAL. N o
MR. KURZ: THE FACT THAT HOW TﬁE -
THE COURT: THAT MARKING.
MR. KURZ: CORRECT. I DON'T THINK SPEAKS TO THAT
MARKING. o
THE COURT: IS THERE SOME QUESTION ABOUT_tHAT?
MR. PASAHOW: YES, YOUR ﬁONOR, THAT MARKING IS“PA#T'Of. 
A SERIES OF MARKINGS WHICH WEITHINK THEIR-conTEﬁT_snow-wERE-NoT;
ADDED, CONTEMPORANEOUSLY ADDED SOME TIME LATER.: |
HAD AN OFFER BEEN MADE OF THOSE ExﬁiBITs-puRIﬁc DR.
MOLINEUX’ TESTIMONY IT WAS MY ExpLIéITTINTEnTiON:To REVIEW THOSE|
WITH HINM, INCLUDING.SOME 1NC0§SISTENQIgszHEN THAT APPEARED

BETWEEN THE CHART AND SOME HANDWRITTEN MARKINGS IN THE CHARTS.

JAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179
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" WASN’T RAXISED.

THE COURT: DO YOU HAVE THE DEPOSITION ponm!ou THAT :,f

_¥0U'RE-REFERRING_T0?'

MR KURZ: YOUR HONOR, I MIGHT JUST POINT OUT aLso-THAT
MR. PASAHoﬁ, I BELIEVE, HAD QUESTIONED THE JURY ABOUT THAT PAGE
IN PARTICULAR DURING THIS TRIAL. |

THE COURT: YOU MEAN, THE’ﬁ;iﬁESS?

MR. KURZ: THE WITNESS, I‘M SORRY. QUESTIONED THE

'WITNESS DURING THIS TRIAL ABOUT THAT PAGE AND OTHER PAGES AS

WELL. THAT’S ONE OF THE REASONS WE WANTED TO OFFER THESE INTO

EVIDENCE BECAUSE WE CROSS-EXAMINED EXTENSIVELY ON THAT AND THAT

-

MR. PASAHOW: MY POINT WOULD BE RESéﬂVED'IF WE FOLLOWED

 THE BEST EVIDENCE RULE AND PUT IN THE ORIGINAL OF THE DOCUMENT, |

THEN IT'S PERFECTLY CLEAR THAT THERE IS AT LEAST'TWO.DIEFERﬁNTH”
TIMES WHEN MARKINGS WERE MADE ON THE DOCUMENT.

' IF DU PONT WANTS TO PUT IN —- . ANY OF IT IN 'FROM THE
WITNESS ABOUT THE CIRCUMSTANCES OF THAT, IT SHOULD PUT IN THAT
EVIDENCE AND IT WOULD BE SUBJECT TO CROSS-EXAMINATION. |

MY ONLY POINT IS WE -- |

.THE'COURT' ‘ANY REASON WHY THIS WAS NOT GONE INTO WITH
DOCTOR MOLINEUX WHEN HE TESTIFIED?

MR. PASAHOW: THE REASON I DIDN'T GO INTO IT IS BECAUSE|

DU PONT DIDN’T OFFER THE EXHIBIT. SINCE THE EXHIBIT WASN’T

~ OFFERED INTO EVIDENCE WE DID NOT TRY TO IMPEACH IT.

MR. KURZ: YOUR HONOR I THINK IT WAS DFFERED IN AND

JAHES YEOHANS OFFICIAL REPORTER, USDC, 415-863-5179
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'WHAT HAD BEEN HAPPENING SINCE THAT TIME WE WERE TRYING TO

RESOLVE'THE MATTER. I THINK THAT'S THE CORRECT CONTEXT OF THAT.-:

PERHAPS THE THING,CQULD'BE RESOLVED IF THERE-WAS souzg

.IHNOCUOUS wAY OF POiNTING-OUT.TO THE.JURY'IN SOHE'SORT-OF'
'NOTATION, THIS IS IN PEN OR SOMETHING, AS TO THE ONE LINE.  JUST| .

' IS NOT MISLEADING TO THE JURY THAT THERE'S ANY NﬁGATIVE

IMPLICATION TO THAT.
TﬁE:COUhT; WHERE_is-THE ORIGINAL? . bo Ydu-nnﬁn THAT
DOWN THERE OR MS. MORIYAMA HAVE IT IN THE BOX?
(PAusﬁ.:N THE PROCEEDINGS)
THE coﬁRTi I CAN’T READ THE BATES STAMP NUMBER AT THE
BOTTOM. IT’S PROBABLY TWO ONE. DO YOU HAVEJTHE DEPO?

MR. EIGG: I DO, YOUR HONOR. THERE'S A QUESTION AND

ANSWER REFERRING TO ONE CHANGE THAT DOCTOR MOLINEUX DESCRIBED.

 THEN THE QUESTION ON OTHER CHANGES BEGINS AT LINE 14 ON THIS

PAGE.
(A.PAUSE:IN-THE_PROCEEDINGS)

THE COURT: I IT YOUR INTENTION, THOUGH, AS MAYBE 1
MISUNDERSTOOD YOU AND THOUGHT IT WAS NOT YOUR INTENTibn, AND IF |
IT IS NOT THEN I WOULD LIKE TO KNOW WHY NOT, TO GIVE THEM A
XEROX COPY OF THESE RATHER THAN —- I GUESS THESE ARE XEROX
COPIES IN ANY EVENT, BUT THESE ARE THE ONES THAT WILL GO TO THE
JURY?

| MR. FIGG: YOUR HONCR, WHAT YOU HAVE THERE ARE —-

-THE COURT: "THE XEROX COPIES.

JAMES YEOHANS, OFFICIAL REPORTER, USDC 415-863—5179
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MR. FIGG: WELL, THEY ARE.THE DOCUMENTS THAT DR. |
MOLINEUX FOUND'IN'HIS OWN PERSONNEL FILES AND HE WOULD PREFﬁR.-—
WITH COFFEE STAIHS'AND.ALL AS YOU MIGHT NOTICE. - |
THE éoURTz THAT SOUNDS =~

MR. FIGG: HE WOULD PREFER THAT BE BE ALLOWED TO KEEP

" THEM AND THEY NOT BE PUT INTO EVIDENCE; THAT’S OUR ONLY REASON |

.'FOR ASKING THE PHOTOCOPY BE THE DOCUMENT PUT INTO EVIDENCE.

THE COURT: WELL, FOR THE JURIES PURPOSES I THINK

RATHER THAN GIVING THEM ANY INSTRUCTION, LET THEM JUST SEE THEM |
| AND THEY CAN MAKE OF THEM WHAT THEY WILL. I THINK AT THIS POINT

‘TO TRY TO RECONSTRUCT SOMETHING UNLESS YOU CAN COME TO A

STIPULATION MY GUESS IS --
MR. KURZ: WE TRIED. | .

THE COURT: =-- YOU PEOPLE WILL HAVE A HARD TIME DOING

THAT. BUT TO GIVE THEM THESE PAGES -- AND WHAT I WILL ALLOW YOU

TO DO AT THE CLOSE OF THE TRIAL IS TO WITHDRAW THESE AND
SUBSTITUTE THE OTHERS. -

MR. FIGG: THAT I THINK WOULD BE FINE.

THE couRT:_ WOULD THAT BE SATISFACTORY?

MR. PASAHOW: YES, YoﬁR HONOR.

THE COURT: AND THE RECORD THEN WILL REFLECT THAT THOSE |

'BE WITHDRAWN AND RETURNED TO DOCTOR MOLINEUX ARD A_XEROX COPY

PLACED IN THE COURT’S RECORDS, S0 -~ AND THEN THERE WILL BE NO
EXPLANATION OTHER THAN THE FACT THOSE ARE A PORTION OF THE NOTES |

AND NO EXPLANATION ABOUT THAT INSERTION. OKAY.

JAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179
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MR. KURZ: THANK YOU, YOUR HONOR.
' THE COURT: WHAT ELSE DO WE HAVE?
THOSE EXHIBITS ARE ADMITTED, THAT?SsAr34-AS'REDACTED;.I'
GUESS IT WAS IN THERE.
' MR. FIGG: IT MIGHT BE LESS CONFUSING IF THEY WE WERE
TO GIVE THAT A NEW EXHIBIT NUMBER. |
THE COURT: HOW ABOUT A-34A, AND 3-34A REPRESENTS THOSE.
PORTIONS THAT ARE ADMITTED. A-34 IS NOT ADMITTED, MERELY MARKED|
FQR IbENTIFICATION. | |
| (pLAINTIfF*s EXHIBIT A-34A
RECEIVED IN vapzﬁczj
(PLAiNTIFF'S EXHIBIT A-34
' MARKED FOR IBENTIFICATION’_

MR. LEWIS: YOUR HONOR, THE MENTION OF A STIPULATION

REMINDED ME, I HAVE PROPOSED A STIPULATION TO DU PONT ABOUT DR.

MARTINELL AND WE HAVE NOT SETTLEDSON THAT YET, BUT I AssﬁﬁE.
THERE’S NO PROBLEM WITH THAT WAITING UNTIL NEXT WEEK.

'MR. FIGG: WE WOULD CERTAINLY NOT OBJECT.

THE COURT: I THINK MARTINELL IS SORT OF A DIM MEMORY
IN THEIR MINDS, SO THAT’S FINE.

NOW, JURY INSTRUCTIONS, ARE YOUR POSITIONS MUCH

DIFFERENT OR DO THINGS 'LOOK DIFFERENT IN TERMS OF THE JURY

INSTRUCTIONS YOU FINALLY WILL PROFFER FROM WHAT WE’'VE HAD IN THE|
PAST?

MR. FIGG: I DON'T THINK OUR POSITION IS MUCH

JAMES YEOMANS, OFFICIAL Rnronmzn; Usnc;-415-363-5179  -
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{ DIFFERENT. I THINK THERE HAVE BEEN SOME RULINGS'ﬁURIﬁG THE

COURSE OF THE TRIAL THAT MAY IMPACT ON | THE INSTRUCT:ONSiTaAT |

HAVE BEEN SUBMITTED ALREADY. SO I THINK WE PROBABLY DO HAVE TO

:GO THROUGH AND DO A FINAL REVISION AND EDITING ON THEH

HR..LEWIS: THAT'S TRUE, YOUR HONOR, I THINK WE DO

THERE HAVE IN THE COURSE OF TRIAL COME TO OUR ATTENTION TWO OR

'THREE ADDITIONAL INSTRUCTIONS THAT WE THINK MAY BE APPROPRIATE,

 WHICH I INTEND TO SUPPLY TO MR. FIGG TO LOOK AT.

I INTENDED TO Bo'Tnaf LAST NIGHT, BUT OUR.POﬂER ﬁENT
OUT IN OUR BUILDING ABOUT 6: 30 AND EVERYTHING STOPPED FOR THE
REST OF THE EVENING, SO WE DIDN’T GET TO IT.

THE COURT: sonn VERY TIRED ATTORNEY DID THAT-cLEnRLY R
IN THE ANTICIPATION OF GETTING OUT OF THEgg_EARLY.

IS THERE SOME DAY WHEN YOU CAN WORK, VERY SOON, WHEN -

YOU CAN WORK; FIRST OF ALL, EXCHANGE THOSE RENEWED OR MODIFYED

INSTRUCTIONS AND YOU CAN SIT DOWN AND WORK OUT WHERE THE
DIFFERENCES NOW REMAIN S0 THAT WE CAN GET THOSE HAHHERED'OUT?  
MR. LEWIS: SURELY.
MR. FIGG: WE CAN CERTAINLY DO THAT. AND PROBABLY SOME|
TIME OVER THE WEEKEND WOULD BE A GoOD TIME:TO DO'THAT.. )
| MR. LEWIS: YES, WE CAN DO THAT.
THE COURT: THE PROBLEM IS WHEN WE CAN DO THAT HERE
BECAUSE OF OUR TRIAL SCHEDULE AND -- I CAN’T DO THAT nunzﬁcj

TRIAL -- SOUNDS LIKE I‘M CALLING HOME OR SOMETHING ~- THERE'S

| coT To BE A WAY TO PUT A SILENCER ON THIS, SO FAR NOBODY Hns;'

JAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179
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| DONE IT..

MR. Ficc:'-wn FOUND TAPING séoTcH TAPE OVER anfséﬂnszf
IS THE ONLY THING THAT WORKS. 1

THE COURT: I MAY HAVE TO GET IN_THEREVAND-no wgg§;-
THEN WE NEED TO WORK OUT A TIME TO DO IT.

I’M IN TRIAL IN THE AFTERNOON AND S0 THAT'S-GﬁING'$0 BE;.

HARD. MAYBE IF YOU CAN GET THOSE TO ME BY TUESDAY MORNING. I:"

.GUESS IT’S SORT OF PROBABLY FRUITLESS TO TRY TO DO THEH

TOMORROW, ISN’T IT? BECAUSE'YOU WILL NOT HAVE TIHE.”

MR. EEWIS: I THINK AS A PRACTICAL MATTER THAT'’S

{ PROBABLY CORRECT.

THE COURT: GET THEM TO ME ON TUESDAY AND WE’LL sgz’ir

WE CAN SQUEEZE OUT ANYTIME, ADDITIONAL TIHE AT ALL DURING THE

WEEK TO DO_THEH. IF NOT, TRY TO SET ASIDE SOMETIME ON FRIDAY.

I SUSPECT I‘LL STILL BE IN TRIAL ON FRIDAY AFTERNOON,-
BUT MAYBE AT THE END OF LAW AND MOTION OR EARLY FRIDAY MORNING
OR SOMETHING WE CAN WORK OUT SOME TIME TO DO THOSE.

WHAT WITNESSES ARE YOU GOING TO BE CALLING NEXT WEEK?

MR. FIGG: PRESENTLY WE PLAN TO CALL nR,_WALLacz,-nR.:

KORNBERG TO ADDRESS SOME ISSUES THAT WERE RAISED IN DEFENDANT’S

| cask. THE WITNESS ~- NEW WITNESS DR. STUART LYNN AND DR.

MOLINEUX.
NOW, THERE ARE SOME SCHEDULING PROBLEMS THAT WE’RE
STILL TRYING TO RESOLVE BECAUSE THESE PEOPLE ORIGINALLY DID NOT

BELIEVE THEY HAD TO SHOW UP UNTIL WEDNESDAY, 80 WE'RE STILL

JAMES YEOMANS OFFICIAL REPORTER, UsDe,. 415~863-5179
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TRYING TO RESOLVE THEM AND WE WILi'HOPEFULLY:GET_THQSEIscﬁznuLgs-h

RESOZVE THIS AFTERNOON AND I WILL GIVE MR. PASAHOW THE ORDER.

THE COURT: WHAT DOES THAT HEAN FOR YOU?
'MR. PASAHOW: -WHAT IS THE COURT’S NOTION AS TD THE

SCOPE OF EXPERT TESTIMONY THAT CAN BE OFFERED FROM NEW WITNESSES._;

'IN REBUTTAL? I THINK THAT'S SOMETHING PERHAPS WE SHOULD RESOLEE'

- NOW.

THE COURT: 'wELL,'iTJSEA DIFFICULT ONE. I MEAN, IT
TRULX HAS TO BE REBUTTAL, SO MUCH WAS GONE INTO IN YOUR CASE

THAT REALLY LEAVES, YOU KNOW,'IT'DOESN'T SAY MUCH. SORT OF LIKE;'

| AN OPEN DOOR AND HAYBE WE OUGHT TO FIND ouT FIRST BEFORE WE FINDI
- our WE HAVE PROBLEMS DEALING WITH, 1S WHAT YOU REALLY INTEND

i TO =- WHAT ISSUES You INTEND TO RAISE ON REBUTTAL?

MR. FIGG: DR. KORNBERG'S TESTIMONY WILL BE IN REBUTTAL:
TO OPINION TESTIMONY THAT WAS OFFERED BY THE CETUS EXPERT
WITNESSES.

DR. WALLACE WILL ADDRESS —-

THE COURT: THAT-NARRoﬁs IT nowﬂ-stcnIFxcpNTL&, ﬁR. o
FIGG. |

MR. FIGG: I'M NOT TRYING TO BE —- I’M NOT TRYING TO BE.

. VAGUE, YOUR HONOR -~

THE COURT: BUT ON' THE PARTICULAR ISSUES YOU INTEND TO

" HONE IN ON.

MR. FIGG: CERTAINLY ON THE ISSUES OF -~ FOR DR.

KORNBERG THE ISSUES OF THIS SO-CALLED BALANCE OF CONDITIONS AND

JAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179




FLEATRA A ey

10

11

12

13

14

15

16
17
18

19

20
21
22
23

24

25

18-2743

S0 FORTH THAT HAS BEEN DISCUSSED SO MUCH AND THE IMPACT OF THE
PRIOR ART ON BEING ABLE TO ASCERTAIN HOW THOSE CONDITIONS WOULD | -

" HAVE BEEN ARRIVED AT'FROM THE -~ FROM PUBLISHED'LITERATURE..

S I'M DOING THIS OFF THE CUFF SO I’M NOT PROBABLX NOT

GOING TO BE COHPREHENSIVE IN WHAT I SAY. DR. STUART LXNN IS NOT;~=
 GOING TO BE OFFERED AS AN EXPERT WTTNESS. CETUS HAS PRESENTED
.'IN ITS CASE TESTIMONY FROM NUMEROUS WITNESSES WHO TESTIFIED THATz-'

IF- THE KHORANA LAB HhD CONSIDERED THIS WORK SUCCESSFUL THEY

WOULD HAVE PUBLISHED IT.
DR. LYNN IS GOING TO TESTIMONY THAT HE DID INDEED
ATTEND A GORDON CONFERENCE WHERE DR.:KLEPPE PRESENTED HIS WORK

o

AND HE TOOK NOTES DURING THAT OONFERENCE, AND THOSE NOTES WILL

. BE PRODUCED AND OFFERED INTO EVIDENCE. o

DR. WALLACE IS GOING TO ADDRESS PRIMARILY DR.

' DAHLBERG'S TESTIMONY ON THE KLEPPE EXPERIMENTS AND, as YOU KNOW,]

.YOUR HONOR, WE LEARNED ABOUT CETUS’ THEORIES AND EXPLKNATIONS OF

| WHY THEY CONTENDED THE KLEPPE EXPERIMENTS WERE NOT coscnus:vz_=*

DURING THE COURSE OF THIS TRIAL AND, IN FACT, WE GOT THE BIGGEST
DOSE OF IT THE WEEKEND BEFORE DR. DAHLBERG CAME ON.

SO DR. WALLACE HAS BEEN LOOKING AT THIS ISSUE VERY

~ CAREFULLY BEGINNING WITH THE CROSS-EXAMINATION OF HIMSELF AND

'THE CROSS EXAM -- PARTICULAR BY THE CROSS<-EXAMINATION OF DR. VAN

DE SANDE.

SO DR. WALLACE IS GOING TO ADDRESS THOSE CRITICISMS OF

THE KLEPPE EXPERIMENTS AND pRoaasnx}TﬁEfMOLzuﬁux ExpERInznrs-.

T JAMES VEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179
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ALSO.- AND DR. WALLACE AT HIS OWN VOLITION HAS ACTUALLY DONE

' SOME LABORATORY WORK DURING THE . LAST WEEK WHICH HE wILL prscuss.|

. DAHLBERG’S TESTIMONY THERE WAS FAIRLY DIRECT ATTACK ON DR.

- DEFENDANT'’S CASE.

' DON’T THINK IT WILL TAKE THE FULL TWO DAYS, BUT I CAN‘T

AND HE HAS REPORTED THAT IN HIS NOTEBOOKS AND WE WILL PROVIDE
COPIES OF THAT TO CETUS THIS AFTERNOON. |
DOCTOR MOLINEUX IS GOING TO TALK ABOUT THE WORK THAT IS

REPORTED IN EXHIBIT A-174. AS YOUR HONOR MIGHT RECALL FROM DR.

MOLINEUX’ INTEGRITY AND WE WANT DR. MOLINEUX TO COME FORWARD AND|
EXPLAIN WHAT WAS GOING ON IN THAT EXPERIMENT AND HOW THE DATA
WAS PRESENTED IN A MORE THOROUGH WAY THEN WAS DONE DURING THE

THE COURT: WHAT IS YOUR EXPECTATION AS TO HOW LONG
EACH WILL BE?

MR. FIGG: WELL, I INDICATED WITHIN TWO DAYS AND I

ANTICIPATE CROSS-EXAMINATION. SO I THINK TO BE ON THE SAFE
SIDE ~--

THE COURT: FOR.EXAHPLE, How*ione DO YOU EXPECT TO BE
WITH DR. KORNBERG? |

MR. FIGG: WITH DR. KORNBERG I WOULD EXPECT AN HOUR TO

HOUR AND A HALF. WITH DR. WALLACE PERHAPS AN HOUR AND A HALF TO

TWO HOURS. DR. LYNN PROBABLY 20 MINUTES. DR. MOLINEUX PERHAPS

"« « » HALF HOUR TO AN HOUR, MAYBE AN HOUR AND A HALF AT THE

OUTSIDE, BUT PROBABLY LESS THAN THAT.

THE COURT: WELL, NUMBER ONE, MR. PASAHOW, ANY PRDBLEMS

~ JAMES YEOHANS,.OFFICIAL REPORTER, USDC, 415-853-5179-
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IN TERMS OF THE SCOPE; AND NUMBER TWO, ANY PROGNOSTICATIONS YOU
CAN GIVE US AS FAR AS YOUR SURREBUTTAL?

MR. PASAHOW: NOT KNOWING EXACTLY =- THE ONLY PART OF

- THIS THAT’S GOING TO BE ANY TIME IS DR. WALLACE, THAT:IS

- SURREBUTTAYL TIME OF ANY GREAT_EXTENT, DR. WALLACE’S"TESTIHONY.

THE QUESTION OF HIS HAVING NOW SUDDENLY DONE SOME NEW

' EXPERIMENTS WHICH WE DON’T KNOW ANYTHING ABOUT LEADS ME REALLY”

UNABLE TO TALK ABOUT HOW LONG IT WOULD TAKE US TO HAVﬁ SOMEONE

TALK ABOUT THOSE EXPERIMENTS.

INDEED PERHAPS IT WOULD BE USEFUL an_éomﬁ OF US TO
ALLOW OUR EXPERTS ON THESE NEW EXPERIHENTS, WHICH OBVIOUSLY
WEREN’T THE SUBJECT OF ANY pﬁETRIAL'DIscoﬁERi, TO HAVE SOME -
DEPOSITIONS'EﬁFORE THE PEOPLE TESTIFY. ~ |

THAT NO DOUBT AT LEAST WOULD STREAMLINE THE EXAMINATION

THAT GOES ON HERE. OTHERWISE I’M GOING TO HAVE TO SPEND A 10T

OF TIME WITH DR. WALLACE JUST FINDING OUT DETAILS WHAT IT IS HE

DID, SO OUR EXPERTS CAN ADDRESS THAT.
MR. FIGG: WE DON’T HAVE A PARTICULAR PROBLEM WITH
THAT, YOUR HONOR. YOU RECALL WITH DR. DAHLBERG WE HAD THE SAME

KIND OF A FROBLEM, THINGS WERE COMING IN LATE AND WE ACTUALLY

. RESOLVED THAT RATHER AMICABLY, I THINK, ON AN INFORMAL BASIS.

THE COURT: WHEN YOU GET HIS CALCULATIONS OR —-
MR. FIGG: WE RECEIVED ALL OF DR. WALLACE’S LABORATORY

NOTES AND INFORMATION LAST EVENING AND WE WILL PROVIDE A COPY OF

' THAT TO CETUS’ COUNSEL THIS AFTERNOON.

“FAMES VEOMANS, OFFICIAL REFORTER, USDC, 415-863-5175
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14 1| e THEY HAVE FURTHER QUESTIONS 1 THINK MOST OF iT!WIL£  ..:
ol ‘2 | BE SELF-EXPLANATORY TO CETUS’ SCIENTIFIC CONSULTANTS, BUT IF -
3 | THEY HAVE ANY QUESTIONS.WE COULD EITHER TRY TO HANDLE IT ON AN |
4-__-qu0RMAL BASIS OR THEY CAN TELL US WHAT QUEsrzonéfmuEY-navE;gup
® S | WE/LL ANSWER THEM, AS THEY DID WHEN WE HAD A vmbsm‘wi'fﬁ
6 | DAMLBERG OR IF THEY NEED T O INTO MbﬁE-DETAiL-fHEN'Wﬁ'LL
7 | PIGURE OUT HOW TO DO THAT. | ”
g8 | THE COURT: WHAT IS YOUR EXPECTATION iN:TERMSjoFQHoﬁ5* ""

9. MUCH TIME YOU'’LL NEED FOR SURREBUTTAL? | | |
@ | | 10 _ MR. PASAHOW: DEPENDING AGAIN ON THOSE EXPERImﬁTs_, |
11 ioUR HONOR. IT LOOKS LIKE WE woﬁLD FIT IT IN WITHIN THAT DAY,
12 | BUT IF WE ARE ADDRESSING sonﬁ_NEw-ExpERinENTé oF Aﬂy_sicnirxcakr*
- 13 | EXTENT I WOULD EXPECT THAT WON’T HAPPEN. .. | : :
14 THE COURT: UNFORTUNATELY WE ONLY HAVE THREE ﬁaxs'sgxr |
Y 15 | WEEK. IS THERE ANY REASON WHY WE CAN‘T GIVE YQU__# DAY_ANb a
16 | HALF? - |
17 f'. MR. FIGG: DAY AND A HALF.
s | THE COURT: AND YOU A DAY AND A HALF AND Tﬁatfs,IT}
- 19 | YoU HAVE TUESDAY AND THEN YOU HAVE UNTIL WHAT;'10:50 oR
ol .' 20 | SOMETHING LIKE THAT ON WEDNESDAY, AND ‘THEN THE REST OF THE "rnm'_.

21 | IS YOURS UNLESS YOU WORK OUT SOMETHING DIFFERENT BETWEEN YOU

22 | THAT ASSURES ME YOU’LL FINISH UP WITH THE EVIDENCE ON THURSDAY.
23 | MR. FIGG: I WOULD CERTAINLY BE HAPPY WITH THAT .

24 | SCHEDULE, YOUR HONOR. AND I THINK PERHAPS WE SHOULD HAVE

25 | AGREEMENT OR AN ORDER THAT CROSS-EXAMINATION BE LIMITED TO THE

JAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5175
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SOME PERCENTAGE OF THE TIME OF DIRECT EXAMINATION JUST SO THAT |

ONE PARTY’S TIME DOESN'T GET CONSUMED BY THE OTHER PARTY’S .

CROSS~EXAMINATION.

THE COURT: WE’LL START WITH DIRECT THEN, RIGHT?
MR. FIGG: THAT WOULD FORCE US TO LIMIT DIRECT AS WELL,|
SURE.

THE COURT: NEED AN HOUR WITH ANY MORE OF THESE

WITNESSES REALLY?

COULD YOU KEEP IT TO AN HOUR WITH EACH OF THESE

WITNESSES?

MR. FIGG: WHAT I WAS SUGGESTING, IF WE HAVE AN
UNDERSTANDING THAT, SAY, CROSS WILL BE 75 PERCENT OF THE TIME OF|
DIRECT OR SOMETHING LIKE THAT, THEN THE BURDEN IS ON BOTH OF US |

AND WE WILL MAKE SURE THAT OUR DIRECT IS SHORT ENOUGH THAT

 EVERYTHING WILL COME IN WITHIN THE TIME PERMITTED.

THE COURP: IS THAT UNREASONABLE?

MR. PASAHOW: NO, THAT WOULD BE FINE.

THE COURT: CAN YOU KEEP DIRECT TO AN HOUR?

MR. FIGG: WELL, FOR SOME WITNESSES IT WILL BE
CONSIDERABLY LESS THAN AN HOUR. FOR OTHERS IT MAY GO OVER A
LITTLE BIT. | .

THE COURT: OKAY. AND HOW ABOUT YOU, CAN YOU KEEP YOUR

" DIRECT TO AN HOUR FOR WHOMEVER YOU’RE GOING TO CALL AS

SURREBUTTAL?

MR. PASAHOW: CERTAINLY. APART FROM THE WITNESS WHO

JAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179
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' WHERE YOU ARE. - - ‘

ADDRESSES 'I‘HESE EXPERIMENTS, WE CaN. AND WHEN I KNOW SOMETHING ]
. _ ABOUT THESE EXPERIMENTS I‘D BE IN A POSITION TO ADDRESS TH'.A‘I'
BUT .'W_E_WILL STAY WITHIN. THE DAY AN_D A HALF YOUR HONOR HAS

| sUGGESTED.

THE COURT: ORAY.
HR. PASAHOW: WITH THE 75 PERCENT cnosseExAMINAriouQ_
MR. FIGG: WE'LL HAVE Tb GET.ONE.GF_THE SCIEfosrszo
FIGURE OUT HOW THIS FORMULA woaxs
| THE COURT: THAT'S FINE. I’LL SIT HERE AND I*LL-xgﬁp :
TRACK, JUST AssUME KEEP TRACK, IN A DAY AND A HALF-ﬁHENiIT*conEsﬁﬁ
T0 10:30 THAT’S IT. ON WEDNESDAY YOU’RE FINISHED I DON'T CARE
MR. PASAHOW: WE UNDERSTAND THAT TO BE THE éULE;'-Buij_'f
THAT EACH AS WE GO ALONG WE WILL HAVE TO LIMIT OUR DIRECT 50
THAT THE OTHER SIDE HAS 75 PERCENT OF AMOUNT OF PERIOD OF TIME |
FOR CROSS~EXAMINATION AND STILL-GET'DONE. | o
 THE COURT: RIGHT. OKAY. IF THERE’S GOING TO BE AN?I
CHANGES IN.THE-WITNESS.LIST i ASSUME YOU'LL LET THEM KNOW --
| MR. FIGG: OF:COURSE. |
THE COURT: -~ IMMEDIATELY AND THEN I’LL TAKE A LOOK AT
MY CALENDAR FOR FRIDAY. I WILL PROBABLY BE STILL IN TRIAL ON

THE AFTERNOON MATTER. I HAVE LAW AND MOTION 'IN THE HOR_NING

| WHICH IS A BIT OF A HECTIC CALENDAR. SOMEWHERE IN THERE WE’LL

TRY TO WORK OUT THE JURY INSTRUCTIONS SO WE CAN GET STARTED.

WHEN YOU GET TO ARGUMENT HOW LONG DO YOU THINK YOU'RE

"JAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179 .
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} GOING TO BE?

MR. FIGG: I WAS GOING TO ASK YOU THAT QUESTION, YOUR
HONOR.
THE COURT: WELL, YOU KNOW, I CAN TELL YOU, BUT . . .

MR. FIGG: I THINK PROBABLY AN HOUR ROUGHLY IS WHAT WE -

| HAD IN MIND.

THE COURT: I THINK YOU’RE DEALING WITH GLAZED EYES AS |

| THIS POINT.

MR. FIGG: THAT’S RIGHT, YES.
THE COURT: ABOUT AN HOUR FOR YOU.

MR. PASAHOW: IF MR. FIGG IS RESTRICTING HIMSELF TO AN |

HOUR FOR HIS TWO ARGUMENTS, I WILL CERTAINLY RESTRICT MYSELF TO

AN HOUR. L

THE COURT: IS THAT'WHAQJIi'S.GOING TO BE, AN HOUR FOR-
THE TWO ARGUMENTS? | o
'MR, F1Ge: I UﬁDERSTAﬁD WE WOULD HAVE THE SAME.LENGTH_ 
OF TIME TOTAL. I WOULD RESERVE SOME OF MY QIME.FOR:RzauwizL;'-:f
- THE ‘COURT: FINE.  OKAY. 0 I DON’T KNOW HOW xonshxrfsf
GOING TO TAKE TO GIVE THE INSTRUCTIONS IN THIs-casﬁ, B
MR.'p§SAabw: Dons xo¢R.HoNoR PLAN TO GIVE THE
INSTRUCTIONS BEFORE oR-AFTﬁR THE ARGUMENTS? |

THE COURT: GENERALLY I GIVE THEM BEFORE. THE

DELIBERATION ONCE THE SUBSTANCE OF THEM, THE BULK OF THEM, ‘OF -

COURSE, ARE GIVEN BEFOREHAND.

MR. PASAHOW: I THINK THAT’S VERY HELPFUL.

TJAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179 .
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15 B THE COURT: OKAY. AND ANYTHING ELSE WE NEED TO TAKE
. 2 | up?
- o | |
3 MR. FIGG: WELL, I GUESS THE ONLY REMAINING QUESTION, -

4 | WHETHER THERE’S ANY KNOWLEDGE AT THIS TIME AS TO WHO THE
® " 5 | SURREBUTTAL WITNESSES ARE. IF THERE IS WE WOULD BE CURIOUS -

6 | asovur THAT.

71 MR. PASAHOW: I DON’T == I JUST GOT THIS LIST FIVE

¢ ‘s | MINUTES AGO. WE‘LL BE PREPARED TO TELL MR. FIGE ON no_nna'z._'
9 | WE‘LL SPEND THE WEEKEND FIGURING IT OUT, OR TUESDAY.

‘ _ io THE COURT: go"r DR. KHORANA APPmNTLY. 'OKAY. SO

| 11 | WE’LL SEE YOU ON TUESDAY AT 8:00 0/CLOCK AND WITH JURY

12 | INSTRUCTIONS IN HAND. | | o

bt \: 13 | . MR. FIGG: TUESDAY AT 8:00 WITH JURY INSTRUCTIONS.
14 . THE COURT: TUESDAY AT 8:00 O’CLOCK.

° 15 MR. PASAHOW: YES, YOUR HONOR.
16 THE COURT: FINE. JUST ONE QUESTION, SOMETHING CAME UP
17 | IN DR. ERLICH’S TESTIMONY, HE WAS TALKING ABOUT THE PUBLICATION

* 18 | IN SCIENCE AND NATURE AND SO FORTH, AND THE PATENT -~ AND THE

10 | PATENT APPLICATION, SOME SUGGESTION IN HIS TESTIMONY THAT PATENT

20 - APPLICATION IS NOT GENERALLY AVAILABLE TO THE PUBLIC, ET CETERA.

21 I THOUGHT INDEED THAT THAT IS NOT TRUE AﬁD IF THAT is

22 'NOT TRUE THEN AND THAT'S NOT, YOU KNOW, HE MAY WELL NOT KNOW, -

23 | BUT THAT IF THAT IS NOT TRUE THEN —- THERE OUGHT TO BE A
C 24 | STIPULATION.

25 MR. FIGG: THEY ARE NOT AVAILABLE TO THE PUBLIC, YOUR

FANES YEOMANS, OFFICIAL REPORIER, USDC, 415-863-5179
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_ HONOR; THEY ARE SECRET UNTIL THE PATENT ISSUES.

NEW_YORK TIMES, AND THESE ARE NOT PATENTS THAT HAVE BEEN ISSUED,

HE THINKS ARE PATENTS THAT PEOPLE MIGHT BE INTERESTED IN AND HAS

'BUT NOT APPLICATIONS?

MR. PASAHOW: THAT IN GENERAL IS TRUE.

THE COURT: DON’T I RECALL SEEING EVERY SATURDAY IN THE

APPLICATIONS THAT HAVE BEEN MADE. |

MR. FIGG: NO, THE NEW YORK TIMES RUNS AN ARTICLE ON
PATENTS, BUT THE PERSON =- WHO USED TO BE STACEY JONES AND HE
PASSED AWAY ~- THERE'S SOMEONE ELSE WHO WRITES THAT ARTICLE now.f_

HE READS THE OFFICIAL GAZETTE EVERY TUESDAY AND PULLS OUT WHAT

A LITTLE WRITE UP ON THEM. THEY ARE PATENTS THAT ISSUE ON THAT

DAY.

THE COURT: THOSE ARE PATENTS THAT HAVE BEEN ISSUED,

. MR. FIGG: THAT’S RIGHT.
MR. PASAHOW: THE COMPLICATION IN THIS IS DUE TO THE

INTERNATIONAL PATENTING SYSTEM. THE'EUROPEAN COUNTRIES IN

EUROPEAN PATENTING SYSTEM FOLLOWING A DIFFERENT PRACTICE, IT IS |
OFTEN A CASE ABOUT A YEAR AFTER A DATE OF A U.S. APPLICATION |
THERE’S TECHNICAL REASONS WHY IT’S ABOUT A YEAR, YOU WILL BE
ABLE TO FIND THE TEXT OF A PENDING U.S. APPLICATION AT LEAST AS
IT ORIGINALLY WAS FILED.

THE COURT: pxny;' THAT*S-NdeWHAT I WAS THINKING OF.
IN FACT, I WAS TRYING TO REMEMBER BACK WHEN HE TESTIFIED AS TO

WHETHER THOSE WERE APPLICATIONS OR ISSUED PATENTS AND I

 JAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179
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THOUGHT ~-- OKAY.
WE’LL SEE YOU NEXT TUESDAY THEN. I'M GOING TO STAY

HERE FOR A MINUTE.

(COURT ADJOURNED AT 10:37 A.M. TO RECONVENE

TUESDAY, FEBRUARY 19, 1991 AT 8:00 A.M.)
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