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ERLICH-CROSS/FIGG 18-2703 

THURSDAY, FEBRUARY 14, 1991 8t00 A.M. 

(PROCEEDINGS HELD IN OPEN COURT, JURY PRESENT:) 

THE COURT: GOOD MOIWING, m r E s  AND GENT-. HAPPY 

VALENTINE'S DAY, I GUESS. 

GOOD MORNING. I'm REMIND YOU YOU'RE STXU UNDER OATH, 

THE OATH W I L L  NOT BE RE-ADMINISTERED. 

AND YOU MAY CONTINUE* 

MR, FIGG: TXANK YOU, YOUR HONOR. 

CROSS-EXAMINATION RESUMED 

BY Ew. FIGG: 

Q. GOOD MORNING, DR. ERLICH. 

A. GOOD MORNING, MR. FfGG. 

Q. DR. ERLICH, YESTERDAY YOU WERE TALKING ABOUT YOUR 

PUBLICATIONS IPJ W E  SCIENTIFIC FIELD, AND 1 THINK YOU INDICATED 

THAT THERE WERE a . HOW MANY PUBLICATIONS DID YOU SAY WERE OM 

YOUR CV, SOBEMHERE AROUND 90? 

A. SOMEWHXRE AROUND 90 OR A HUNDRED, 1% NOT SURE. 

Q. ABOUT HALF OF TIEM ARE PCR RELATED PUBLICATIONS? 

A, APPROXIMATELY, YES. 

Q. OF THOSE, LET'S SAY, 40  OR 50 PCR PUBLICATIONS, HOW MANY OF 

THEM DESCRI3E WORK THAT W A S  DONE SINCE !PHE PATENT APPLICATIONS 

LEADING TO THE '195 WERE FILED? 

A. 

Q. YOU BELIEVE THAT WAS !THE LAST O m ?  

f BELIEVE THAT WAS AROUND FEBRUARY OF 1986 WAS THE LAST ONE. 

JAMF,S YEOMANS, OFFICIAL REPORTER, USDC, 435-863-5179 
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ERLICH-CROSS/FXGG 28-2704 

A. 

Q. NO, AFTER THEN. 

AND THE QUESTION W A S ,  HOW MANY WERE PUBLISHED BEFORE TEEN? 

A- I'M SORRY. WERE PUBLISHED AFTER TIEM. CERTAINLY THE 

MMORITY WERE PUBLISHED AFTER m. BEFORE THEM WE SUBMITTED 

SEVERAL PAPERS, BUT CERTAINLY THE W O R I T Y  OF THOSE PAPERS WERB 

PUBLISHED AFTER FEBRUARY 1986. 

Q. 

STATEMENT? 

A. YES. 

Q. AND DOES THAT INDICATE TEAT A SUBSTANTIAL AMOUNT OF YOUR 

SCIENTIFIC WORK AFTER THAT TIME WAS DEVOTED TO REFINING AWD 

IMPROVING OM THE PCR TECHNIQUE AND USING IT ZrJ DIFFERENT 

APPLICATIONS? <. 

SO HALF OF THEM WERE PUBfifSHF,D, WOULD THAT BE A FAIR 

A. WELL, SOME -- SOME OF IT W A S  INVOLTFED IN DEVELOPING THE 

METHODOLOGY ITSELF AND SOME OF IT W A S  IPTVOLVED IN AFPLYIAG THE 

METHODOLOGY THAT HAD BEEN DEVEXDPED To A VARTETY OF DIFFERENT 

SITUATIONS. 

Q. AND AM I CORRECT THAT O!FHER SCIENTISTS IN YOUR RESEARCH 

GROUP WERE ALSO DOING A fxrr OF EXPERIMENTAL WQRK IEJ PUBLfSHING 

ON EXPERIMENTAL WORK IN THE PCR AREA AFTER THOSE -- TWAT LAST 
PATENT APPLICATION WAS FILED IN FE3RUXRY OF '86P 

A. WELL, IN THE HUMAN GENETICS DEPARTMENT A m E R  OF STUDIES 

3EING DONE AND ALSO IN OTHER PARTS OF CETUS AS WELL. AWD, OF ~ 

COURSE, ALL AROUND THE WORLD PEUPm WERE DOING PCR. 

0. Alyl 1 CORRECT THAT YOU FfIED PATENT APPLICATIONS #N SOME OF 

JAMES YEOMAM, OFFICIAL RF20RTERI uSX, 415-863-5179 
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THE REFIEJEMENTS AND IMPROVEMENTS THAT HAVE COME LATER? 

A. SOME OF THEM AND SOME AppLIcATroNs, YES. 

Q. DOCTOR, WE WERE TALKING YESTERDAY A f i E W O O N ,  BEFORE W E  

ADJOURNED, WE WERE TALKING ABOUT THE U T T E R  THAT YOU HAD wRfT!lYW 

TO DR. MULLIS. 

I GUESS YOU DON'T HAVE THAT LETTER ANYMORE. 

(PAUSE IM THE PROCEEDZNGS) 

Q. (3Y MR. FIGG) LET ME PROVIDE YOU WITH A COPY OF IT, EZMIBII 

A-196. AND I'VE ALSO PLACED IT ON THE OVERWEAD PROJECTOR. 

DOCTOR, AT THE END OF THE FIRST PAGE ON THIS LETTER YOC 

INDICATED: 

"THAT IT IS THE ABILITY OF PCR TO m L I F Y  SPECIFIC 

SEQUENCES FROM A COMPLEX TEMPLATE, E.G. ,  HUMAN GENOMIC 

DNA, WHICH XAS &LIDWED IT TO HAW SOHE -- A MAJOR AND 

REVOLUTIONARY IMPACT ON THE WAY CONTEMPORARY AND 

MOLECULAR BIOLOGY rs CARRIED urn." 

WHAT I'D LIKE TO ASK YOU, DOCTOR, AM I CORRECT THAT 

CLAIM 1 OF THE 'I95 XS . XS MUCH BROADER THAN THE USE OF TH€ 

PROCESS FOR A COMPZEX TEMPLATE SUCH AS HUMAM GENOMIC DNA? 

LET ME PROVIDE YOU W I T f i  A COPY OF THE PATENT. 

A. COULD I TAKE A IOOK AT IT? 

Q. SURE. 

A. WHILE YOU'RE WOKIMG FOR THAT I COULD PERHAPS JUST MEKCION 

THAT THIS STATEMEMT REFLECTS MY O M  INTEREST IN HUMAN GENETICS, 

SO THAT THERE &RE UBVfOUSLY MANY APPLICATIONS IN MOLECUIAR 

JApllES YEOMANS, OFFICIAL R E M R E R ,  USDC, 435-863-5179 
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ERLXCH-CROSS/FIGG 18-2706 

BIOIDGY THAT WOULD BE USEFUL. 

3UT MY OWN INTEREST I N  THE M0f;ECUlAR GENETSCS OF HUMAN 

DISEASES, OBVIOUSLY REQUIRES THE USE OF A COBIPLEX TEMPLATE. 

Q -  U2T ME JUST NOTE FOR THE RECORD I'VE HANDED YOU EmIBIT A-2, 

WHICH IS A COPY OF THE '195 PATENT AHD AXSO EXHIBIT A-1, WHICH 

1s THE ' 2 0 2 .  

MY QUESTION IS DIRECTED TO CLAIM 1 OF THE '195. 

A. CAN YOU TELL ME WHERE 1 CAN FIND CLAIM l? 

Q. BEGINS IN COLUMN 40. 

A. YES, THE CLAIM DESCRIBES A PROCESS FOR DETECTING THE 

PRESENCE OR ABSENCE OF AT LEA!3T ONE SPECIFIC NUCLEIC ACID 

SEQUENCE IN A SAMPLE CONTAIHIHG A NUCLEIC ACfD OR MIXTURE OF 

NUCLEIC ACID. - 

/ 

SO IT'S A PROCESS FOR DETECTING SOMETHING, !FIEREFORE, 

ONE ASSUMES THE PDSSIBTLITY IT MAY NOT BE THERE. IF ONE ACTS 

FROM !FHE ASSUMPTION IT'S THERE THERE'S NO POINT IN CARRYING OUT 

THE TEST, SO THIS WOULDN'T REALLY REFER TO SOME!FHING LIKE A 

SINGLE DEFINED DNA TEMPLATE ONE PUTS INTO THE REACTION. IT'S AI 

mKNowN SAMPLFt. 

Q e  DOCTOR, YOU AGREE WITH THAT A SPECIFIC WUCIXIC ACID OR A 

MIXTURE THEREOF CAW INCLUDE ONE MOLECULE AND YOU CAN DO THE 

DETECTION STEP TO IDENTIFY WHETHER OR NOT THAT ONE MOLECVLE WAS 

THERE OR NOT, ISN'T THAT C O m C T ?  

A. WELL, IF THEREUS NOTHING ELSE AND YOU KNOW THERE'S 

ONLY ONE MOLECULE YOU WOULDN'T DO THE DETECTIONe IF TIIERE'S OM 

JAMES YEOMAEJS, OFFICIAL WEPORTER, USDC, 415-863-5179 
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MOLEcufiE IN THE XATRIX OF SOMETHING ELSE, FOR INSTANCE, ONE 

MOLECULE OF H I V  GENOME IN A B U O D  SAMPLE IT WOULD STILL JUST 3E 

ONE MOLECULE THAT YOU'RE DETECTING AS A TEHPIATE, BUT IT W O W  

BE PRESENT IN A MIXTURE: OF OT?ER THfNGS. 

Q. DOCTOR, AM I C O m C T  THAT THIS LANGUAGE WOULD COVER WITHIN 

ITS SCOPE A NUCfiEIC ACID IN A SYSTEM MUM SIMPLER, MUCH LESS 

COMPLEX THAN HUMAN GENOMIC DNA? 

Am WU, m- F f a ,  I'M NOT A PATENT ATTORNEY, SO THAT AU I CAN 

SAY fS THAT THE PURPOSE OF THIS CLAIM IS To DETECT THE PRESENCE 

OR ABSEEJCE OF A SEQUENCE IN A SAMPIE. 

Q. YES. I'M ASKING YOU AS A SCIENTIST, DOES THhT UWGUAGE 

INCLUDE TEMPLATE MUCH SfMPLER THAN HUMAN GENbMIC DNA, OR XS IT 

LIMITED TO HUMAN GENOMIC DNA? 2.- 

A. CERTAINLY NOT LIMITED.  DOESN'T SAY ANYTHING ABOUT HUMAN 

GENOMIC DNA HERE. 

Q .  IT WOULD COVER MUCH SIMPLER SYSTEMS, ISN'T THAT CORRECT? 

A. f THINK IT PROBABLY COULD. 

Q .  NOW, YOU ALSO REFERRZD TO CIAIM 15 IN YOUR DIRECT 

EXAMINATION, AND I'VE P U C E D  THE POSTER OF !WAT CLAIM ON THE 

EASEL, THAT'S EXHISIT B-281. 

AND X THXNK YOU WERE: DESCRIBING FOR MR. PASAHOW WHAT 

THIS LANGUAGE AT THE BOTTOM OF THE CLAIM m S ,  BUT DO YOU AGREE 

THAT THIS CLAIM COVERS A PROCESS IN WHICH YOU WOULD USE ANY OF 

THE ENZYMES LISTED, ANY ONE OF THEM LISTED IM RERE? 

A. YES, THAT'S WHAT TWE CLAIM SAYS, THAT YOU WOULD USE AN 

JAMES YEUMANS, OFFICXAL REPORTER, USDC, 415-863-5179 
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NUMBER OF DIFFERENT E N Z W S  THAT COULD BE USED. 

Q. SO YOU COULD FALL UNDER THIS CLAIM IF YOU USED THIS ONE, OR 

THIS ONE, OR THE ONE YOU DESCRIBED FOR MR, PASAHOW? 

A. THAT'S RIGHT. THAT'S HOW THE CLAIM W A S  WRITTEN, THAT W A S  

THE INTENTION. 

Q* AND THE FIRST ONE LISTED IR THIS GROUP, E, COLI DNA 

POLYMERASE 1, IS THE ENZYME THAT IS -- THAT WAS DESCRIBED IN 

MANY OF THE EXPERIMENTS fW THE KUPPE PAPER; IS THAT CORRECT? 

A. f DON'T RECALL IF DNA POLYMERASE 1 OR KLENOW FRAGMENT. 

Q. ONE OR THE OTHER OF THEM? 

A. YES. I DON'T REXEMBER WHICH, IN FACT, k E Y  MAY EAVE USED 

SEVERAL ENZYMES, I THINK THEY DID. -c 

Q m  AND THE KLENOW FRAGPiENT WAS THE MODIFIED FORM OF E- 

COLI DNA POLYMERASE l THAT W A S  BEING WIDELY USED IN MOU3CULAR 

BIOLOGY IN THE EARLY 198O'S, IS THAT YOUR RECOLLECTION? 

A. THAT W A S  THE MODIFIED FORM THAT WlCKS ONE OF THE Two 

EXONUCLEASE ACTIVITIES. 

Q. NOW, YOU REFERRED TO THE TAQ POL?lMERASE ENZYME IN YUUR 

DIRECT EXAMINATION. 

AM I CORRECT THAT THERE WERE NO EXPERIMENTS WITH THE 

TAQ POLYMERASE ENZYME AT CETUS PRIOR TO FEBRUARY ' 8 6  WHEN THE 

APPLICATION FOR THE '195 W A S  PILED? 

A. To THE BEST OF MY RECOLLECTLON DAVID GELFAND AND HIS 

COLLEAGUES MADE AVAILAEU TO US THE ENZYME SOME TIME I# THE 

JAMES YEOMAMS, OFFICXAL REPORTER, USDC, 415-863-5179 
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SPRING OF 1986. 

Q *  SO THAT WORK AFTER THE APPLICATIONS FOR THESE PATENTS 

WERE FfLED? 

A. THAT'S CORRECT. 

Q. 

BALANCING OF CONDITIONS IMPORTANT TO ACIIfEVE PCR. I THTm YOU 

DOCTOR, WE'VE HEARD A NUMBER OF WITNESSES TESTIFY ABOUT THE 

YOURSELF TOUCHED ON TKAT DURING YOUR TESTIMONY, 

DO YOU RE- THAT? 

A, YES, I DO. 

Q. 

PCR =ACTION, AM 1 CORRECT THAT THOSE INCLUDE SUCH THINGS AS TH% 

INCU3ATION TIMES AND TEMPERATURES? 

A. WELL, THE SPECIFIC PARAMETER T M T  W M  MEWTIONEI) MAW TfMES 

WAS THE ANNEALING TIME. INCUBATfON TIME WAS A LITTXle VAGUE ONE. 

THOSE CONDITIONS TRAT ARE -- THAT ARE BEING BAIANCED IN THE 

J 

4 

INCUBATION TIXE, SIMPLY THE TIME IN WHXCH THE REACTION 

HELD AT A PARTICULAR mMPEmTURE8 COULD REFER TO THE ANNEALING 

TIME OR EXTENSION TIME OR EVEN THE DENATURATION TIPIE. 

Q. 

A. 

A REACTION IS HELD AT A GIVEN TEMPERATURE, AND AS f RECALL MOST 

OF THB WITNESSES WERE DISCUSSING I# PARTICWLAR THE ANNEALSNG 

TIME BECAUSE IT W A S  CRITICAL OF THAT THAT THE PRIMERS BE ~ W E C  

TO ANNEAL RAPIDLY BEFORE THE TWU STRANDS COULD REASSOCIATE. 

IT WOULD INCLUDE THOSE VARIOUS TYPES? 

INCUBATION TlME WOULD SIMPLY JUST DESCRIBE THE TIME AT WHICH 

Q .  AND THAT TIME rs WHAT? IS THAT CRXTICAL TIME? 

A* WE=, I THINK IF YOU LOOK -0UGH THE EXAMPLES IN THE PAT= 

JAMES YEOWWS, OFFICIAL REPORTER, USDC, 415-863-5179 
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YOU’LL SEE THERE ARE VARIOUS TIMES, BUT SOME OF THEM ARE ONE 

MINUTE, TWO MfMUTES, SOME OF THEM -- ACTUAILY -- I DON’T 
REMEMBER fN DETAIL, BUT THEY’RE ALL SHORT AND THAT W A S  -- TEAT 

W A S  THE INNOVATIQN THAT DR. MJUS INTRODUCED. 

Q. I ‘ M  SORRY. 

A. THAT W A S  ONE OF THE INNOVATIONS AND ONE O F T H E  CREATIVE 

INSIGHTS TKAT KARY HAD THAT =WED EXPONENTIAL ACCUMJIATION TO 

OCCUR. 

THE ANNEALING TIME HAD TO 3E VERY SHORT RELATIVE TO THl 

OTHER KIND OF PROTOCOLS THAT HAD BEEN AVAILABLE IN THE 

LITERATURE. THE PRIMER MNCENTRATXOM WOULD BE HIGH, THE PRIMER 

I TEMPLATE RATIO WOULD ALSO 3E VERY HIGH. 

Q. AND THAT’S THE TTME BETWEEN THE: ANNEALING AMI THE ADDITION 

OF THE ENZYME? 

I‘M SORRY, THE ANNEALING TIME STOPS WHEN YOU PUT TEE 

E N Z W  IN, IS THAT mE WAY YOU‘RE DEFINING IT? 

A. THAT‘S THE WAY WE WERE DEFINING IT AT THAT TIME. SOM3 

PEOPLE DO WHAT’S CALLED TWO TEMPERATURE PCR WOW, SO THAT THEY 

REFER TO AM ANNEALING SLASH EXTENSION TIM€. 

BUT IN GENERAL THE ANNEALING TIME SHOULD BE CONSIDERED 

TNE TIMI?, REQUIRED OR TffE TIME AIUWED FOR THE PRIMERS To BIND TC 

THE DFNATURED DNA STRAND THAT SERVES AS THlE TEMPLA!FE PRIOR TO 

ITS EXTENSION USING DWA POLYMERASE. 

Q. SO YOU’RE SAYING ONE OF THE CRITICAL FACTORS HERE IS THAT 

THAT TIME BETWEEN !FIE TIME THAT YOU COOL DOWN AFTER DENATUKCBG 

JAHES YEOHANS, OFFICIAL REPORTER, USDC, 415-863-5179 
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AND THE TfHB THAT YOU ADD THE ENZYME, THAT THAT BE A SHORT 

PERIOD OF TIME? 

A. AU SIGHT. THAT'S ONE OF MANY PARAMETERS THAT'S CRITICAL. 

CERTAINLY IS ONE OF THEM THAT'S VERY IMPORTANT. 

Q. AND WHEN YOU SAY "SHORT" WHAT DO YOU MEAN? 

A *  WE=, ON THE ORDER OF SECONDS OR MINUTES. 

Q. COULD IT BE TEN MINUTES? 

A. WELL, AGAIN, IT'S VERY DIFFICULT TO ISOLATE ONE P-TER 

AND TREAT IT INDEPENDENTLY, ALL THE OTHER ONES ARE VERY 

CRITICAL. 

A TEN MINUTE ANNEALING TIME UNDER SOME CDESDITIOEJS I 

THINK COULD BE TOO LONG. UNDER 0- COBDIT~ONS, FOR INSTANCE, 

fF THE TEMPLATE HAVE DILUTE VERY SMALL A M O m  OF THE 'iPEPIPLFlTE 01 

PCR PRODUCT THE RATE AT WHICH IT W I L L  REASSOCIATE IS W f N G  TO BE 

RELATIVELY L O W .  SO IF YOU'RE WORKfNG WITH A VERY W W  

CONCENTRATION TEMPLATE YOU COULD PRUBAEILY GET AWAY WITH A 

SLIGHTLY LX)NGER ANNEALING TIME. 

IF, ON THE OTIER HAND, THE TEMPLATE CONCENTRATION IS 

QUITE HXGH, THEN THE ONLY WAY YOU CAN 3E SURE THAT THE PRIMER 

RIMDING ELONGATION WII& PREDOMINATE RELATIVE TO THE TEEIPIATE 

RE-ANNEALING WOULD BE IF YOU HAVE A VERY, VERY SHORT ANNEALING 

TIME AND VERY HXGH PRZMER CONCENTRATION. 

SO IT DEPENDS, AS f SAID EARLIER, AND AS OTHER 

WITNESSES HAVE TESTIFIED OM THE WHOLE SET OF CONDXTTONS, 

Q. So mERE'S A RELATIQNSHXP BETWEEN W E  CONCENTRATIONS OF TIIE 

JAMES YEOMANS, OFFICIAL REPORTEX, USDC, 415-863-5179 
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ERLICH-CROSS/FIGG 18-1712 

REAGENT SUCH AS THE PRfMERS AEJD THE TEMPLATES AND THE 1PfMES YOU 

WOULD USE TO CARRY OUT THE REACTION? 

A. THAT'S WHAT DR. MULLIS TESTIFIED, 

Q* AND TIE TEMPERATURES, I GUESS, AT WHICH THESE VARIOUS STEPS 

ARE CONDUCTED ARE OTHER PARMETERS THAT AR2 INVOLVED? 

A. THAT'S RIGHT. 

Q. AND OTHER PARAMETERS INCLUDE OTHER REAGENT COWCENTRATIO14 

SUCH AS THE ENZYME AND TIE CONCENTRATIONS OF THE BUILDING BLOCKS 

WHICH HAVE BEEN CALLED !IT€€ TRIPHOSPHATES OR NUCLEOTIDES? 

A. YES. THE CONCENTRATION OF THE E N Z m  IS ZMPORTAHT, THE 

CONCENTRATION OF SALT MAGNESIUM CHIORIDE IN PARTICUXAR, AND THE 

CONCENTRATION OF THE TRIPHOSPHATES IS IPZPORThT, ALTHOUGH IT -- 
IT IS IMPORTANT. L. 

... 

Q. NQW, OF THUSE THINGS YOU'VE LISTED THOSE ARE THE THINGS THAT 

YOU IDENTIFIED IN YOUR MEMO, EXfIfBXT A-161, WHEN YOU SAID THINGS 

LIKE TIME OF INCUBATION, REAGENT CONCEWFRATION, !FEWENi!FURE, 

LINKS OF PRIMEM, ET CETERA. 

A. COULD I HA= A COPY OF THAT? r DOWT HAVE TELAT IN mom OF 

ME. 

Q. SURELY. I'LL HAND YOU THE PAPER COPY, WHICH IS EXHIBIT 25. 

A. THAMK YOU. 

COULD YOU REPEAT T m  QUESTION, PLEASE. 

Q. THE SET OF CONDITIONS THAT WE JUST WERE TALKING ABOUT ARl3 

TiiE THINGS THAT ARE SET OUT IN THIS (INDICATING), ARZ THEY NOT? 

TIM3 OF INCUBATION, REAGENT CONCENTRATION, 

JAMES Y E W S ,  OFFICIAL RE-R, USDC, 415-863-5179 
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TEMPERATURES, LINKS OF PRIMERS AND YOU USE A CATCHALL THERE, 

CETERA," THOSE WERE, THE THINGS YOU W E N 3  REFERRZNG TO? 

A. WHAT I W A S  REF-NG TO WERE WAS THE REAGENT COEENTRATION 

AND THE PARAMETERS TI= OF XESCUBATION, TEMPERATURE AND SO FORTH, 

"E9 

THAT HAD BEEN SET OUT IN THE SAIKI, ET AL. mmscRrpT. 

1 W A S  SAYING ONCE THOSE THfHGS wEIu5r PUBLISHED AblD 

SCIENTISTS WERE AWARE OF THEM THAT THEY WOULD THEN KNOW ROW TO 

VARY: THAT IS, THEY WOULD KNOW, POR INSTANCE, IN THaT ORIGINAL 

DESCRIPTION WE USE THE CUNCENTRATXON CALLED ONE MICROMOLAR, SO 

THAT'S THE CONCENTRATION OF PRIMERS THEY WOULD KNOW !IEAT WOULD 

BE A USEFUL POINT OF DEPARTURE TO VARY. 

Q. BUT YOU DIDN'T SAY ONCE THE DETAffS DESCkfBED IN THE SAfKI 

PAPER HAVE BEEN DISCLDSED, YOU SAID ONCE TEIE.FUNDAMENTAL 

PRINCIPLE OF PCR €€AD BEEN DISCLOSED? 

A. THAT'S WHAT'S IN THE E. MAIL EIESSAGE. I WAS REFERRING TO 

WKAT'S IN THE SAfKS PAPER, WHICH IS NOT ONLY THE BASIC CONCEPT, 

BUT A I S 0  A VERY DETAILED DESCRIPTION OF THE REAeTION CUNDITIONS, 

THAT SS SPECIFIC TEMPERATURE, SPECIFIC TIMES OF INCUBATION FOR 

EACH OF THE STEPS, SPECIFIC CONCENTRATION FOR EACH OF THE 

I 

REAGENTS, SO THAT'S WHAT THIS BESSAGE W A S  ABOUT. 

AS I EXPLAINED YESTERDAY THIS MESSAGE W A S  E S S m f A U Y  

SAYING TO THE PUBLICATION CLEARANCE COMMITTEE THAT WE'VE m y  

AGREED TO DXSCIDSE ALL THIS, SO LET'S NOT HOLD THIS -- mT'S MOT 

HULD THTS MAWSCRIPT UP ANY WNGER. 

Q. THIS MEMO, r T H I ~  AS WE RECEXVED IT, WAD A HOLE PUNCE OR 

JAMES YEOMAN$, UFFICXAL REPORTER, USDC, 415-863-5179 
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ERLICH-CROSS/FfGG 18-2714 

SOMETHING. IS IT YOUR UNDERSTANDING THESE WERE AC!FUUY 

NUMBERED P-GRAPHS, NUMBER 1, WMEER 2, NUMBER 3, THE 2 WAS 

OBLITERATED SOMEHOW? 

A. 

REASONABLE THERE'S A 1 AND A 3, SO WE CAN INFER THAT MAYBE AT 

ONE TIME THERE W A S  A 2. 

Q .  

f DON'T REGALL FOR SURE, BUT THAT WOULD CERTAINLY BE 

SO YOU REFERRED SPECIFICALLY TO THE SAIKI PAPER IN PARAGRAP€ 

I t  IS THAT CORRECT? 

A. YES. WELL, ACTUALLY PARAGRAPH 1 REFERS BOTH TO THE S A I K I  

MANUSCRIPT WHICH HAD ALREADY BEEN APPROVED AND SUMITTED. 

IT ALSO REFERS, OF COURSE, TO THE FALOOHA AND MUUS 
/- 

MANUSCRIPT WHICH IS THE SUWECT OF THIS E. d r L  MESSAGE. THEN 

THE SECOND CONTINUES TO REFER TO THE SAXKI4APER. 

LITTLE BIT MORE DETAILED AND IT WAS REALLY IH RESPONSE TO THIS 

NON-SCIENTIFIC PERSON. 

IT JUST IS A 

THAT IS, A BUSINESS PERSON THIPTKING THAT BECAUSE IN 

ONE -- ONE PAPER YOU USE TWO MICROMOLAR AND THEN IN ANOTHER 

PAPER YOU USE ONE MICROMOLAR CONCENTRATIUN OF THE PRIMERS, THAT 

SOMEHOW WE MIGHT BE LETTING AN IMPORTANT CAT OUT OF AN IMPORTm 

3AG t 

AND MY POINT WAS THAT THE IMPORTANT THING WAS THE POIEm: 

OF DEPARTURE. THE IMPORTANT THING W A S  DfSCfiOSING TIE SAIKI,  ET 

AL. MANUSCRIPT. 

SHOWING YOU COULD, IN FACT, GET EXPONENTIAL ACCUMULATION FROB! 

HUMAN DNA IF YOU STARTED WITH THIS VERY HIGH CONCENTRAPION OF 

THAT W A S  THE WURK TH3 GROUP HAD DONE TOGETHER 

JAMES YEOMANS, OFFICIAL REPORTERI USDC, 415-863-5179 
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PRIMERS AND EXTRAURDINARILY HIGH RATIO OF PRIMER TO THE 

-LATE 

SO THE KIND OF VARIATION THAT W A S  -0 THAT COULD BE SEER 

IN EXPERIMENTAL CONDITIONS IN THE MULLIS AND FAIXXIZJA EXPERIMENT 

WAS HOT SOMETHING THAT SHOULD -- WOULD WARRANT HOLDING UP THIS 

MANUSCRIPT. 

Q. 1 !WINK WE -1 AM f CORRECT THAT PRIOR TO TWE TIME THIS W A S  

WRITTEN -- I WITNK WE COVERED THIS YESTERDAY -- HOTEIIEIG HAD BEEb 

REVEALED ABOUT THE PROCEDURE PRIOR TO THIS EXCEPT WHAT WAS SAID 

IN THE HUMAN GENETICS MEETING IN OCTOBER? 

A. WELL, THE PATENT HAD BEEN FILED, OF COURSE, WITH MANY, MANY 

EXAMPLES WITH DIFFERENT REACTION CONDITIONS. AND THE SAIKI,  ET 

AL. MANUSCRIPT HAD BEEN APPROVED BY THE CWHfTTEE AND HAD BEEN 

SUBMITTED -- 

, 

Q. RIGHT. 

A. -- TO SCIENCE. 

Q. HAD BEEN SUBMITTED, BUT NOT YET ACCEPTED FOR PUBLICATION? 

A. YES. AS YOU POINTED OUT THERE WAS A C C E m D  FORPIIAWY AS 0- 1 

THINK NOVEMBER 15, BUT IN FACT WE HAD VERY POSITIVE ENFORXAL 

XNDICATIONS THAT IT W A S  W I N G  TO BE ACCEFTED, BUT WE DIDN’T GET 

THE FORHAL LETTER OF ACCEPTANCES UNTIL A € T n  THIS. 

Q. NOW, DOCTOR, f BELIEVE YOU mNTIOHED TO m- PASMOW TRAT YOI 

FELT YOU WERE GETTING RELIABLE AND REPRODUCIBLE RESULTS WITH 

HWMM? DNA BY AROWND MARCH OF ‘ 8 5 .  D I D  I HEAR YOU CORREffLY ON 

THAT? 

JAMB YEOMANS, OFFICIAL mmRm# uSDC# 415-863-5179 
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A. THAT'S ESSENTIALLY COmCT* WE GOT THE FIRST RESULT THAT 

W A S  W E N  STEVE SCHARF ANALYZED AN AMOUW!l' OF AMPLIFfCATION 

REAeTfUN THAT FRED FAIOONA HAD CARRIED OUT IN KARY MULLIS' IAB, 

1 THINK IN NOVEMBER OF ' 84 .  

THEN FOR SOME TIME WE COULDN'T REPRODUCE THAT AND WE 

WERE TRYING To UNDERSTAND WHAT CONDITIONS R E A U Y  WERE REQUIRED 

TO GET IT TO WORK RELIABLY. BUT MY mcomcTroH IS THAT IN 

ABOUT FE3RUARY OR MARCH OF 1985 W A S  WHEN WE F'ELT WE COULD 

RELIABLY AND REPROWCABLY AMPLIFY SPECIFIC F+RAGMEN!T, PREDICTED 

FRAGMENT FROM HUMAN DNA. 

Q. AND WHEN YOU SAY nHUMAN DNA" YOU'RE REFERRING TO THE HUMAN 

GENOMIC DNA, THE SAME KIND OF' MATERIAL THAT iOU REFERRED TO IN 

YOUR LETTER TO DR. MULLIS? L- 

, 

A, WELL, I ACTUALLY REFERRED TO VARIOUS KIND OF TEMPXATES, IT 

W A S  A MORE GENERAL DISCUSSION, BUT WE WORKED ON HUMAN GENOMIC 

DNA DERIVED FROM BLOOD SAMPUS OF INDIVIDUALS wrm s x m  CELL 

ANEMIA AND INDIVIDUALS W I T H  THE NORMU GENE. 

Q .  

THE REACTION AND GETTING -- AND THE TIME YOU GOT TBESE 

REPRODUCIBLF, AND RELIABLE RESULTS, YOU CONDUCTED -- YOUR GROUP 

CONDUCTED A SERIES OF EXPERIMENTS TO OPTIMIZE THE VARIOUS 

NOW, BETWEEN THAT TIME THAT YOUR GROUP STARTED WORKING OH 

PARAMETERS; IS THAT CORRECT? 

A. THAT'S ESSENTIALLY CORRECT, THAT KARY MULLXS AMD FRED 

FALOONA WERE CARRYING OUT EXPERIMENTS IN THEIR LAB. RANDY SAfKl 

AND STEVE S C W F  WERE CARRYING OUT EXFEBMENTS IN OVR LAB, AND 

JAMES YEOMANS, QFFTCIAL REPORTER, USDC, 415-863-5179 
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GLENN MOORE AND =SELF' WOULD 3E MEETING WITH A WHOIZ GROUP EVERY 

WEEK TO IAOK AT THE DATA AND DISCUSS POSSf3LE FUTURE EXPERlMEN!l?S 
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AND BASICALLY CHART THE DIRECTION THAT THE TWO LABS WOULD BE 

TAKXNG. 

Q. 

WAS THE CONCENTRATION OF THE PRIHERS USED IN THE REACTION? 

AND ONE OF THE THINGS YOUR GROUP W A S  ATTEMPTING TO OPTIMIZE 

A. THAT WAS CERTAINLY ONE OF THEM. 

FEXHAPS f SHOULD POfNT OUT WE WERE AIS0 TRYING TO 

OPTIMIZE TKE OLIGOMER RESTRICTION METHOD. 

Q. BUT MY QUESTION W A S ,  ONE OF THEM W A S  THE PRIMER 

CONCENTRATION? 
, 

m. PASAHOW: EXCUSE PIE, YOUR HONOR: I ~ X W K  WE'RE 

STARTING TO GET A LTTTLE FAST HERE AWD THE.;WITNZSS IS BEING 

CUTOFF - 
MR. FIGG: YOUR HONOR, f WOULD ASK IF THE WIWESS COUXJ: 

BE INSTRUCTED TO SfMPLY ANSWER MY QUESTIONS AND NOT GO ONTO -- 
THE COURT: D I D  YOU COMPLETE YOUR LAST ANSWER? 

TliE WITNESS: YES, I THINK SO. 

THE COURT: OKAY. TfIEN JUST CONF'INE YOURSELF TO 

TKE SPECIFIC QUESTION. 

Q. (BY MR. FIGG) GOING BACK, DOCTOR, ONE OF THE CONDITIDMS 

THAT YOU WERE OPTXMfZIMG AT !EWT TIME W A S  THE PRIMER 

CONCENTRATION? 

A. THAT W A S  ONE OF THEpll, YES. 

Q. AND AM I CORREET THAT THE EXPERIMENTS THAT YOUR GRWP DID !E 

JAMES Y E O W S ,  OFFICIAL REPORTXR, U S E ,  415-863-5179 
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ERLICH-CROSS/FIGG 18-2718 

OPTIMIZE THE PRIMER CONCENTRATION WERE JPST THE OBVSOWS 

EXPERIHZNTS IN WHICH YOU RUN mE L1EACTIOM AS A RANGE OF PRIMER 

CONCENTRATIONS, THEN YOU l D O K  AT WE RESULTS ON A GEL AND DECfDI 

WHICH ONES GIVE YOU THE 3BST RESULTS? 

A. WELL, W E  LOOKED AT A RANGE OF CONCENTRATIONS. I WQULDNyT 

CHARACTERTZE THEM NOW AS OBVIOUS PARTICULARLY, BUT -- BUT WE I311 

LOOK AT A RANGE OF PRIMER CONCENTRATIOETS; WE =KED AT A W G E  

OF ENZYME CONCENTRATIONS; WE UbOKED AT A €iANGE OF TEMPERATURES 

AND INCUBATION PERIODS FOR EACH OF THE STEPS AWNWING, 

EXTENSION, 

Q. DO YOU RECALL THAT I ASKED YOU DURING YOUR DEPOSITION, DO 

YOU RECALL WHAT -- 
I 

/ 

PASAHOW: EXCUSE WE, WHAT PAGS? 

MR. FIGG: I'M SORRY, PAGE 68. 

Q.  DO YOU RECALL WHAT EXPERIMEWS WERE DONE To OPTIMIZE PRIMER 

CONCENTRATIONS AND YOUR RESPONSE WAS: 

"WELL, JUST THE OBVIOUS EXPERIMENTS I# WHICH YOU 

RUN THE REACTION AT A RANGE OF PRIMER CONCENTRATION 

THEN, YOU KNOW, YOU IDOK AT THE RESULTS OH A GEL 

HYBRIDIZATION. 

IS THAT THE RESPONSE THAT YOU GAVE AT YOUR DEPOSITION? 

A. YOU WOW, I IF IT'S IN THE TRANSCRIPT, 3t SUPPOSE THAT'Z 

WHAT I SAID. 

Q. AND -- I'M SORRY, 

Apll I CORRECT THAT YOU USE THE SAME APPROACH FOR 

JAMES YEOMMS, OFFICIAL REPORTER, USDC, 4l5-863-5179 
.. 
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OPTIMIZING THE ENZYME CONCENTRATION? 

A. T € B  SAME APPROACH AS WHAT? 

Q. THE SAME APPROACH THAT WE JUST R E F ' E m D  TO. 

A. WEU, THE APPROACH THAT WE, IN FACT, USED WAS To VARY THE 

ENZYME CONCENTRATION AND THEN SINCE W E  KNOW A SEHSfTXVE WAY TO 

DETECT WHETHER OR NOT A SPECIFIC SEQUENCE WAS AMPLIFIED 

HUMAN DNA WITH A PROBE, WE COULD SEE WHAT CONDITIONS AXADWED T H E  

AMPLIFICATION OF SETA-GLOBIN AND WiAT CONDITIONS DIDN'T. 

Q .  

PARALLEL -- 
A. YES, AND ALSO SOUTHERN BfioCK, 

THAT SENSITIVE WAY W A S  THE OR REACTIOM YOU WERE WORKING ON 

Q. 

OPTIMIZING THE CONCENTRATIONS OF THE -- O F - m E  NUCLEOTIDES OR 

AND SOUTHERN BIOCK. AND THIS SAME APPROkH WAS USED FOR 

THE BUILDING BLOCKS AS WE'VE BEEN CALLING THEM: IS THAT CORRECT? 

A. YES, WE VARIED TRIPHOSPHATE CONCENTRATION AS WEU, As I 

RECALL. 

Q. AND SIMILARLY YOU USED THE SAME APPROACH FOR OPTXMIZING THE 

TIME OF INCUBATION OF THE PRIMER TEMPLATE COMPLEXES WlTH TlE 

POLYMERASE? 

A. WELL, AS I SAID, WE VARIED ALL THE PARAMETERS AND IDOKKD TQ 

SEE WHICH CONCENTRATIONS OF -- WHICH CONCENTRATION OF REAGENTS 

AND WIIfCH TEMPERATURES AND WHICH INCUBATION PERIODS -WED 

EXPONENTIAL MPLTFICATION OF THE DESIRED FRAGKEMT, WHICH IN THE 

ORIGINAL MODEL SYSTEM WAS HEMOGIDBIN THEN WE HAD TO DO THAT FOR 

OTHER GENES AS WEU. 

J I E S  YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179 
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Q* AEJD THIS APPROACH OF VARYING THE PARAMETERS ONE BY ONE AND 

SEEING THE EFFECT IT HAD ON THE REACTION W A S  YOU CUMSIDERED M 

BE A LOGICAL WAY OF OPTTMIZING A BIOCHEMICAL REACTfOPtt IS THAT 

CORRECT? 

A. I THINK THE PROCESS OF VARIED PARAMETERS IS A LOGIW AND 

REASONABLE PROCEDURE. I THINK THE IMPORTANT ENZYME W A S  INSIGHT, 

W A S  THE ONE PROVIDED BY DOCTOR MULLIS, TRE POINT OF DEPARTURE. 

THAT IS, SOMEONE STARTING OUT DE NOVO. THAT IS IF THEY HADN'T 

HAD THE INSIGHT DR, MUUS PROVIDED WOULDN'T HAVE STARTED AT THI 

VERY HIGH PRIMER To THE TEMPLWE RATIOS THAT WE STARTBD AT. 

SO IN A WAY WE HAD A HEAD START. WE WERE STARTING 
, 

THESE OPTIMIZATION REACTIONS W E D  ON A CREAhVE INSIGHT AND 

THEN WE CONTINUED TO VARY THOSE F-ERSSO GET O~IHXZATIOLJ.  

Q. WHAT RATIO OF PRIMERS TO THE TEMPLATE IS SPECIFIED IN C U l f M  

1 OF THE '195? 

A. AS WE'VE DISCUSSED EARLIER, THE CLAIMS DON'T COEJTAfN 

DETAILED DESCRIPTIONS OF HOW TO CARRY OUT REACFLONS THAT'S 

IN THE SPECIFICATXONS AND XW THE H&NY EXAMPLES IN BOTH T H E  '195 

AND '202 PATENT. 

Q. AND IF SOMEONE USES A L D W  PRIMER TO THE !FEHPLATE RATIO AMD 

ACCOMPLISHES THE RESULTS THAT ARE SET FORTH HERE IW THE CT3tAIM 

THEY WOULD BE COVERED BY THE CLAIM, IS THAT YOUR UNDERSTANDING: 

A. WELL, XF ONE WERE CAPABLE OF CARRrING OUT EXPONENTIAL 

REACTION IN WHICH THE: PRODUCTS OF ONE CYCLE SERVE AS TEWPLATE XI 

THE SUBSEQUENT CYCLF, AND THEN ANALYZE TJ3E REACTION PFiDDUCTS W I T l  

J-S YEOMAM, OFFICIAL REPORTER, USDC, 415-863-5179 
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A HYBRIDIZATION PROBE THAT WOULD, rN KY OPINION AS A NOWFATENT 

ATTORNEY, FALL UNDER THE CLAIMS OF CLAIM 1- 

Q* AM 1 CORRECT, DOCTOR, m S E  OPTIMIZATION EXPERf-S YOU'RE 

TALKING ABOUT WERE BEING DONE BY MR. GCHARF AWD Ew. SAIKI AND 

PERHAPS SOME OTHER PEOPLE XN YOUR LABORATORY AT THE TIME? 

A. f DON'T RECALL FOR SURE WHO W A S  DOING THEM. I KNOW STEVE 

SCHARF CERTAINLY WAS. MY RECOLLECTION IS RANDY SAIKI WAS. MY 

RECOLLECTIOM XS ALSO KARY AND FRED WERE PURSUING THE SAME KIND 

OF APPROACH, VARY REACTION CONDITIONS AND REAGENT CONCENTRATIONS 

TO SEE WHAT THE EFFECT WOULD BE ON EXPONENTIAL ACCUMULATION OF 

THE SPECfFfC SEQUENCE. 

Q. AND YOU YOURSELF WEREN'T DOING THUSE EXPERIKE3TS WITH YOUR 

OWN HANDS? 

A, NO, X WASN'T. 

Q. IN FACT, PRIOR TO THE TIME OF YOUR DEPOSITION IAST MAY YOU 

HAD NEVER RUN A PCR REACTION WITH YOUR OWN HANDS; IS THAT RIGHTS 

A. THAT CONTINUES TO BE TRUE. f HAVE DlRECTED PEOPLE WEIO HAVE 

DONE THOUSANDS AMD THOUSANDS OF REACTIONS, BUT 1 HAVE ROT DONE 

ONE MYSELF. 

Q. SO YOU DON'T HAVE TO HAVE DONE A PCR WITH YOUR OWN W D S  TO 

BE AN EXPERT IN PCR, DO YOU? 

A. I SUPPOSE NOT. 

BlR. F I G :  THAT'S A I L  OF OUR CROSS-EXAMINATION, 

THE COURT: MR. PASAHOW. 

MR* PASAHOW: JUST A PEW THINGS, YOUR HONOR, 

JAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179 
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REDIREC"r-ERIJCH/PASAHOW 18-2722 

RBDIRECT EXAMINATION 

3Y MR. PASAHOW: 

Q .  

OF YOUR TESTIMONY ABOUT THE A P P R O A ~  YOU WERE USING IN THIS 

ONE THING AT THE OUTSET FIRST. YOU =RE READ JUST A PORTION 

OPTIMIZATION AND I'D LIKE TO PU!T IN THE RFCORD THAT YOU AIS0 

SAID ON PAGE 71 BETWEEN LfmS EIGHT AND 12,  YOU WERE ASKED: 

"NOW D I D  YOU CURE THE APPROACH THAT THE GROUP W A S  

USING TO OPTIMIZE THESE RESULTS TO BE A STANDARD 

LOGICAL APPROACH?" 

YOU SAID: 

srwELL, I CERTAINLY HOPE IT W A S  LDGlCAL, YOU mow, 

I REALLY CAN'T ADDRESS WHETHER IT WAS S F W A R D  OR 

NOT. It 

THEN YOU WERE TALKING TO MR. FLGG ABOUT THE USE OF 

COMPLICATED AND UNCOMPLICATED USES OF PCR, YOU SAID SOHETHING 

WASN'T IN THE INTEREST OF YOUR GROUP. 

YESTERDAY WE LOOKED AT CLAIMS I1 AND 14. DO YOU STIL 

HAVE THE PATENT THERE? 

A. 1 CAN ACTUALLY READ THAT FROM WERE. 

Q .  

XDOK AT THE DELETION MUTATION -- I'H SORRY, TO IDOR AT A 

YOU'LL RECALL THAT CLAIM 11 W A S  THE USE OF THE PROCESS '60 

DELETION OR MUTATION THAT CAUSES GENTIC DISEASE. 

W A S  THAT THE KIND OF THING YOU WERE AND COHTINUE TO BE 

INTERESTED IN USXHG PCR I N  YOUR GROUP? 

A. YES, THAT'S REALLY THE FOCUS OF OUR OWN SEARCH GROUP. I'M 

JAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179 
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FtEDIRECT-ERLICH/PASAHOW 18-2723 

THE HEAD OF HUMAH GENETICS LAB AND OUR PRfHARY INTEREST BEFORE 

PCR AND AFTER PCR IS IN HUKAN GENETICS, 

SO THAT FOR THE PURPOSES OF OUR LAB, ALTHOUGH WE'VE 

fS TO APPLY PCR TECHNOLDGY TO THE AZJALYSIS OF HUMAM GENTIC 

DISEASES AND GENTIC VARIATION IN GENEZAL. 

Q m  TW3N ANOTHER CLAIM WE IDOItED AT YESTERDAY WAS 14 ,  WHICH USES 

THE PROCESS TO W O K  AT A PACKAGE ORGANISM OR ONCOGENE. 

IS THAT ALSO WORK THAT YOU WERE AND CONTIEHfE TO BE 

INTERESTED IN USING PCR FOR? 

A. WELL, OUR GROUP HAS USED PCR TO DETECT MUTATIONS IN ONCOGENE 

IN A SENSE WE FELT IT WAS HUMAN GENETSCS. 
/ 

0 6  OWN LAB €€AS NOT 

APPLIED PCR TO DETECT A SPECXFIC SEQ?IENCE XN PAT€€OGENIC 

ORGANISMS. THAT'S WORK OF OTHER LABS IN T m  INFECTIOUS DISEASE 

DEPARTMENT Lrm DR. ZOHN SNINSKY. 

Q. FOR EXAMPLE, DOCTOR SNINSKY'S LAB THAT USES IT TO DETECT 

THINGS LIKE THB AIDS VIRUS AND THE OTHER VIRUSES HE WAS 

DISCUSSING IN HIS TESTIMONY? 

A. THAT'S CORRECT. 

Q. ONE LAST THING. YOU TOLD MR. FIGG THAT BEFORE THE FORMAL 

LETTER OF ACCEPTANCES FROM SCIENCE MAGAZINE YOU HAD RECEIVED Aw 

INDICATION THAT THE W A S  GOXNG TO BE ACCEPTED, COULD YO1 

FXPIAIN WHAT YOU HEANT? 

A. YES. THE EDITORS HAD RECEIVED VERY POSITIVE REVIEWS OF THE 

PAPER THAT WE SUBMITTED AND THEY WERE STRONGLY INCLINED TO 

JAMES Y E O m S ,  OFFICIAL REPORTER, USDC, 415-863-5179 
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ERUCH-RECRUSS/FXGG 18-2724 

ACCEPT IT, BUT THEY WAEJTED To SEE A COPY OF THE EFUUIS AND 

FALOONA WWWSCRIPT BECAUSE WE REFERRED TO THIS IH OUR PAPER AS 

MANUSCRI~T XN PREPARATION WHICH xs A STANDARD SCIENTIFIC uma. 

SO THEY WANTED, 3EFORE TXEY MADE A FORMAL ACCE-MCE, TO SEE A 

COPY OF THAT MANUSCRIPT TO MAKE SURE THAT THERE WASN'T A LOT OF 

OVERLAP. 

AND, IN FACT, AS I DISCUSSED YESTERDAY, THE FOCUS OF 

THE FAIX)ONA/MULLIS MANUSCRXPT W A S  ON PCR, PCR AMPLIFICATIOH 

ITSELF, WHEREAS THE FOCUS OF THE SCXEMCE MANUSCRIPT W A S  THE 

COMBINED USE OF PCR AND OR FOR !iWE DIAGNOSIS OF SI- CELL 

APlEMIA. 
, 

SO THEY'RE VERY DIFFERENT MANUSCRIPTS AND ONCE THEY HA1 

AN OPPORTUNITY TO LOOK AT BOTH MANUSCRIPTS, THEY SENT US A 

FORMAL LETTER OF ACCEPTANCE. 

HR. PASAHOW: I HOTHXNG FURTHER, YOUR HONOR. 

THE COURT: MR- FIGG. 

RECRQSS-EXAMINATION 

BY MR. FIGG: 

Q. D O m R  ERLICH, DO YOU STILL HAVE THE '195 UP THERE, EXHIBIT 

A-2? 

A. YES, I Do. 

0-  WOULD YOU WOULD YOU X#OK AT EXANPIX 7 IN CD- 28 OF 

THAT PATENT. 

A. YES, r'n LOOKING AT THAT NOW. 

Q. AM 1 CORRECT THAT THAT EXMPLE DESCRIBES A PRUCEDURB FOR 

JAMES YEQMANS, OFFICIAL REmRTER, USDC, 415-863-5179 
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ERLI CH-RECROSS/FIGG 18-2725 

AMPLIFYING A SEQUENCE OF THE BEZA-GlDBfN GENE THAT CONTAINS 

-- THE MUTATION OR THE CHANGE THAT YOU REFERRED TO EARLIER 

THAT CAUSES SICKLE CELL ANEMIA? 

A. 

P L U M I D ,  IF WE'= TALKfEJG ABOUT EXAMPLE 7 ,  THAT CONTAINS 1.9 

KILO BASE INSERT FROM THE HOMAN BEZA-GLOBIN A ALLELE. 

WELL, f HAVEN'T READ THE m0LE EXAMPLE, BUT IT IZEF'ERS To A 

SO THE NORMAL FORM OF GENE 1- MYBE mmR, PERHAPS, 

1 SHOULD READ XT THROUGH, BUT CERTAINLY DESCRIBES IN THE FIRST 

THREE SENTENCES THE PLASMID CONTAINING THE NORMAL FORM OF THE 

HEMOGLOBIN GENE, 

Q. ALL RIGHT. IF YOU fiQoK AT THE BOTTOM OF THE PAGE I# EXMPIJ 
0 

8 THERE'S REFERENCE TO THE SAME KIND OF EXPE-NT WHICH EMPIAYI 

THE HUMAN BETA-GT.QBfN A W L E .  - 
A. THIS IS fN EXPERIMENT 81 

Q.  YES. 

Am YES, IT DESCRIBES A R E S T R I ~ I W  ENZYME -0 IIIGEST E N Z m  

CALLED MST If OF A PIASMID THAT CONTAfNS AM INSERT OF THE E T A ,  

TIST IS THE GENE THAT €€AS THE CYCLE MUTATION fES IT. 

Q* AND IN THAT CASE THESE ARE CARRIED ON A PLASMID RATHER THAN 

BEING IN WHOLE HUMAN DNA? 

A. THAT8S CORRECT. 

Q. AND DID I HEAR YOU CORREmLY TO SAY IT'S A STANDARD 

PROCEDURE TO REFER TO UNPUBLISHED WORK IN SCIENTIFIC PAPERS? 

A. YES. DIFFERENT PAPERS HAVE DIFFERENT -- SORRY, DIFFERENT 

JOURNALS HAVE DIFFERENT STANDARDS, I# SOME YOU SAY SUMImED 

2 4  

25 



Q 

e 

a 
8 

.r 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

@ 

ERLfCH-RECRCrSS/FIGG 18-2726 

FOR PUBLICATION; IN OTHERS YOU SAY UNPUBLISHED EXPERIHENTG; rP 

IT'S BEEN ACCEPTED YOU CAN SAY IN PRESS. 

MR. FIGG: OKAY. THAEIK YOU, DOCTOR. 

THE COURT: YOU WLY STEP WWN, TWAMK YOU. 

THE WITNESS: THANK YOU. 

(WITNESS EXCUSED) 

(PAUSE IN THE PROCEEDINGS) 

THE COURT: ARE YOU m D Y  TO PROCEED? 

MR. PASAHOW: YES, YOUR HONOR, FOR OITR NEXT WITNESS 

WE'RE GOING TO PRESENT THE TESTIMONY THAT MR. PIGG'S PARTNER AND 

I TOOK FROM DR. KLUG IN CAM3RIM;E, mG=D, BACK ON NOVEMBER 

11TH 1990 BY DEPOSITION. 
/ 

I 

THE COURT: WHO'S GOING TO BE DR. .KLuc? 

MR. PASAHOW: WEU, I DON'T KNOW I'M GOING TO BE DR. 

KLUG, I'M AT LEAST GOING TO READ HIS WORDS. 

THE COURT: YOU'RE GOING TO READ THEM WITH AN ENGLISH 

ACCENT? 

(LAUGHTER) 

MR. PASAHOW: I'M AFRAID NOT. 

THE COURT: HOLD ON. IF YOU'LL TAKE DOWEJ THIS UNTILA 

CERTAIN POINT, PUASEw 

ARE ALL OF DESIGNATIONS, OBJECTIONS AND MY RULTNGS 

CLEAR TO YOU ON THOSE? 

MR. PASAHOW: YES, YOUR HONOR. 

THE COURT: AND TXE ONLY ISSUE THAT W A S  OUTSTANDING WAS 

JAMES YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179 
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WHAT WAS RAISED YESTERDAY; XS THAT CORRECT? 

FIGG: THERE WERE TWO, W E  RESOLVED BOTH OF m. 

THE COURT: OKAY. FINE. 

WOULD YOU AGREE !€RAT APART FROM ANY COlXDQUY WE MAY 

HAVE AT SOME POIIW, IF AT AU, AND f TRVST NOT AT AI& DWRING THE 

DEPOSITION, THAT THE REPORTER NEED NOT TAKE DOWN THE DEPOSITION 

AS READ INTO THE RECORD, BUT THAT THOSE WRTIONS MARKED AND 

DESXGNATED W I L L  BE DEEMED A PART OF THE RECORD AND XARKED AS AN 

EXHIBIT AND ENTERED. 

MII. W I S :  YES, YOUR HONOR. 

MR, FfGG: THAT’S FINE. 

THE COURT: XS THAT SATISFACTORY? ’ 

ALL RIGHT WITH YOU, DR, KLUG? 

OKAY. LADIES AND GENTLEMEN, YOU MAY HAVE =EM COUNSEL 

REFER TO DEPOSITIONS BEFOFS WHEN THE WITNESSES WERE OH THE STMI 

AND YOU PRO3ABLY KNOW WHAT A DEPOSITION IS, 

IN THOSE CASES THEY‘VE BEEN REFERRING TO THE DEPOSIT101 

BECAUSE THE WITNESS TESTIFIED BEFORE TRIAL AND THEY WANT TO ASK 

THEM ABOUT SOMETHING THEY TESTIFIED TO BEFORE TRIAL THAT MAY BE 

SOPIEWHAT DIFFERENT OR THE S M Z  AS WHAT THEY’VE TESTIFIED TO 

HERE . 
IN THIS CASE THE DEPOSITION IS BEING USED 119 LXEU OF 

LIVE TESTIMONY AND THAT WLY BE DONE WEE3 A WImTESS IS 

UNAVAILABLE, AND IN THIS CASE THE WITNESS HAS BEEN DEEMED TO BE 

UNAVAILABLE AWD THE PARTIES HAVE AGREED TO USE THE DEPDSITfON 

JAMES Y E O W S ,  OFFICIAL REPORTER, USDC, 415-863-5179 
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THAT THEY TOOK APPARENTLY IN ENGLAND, OR WHF,REVER THEY TOOK IT, 

AND YOU ARE TO CONSIDER THE TESTIMONY OF THE DEPOSXTfON JUST AS 

IF THAT WITNESS WERE HERE. 

NOW, OBVIOUSLY YOU'RE HOT IN A POSITION To EVAUTATE H I S  

BODY LANGUAGE, NOR USE MR. PASAHOW As A SUBSTITUTE. THEREFORE, 

YOU ARE GOING TO HAVE TO RELY JUST UPOM THE WORD THAT'S m D  TO 

YOU AND EVALUATE IT BASED UPON EWRYTRfNG THAT YOU HEAR IN 

CONNECTION W I T H  THIS WITNESS' TESTIMONY BY WAY OF DEFOSfTfON 3wE 

IN LIGHT OF ALL THE OTHER TESTIMONY THAT YOU'VE HEARD XN THIS 

-E AND GIVE IT THE WEIGHT TmT YOU BELIEVE IT'S ENTITIED TO. 

AS YOU MAY KNOW A DEPOSITION IS AN OUT OF COURT 
, 

STATEMENT THAT'S TAKEN UNDER OATH, WITH A COURT REFORTER PRESEN1 

AND W I T H  PARTY -- COUNSEL FOR BOTH PARTIES,OR ALL PARTIES 
PRESENT PAFtTICIPATE IN THE PROCEEDING AND OBJECT AND SO FORTH, 

SO IT IS FOR A L L  INTENTS AND PURPOSES THE SAME AS fF 

THE PERSON WERE !ITSTIFl!fNG HERE EXCEPT FOR YOW AND I DON'T HAVE 

THE BENEFIT OF SEEING THE PEFSOM FIRST HAND. 

OKAY. YOU MAY PROCEED. 

MR. LEWIS: THANK YOU, YOUR HONOR. 

(UNREPORTED DEPOSITION READ) 

MR. LEWIS: YOUR HONOR THAT'S EXHIBIT 8-45. 

TEIE COURT: HAS THAT AUXEADY BEEN ADMITTED? 

MR. FfGG: WE HAVE NO O3JECTfON IF IT HASN'T. 

THE COURT: ADMITTED THEN AS B-45. 

MR. LEWIS: EXCUSE HE. 

JAMES YEOMANS, OFFICIAL REPORTER, YSDC, 415-863-5179 
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38-2729 

THE CLERK: B-45 INTO EVIDENCE. 

(DEFENDANT'S EXHIBIT B-45 

RECEIVED IN EVIQENCE) 

STATES AND NEW YORK AND ELSEWHERE, I SUPPOSE. 

=IS: YES, YOUR HONOR- IF 1 WIGHT CLARIFY, TfxEY 

WERE REPRESEWING X 0 F m - U  ROCHE IN THE RE-EXAMINATION 

PROCEEDINGS. THAT'S IN THE RECORD HERE. 

THE COURT: OKAY. 
I 

(UNREPORTED DEPOSITION REAb) 

MR. LEWIS: FOR THE RECORD, YOUR HONOR, THAT'S A-17 

HERE a 

(UNREPORTED DEPOSITION READ) 

MR. LEWIS: THERE WAS AN OMECTION. 

THE COURT: THE OBJECTION WAS NOT RULED ON? 

MR. LEWIS: THE OBJECTIOM TO 0- THE OBfECTIQN W A S  

OVERRULSD, SO fT'S APPRDFRIATE TO READ IT. 

THE COURT: OKAY. FINE. 

(UNREPORTED DEP0SITION READ) 

MR. LEWIS: MR. PASAHOW THEN S A I D  X HAVE NOTHING ELSE 

AND CROSS-EXAMINATION 3Y MR. NEWLAND BEGAN. 

{UNREPORTED DEPOSITION READ) 

EIR. LEWIS: KLWG EXHIBIT 306 W A S  -D FOR 

JAMBS YEOHANS, OFFICIAL REPORTER, USDC, 415-863-5179 
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IDENTIFICATION. HERE, YOUR HONOR, THAT'S EXHIBIT 3-246, 

(UMIEPORTED DEPOSITION READ) 

B€R. -1s: THERE'S Aw OBJECTION BY MS. W m N .  MR. 

HEWLAHD CONTXNUED, I'M USING DOCTOR KILTG'S OWN WORDS. 

(UNREPORTED DEPUSfTfCIN READ) 

MR. LEWIS: HERE A RECESS W A S  TAK€N. 

A JUROR: Y M ,  A RECESS. 

THE COURT: ACTUALLY, DEPENDS HOW LONG YOU WAWT TO STAY 

WITH THIS. ARE WE MORE THAN TWO THIRDS OF THE WAY THROUGH? 

HFt. LEWIS: WE ARE, YOUR BONOR, 

THE COURT: THXS IS IT THEN, IS IT HUT, FOR TODAY? 

MR. LEWIS: THERE'S SOME HOUSEKEEPT~G MATTERS, BWT IW 
, 

FURTHER WITNESSES, - 
THE COURT: BUT NOTHING THE 3URY HAS TO BE gERE FOR; 13 

THAT CORRECT? 

MR. LJZWIS: I DON'T THINK SO, YOUR HONOR. 

THE COURT: THEY DON'T HAVE TO STAY FOR HOUSEKEEPING, 

EXCUSED, RIGHT? 

MR. LEFJXS: X BELIEVE THAT'S RIGHT, YOUR HONOR. f 

MIGHT NEED TO ASK MR. PASAHUW TO CONFIRM THAT, 

THE COURT: IS THAT RIGHT? 

PASAHOW: ABSOLUTELY. 

THE COURT: FINE. SO IT'S WORTH MAYBE HANGING IN THEN 

J W S  YEQMANS, OFFICIAS REPORTER, USDC, 415-863-5179 
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THE SWRORS: (NODDING HEADS). 

THE COURT: OKAY. 

MR. LEWIS: ALL RIGHT. 

(UNREPORTED DEPOSITION READ) 

MR. LEWIS: THAT CONCLUDES, IT, YOUR HONOR. 

THE COURT: FINE. THANK YOU. AND, IN FACT, THEN 

EXCEPT FOR WHATEVER OTHER EXHIBITS YOU HAVE TO DEAL WITH, THAT 

CONCLUDES CETUS' CASE? 

MR. PASAHOW: YES, YOUR HONOR. WE'LL BE PREPARED TO 

REST ONCE WE OFFER OR =VI3 SOME RESOUJTION OF A FEW EXEIXElfTS. 

THE COURT: AND THE JURY CAN BE EXCUSED THEN UNTfL NEm 

TUESDAY -- 
-c MR. L;EwIS: YES, YOUR HONOR, 

I ' D  BE MISLEADING THE JURY TO SAY WE WILL GET XN ALL THE 

EVIDENCE ON REBUTTAL AND SURREBUTTAL NEXT WEEK. 

MR. FrG: FROM OUR STANDPOINT I THINK THAT WOULD BE A 

FAIR STATEMENT. 

THE COURT: IS THAT GOING TO ANY ROOM FOR 

SURREBUTTAL? 

MR. FfGG: DO I HAVE TO? YES, IT WOULD, YOUR HONOR, 

THE COURT: WHAT DO YOU THINK? HAVE YOU T-D WITfI 

MR. FIEG ABOUT THAT? 

MR. PASAHOW: MR. FfGG HAS GIVEN WS NO fNMRM?LTfON 

ABOUT WHAT'S IN STORE FOR NEXT WEEK. f m L L Y  CAN'T COMMENT. 

JAMES YEUWWS, OFFICIAL REPORTER, USDC, 415-863-5179 
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WE'RE SAFE WITH THAT. 

THE COURT: OKAY, HOW DOES THAT WORK WITH YOUR 

SCHEDULE? DO YOU THINK THAT W f U  FINISH THE TESTIMONY THEN? 

MR. PASAHOW: I WOULD HOPE SO. f KNOW m a  FIGG INTENDS 

TO COVER A COUPLE OF' DAYS. f KNo'fJ NOTHING ABOUT THE CONTENT. 

HE HAS MOT PROVIDED US ANY INFORMATIOW ABOUT WHO THOSE PEOPLE 

W I L L  3E. 

THE COURT: LET'S EVERY EFFORT TO TRY TO GET ALL 

THE EVIDENCE IN NEXT WEEK. WHICH WUULD MEAN THEN THE FOLLOWING 

MONDAY I WOULD GfVE YOU THE INSTRUCTIONS THAT APPLY AND THE 
, 

ATTORNEYS WOULD MAKE THEIR -- NOT THIS NEXT MONDAY, NEXT MONDAY 
fS A HOLIDAY, THEY HAVE REBUTTAL AMD SURREBUTTAL AND WEY'RE 

GOING TO TRY TO GET ALL OF TWAT IN NEXT WEEK. 

THEN THE FOLLOWXNG WEEK I WILL GIVE YOU THE 

INSTRUCTIONS THAT APPLY, THE ATTORNEYS W I L L  MAICE THEfR ARGUMENT2 

TO YOU AND YOU W I L L  BEGIN YOUR DELIBERATIONS. M Y  QUESTIONS? 

WELL, HAVE A GOOD VAIIENTINE'S DAY. PfiENTY OF TIM3 TQ 

GO OUT AND BUY YOUR GIFTS OR WHAT- ELSE YOU HAVE TO DO, AND 

NO EXCUSES. 

AND HAVE A VERY NICE WEEKEND. AND, LET'S SEE, HAPPI 

PRESIDENTS DAY, HAPPY SUSAN B- ANTHONY DAY* f BET YOU DIDN'T 

KNOW THAT'S TOMORROW AND WE'LL SEE YOU NEXT TUESDAY AT 8:OO 

O'CIDCK. THANK YOU. 

(PROCEEDINGS HELD IN OPEN COURT, JURY NO!F PRESENT:) 

JAMES YEOPIIWS, OFFICIAL REPORTER, USDC, 415-843-5179 
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Wt. =IS: 

BEFORE I FORGET TT, THAT SS B-246. 

YOUR HOHOR, ONE EXHIBIT I NEED TO OFFER 

COURT: NO OBJECTION? 

MR. FIGG: NO OWECTION. 

THE CLERK: B-246 INTO EVIDEHCE. 

(DEFENDANT'S EXHIBIT B-246 

RECEIVED IN EVIDBNCE) 

MR. LEWIS: THERE ARE TWO WTHERS 1 KNOW I NEED TO 

OFFER. ACTUALLY THERE ARE FOUR. 

AND B. 

EXHIBITS B-170A AHD B AND 171A 

THEYJRE THE POSTERS OF THE RE-EWIMATfOEJ CERTfFfCA!I%S 

I 11 I AND SOMEHOW THEY ESCAPED OUR ATTENTION EARLIF. ./ + 

l2 I I 
MR. FIGG: NO OBJECTION TO THEM. 

13 I (DEFENDANT'S EXHfEifTS B-170A, I 
14 

15 

B-170Bf B-17- & B-1718 

RECEIVED IN EVIDENCE) 

I MR. KURZ: YOUR HONOR, WE HAVE FINALLY RESOLVED THE I 0 
16 

17 

e 18 

19 

20 

21 

22 

23 

24 

25 

MATTER OF EXHIBIT A-34. WE'D LIKE TO OFFER I N T O  EVIDENCE PAGES 

2 0  TO 28, 700 ,020  TO 700,028 OF A-34 AND I BEWEYE WE DISCUSSED 

THIS W I T H  COUNSEL. 

THE COURT: IS THAT -- 
MR. PASAHOW: IT'S MY UNDERSTAMDING. 

THE COURT: -- YOUR AGREEMEWT? 

MR. PASAHOW: THEY WILL COME INTO EVIDENCE AND THAT THE 

JURY WILL BE TOLD THAT THERE IS A WDWRf'LTEN INKED EDITION TO 
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THAT IS, SINCE T H E Y  W A N T  NOT TO PUT INTO EVIDENCE THE 

ORIGINAL WE W I L L  IDENTIFY FOR THE J U R Y  THE FACT THE COPY -- THE 
ORIGXNAL OF THE COPY TWEY ARE PUTTING IN IS ITSELF THE XEROX 

COPY OF SOMETHING ON WHICH SOMEBODY HAS AN ORIGINAL HANDWRITIHG 

ADDED AND IMECED CO-NT. 

T H E  COURT: OKAY. SOMETHING LIKE THAT. AND# IN FACT, 

THE COPY THAT THEY ARE GOXNG TO GET DOES NOT HAVE THAT 

HANDWRITTEN PORTION: 15 THAT CORRECT? 

MR. PASAHOW: WELL, THE COPY THEY'RE GOING TO GET IN 

ITS ENTfNTY IS A XEROX PORTION, SO IT D K S  LIKE THE WHOLE 

THING WAS CREATED AT ONE TIME. 

THE COURT: NO HANDWRTTTEN PORTION &I DELINEATION OEJ 

WHAT THE JURY IS GOING TO GET? rr; 

KR. PASAHOW: THE ENTIRE DOCUMENT IS HANDHFiITTEN. 

THE COURT: I BISONDERSTOOD YOU, TFE ENTIRE I1 

HANDWRI!ITEU 

MR. KURZ: IF THAT REPRESIWPATI0.N IS GOING TO BE MADE, 

IT SHOULD ALSO BE MADE CLEAR THE RfTHESS HAS TESTIFIED THAT ANY 

PEN MARKINGS WERE MADE APPROXIXATELY AT THE S W  TIME WHEN THE 

DOCUMENT W A S  CREATED. IN OTHER WORDS, WE DON'T W A N T  TO IZAVE 

THE rMPLICATION THAT WAS SOMETHING CREATED SUBSEQUENT TO THE 

CREATION OF THE DOCUMENT XTSELF. 

MR. PASmOW: THERE WAS ABSOLUTELY NO TESTIMONY TO THA 

EFFECT DURING THIS W A L .  HAD IT BEEN OFFERED I WAS PREPARED T 

CHALLENGE IT. THIS IS THE PROBLEM OFFERING THIS EXHIBIT AFTER 

JAMES YEOHMIS, OFFICIAL REPORTER, USDC, 415-863-5179 
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DOCTOR MOUNEUX fIAs LEFT US. 

HR. KURZ: PUTTING THIS INTO CONTEXT -- 
THE COURT: DO YOU HAVE THE COPY NOW? 

MR. m z :  YEAH. 

(PAUSE IN THE PROCEEDINGS) 

THE COURT: NOW THAT I HAVE THIS BEFORE WE, WHICH 

PAGES? 

MR. KffRZ: THE PAGES WITH THE TABS. 

THE COURT: NINE PAGES THEN? 

MR. KURZ: RIGHT. YOUR HONOR, JUST FOR THE RECORD THE 

TESTIMONY THAT 1 REFERRED TO WAS DURING A DEPOSITION. 

THE COURT: W A S  NOT SOMETHING HE TESTIFIED TO DURING 

THE COURSE OF -- OF THE TRIAL. - 
MR. KURZ: THE FACT THAT HOW THE -- 
THE COURT: THAT HARKING. 

MR. KURZ: CORRECT. I DON'T THINK SPEAKS TO THAT 

MARKING. 

THE COURT: XS TB?ZRE SOME QUESTION ABOUT THAT? 

KR. PASAHOW: YES, YOUR HONOR, THAT H&RKING 3s PART OF 

A SERIES OF HARKfNGS WHICH WE THINK THEIR CONTENT SHOW WERE NOT 

ADDED, COPJTEMPORANEOUSLY ADDED SOME TIHE LATER. 

HAD AN OFFER BEEN W E  OF THOSE EXHIBITS DURING DR. 

MOUNEUX' TESTIMONY IT WAS MY EXPLICIT INTENTION TO RmIEW !FHOS 

WITH HIM, INCLUDING SOm INCONSISTENCIES WEN THAT APPEARED 

BETWEEN THE CHART AND SOMI3 HANDWRITTEN MARKINGS IN THE CHARTS, 

JAMES Y E W S ,  OFFICIAL RF,PORTm, USDC, 415-863-5179 
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THE COWRT: DO YOU HAVE THE DEPOSITION PoRTfON TZIAT 

YOU'RE REFERRING TO? 

MR. KURZ: YOUR HONOR, I MIGHT JUST mfN*r OUT ALSO THAT 

MR. PASAHOW, 1 BELIEVE, HAD QUESTZONED THE JURY -UT THAT PAGE 

IN PARTICULAR DURING THIS TRIAL. 

THE COURT: YOU W, THE WITNESS? 

KR. K[JRz: THE WITNESS, I'M SORRY. QUESTIONED THE 

Wf!lWESS DURING THTS TRIAL ABOUT THAT PAGE AND OTHER PAGES AS 

WELL. 

EVIDENCE BECAUSE WX CROSS-EXAMINED EXTENSIVELY ON THAT AND THAT 

THAT'S ONE OF THE REASONS WE WANTED TO OF= THESE XNTO 

WASN'T RAISED. 

MR. PASAHOW: MY POINT WOULD BE RESOLVED IF WE FOLIXIWEI: 

THE BEST ESTIDENCE RULE AND PUT IN 9wE ORIGINAL OF THE DO-, 

THEN IT'S PERFECTLY CLEAR THAT THERE IS AT W T  TWO DIFFERENT 

TIMES WHEN MARKINGS WERE MADE ON THE DOCUMENT. 

IF DU PONT WANTS TO PUT IN -- ANY OF IT IN FROM THE 
WITNESS ABOUT THE CIRCUMSTANCES OF THAT, IT SHOULD PUT IN THAT 

EVIDENCE AND IT WOULD BE SUBJECT TO CROSS-EXAMINATION. 

MY ONLY POINT IS WE -- 
THE COURT: ANY REASON W Y  THIS W A S  NOT GONE INTO WXTH 

DOCTOR MOLINEUX WHEN HE TESTIFIED? 

MR* PASAHOW: THE REASON f DIDN'T GO I W O  IT IS BECAUSl 

DU WNT DIDN'T OFFER THE EXHIBIT. 

OFFERED INTO EVIDENCE WE DID NOT TRY TO IMPEACH IT. 

SINCE THE EXHIBIT WASN'T 

MR. R l R X :  YOUR HONOR, I THINK IT W A S  OFFERED IN AND 

JAMES YEOMANS, OFFICIAL REPORTER, U S N ,  415-863-5179 
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WHAT HAD BEEN MPPENING SINCE THAT TIME WE WERE TRYING TO 

RESOLVE THE MATTER. I THINK THAT'S THE CO=CT CONTEXT OF 2HAT. 

PERHAPS THE THING COULD BE RESOLVED IF THERE W A S  SOME 

INNOCUOUS WAY OF POINTING OUT TO THE JURY IN SOHE SORT OF 

NOTATION, THIS XS IN PEN OR SOMETHING, AS TO THE O m  LIMB. JUS'I 

IS MOT MSSLEADIISG TO THE JURY TaT THERE'S ANY NEGATIVE 

XMPLICATXON TO THAT. 

THE COURT: WHERE IS THE ORIGINAL? DO YOU HAVE !WAT 

DOWN THERE OR MS. MORfYAMA HAVE IT IN THE BOX? 

(PAUSE IN THE PROCEEDINGS) 

THE COURT: I CAN'T READ THE BATES STAMP ISUMBER AT THE 
, 

BOTTOM. IT'S PROBABLY TWO ONE. DO YOU HAVE'THE DE=? 

MR- FIGG: X DO, YOUR HONOR. THERE'S A QVESTIUll AND 

ANSWER REFERRING TO ONE CHANGE THAT DOCTOR EIOLINEIJX DESCRI3ED. 

THEN THE QUESTION ON OTHER CHANGES BEGINS AT LXNE 1 4  ON THIS 

PAGE 

(A PAUSE IN THE PROCEEDINGS) 

THE COURT: IS IT YOUR INTENTION, THOUGH, AS HAYBE I 

MISUNDERSTOOD YOU AND THOUGHT IT WAS NUT YOUR INTENTION, AND XF 

IT IS NUT THEN f WOULD LIKE TO KMOW WHY NOT, '110 GIVE THEM A 

XEROX COPY OF THESE RATHER THAN -- f GUESS THESE ARE XEROX 

COPIES IN ANY EVENT, BUT THESE ARE THE ONES THAT WIU Go TO THE 

JURY? 

MR* FfGG: YOUR HONOR, WKAT YOU HAVE THERE ARE 9- 

!FXE COURT: THE XEROX COPIES. 

JAMES YEOMANS, OFFICIAL REPORTER, usN# 415-863-5179 
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MR. FIGG: WELL, THEY ARE THE DOCUMENTS !€'HAT DR. 

MOLINEUX FOUND IN HIS OWN PERSONNEL FILES AND HE WOULD PREFER -- 
WITH COFFEE STAINS AMD A U  AS YOU MIGHT NOTICE. 

THE COURT: THAT SOUNDS -- 
MR. FSGG: HE WOULD PREFER THAT HE BE A D W E D  TO XEEP 

THEM AND THEY NOT BE PUT INTO EVIDENCE. 

FOR ASKING THE PHOTOCOPY BE THE DOCUMENT PUT INTO EVXDENCE. 

THATES OUR ONLY -OH 

THE COURT: WELL, FOR THE JURIES PURPOSES I THIMK 

RATHER THAN GIVING THEM ANY INSTRUCTION, LET 'MIEM JUST SEE THEM 

AND THEY CAN MAKE OF 'THEM WHAT THEY WILL. 

TO TRY TO RFEONSTRUCT SOMETHING UNLZSS YOU CAN COME TO A 

STIPULATION MY GUESS IS -- 

I THINK AT THIS POIN 

MR. KURZ: WE TRIED. 

THE COURT: -- YOU PEOPLE WILL HA= A HARD TIME DOING 

3UT TO GIVE THEM THESE PAGES 0- AND WHAT I W I L L  W W  YO1 THAT. 

TO DO AT THE CWSE OF THE TRIAL IS TO WITHDRAW THESE AND 

SUBSTITUTE THE OTHERS. 

m. F I G :  THAT I THINK WOULD BE PINE. 

THE COURT: WOULD !FHAT BE SATISFACTORY? 

MR. PASAHOW: YES, YOUR HONOR. 

BE WITHDRAWN AND RETURNED TO DOCTOR MOUBEUX AMD A XEROX COPY 

PLACED IN THE COURT'S RECORDS, SO -- AND THEM THERE WILL BE NO 

EXPIAHATION OTHER THAN THE FACT THOSE ARE A PORTION OF THE NOTES 

AND NO EXPIANATION ABOUT T€WT INSERTION. OKAY. 

J W S  YEOMANS, OFFICSAL REPURTER, USDC, 415-863-5179 
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MR. KURZ: THANK YOU, YOUR HONOR. 

THE COURT: WHAT ELSE DO WE HAVE? 

THOSE EXHIBITS ARE ADMITTED, THAT'S A-34 AS REDACTED, f 

GUESS IT W A S  IN THERE- 

MR. FIGG: IT MIGHT BE LESS CONFUSING IF THEY WE WERE 

TO GIVE THAT' A N E W  EXHIBIT NUM3ER. 

THE COURF: HOW ABOUT A-34A, AND A-34A REPRESEHTS THOSE 

PORTIONS THAT ARE ADMfTTED. A-34 IS NOT AmITTED, PIERELY m D  

FOR IDENTIFICATION. 

(PLAINTIFF'S EXHIBIT A-34A 

RECEIVED IN EVIDENCE) 
, 
d 

(PLAINTIFF'S EXHIBIT A-34 

m D  FOR IDENTIFICATION) 

MR. LEWIS: YOUR HONOR, THE W3NTION OF A ST1lPUT;aTfON 

REMINDED ME, I HAVE PROPOSED A STfPULATIOEJ TO DU POEJT ABUUT DR, 

=TINELL AND WE HAVE NOT SETTLED ON THAT YET, BUT I ESSSUME 

THERE'S NO PROBXlEM WITH THAT WAITING UNTIL NEXT WEEK. 

MR. FIGG: WE WOULD CERTAINLY NOT OBJECT. 

THE COURT: I THINK MARTINELL IS SORT OF A DIM MEXORY 

IN THEIR MINDS, SO THAT'S FINE, 

MOW, JURY INSTRWCTIONS, ARE YOUR POSITIONS MUCH 

DIFFERENT OR DO THINGS LOOK DIFFERENT fPJ TERMS OF TEE JURY 

INSTRUCTIONS YOU FINALLY W I L L  PROFFER FROM WHAT WE'VE €€AD 119 T€E 

PAST? 

MR. FIGG: I DON'T TMfM OUR POSITION IS MUCH 

J m S  YEOHANS, OFFICIAL RESORTER, USDC, 415-863-5179 
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DIFFERENT. I THINK THERE HAVE BEEN § D m  RULINGS DURING THE 

COURSE OF THE TRIAL F~IAT m y  IMPACT ON THE msmumrms TEIBT 

HAVE BEEN SUBMITTED ALREADY. SO I THINK WE PROBABLY W HAW TO 

GO TWROUGH AND DO A FINAL REVISION AND EDITING ON 

MR* flEwXS: THAT'S TRUE, YUUR HONOR, X THINK WE DO. 

THERE HAVE IN THE COURSE OF mIAL COHE TO OUR ATTENTION TWO OR 

TKREE ADDITIONAL INSTRUCTIONS THAT WX THXNK MAY BE ILPmOPRZATE, 

WHICH 1 INTEND TO SUPPLY TO MR- FfGG TO LOOK AT. 

I INTENDED TO DO THAT LAST NIGHT, BUT OUR POWER WENT 

OUT IN OUR BUILDING AmUT 6:30 AND EVERYTHING STOPPED FWt T)IE 

REST OF THE MlENING, SO WE DIDN'T GET TO IT. 

THE COURT: SOME VERY TIRED ATTORNEY DID THAT C-Y 

IS THERE SOME DAY WHEN YOU CAN WORK, VERY SOON,'wHEN 

YOU CAN WORK, FIRST OF ALL, EXCHANGE THOSE RENEWED OR MQDIPYED 

INSTRUCTIONS AND YOU CAN SIT DOWN AND WORK OUT WHERE THE 

DIFFERENCES NOW REMAIN SO THAT WE CAN GET THOSE HAMMERED OUT? 

m. LEWIS: SURELY. 

HR. FIGG: WE CAN CERTAINLY Do THAT. AND PROBABLY SOME 

TIME OVER THE WEEZCEND WOULD BE A 0000 TIME TO M, THAT. 

LEWIS: YES, WE CAN DO THAT. 

THE COURT: THE PROBLZM IS WHEN WE CAN 00 THAT HERE 

BECAUSE OF OUR TRIAL SCmDULE AND -- f CAN'T DO THAT DURING 

TRIAL -- SOUNDS LIKE I'M CALLING HOME OR SOMETHING 0- THERE'S 

GOT TO 3E A WAY TO PUT A SILENCER ON THIS, SO FAR NOBODY HAS 

JAMES Y E O W S ,  OFFICIAL =PORTER, USDC, 415-863-5179 
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DONE IT. 

MR. FIG: WE FOUND TAPING SCOTCH TAPE OVER THE SSEXKEZ 

IS THE ONLY THING THAT WORKS. 

I'M IM TRIAL IN THE AFTERNOON AND SO THAT'S GOING W BE 

HARD. 

GUESS IT8S SORT OF PROE5ABLY FRUITLESS TO TRY TO DO THEM 

TOMORROW, ISN'T IF? BECAUSE YUU W I L L  NOT HAVE TIME- 

MAYBE IF YOU CAE GET THOSE TQ MIE BY !FUESDAY EIORNING, f 

MR. LEWIS: I THINK RS A PRACTICAL HATTER m T ' S  

PROBABLY CORRECT. 
, 

THE COURT: GET THEM TO ME ON TUESDAY AND WE'LL SEE IF 

WE CAN SQUEEZE OUT ANYTIME, ADDITIONAL TIME AT ALL DURING T3E 

WEEK TO DO THEM. IF NOT, TRY TO SET ASIDE SOMETIXE ON FRIDAY. 

I SUSPECT 18U STILL BE IN TRIAL ON FRIDAY AFTERNOON, 

BUT MAYBE AT THE END OF I A W  AND MOTION OR EARLY FRIDAY MORNING 

OR SOMETHING WE CAN WORK OUT SOME TIME TO DO THOSE. 

WHAT WITNESSES ARE YOU GOING TO BE CALLING NEXT WEEK? 

KORNBERG TO ADDRESS SOME ISSUES THAT WERE RAISED IN DEPENDANT'S 

CASE. THE WITNESS -- HEW WITNESS DR. STUART LYNN AND DR. 

MOLINmfx. 

NOW, THERE ARE SOME SCHEDULING PROBLEW THAT WE"= 

STILL TRYING TO RESOLVE BECAUSE THESE PEOPLE ORXGIISALLY DID NOT 

BELIEVE THEY HAD TO SHOW UP UNTIL WEDNESDAY, SO WE'RE S T f U  

JNWS YEOMANS, OFFICIAL REPORTER, USDC, 415-863-5179 
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m y r w  TO ECESOLVE THEM AND WE wrm HOPEFULLY GET THOSE SCHEDULES 

RESOLVE THZS AFTERNOOM AND i w r u  GIVE m. P A S ~ U W  THE ORDER. 

THE COUIZT: WHAT DOES THAT MEAN FOR YOU? 

SCOPE OF EXPERT TESTIMONY THAT CAN BE OFFERED F'ROM NEW WITNESSES 

XN REBUTTAL? I mINK THAT'S SOMETHING PERHAPS WE SHOULD RESOLVE 

NOW 

THE COURT: WELL, IT'S A DIFFICULT ONE. I HEAM, IT 

TRULY HAS TO BE REBUTTAL, SO MUCK W A S  GONE INTO IN YOUR CASE 

THAT REALLY LEAVES, YOU KNOW, IT DOESN'T SAY MUCH. SORT OF IdKl  

AN OPEN DOOR AND MAYBE WE OUGHT TO FIND OUT FIRST BEFORE WE FIN 

OUT WE HAVE PROBLEMS DEALING WITH, TS WHAT Y6U R E A U Y  ImEND 

TO -- WHAT ISSUES YOU INTEND TO RAISE ON REBUTTAL? 

4 

HR. FIGG: DR. KORNBERG'S TESTIMONY W I L L  BE IN RZBEITX 

TO OPINION TESTIMONY THAT WAS OF-D BY THE CETUS EXPERT 

WITNESSES I 

DR. WALLACE WILL ADDRESS 0- 

THE COURT: THAT NARROWS IT DOm SIGNIFICANTLY, MR. 

FSGG 

MR. FfGG: I ' M  MOT TRYING TO BE -- I'M NOT TRYING 2'0 3 

VAGUE, YOUR HONOR -- 
THE COURT: BUT ON THE PARTICWAR ISSUES YOU MTEND TO 

HONE IN ON. 

HR. FIGG: CERTAINLY ON THE ISSU33S OF -- FOR DRI 
KORNBERG THE ISSUES OF THIS SO-CALLED 3ALANCE OF CONDITIONS AND 

JAMES YEOMAISS, OFFICIAL REPORTER, U S E ,  415-863-5179 
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SO FORTH THAT HAS BEEN DISCUSSED SO MUCH AND THE =ACT UF THE 

PRIOR ART ON BEING ABLE TO ASCERTAIN HOW THOSE CONIITXOWS WOlKD 

BEEN ARRIVED AT FROH THE -- FROM PUBLISHED LI-TCIRE. 

f'M DUING TKLS OFF TEE CUFF SO I'W HUT PROBABLY NOT 

GOING TO BE COMPREHENSIVE IN WHAT I SAY. 

GOING TO BE OFFERED AS AN EXPERT WITNESS. 

IN ITS CASE TESTIMONY FROM NUMEROUS WITNESSES WHO TESTIFIED THa'l 

IF THE K H O M A  LAB HAD CONSIDERED THIS WORK SUCCESSFUL THEY 

DR. STUART LYNN IS NO'I 

CETUS HAS PRESENTED 

WOULD HAVE PUBLISHED IT. 

DR. LYNN IS GOING TO TESTIMONY THAT €E DID INDEED 

ATTEND A GORDON CONFERENCE WHERF DR. RLEPPE PRESENTED HIS WORK 

AND HE TOOK NOTES DURING THAT CUMFERENCE, THOSE NOTES HILL 

J 

BE PRODUCED AND O F F m D  INTO EVIDEMCE. - 
DR. WALLACE IS GQLHG TO AmRESS PRTMjiRlLY DR. 

DAHLBERG'S TESTIMONY ON THE KLEPPE EXPERIMENTS AND, AS YOU KNOW, 

YOUR HONOR, WE LEARNED -UT CETUS' THEORIES AND EXPLANATIONS 01 

WHY THEY CONTENDED THE KLEPPE EXPERIMENTS WEZE MOT CONCWSNE 

DURING THE COURSE OF THIS TRIAL AND, IN FACT, WE GOT B I S E S :  

DOSE OF IT THE WEEKEND BEFORE DR. DAHLBERG CAME ON. 

SO DR. WALWICE HAS BEEN WO'KING AT THIS ISSUE VERY 

cA3REF"LLY BEGINNING W I T H  THE CROSS-EXAMfNATION OF HIEISELF AND 

TfIE CROSS EXAM -- PARTICULAR BY THE CRQSS-EXAMXNATION OF DR. VAI 

DE SANDE. 

SO DR. WALIACE f S  GOING TO ADDRESS THOSE CRITICISMS OF 

THZ KLF,PPE EXPERTHENTS AND PROBABLY THE MULXNEUX EXPERIMENTS 

SAWS Y E O W S ,  OFFSCIAL REPORTER, USDC, 415-863-5179 
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ALSO, AND DR. WALLACE AT HIS OWN VOLITION HAS ACTUALLY DONE 

SOME LABORATORY WORK DURING TfIE LAST WEEK WHICH HE W I L L  DISCUSS. 

AND HE HAS REPORTED THAT IN HIS NOTEBOOKS AND WE W I L L  PROVIDE 

COPIES OF TRAT TO CETUS mrs AFTERMOON. 

DOCTOR NOLIWEUX IS GOING TO TALK ABOUT THE WORK THAT IS 

REPORTED IN EXHIBIT A-174. AS YOUR HONOR M m m  I~ECAU FROM DR. 

DAHLBERG'S TESTIMONY mEIzE W A S  FAIRLY DIRECT ATTACK ON D% 

MOLfNEUX' INTEGRITY AHD WE W A N T  DRc MOZlINEUX !PO COME FORWARD =I 

EXPLAIN WHAT WAS GOING ON fM THAT EXPERIMENT AND HOW THE DATA 

WAS PFtESENTED IN A MURE THOROUGH WAY THEN W A S  DOHE DURING TEIE 

DEFENDANT'S CASE. 
, 

TKE COURT: WHAT IS YOUR EXPECTATIO& AS TO HOW IONG 

EACH WILL BE? .. 

MR. FIGG: WELL, I INDICATED WITHIN TNO DAYS AMD f 

DON'T THINK IT WSU TAKE THE FULL TWO DAYS, BUT I CAN'T 

ANTICIPAT€ CROSS-EXAMINATION. SO I THINK TO BE ON THE SAFE 

SIDE -- 
mE COURT: FOR EXUSPLE, HOW LONG Do YOU EXPECT TO BE 

WITH DR. KORNBERG? 

hrlll. FIGG: WITH DR. KORPIBERG I WOULD EXPECT AN HOUR TO 

HOUR AND A HALF. wrmi DR. WALUCE PERHAPS AN HOWR AND A ~1 

TWO HOURS. DR. LYNN PROBABLY 20 MINUTES. DR. MOLINEUX PERWAPS 

. HALF HOUR TO AN HOUR, MAYBE AN HOUR AND A HALF AT THE 

e-- " ' '' 
, --.- .----.---I_---.-- . - - -  

OUTSIDE, BUT PROBABLY LESS THAN TRAT. 

THE COURT: WELL, NWHF%ER ONE, MR, PASAHOW, ANY PROEILEMS 

JAMES YEOWS,  OFFICIAL REPORTER, USDC, 415-863-5179 
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IN T E N S  OF THE SCOPE: AND NuMBM( TWO, ANY PROGNOSTICATIONS YOU 

CAN GIVE US AS FAR AS YOUR SURREBUTTAL? 

MR. PASAHOW: NOT KNOWING EXACTLY -0 THE ONLY PAItT OF 

THIS THAT'S GOING TO BE ANY TIM3 IS DR. W A U A C E ,  TIIAT IS 

SURREBUTTAL TIME OF ANY GREAT EXTEPIT, DR. WALLICE'S TESTXMOWY- 

TH?3 QUPSTION OF HIS HAVSNG NOW SUDDENLY DONE SOHE HEW 

EXPERIMENTS WHICH WE WN'T KNOW AMTHING ABOUT IiEhW ME 

UNABLE TO TALK ABOUT HOW LONG IT WOULD TAKE US TO HAVE SOXEONE 

TALK ABOUT THOSE EXPERIMENTS. 

INDEED PERHAPS IT WOULD BE USEFUL FOR BOTH OF US TO 

ALLOW OUR EXPERTS ON THESE NEW EXPERIMENTS, WHICH OBVIOUSLY 
J 

WEREN'T THE SUBJECT OF ANY PRETRIAL DISCOVERY, TO HAVE SOME 

4 DEPOSITIONS BEFURE THE PEOPLE TESTIFY. 

THAT NO DOU3T AT LZAST WOULD STREAMLIME THE EXAMINATIO; 

THAT GUES ON HERE. OTHERWISE I'M GOING TO HAVE TO SPEND A IDT 

OF TIME WITH DR. WAUACE JUST FINDING OUT DETAILS WH?iT IT IS FSE 

DID, SO OUR EXPERTS CAN ADDRESS THAT. 

MR. FIGG: WE DON'T WAVE A PARTICULAR PROBLZH WITH 

TKaT, YOUR HONOR, YOU RECALL WITH DR. DAHLBERG WE HAD THE SAME 

KIND OF A PROBLEH, THSNGS WERE COMING 315 LATE AND WE ACTUALLY 

RESOLVED THAT RATHER AMICABLY, I THTNK, OH AN INFURMU BASIS. 

THE COURT: WHEN YOU GET HIS CALCULATIONS OR -- 
MR. FIGG: WE RECEIVED ALL OF DR. WALUCE'S LABORATORY 

NOTES AND XNFORltATION LAST EVENING AED WE W I U  PROVSDE A COP31 OF 

THAT TO CETUS' COUNSEL THIS AFTERNOON. 

JAPIES Y E O W S ,  OFFfCIAL REPORTER, USBC, 415-863-5279 
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IF THEY HAVE FURTHER QUESTIONS X THINIt MOST OF IT W I L L  

BE SELF-EXPLANATORY TO CETUS' SciEmrnc co~summs, BUT IF 

THEY HAVE ANY QUESTIONS WE COULD EfTliEX TRY TO HANDLE IT ON AN 

IPIFOFMAL BASIS OR THEY CAN TELL US WHAT QUESTIONS THEY HAVE AND 

WE'LL ANSWER THEM, AS THEY DID WHEN WE HAD A PROBUM WlTH 

DAHLBERG OR IF THEY NEED TO GO INTO Mom DEZAIL THEN WE'LL 

FIGURE OUT HOW TO DO THAT. 

THE COURT: WHAT IS YOUR EXPECTATION IN TERMS OF HOW 

MUCH TIME YOU'LL MEED FOR SURREWTTAL? 

MR. PASAHOW: DEPENDING AGAIN OM THOSE EXPERIHENTS, 

YOUR HONOR. 

BUT IF' WE ARE ADDRESSING SOME 

IT LOOKS LIKE WE W O U L D  FIT IT SN WITHIN THAT DAY, 
J 

EXPERIMENT4 OF ANY S I G N I F I U  

EXTENT I WOULD EXPECT THAT WON'T HAPPEN. . 
THE COURT: UNFORTUNATELY WE ONLY )EAvE TKREE DAYS NEXT 

WEEX. 

HALF? 

IS THERE ANY REASUN WHY WE: CAN'T GIVE YOU A DAY AHD A 

THE COURT: AND YOU A DAY AND A HALF M D  THAT'S IT, 

YOU HAVE TUESDAY AND THEN YOU HAVE lJNTfL WHAT, 10:30 OR 

SOBETHING LIKE THAT ON WEDNESDAYr AND THEN TPIE REST OF TEIE TIME 

IS YOURS UNLESS YOU WORK OUT SOMETHING DIFFERENT BETWEEM YOU 

THAT ASSURES ME YOU'LL FIMISH UP WITH THE EVID'ENCE UN THURSDAY. 

MR. F I G :  I WOULD CERTAINLY BE -PPY WITH THAT 

SCHEDULE, YOUR HONOR. AND I THINK PERHAPS WE SHOULD HAVE 

AGREEMENT OR AN ORDER TIEAT CROSS-EXAMINATfON BE LTHITED TO THE 

JAMES Y E O W S ,  OFFICIAL REPORTER, USDC, 415-863-5179 
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SOKE PERCENTAGE OF THE TIPIE OF DIRECT EXAHINATION JUST SO THAT 

ONE PARTY'S TIME DOESN'T GET CONSUMED BY THE OTHER PARTY'S 

CROSS-EXAMINATXON. 

THE COURT: WE'LL START WITH DIRECT THEN, RIGHT? 

MR. FIGG: THAT WOULD FORCE US TO LIMIT DIRECT AS WELL, 

SURE. 

THE COURT: NEED AN HOUR WITH ANY HORE OF TF€ESE 

WITNESSES REALLY? 

COULD YOU KEEP IT TO AN HOUR WlTH EACH OF THESE 

WITNESSES? 

XR. FIGG: WHAT I WAS SUGGESTING, fF WE HAVE AN 
c. 

UNDERSTANDING THAT, SAY, CROSS WILL BE 7 5  PERCENT OF TIHE 01 

DIRECT OR SOlrlEWING LIKE THAT, THEN THE BURDEN .. IS OM BOTH OF VS 

AND WE WILL MAKE SURE THAT OUR DIRECT rs SHORT ENOUGH THAT 

EVERYTHING WILL C O W  IN WITHIEJ THE TIME PERMITTED- 

THE COURT: IS THAT UNREASONABLE? 

MR. PASAHOW: NO, THAT WOULD BE FINE, 

THE COURT: CAM YOU KEEP DIRECT To AN HOUR? 

MR. FIGG: WELL, FOR SOME WITNESSES TT W I L L  BE 

CONSIDERABLY LESS THAN AN HOUR. 

LITTLE BIT. 

FOR OTBERS IT WLY GO 0- A 

THE COURT: OKAY. AND HOW ABOUT YOU, CAN YOU KEEP YOUR 

DIRECT TO AN HOUR FOR WHO- YOU'RE GOING TO CALL PS 

SURREBUTTAL? 

#R. PASAHOW: CERTAINLY. APART FROM TBE WITNESS WPIO 

3-S Y E U W S ,  OFFICIAL REPORTER, USDC, 415-863-5179 
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AND W E N  I KNOW SOEaETHXNG ADDFSSSES THESE EXPERIMENTS, WE CAN. 

ABOUT THESE EXPERImmS I 'D  BE IN A POSITION TO ADDRESS THkT, 

BUT WE W I L L  STAY WITHIN THE DAY AND A FXAW YOUR HONOR HAS 

SUGGESTED. 

THE CUUFtT: OKAY. 

MR. PASAHOW: WITH 'ME 75  PERCEWT CROSS-EXAMINATIONc 

HR. FTGG: WE'LL HAVE TO GET ONE OF THE SCIENTISTS TO 

FIGURE OUT WOW THIS FORMULA WORKS. 

THE COURT: THAT'S FXNE. I'LL SIT HERE AND I'LL KEEP 

TRACK, JUST ASSUME KEEP TRACK, IN A DAY AND A HALF wHE13 ST COME: 

TO 10:30 THAT'S IT. ON WEDNESDAY YOUu= FINISHED I DONr% CARE 
, 

WHERE YOU ARE. I 

MR. PASAHOW: WE WNDERSTAND THAT TO BE T€IZ RULE. BUT 

THAT EACH AS WE GO ALONG WE W I U  RAVE TO LIMIT OUR DIRECT SO 

THAT THE OTHER SIDE HAS 75  PERCENT OF AMOUNT OF PERIOD OF TZME 

FOR CROSS-EXAMINATION AND STILL 6ET DONE. 

THE COURT: RIGHT. OKAY. IF THERE'S GOING TO BE ANY 

CHANGES IN THE WITNESS LIST f ASSfME YOU'LL LET THEH KNOW -- 
MR. FIGG: OF COURSE. 

THE COURT: -- IMMEDIATELY AND TEEN I'LL TAKE A XlOQK AT 

MY CALENDAR FOR FRIDAY. 

THE AFTERNOON MATTER. 

I WILL PROBABLY BE STXLL XES TRIAL ON 

I HAVE LAW AND MOTION IN THE MURNING 

WHICH IS A BIT OF A HECTIC CALENDAR. 

TRY TO WORK OUT THE JURY INSTRUCTIONS SO WE eAN GET STARTED. 

SOMEWHERE IN THERE WE'LL 

WHEN YOU GET TO ARGUMENT HOW LONG DO YOU THINK YOU'RE 

JApllES YEOWUG, OFFICIAL REPORTER, USaC, 415-863-5179 
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THE COURT: 

MR. PASAHOW: IF MR. FIGG IS RESTRICTING HSMSELF TO AN 

HOUR FOR HIS TWO i4RGUMENTSr 1 W I L L  CERTAfNLY'mSWCT MYSELF TC 

ABOUT AN HOUR FOR YOU. 

N HOUR. L- 

THE COURT: IS THAT WHAT IT'S GOING TO BE, AN HOUR FOR 

* 

CHE TWO ARGWlENTS? 

1 
1 

2 

1 18-2749 

23 

GOING TO BE? 

MR. FIGG: f W A S  GOING TO ASK YOU TRAT QUESTIOM, Y O m  

XNSTRUCTIONS BEFORS OR AFTER THE ARGWEWS? 

THE COURT: GENERALLY 1 GIVE THEM BEFORE. THE 

DELlBERATfON ONCE TWZ SUBSTANCE OF m, THE OF THEP'l, OF 

AD IN MIND. 

THE COURT: f THINK YOU1= DEALING WITH GLAZED EYES AS 

24 

25 

B S S  POINT. 

Ew. FIGG: THAT'S RIGHT, YES. 

COURSE, ARE GIVEN BEFOftEHAND. 

HR. PASAHOW: X THIHK THAT'S VERY 'HEISmL- 

OF TSME TOTAL. I WOULD RESERVE SOME OF H!l TIME FOR R E - U m  

THE COURT: FINE. OKAY. SO I DON'T XMOW HOW XDNG IT'S 

GOING TO TAKE TO GSVE THE INSTRUCTIONS IN THIS CASE. 

21 

22 
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THE COURT: OKAY. AND ANYTHIMG ELSE WE NEED TO TAKE 

UP? 

WHETHER THERE'S ANY XNOWLIEDGE AT THIS TIHE AS TO WEIO THE 

SURREBUTTAL WITNESSES ARE3,. IF THERE IS WE WOULD BE CURIOUS 

ABOUT THAT. 

MR. PASAHOW: I DON'T -- I JUST GOT THIS LIST FIVE 

MINUTES AGO. WE'LL BE PREPARED TO TEI& HR* PIGG ON HONDAY. 

WE'LL SPEND THE WEEKEND FIGURING IT OUT, OR TUESDAY. 

THE COURT: NOT DR, WORRNA APPARENTLY, OKAY. SO 

WE'LL SEE YOU ON TUESDAY AT 8:OO 0'CIX)CK AWD WITH J a R Y  

INSTRUCTIONS IN HAND. 

THE COURT: TUESDAY AT 8 : O O  O'CLOCK. 

M3. PASMOW: YES, YOUR HONOR, 

THE COURT: FINE. JUST ONE QUESTION, SOMETHING CAME UI 

IN DR, ERLXCH'S TESTIHONY, €€E WAS TALKING ABOUT T€ZE PUBLICATION 

IN SCIENCE AND NATURE AND SO FORTH, AND TIEE PATENT -- AND THE 
PATENT APPLICATION, SOME SUGGESTION IN HIS TESTIMONY T M T  PA!TEH 

BUT THAT IF THAT IS NOT 2RUE THEN -- THERE OUGHT TO BE A 

STIPULATION. 

MR. FIGG: TIfEY ARE NOT AVAILABm TO THE PU3LfC, YOUR 

J W S  YEOMAWS, OFFICIAL REPURTER, USDC, 415-863-5179 
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HONOR, THEY ARE SECRET UNTIL THE PATENT ISSUES. 

MR* PASAHOW: TWLT IN GENERAL IS TRUE. 

THE COURT: DON'T X RECALL SEEING EAQFtY SATURDAY IN THE 

NEW YORK TfKES, AND mESE ARE NOT PATENTS THAT HA- BEEN ISSUED, 

APPLICATIONS %TIAT HAVE BEEN WWE. 

MR. FIGG: NO, THE EJEW YURK TIMES RUNS AN ARTXCr;E ON 

PATENTS, BUT THE PERSON -0 WHO USED TO BE STACEY YONES AND HE 

PASSED AWAY -- mERE'S SOMEONE ELSE WHO WRITES THAT ARTSCU MOW, 

HE READS THE OFFICIAL GAZETTE EVERY TUESDAY AND WLIS OUT WHAT 

HE THINKS ARE PATENTS 9?=T PEOPJX MIGHT BE INTERESTED IN 

A LITTLE WRITE UP ON THEM. THEY ARE PATENTS THAT ISSUE ON THAT 
J 

1' DAY 

THE COURT: THOSE ARE PATENTS THAT-HAVE BEEN ISSUED, 

BUT NOT APPLICATIONS? 

MR. FIGG: THAT'S RIGHT. 

MR. PASAHOW: THE CCNPLICATfON IN THIS IS DUE TO THE 

INTERNATIONAL PATENTING SYSTEM. THE EXJROPEAN COUNTRIES IN 

ENROPEAN PATENTING SYSTEM FOUAWING A DIFFERENT PRACTICE, IT IS 

OFTEN A CASE ABOUT A YFAR AFTER A DATE OF A U.S. APPLICATION 

THERE'S TECHNICAL REASONS WHY IT'S ABOUT A Y m #  

ABLIS To FIND THE TEXT OF A PEPJDIMG U . S .  APPUCATSOEJ AT LEAST AS 

YOU W I L L  BE 

IT ORIGINALLY WAS F I U D .  

THE COURT: OKAY. THhT'S NUT WHAT 1 W A S  THINKING OF, 

IN FACT, I MAS TRYING TO REMEMBER BACK 

WHETHER THOSE WERE APPLICATIONS OR ISSUED PATENTS AHD I 

HE TESTIFIED AS TO 

' JAMES YEOPIIANS, OFFICIAL SEPORTER, uSnc# 415-863-5179 
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THOUGHT -- OKAY. 

WE'LL SEE YOU NEXT TUESDAY THEM. I'M GOING TO STAY 

FOR A MINUTE* 
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TUESDAYr FEBfIuARY 19, 1991 AT 8 : O O  A.M.) 

W S  YEOHAM, OFFICIAL REPORTER, U S E ,  415-863-5179 


