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BOOK, I'U BE SATISFIED. 

THE COURT: OKAY. 

THE COURT: WE'RE GOING TO FINISH UP AND I YOU'I 

THE: JURORS: 

[PAUSE m PR~CEEDINGS) 

EIR. FIGG: I'LL TRY TO BE BRIEF. 

CLOSING AR- BY 

MR. PIGG: MR. PASAHOW STARTED HIS CLOSING 

rfTR A STORY ABOUT AIRPLANES, AMD 2: THINK THaT STORY .CAN BE VERI 

NSTRUCTIVE To us HERE. 

I 
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CONTROLLING THE AXRPLANE TfIAT m Y  U D  WING WARPXNG, AND 

m T ' S  WHAT THEY PATENTED. 

DR, LANGLEY WOWLDN'T HAVE ElAD TO HAVE GONE BACK TO THE 

WRIGHT B R O ~ R S  AND ASKED PmmssroN TO USE WHAT mz sum DON&, 

3ECAUSE TWE WRIGHT BROTHERS PUT IN THEIR PATENT WHAT THEIR 

INVEMTXQN REALLY WAS, WHICH WAS Aw IMPROVEMENT OW THE AIRPLANE. 

THAT BEARS NO REtATXONSETP To THE CLAIMS IN !lliB CETUS 

PATENTS. CETUS WAS CIAIMED EVERYTHfNG, AND CETUS, BY CwlIMING 

EVERYTHING, HAS COVERED WHAT WAS mm r N  THE KHOIUA L A ~ ~ ~ R Y  

WITH THEIR PATENT. 

HAD THEY LIMITED THEIR PATENT TO -!E THZY HAD REALLY 

XNVENTED, HAD THEY LIMITED IT TO THE -- WHAT'THOSE CRITICAL 
CONDITIONS ARE, WHICH I ASKED TIME AND AGAIN FOR THEIR WITNESSES 

To IDENTIFY BUT COULD NEVER FIND OUT, THEN THEIR PATENT WOULD 

HAVE PERHAPS BEEN A LITTLE EASIER FOR THE REST OF THE WORLD To 

TAKE. 

NOW, MR. PASAHOW READ YOU SOME Of JUDGE PATEL'S 

INSTRUCTIONS, BUT I WOULD UKE To READ YOW SOHE PORTIONS OF 

THOSE SAME INSTRUCTIONS THAT HE LEFT OUT: 

HE READ YOU AN INSTRUCTfOI? ON ENABLEMENT AND HE STOPPED 

SHORT OF THE m OF THAT o m  -T xwTRtJcTrm c m n m t  

"IN DETERMIXENG WHETHER THE DISCLOSURE" -- IN 
OTHER WORDS,  THE DISCLOSURE OF A PRIOR ART 

REFERENCE -- "lXS COMPLETE, ENABLIWG AND MEANIHGFUL, 

YOU SHOULD TAKE INTO ACCOUMT WEAT WOULD HAVE BEEN 

CANDACE L. FRANCIS, OFFICIAL REPORTER, USM:, 415-431-6080 
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CXISING ARGUMEm-FIGG 21-3135 

WITHIN THE KNOWLEDGE OF TIfE PERSON OF ORDINARY SKILL 

IN THE ART AT THB TIME, AND YOU HAY CONSIDER OTHBR 

SUCH A PERSOH w o w  IIAVE." 

SO IT'S TfIE KNOWLEDGE OF THIS PERSON OF URDXMARY SKILL 

IN 1984 WHO HAS BENEFXTED FROM A DECADE OF IHPFtOVEMENTS, A 

DECADE OF EXPLOSIVE GROWTH IN !PHE FIELD OF BfOmWOLX)GY, WHIM 

IS TO BE mPksrmm WITH WHAT IS TAUGHT IN THE KHORANA PRIOR ART 

TO DECIDE WHETHER THAT PRIOR ART IS -- RENDERS THE CLAIMS OF TH] 

CETUS PATENTS OBVIOUS OR ANTfCIPATES !CHBM. 

=RE WAS ANOTHER INSTRUCTION THAT md PASMOW READ TO 

YOU CONCERNING ANTICIPATION, AND AGAIN HE I&' a?YT THE END OF 

THAT ONE, WHICH f WOULD LIKE TO READ TO YOU. 

"IF T H E  DISCLOSURE IS SUF'FICIEHT TO SHOW THAT 

THE NA- RESULT FmWfNG FROM WE OPERATION AS 

TAUGIiT WOULD RESULT fN THE PERFORMANCE OF THE 

QUESTIONED FUNcTfON, IT SEEW TO BE WELL SEX'TIIED THAT 

THE DTSCLDSURE SHOULD RE REGARDED A!3 SWFFICIEHT.* 

NOW, WFIAT COULD BE XORE OF A HaTuRAL FLUW THAW IF YOU 

DOUBLE THE ORIGINAL TEMPLATE STRMDS? YOU -!I% A PRODUCT 

(PAUSE IH PROCEEDINGS) 

€!R. FXGG: HR. PASAHOW REFERRED TO THE NSF GRANT 

APPLICATION, AND HE S A I D  TliAT THIS fiANGUAGE "REPEAT CYCLEw -S 

REPEAT CYCIIF: OVER AND OVER WITH THE: ORIGIISAL DUP-. 

CANDACE L. FRANCIS, OFFICIAL HEPORTPIJR, USDC, 415-431-6080 
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CLOSING ARGUMENT-FXGG 21-3136 

AFllER THESE TWO STRANDS HAVE FILLED OUT, WHERE IS THE 

ORfCfNAL DUPLEX? IT DOESN'T EXIST AwywoRE. PART OF IT WENT 

HERE (INDICATING) AND PART OF fT WENT HERE (INDICATIWC] 0 

DR. RHORANA CLEARLY DIDN'T MEAN BY THIS THAT HOW YOU 

SHOULD SOMEHOW TAKE THESE ElACK APART, PUT THEM BACK TOG-, 

AND REFORM THE ORIGINAL =LEX SO YOU CAN Do IT OVER. HE'D BE 

GOING IN THE WRONG DfRECTIOM IF HE W A S  PROPOSING THAT RIND OF A 

REACTION. 

CLEARLY WHAT DR* KHORANA m S  IS THAT YOU 

COMPLETE THE DOUBLING OF THE ORIGINAL DUPbEX THAT'S PRESENT IN 

THAT CYCLE OF THE REACTION. 

SO IN THE NEXT CYCm OF THE REACTIQN, THIS (INDICATING) 

FILLED OUT TfIE PRODUCT AND THIS FfXlfrED-OUT.PRODUCT WOULD MOT 

CONSTITUTE THE ORIGINAL DUPLEX. 

THIS IS ANOTHER EXAMP= OF HOW CETUS TRIES TO DISTORT 

THE LANGUAGE OF THIS. FIRST, THEY XRGUE THhT "DOIfBwtNG" DOESN"1: 

REALLY MEAN DOUBLING; NOW %BEY ARGUE WEPEAT" DOESN'T REAULY 

MEAN REPEAT. 

TXAT X WOULD BE GOING LAST TODAY AND RE WOULDN'T HAVE AN 

OPPORTUNXTY TO RESPOND TO HE. 

I THINK MR. PASAHOW EIXGHT APPRECIATE THE FR.USTR&TION 

?€TAT DU PONT FELT IN THE PA= OFFICE WHEN IT SUBMITTED ITS 

sumfssrm TO THE PATENT EXAHINER ONLY TO SZT BACK AND WATCH 

CETUS AND HOPFMAN-X;AROCHE INUNDATE THE PATENT EfCAMIllER WITH 

CANDACE L. P W C I S ,  OFFICII& REPORTER, VSDC, 415-431-6880 
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CWSING ARGUMENT-FIGG 21-3137 

ARGUMENTS AND APFIDAVITS AND SO POIlTff UNTIL THE PAmNT EXAMINER 

GAVE IN TO T?IEIR -- TO THEIR WISHES. 
THERE WAS A fiQT OF DISCUSSION ABOUT WHO SHOULD HAVE 

CITED THE NSF GRANT APPLICATION TO THE PATEIN! OFFICE. TEE FAm 

OF W E  MATTER IS, TfIAT IS COHPmELY IRREfiEvANT TO THIS CASE. 

THERE HAS BEEN A LOT OF DISCUSSION OF' THAT BY BOTH SIDES. 

BUT THE OTHER FACT OF THE MATTER IS m T  HR. PASAHOW 

KNOWS WELL MR. DE GRAND1 TESTIFIED THAT DfJ PONT DID NOT KNOW OF 

THE M F  GRANT APPLICATION WHEN XT F I U D  ITS ORTGINAL REQUEST FOE 

RE-EXAMINATION. 

AFTER THAT REQUEST FOR RE-EXAMINAT1014 WAS FILED, DU 

PONT WAS OUT OF THE CAME. DU mm COULD NOT'SUBMIT THAT 

DOcTmEm. c 

CETUS, ON THE OTHER HAND, WAS UNDER AN OBLIGATION. IT 

WAS THEIR OBLIGATION AS A PATENT APPLICANT TO SUBMIT THAT 

DOCLTMEW TO THE PATEWE OFFICE. THEY DIDN'T DO IT. 

m Y  SAY THEY DIDN'T DO IT BECAUSE THEY DIDN'T HAVE: TllE 

APPLICATIOEJ. WHAT THEY HAD W A S  A FORM OF THE APPLICATION W f T H  

SOME HANDWRITTEN NOTES ON IT. 

FINE, THE LINE IS, TRE PATENT EXAMINER NEV&R 

HAD IT, NEVER CONSIDERED IT. 

NOW, Ti33 - 0 THERE WAS DfSCUSSfON OF DR- KORNBERG'S 

BOOK AND THE STATEMEWS THAT DR. KORN3ERG HAS MADE ABOUT PCR. 

MR. PASAHOW READ YOU A SECTION OF MR. -- DR. XORN3ERG.S 

T E s T ~ O M  w m  WHETHER PCR WOULD HAVE BEEN OF INTEREST, 
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CLQSING ARGUMEXF-FfGG 21-3138 

DIDN'T READ THE QUESTION WHERE: I MEED HIM: 

"wowm IT HAVE =EN A m m r m  THAT ma 

LABORATORIES COULD HAVE TAKEN mVJWFAGE OF fW 19701" 

DR. KURNBERG SAYS: VHhT'S  PROBLEM. W E  WOULD 

HAVE LOVED TO HAVE DQNE IT FOR A VARIETY OF REASONS IN 1 
OUR BASIC RESEARCH, BUT AS WE HAVE SAID SEvERAfi TIHES, 

WE DIDN'T fIAvE THE: PRIMERS, AlJo EVEN IF WE'D ItAD THE 

PRIMERS, WE WOULDN'T K N O W  WHAT PRIMERS TO BECAUSE 

WE DIDN'T KNOW THE SEQUENCE OF THE DNA. 

POLYMERASE, WHICH VERY FEW LABS HAD, BUT WE DIDNJT 

SO WE HaD THE 

KAVE DNA SEQUENCING AHD WE DIDN'T HAVE PRIMERS." 

AND IN 1984 WHEN CETUS REDISCOVERED'THIS REACTIOH, 

THAT 0- NEXTHER OF THOSE THINGS WERE CONCERNS. 

BEING WNE ON A ROUTINE BASIS IN LABORATORIES SUC3I AS THE 

UBURhTORIES AT CETUS, AND PRIMERS WERE BEING CKUIWED OUT BY 

S E Q m C I N G  W A S  

AUTOmTED EQUIPMENT. 

IT'S VERY EASY TO mmxcrm ns XHORANA mrm ART WBEN 

YOU CONSTRAIN YOURSELE' TO THE STATE OF THE ART IN 1970 OR 3972. 

BUT WHEN YOU READ THAT P X Q R  ART I1 THE co1sTExT UP WHAT 

A SKILLED PERSON KNEW IN 1984, IT'S A TOTALLY DIFFERENT m m ,  
AND THAT IS THE STANDARD TBAT IS TO BE APPLIED HERE ==USE 

THAT, AS YOU RECALL FROM JUDGE PA!t'EL'S IINSTRUCTIONS, ONE YEAR 

BEFORE THE FILING DATE OF THE CETUS PATENTS IS THE CRITICAL BATE 

FOR DETERMINING WHETHER OR NOT !PHOSE PATENTS ffAvE M Y  VALIDITY. 

(PAUSE IN PROCEEDXlJGS) 
I 

CANDACE L. FRANCIS, OFFICIAL REPORTER, USDC, 415-431-6080 
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CLX)SING ARGUXEEJT-FIGG 21-3139 

PIGG: MR* PASAHOW ALSO KADE A CU-NT THAT D R m  

KORHBERG CITED THE KfrEPPE REFERENCE IN H I S  NEW VERSION OF H I S  

BOOK AFTER BEIHG REMINDED TO DO SO BY DU PONT'S LAWYERS0 

THAT rs S ~ L Y  NOT THE CASE, DU mm BROUGHT THE 

KHORANA PRIOR ART TO DR. KORNBERG'S ATTEE;PTIOW, WIEN WE D m  

TFiAT, WE DIDN'T KNOW THAT DR. KORMBERG HAD A BOOK, A NEW 

REVISION OF H I S  BOOK. 

HE DXD NOT MAXE THAT REVISION AT A SUGGESTION OF A 

DU FONT LAWYER OR ANYONE ELSE CONNECTED WITH DU PONT, BECAUSE WE 

DIDN'T KNOW THAT HE W A S  EVEN WRITING A BOOK. HE DECIDED ON HIS 

OWN. 

HE READ !FHE m P P E  PAPEX AND HI3 SAID, YEAH, THAT 

DXSCWSES PCR. 

JUST AS YOU'VE SEEN SEVERAL OmER SCIENTISTS WHO XAVE NOW 

I'M GOING TO CITE T?iAT IN @Y BOOK. AND HE DID,  

LEARN?ED OF THE KHORANA PRIOR ART HAVE CITED IT IN THEIR 

PUBLICATIONS. THEY CITED KHORANA AND, IN PARTICULAR, THE 

KfrEPPE PAPER AS THE ORfGfNATOR OF !FIE REACTION THAT WE NOW =OW 

AS PCR. 

MR. PASAWOW SHOWED YOU SOME COPIES OF SOME =OS TRAT 

CAME FROH DU POHT. 

AGAIN, HR. PASAHOW KNOWS VERY WELL F'ROM TH3 TESTIMONY 

OF DR. HILLER THAT Iw POrJT FIRST LEARNED OF, FIRST DISCOVERED, 

THE KHORANA PRIOR ART BACK fN DECEMBER OF 1988. THESE MEMOS 

THAT MR. PASAHOW SHOWZD YOU WER3 WRITTEN BY SC-ISTS AT 

DU PONT BEFORE THEY HAD ANY X N O W D G B  OF TI&T KHORANA PRIOR ART. 

CANDACE L* F'RAMCIS, OFFICXAL REPORTER, USDC, 435-431-6080 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

1 4  

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

CLOSING ARGUMEN!FFIGG 21-3 14 0 

f THINK THIS LRWSUXT DEMONSTRATES TFIAT THEfR VXEW OF 

PCR HAS CfIANGED COISSIDERABLY SIBICE THEY LEARNED OF THE XHORANA 

PRIOR ART, JUST AS DR. R " S  DID. 

#R. PASAHOW SHOWED YOU THE BOOKS WRI!ITEi? BY DR. 

SAMBROOK- HIE: DIDN'T SHUW YOU THE DECIARATION THAT DR. SAM3RUOX 

FILED IN THE PATEXT & TRADEMARK OFFICE IN WHICH DR. GAMBROOK 

SAID, wI'VE HOW READ THE KHORAMA PRIOR ART, AND IT mTLLY 

DESCRIBES THE PROCESS TIiAT8S BEING CEAIKED fN THE '202 PATEBIT." 

SO WHY ARE THESE SCIENTISTS CHANGING THEIR WIND? 

THEY'RE NOT CHANGING THEIR MIND; THEY'RE GETTING SOME ADnrTIONAl 

INFORMATION. AND BASED OM THAT ADDITIONAL f N F O ~ T f D N ,  THEY'RE 

COMING TO THE IOGfCAL CONCLUSION THAT TIIE EXORMA PRIOR ART 

PREEMPTED, WAS THE FIRST DISCOVERY OF rn BEACTION THAT rs 
CLAIMED IN THE CETUS PATENTS. 

NOW, DOCTOR -- MR. PASAHOW REFEXRED AGAIN TO TNE 

CONDITIONS THAT WERX DISCOVERED BY DR. KARY W S .  AGAIN, f 

WISH WE KNEW WHAT THOSE CONDITIONS WERE, AND f WISH 

THE CLAIMS, Xnrr THEY'RE NOT. 

WERE 11 

BUT WHAT WE CAN I&OX AT ARE SOHE OF THE STATFNEHTB TWC 

C3TUS' SCIENTISTS HAVE MADE OUTSIDE OF TFlE COURTROOM REGARDING 

HOW DIFFICULT IT IS TO COME UP WITH THE CONDITIONS FOR 

PRACTICING PCR, 

AND YOU RECALL mIS MEXORANDUM THAT DR. HENRY 

WROTE- THIS EfEMoRANMRa WAS WRI- ON H0-R 4=# 1985. 

HOW, CETUS DISAGREES WITH OITR INTERPRETATION OF TEIE 

CAMDACE f i e  F R M C f S ,  OFFTCXAL REPORTER, US=, 415-431-6080 
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CIOSfNG ARGWENT-FIGG 21-3141 

m N T S  THAT LED UP TO THXS mORANDlJM* AND IT HAY BE TSAT 

CETUS' INTERPRETATION OF THOSE EVENTS THAT LED OP To THIS 

MEMO RAN^ ARE CORRECT, 

BUT THE FACT REMAINS TfIAT WHEN THIS -0- W A S  

WRITTEN, THE ONLY THING THAT CETUS HAD S A I D  TO ANYONE A30W PCR 

WAS SAID AT THE OCTOBER 1985 EUHAN GENETICS MEETING. 

AND YOU W I L L  RE- DR. SNINSKY'S TESTIMONY TEIAT WHAT 

W A S  DISCWSED AT THAT HUMhN GENETICS HEETfNG WAS WRAT HE CALflED 

TiIE BASIC PKINCIPLE OF PCR. 

AT THE TIHE OF THIS MEMO# CETUS HAD PUBLISHED HOTXlHG 

WHEN THIS ELEM0 W A S  W R I m N ,  THE SCIENCE ARTICLE !IXAT IS ELSE. 

REFERRED TO HAD BEEN SUBMITTED, BUT YOU'VE LBARRED IT RAD HOT 

YET BEEN ACCEPTED FOR PUBZlfeATION. c 

LEAVING A I L  THAT ASIDE, THOWGH, LOOK AT THE LANGUAGE 

THAT DR. ERLICH USED. 

HE SAID: "ONCE THE F?JNDAMENTAL SRINCIPfiE OF PCR HAS 

BEEM DfSCIDSEDe" HE DIDN'T SAY "ONCE ALL OF THE DETAILS OF THIS 

PAPER THAT WE'RE GOING TO PUBLISH ARE DISCLOSED." 

CANDACE L. =CIS# OFFICIAL REPORTER, U S E ,  415-431-6080 
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CLOSING ARGUMEKF-FfGG 2 1-3 14 2 

sEMI-oBvIous 0 WIU BE APPARENT E v m m A m Y . "  

THE KfxORANA PRIOR Axrr DISCLiOSES F'UMDAXEMTAL 

IOOK AT. 

mI5 ISN'T THE ONLY THING THAT DR. ERLICH WROTE ON THA' 

SUMECT, THOUGH. 

YOU'LL RECALL A LETTER THAT DR, ERLICH WROTE TO DR* 

MULLIS. AND HERE DR. ERLfCH IS TRYXNG TO SORT OUT WHO SII0xJI;D B1 

GIVEN CREDIT FOR DISCOVERING WHAT AT CETUS. 'THERE SEEMS TO HAvl 

BEEN SOME DEBATE BETWEEN HI13 AND DR. MUUIS -UT THAT. 

BUT DR. ERLICH CONCLUDES THAT: 

"IN FACT, THERE IS LITTLE REASON To EXPE.CT 

THF, PCR METHOD WULD NOT WORK" -- AND HE EMPHASIZES 

mNOTw -- *WOULD NUT WORK ON A PLASMID." 

WELL, THIS COMES BACK TO THE m D T H  OF TIIE CLAIMS. 

THE CLAIMS COVER THE USE OF PCR ON PLASMID. 

BUT PLASEiID IS A SIMPLEX SYSTEM. IT XS NOT AS SXHPfiE 

DR. ERLIM W A S  VERY ACCURATE XEJ H I S  STAT- m T  
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(PAUSE IR PROCEBDXHGS) 

HR. FIGG: DR. EIuufS HAS AIS0 XADE SOME OUT-OF-CO- 

STATEMENTS THAT ARE VERY INSTRUCTIVE ON WHAT WE'VE BEBN TALKI13G 

ABOUT. 

THIS IS THE ARTICLE: THAT DR. mLLIs WROTE XES A SOURNAL 

CALLED CLTRRENT N)MExuNICATIONS. 

mPOLYMERASE CEEAIN REACTION: WRY XT WORKS." 

VERY RELEVAN!F TITLE. 

DR. MUUS SAYS IN THIS PAPER: 

"- - 0 ADMIT IT'S DIFFICULT TO FIND 

SITUATIONS IN WHICH IT W I L L  NOT WORK." I 

THERE'S NO MENTION OF THE FOURTH DIMENSION IN THERE; 

l"ERE'S NO KENTION OF SOME CRITICAL TIME WfEJaOW THAT WE CAN'T 

2UfTE FIGURE OUT WHAT THAT MEANS. 

(PAUSE IN PROCEEDINGS) 

EIR. FfGG: THE W T  PAGE OF THIS ARTICLE PERHAPS H&S 

%E MOST CONSTRUCTIVE CmMEm.' 

DR. HULLIS CONCLUDES A IDHG DISCUSSION AWUT THE 

VARIOUS CONDITIONS TBAT ONE IDOB AT IN PCR, AND SAYS -0 HE 

CONCLUDES THAT: 

"THE FRAGMENTS MELT EAsxLy mmw 95 DEGREES 

AND THE REACTIONS WORK FINE UNDER ANY -ON- 

CONDITIONS." 
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PLASMID. 

CAMDACE L, =CIS# OFFICIAL  PORTER, IJSDC, 415-431-6080 
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CLOSING ARGUKEHT-FIGG 21=-?144 
\ 

EMPHASIZING, WHICH NO ONE COULD HAVE FIGURED OWT AND NO ONE 

COULD HAVE MADE THE KHORANA PRIOR ART WORK, ARE THE CONDITIONS 

THIS STATEMEW EXPfiAfNS WHY YOU DON'T FIND ANT 

CONDITIONS IN THE CLAIMS OF THE CETUS PA-$: 

DIDN'T CONSIDER THE CONDITIONS IMPORTANT. 

PERSON SKILLED IN THE ART WOULD BE AB= TO FXGURE OUT WHAT 

BECAWSE THEY 

THEY ENEW THAT A 

CONDITIONS TO USE TO V THAT RBACTION WORK. 

(PAUSE fN PROCEEDINGS) 

FIGG: NOW, AGAIN, MR. PASAHOW HAS COm BACK AND 

HAS ATTEMPTED TO CAST FUR- CONFUSION ON DR. MOLINEUX'S 

EXPERIMZNT -c 

(PAUSE m PROCEEDINGS) 

KR. FIGG: AND HE APPARENTLY FINDS IT ZEJCONCZIVAE$U 

THAT DR. BlOLIMEXJX GRAPHED ON TfIfS GRAPH HHAT RE SAID HE GRAPHED. 

AND HE FINDS IT INCONCEIVABLE BECAUSE HE CAN'T CONCEIVE 

OF HOW THESE NUMBERS CAN REPRESENT A SCAIZ TO INDICATE 'ISE 

DIFFERENCE RATHER THAN SOHE READOUT THAT CAME OWT OF A GEIGER 

COUNTER. 

YOU HEARD DR. MOlZNEUX EXPLAIN THAT HE DILUTED THESE 

REACTIONS, SO THE SCALE CFiMGES. YOU CAN'T KEEP THE S W  THE 

CHANGE -- THE SZWE WHEN YOU DO THAT, 

AND YOIS HEARD DR* W L B E R G  AGREE WITH m T  ON 

CROSS-EXAHZNATIQN, AND YOU HEARD DR. DAHLBERG AGREE THAT TH3 

CANDACE'L. FRANCIS, OFFICIAL REPURTER, DSW, 815-431-6080 
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Cfx)SING ARGUMEk?T-F'XGG 21-3145 

ALTERHkTIVE WAY OF PXD?TXNG THIS WAS THE WAY THAT HE EEAD 

SUGGESTED EARLIER IN HIS FIRST STEP -- TESTmONY XlS WHICH DR, 

MOLINEUX eAELE BACK TO SHOW YOU ON THE BACK -- TO PYYT FOR YOU 01 

THE GRAPH. 

THIS EXPERTMEHT CLEARLY SHOWS NOT ONLY PCR; mrs 

EXPERfmNT SHOWS THAT, FOR THIS G Y S T a  THAT DRe EIOUNEDX W A S  

WORKING WITH, HE HAD WORKED OUT THE CONDITIONS WELL ENOUGH THAT 

BE W A S  SEEING 100 PERCENT DOUBLING ON EACH CYCLE. 

THIS IS WHAT CETUS CLAIMS TO BE TKE KERWEL OF PCR, THE 

EXPONErrrXAL AMPLIFICATION, AND IT'S SHOWN IN THIS GRAPH VIVIDLY, 

(PAUSE IN PROCEEDINGS) 

MR. FIGG: LADIES AND GENTI*EPLEN, YOd HAVE -- YOU RAVE 

HEARD FROM A LOT OF SCIENTIFIC EXPEXTSe YOU PROBA3LY NEVER 

TBOUGHT YOU WOULD BE AS WELL-EDUCATED IN S O M E ~ I N G  mrs . 
THIS HIGH-TECH AS YOU HAVE BEEN. 

BUT WE HAVE H U R D  FROM ONLY TWO PEOPLE WHO SAID THAT 

THEY HAVE PRACTICED PCR WITH THEIR OWN HAPJPS. DO YOU REMEMBER 

WHO THOSE PEOPLE ARE? THEY'RE DRe HULLIS, CERTAINLY, IWD 

THEY'RE DR. IAN EIOLINEIIX. 

DR. MOLINEUX PRACTICED PCR WfTH HIS OWH HAWDS IN 1971, 

1972. DR. MULIJS REDISCOVERED TECHNIQUE IN 1983, AND HAS 

CERTAINLY DONE A frcrp OF PCR WITFi HIS OWN RANDS. 

THE FIELD OF BIOTECHNOLOGY HAS CH&NGED EHORMOUSLY OVER 

THAT DECADE. AS YOU'VE HEARD OVER AND OVER AGAIN, THESE 

THAT ARE SO ESSENTIAL TO H.kRING %'IUS TECHBtIQUE WORK WERE 

CANDACE L. -CIS, OFFICIAL REPORTER, WDC, 415-131-6080 
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=SING ARGUMENT-FfGG 21-3146 

EXTREMELY DIFFICULT TO G3T RACK IN THOSE DAYS, BUT IN 1983, YOU 

CAN GET THEM OFF OF A MACHINE, 

ANAx;yTICAL PROCEDURES WHICH WERE PRIMITIVE IH Z972 W 

MQCH EIORE SENSITIVE IN 1983. THIS HIGHER SENSfTfVIW m D  

SCIENTISTS TO USE MUCH SHALLER AMOUNTS OF DNA IN THEIR 

EXPERIMENTS IN 1983 ZWD 1984. 

WE'VE ALREADY TALKED ABOUT THE FACT THAT DNA SEQUENCIM 

BECAME A ReALXTY BY 1983, 1984. 

SCIENTISTS IN THE KFIORANA LAB. 

IT WAS NOT AVAILABLE TO THE 

NOTWITHSTANDING THESE OBSTACLES, -2 fiaaoRplToRY 

DISCOVERED THIS TECHNIQUE TfIAT HAS HOW BECOMZ KNOWN AS PCR. 

DR. KHORANA AND HIS IABORXWRY WERE'TRULY AEEXD OF 

BUT THE FACT THAT HE WAS AHEAO OF HZ8 TIME SHOULD THEIR TIME. 

NOT ENTITLE CETUS TO APPROPRIATE FOR ITSELF -T WHICH DR. 

ICHORANA DISCOVERED AND DEDICATED TO THE PUBLIC, 

YOU HEkRD DR. MUUIS TESTIFY THAT THE CWLW OF THE 

' 2 0 2  PATENT WOULD COVER TIIE AMPLIFICATION OF THE DHA DUPmXES 

THRT DR. KI;IEPPE USED AND THAT DR. MOLINEUX USED, 

fP THESE PATENTS STAND AND DR. KHORANA OR DR. H O L I m  

WERE TO =PEAT -- FOR COEIMERCIAL PURPOSES, IF THEY 

REPEAT TODAY THE WORK THAT W A S  DUHE IN THAT LIBORATORY B A a  XH 

1972, THEY WOULD BE INFRIISGfNG THE CETUS PATENTS. 

To 

m S E  PATENTS SHOULD NOT STANDI 

MR. PASAHOW SHOWED YOU A COW OF TXE VERDICT PORW OM 

TEE TEXIEVXSION SCREEN, AND I URGE YOU TO MARK "YES" UNDER THE 

CANDACE L. =CIS, OFFICIAL REPORT%& 415-431-6080 
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ANSWERS TO THE QUESTIONS ON VALIDITY IF YOU e0NCM;TDE THAT THOSE 1 

PATENTS ARE INVALID. 

THANfc YOU VERY MUCH, W I E S  AlfD GEWFfiEMEN, FOR YOUR 

PATfEMCF, AND ATTENTIVENESS, 

THE COURT: LADIES AWD GENTIZMEN, WAS TFIIS THE DAY THAT 

6 YOU SAID YOU WEFtE GOING To STAY UNTIL 2:00? OR THAT'S MONDAY. 
5 1  

THE COURT: OR SOME LATER HOUR? OR ARE YOU PUNHING TO 

LEAVE AT THE ORDINARY TIME AS HERETOFO~ EXTEHDED? 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

WERE YOU P-ING TO WVE AT THIS TXME? I 

IS, YOU WILL BE COMING BACK, AS YOU'VE &REED UPON, AT 8:OU 

O'CLOCK ON MONDAY? I THE JURORS: (NODDING HEAD,) 

THE COURT: OKAY. YOU W I U  COME IN HERE AT & Z O O  

O'CmCK. 

r wrm GIVE YOU TWE VERY FEW C Q N C ~ D I N G  INsmumoHs -- 
THEY CONSIST OF ABOUT FIVE PAGES -- AHD REVIEW THE VERDICT FORM 

wrm YOU. AND THE EXHIBITS WILL EITHER BE PLACED IN rn 

JURYROOM W I T H  YOU OR MADE A V A I W L E  TO Y W ,  DEPENDING UPON THEIR 

SIZE OR - AND SO PDRTH. 

NOW, ALSO, I UNDERSTAND THAT SO= OF YOU WOULD ACTUAUY 

--- - 



0 
16 

r' 

+ -  

I 

0 

f 

D 

b 

.r' 

1 

a 

3 

4 

5 

6 

7 

a 

9 

10 

11 

12 

13 

1 4  

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

21-3148 

I DON'T K N O W  WHETHER THAT'S SORT OF OUT OF BAFF'LEKENT AND SHOCE 

I SUSPECT IT'S BECAUSE YOU'RE REAI&Y VERY CONSCfENTIWS AND YOU 

W A N T  AN OPmRTUMITY TO STUDY THEM OVER. 

SO WE HAVE YOUR OWN PERSONAL VOIDHE EERE FOR YOU, BUT 

ARE SOME INSTRUCTXONS THAT GO U N G  WITH IT: 

WITH ANYONE ELSE, 

IF THERE HAPPENS TO BE A LAWYER WHO LfvES 24EXT DOOR, 

YOU CAN'T GO NEXT DOOR AND !CALK TO THP: WLWYER ASK EIM OR EIE] 

WHAT THEY !FHXNK OF THESE IESSTRUCFXONS, OR IF THEY HAVE ANY 

PARTICULAR INTERPRETATION OR VIEW. I 

YOU CAN'T GO TO THE LElW LIBRARY, p. ANY RESEARCH. 

YOU SHOULDN'T EVEN -* AND MUST NOT EVEN lrooK UP W Y  OF 

THE WORDS IN THE DICTIONARY, WEBSTER'S OR ANYTHING MORE 

TECHNICAL THAN THAT AT ALL. 

THE BEST OF THEM !MiAT YOU CAN, AND THAT 3aAY WELL BE HEWFUL TO 

YOU PROCEED. 

CANDACE La FRANCIS, OFFICIAL REPORTER, WDC, 415-431-60&0 
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BUT PLEASE DO NOT DISCIISS THEn WITH ANYONE ELSE, 

THEY'RE FOR YOUR OWN PERSONAL USE. 

RESEARCH OR INQUIRY OR CHECKING UP WORDS, 

AND DON'T DO ANY f N D E P m m  

~ 

AND HAVE A VERY, VERY PLEASAHT WEEKEND, AND WE'LL SEE 

YOU OR MONDAY AT 8200 O'CmcK. YOU. 

(JURY' EXCUSED) 

(OPEN COURT, JURY NOT PRESENT:) 

THE COURT: 

HR. PASAHOW: 

ANYTHING PURTHER AT mfS TIME? 

I JUST WANTED To INQUIRE W?€AT Tm COURT'S 

PRACTICE IS ABOUT COUNSEL'S PRESWCE WHEN THE JURY'S 

DELIBERATING 

THE CUURT: CAN YOW BE WITHIN . .' 
(LAUGHTER) .._ 

MR. PASAHOW: THAT IS, DO WE HAVE TO -- 
TfTE COURT: YOU SHOULD BE CONFINED AS m N G  AS THEY )IAvE 

BEEN HAYBE. 

m* FIGG: WE DESERVE IT. 

EIR, PASAHOW: THAT'S WHAT I W A S  OF. 

QIAUGRCER) 

THE COURT: cm roo BE accmsrsm wrmm 15 ~ N U T E S ?  

m. FIGG: YES. 

MR- PASAHOW: CERTAINLY. WZLL-- 

F I G :  WELL, 2 0 ,  

r" 
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BE ABUm 20 MINtrsES. 

THE COURT: OKAY. 

MR- fASAHOW: AND WE BOTH CAN CARRY -=AB= PHONES, 1 

GUESS, SO WE CAN BE READILY ACCESSIBLE. 

HR. PIGG: YES. 

THE COURT: YES. A LITTLE HIGH-TECH. 

AND MAYBE -- AND, IN FACT, IF A QUESTION COMES UP, THE] 

WE CAN, 

CALL -- 
I SUPPOSE, CALL YOU AND WAYBE BVEN HAVE A COHFERMCE 

EIR. FIGG: SURE. 

THE COTfaT: 

ORDINARILY, WHAT -- WHAT WE W IS, 

-- IF THAT'S NECESSARY, 

GIVE: THE JURORS P 

SKEET OF PAPER -- OR SWEETS, FORMS ACTUAXIfiY -- IN WHICH m Y  

INDICATE WHAT THEIR QUESTIONS ARE. 

SO= OF THEM ARE SO PRO FORMA THAT I JUST WRfTE A NOTE 

BACK- FOR E-=, THE QtJXSTfON, 'WAY WE HAVE A D I c T f O m Y ? "  f 

DON'T ASK,  "DO YOU PREFER WEBSTER'S OR BLACK'S?" 

"NO, YOU MAY NOT HAVE IT." 

RECORD, OR SOMETHING RATHER P-CZ'ORY LIKE THAT. 

I JUST WRITE, 

AND THAT W I U  BE PIRESERVED FOR 

OBVIOUSLY fF IT GOES TO AN EXPIANATfOM OF AN 

INSTRUCTION, SOmTHING ELSE, THEN I: WILL CONSULT WITH YOU BEFOm 

NOTIFYING YQU. 

BUT ALL OF THE NOTES THAT THEY SEND OWT AND ANY ILNSWERS 

THAT I GIVE THEM I PIIT IN MRfTfNG, 

OPEN COURT. 

UIUZSS WE'VE DDN3 IT f;N 

 DACE L. p m C f 6 ,  OFFICIAL REPORTER, 415-431-608* 
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SO I THINK THAT'LL BIZ ADEQUATE. AND TffEy'U ONLY BE 

HERE -- WE'LL ONLY NEED TO BE IN HERE FOR A FEW MINUTES AT TRE 

VERY E!EGfHNfNG To GIVE THEM THE CONCLUDlNG INSTRUCTfQNS AND THE 

VERDICTNIRM. OKAY? 

MR. FfGG: DO YOU HAVE A ==ICE -UT T-NG WITH 

THE JURORS AFTER THE VERDICT COMES BACK? 

I WAS INVOLVED IN b CASE A YEAR OR SO AGO 0- 

THE COURT: 

m* FIGG: NO. 

ONLY IF IT IWESR'T GENERATE ANY MOTIONS. 

(LAUGHTER) 

MR. FIGG: THAT WAS ABOUT WHAT f WAS W I N G  TO SAY, 

I WAS IBNOLVED IN A CAGE A YEAR OR $0 AGO WERE THE 

JUDGE ALUlWED THE ATTORMEYS TO GO BACK, AWOMFANIED BY THE 

JUDGE -- 
THE COURT: UH-HUH, 

EIR. FfGG: -- AND TO JUST GET SOME VERY BASIC FEELINGS 

FROM mE JURORS ON THE COHDITION THAT THEY WOULD NOT BE USED 3N 

ANY MOTfOPIS OR ANYTHING L3BE THAT. 

THECOURT: YES, RIGFIT. RIGHT. RIGHT. 

KR, FXGG: AWD IT'S SORT OF AN INTERESTING FEEDBACK TO 

GET 

THE COURT: WELL, I CERTAINLY fIAvE 191) PROBIZM W I T H  YOU 

DISCUSSING, YOU KNOW -0 AND r DISCUSS WITH THEE~ S O ~ T I E ~ E S ,  WIs 

CANDACE L. FRANCISI OFFICIAL REPORTER, U S E ,  415-431-6080 
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m. FXGG: m-mnl. 

THE COURT: -- "OR HORB COHVENIENT FOR YOU," OR 

WHAmVER. 

AND I'M -- I'M SURE IT'S HELP= TO FIND OUT THE S W  

THING AS FAR AS YOU'RE CONCERNED. 

MR. PASAHOW: (NODDING HEAD.) 

THE COURT: AND WHAT ABOUT TXE PRESEHTATIONS OR 

WHATEVXR. 

MR. FIGG: (NODDING LIEAD.) 

THE COURT: THAT KIND QF THING IS FINl3. 

IN TERW OF HQW !€+HEY ARRIVE AT !PHELR DECISION 0- 

pIR* FIGG: NO, 

THE COURT: -- AND WHY, ET CETERA, NU. 

MR. PASAHOW: (NODDING HEAD,) 

TXE COURT: BECAUSE I -= IT ONLY ImTEN STARTS A ROUHD 

TWO OR THREE OR FOUR, WHATEWER IT HAY BE, AND r DON'T WANT TO DC 

m T  . 
MR. FfGG: NO. I DIDN'T HAVE THAT IN MIND. 

THE COURT: IF YOU DON'T LIKE THE VEROfCT 0- IF YOW 

DON'T LIKE THE VERDICT OR SOHE -= SOMETHING THAT YOU mrm m~ 

COURT DID THAT GAVE R ~ S E  TO THAT m r c T  -- 
MR. FIGG: TOOBAD. 

N X m  CIRCUXT. 

[LADGHTER) 

CANDACE L. FRANCIS, OFFICIAL REpolRTER, USDC, 415-433-6080 
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THE COURT: AND YOU CAN TALK TO THEM; OmY? 

m* FfGG: OKAY. 

THE COURT: FINE. WE=, HAVE A NICE WEEKEND, EfFERYONE, 

WR. PASAHOW: -. 
THE COURT: AND 1 GUESS IT WILL TAKE YOU AWHILE To HOVl 

AU THIS STUFP OWT OF HERE, BUT YOU'RE GOING TO HA= TO WORX 01 

wzm LURLXNE WHAT GUES AND WHAT STAYS rN TEIZKS OF m EXHIBITS, 

SO WE'U SEE YOU AT 8:OO Q'CLoCK ON bloNDAY. 

DER. PBSJWOW: THANK YOU, YOUR HONOR. 

(COURT m U U B H E D  AT 1:32- P.H. To RECuNVEm 
.- 

MONDAY, FEBRUARY 25, 1991, AT 8t00 O ' W C K  A.H.) 
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