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Preface

The idea for this study emerged from my personal experience working as a consultant for
Linkpoint Europe in China. While I was boosting energy projects there, I confronted
political and legislative issues on a daily basis similar to those described here. Which clearly
demarcated the extensive differences between projects that looked for a fast economic
benefit and those that were more sustainable and clean but had a longer period of return on
investment. In my experience, sustainability issues were subordinated to a rapid return on
investment and since then I have been interested in creating a more sustainable

development process in Asia.

The Mekong Region interested me in particular because of its intrinsic peculiarities,
namely: 1) it has rich and fragile ecosystems, 2) it has remained isolated and 3) it faces rapid
economic growth in the near term. This region is classified as one of the most important
biodiversity hotspots worldwide. Timber and mineral resources are abundant in the area
and could be consumed in a short time due to rapid economic development, producing
dramatic changes in ecosystems and native species. The region is ideal for setting new
standards of performance that lead to sustainable development. I firmly believe that similar

situations will recur in other developing countries in the future.

The environmental impact section of this study can be seen as a first-hand account of what
is actually happening on the ground. As I drove through the region, I saw and filmed a
great deal of what I had informally studied beforehand, and what I have now researched in

depth.



98%0E

GREATER MEKONG SUBREGION

~J
Bay of 9
o ¢
Bengal X
ow

ANDAMAN

S5EA

10%0rN

of ¥ e
8 ."-r N J R s

./\_‘
= o
o P
o

wlf oK Tonkin
il

. Economic Corridor

Nor:thrSI.ou;l:h

(Qriginal) s:«

10%0M

05-gms4220 RM

Source: Asian Development Bank. Road and area that will be directly affected by its construction.




Introduction

The Kunming-Bangkok Expressway is a 1900-kilometer-long road that breaks the isolation
of thinly inhabited areas in the Mekong region. This new highway connects four countries:
the People's Republic of China, Lao People's Democratic Republic, Myanmar and Thailand.
It stretches south from Kunming to Jinghong and traverses the border at Jinghong into
Laos. It crosses through highlands in southern Yunnan and Laos before entering Thailand,
where it continues southward until it reaches Bangkok. The project was initiated 1999 and
is expected to be completed in 20138, reducing the travel time from Kunming to Singapore

via Bangkok from three days to 20 hours.

The Expressway is a two billion dollar project that will promote trade and economic
cooperation between China and The Association of Southeast Asian Nations (ASEAN)
countries and have a major influence in the Southeast Asian region, transforming economic
and social patterns. It is projected to be a driver for massive economic growth in the
surrounding areas. Trade and tourism facilitation agreements will deeply integrate
mainland Southeast Asia with China, reinforcing the effect of the China-ASEAN agreement
to achieve regional free trade (Thiengburanathum, 2006). The China-ASEAN Free Trade
Agreement (CAFTA) promotes the idea of trade liberalization as well as facilitation of the
development of the country’s southwestern region. The new trade agreement includes
China and the Association of Southeast Asian Nations’ 10 member countries, covering a
population of 1.9 billion and involving about US$4.5 trillion in trade. Due to the road and
these trade-facilitating agreements, China is expected to send more tourists to the area,
while also bringing in natural resources and other commodities from Southeast Asia to feed

1ts ravenous economic boom.

Since the road has been constructed, there have been several direct eftects throughout the
area:

1. Employment has been diversified (agriculture, commerce and services)
(Phitthoumma, 2011);

2. Export value has increased (88.3% compared to 2005) (Phitthoumma, 2011);



3. Tourism has grown five-fold (50,000 in 2005 to 250,000 in 2010) (Phitthoumma,
2011);

4. Domestic and international investments have increased both in agriculture and in
processing industries (rubber, tobacco, wood, mining) as well as in tourism services
(Phitthoumma, 2011); and

5. The poverty ratio has been reduced (87% in 1998 compared with 31.1% in 2010.

(Phitthoumma, 2011).

More than 70 million habitants already live in the Greater Mekong area, and the population
is projected to grow rapidly due to the economic development brought by the highway,
connecting not only the two major cities for which it is named, but also a number of smaller
towns along its route. The North-South Economic Corridor initiative requires road, rail,

water transport, and air transport linkages. The key components of the project are the:

a) Chiang Rai-Kunming via Lao PDR Road Improvement Project;

b) Chiang Rai-Kunming via Myanmar Road Improvement Project;

c¢) Huay Goan (Nan)-Phak Bang (Lao PDR)-Udom Chai-Boten-Chiang Rung (PRC)-Kunming Road
Improvement Project;

d) Kunming-Hanoi-Haiphong Transport Corridor Project;

e) Railway development;

f) Air transport development;

g) Developments related to the Upper Lancang/Mekong River Commercial Navigation Agreement;

h) Cross-border facilitation of the movement of goods and people; and

i) Human resource development for the transport sector.

Other Infrastructure:

J) Development of an electric power grid;

k) Promotion of regional energy cooperation arrangements;

1) Development of a telecommunication backbone;

m) Development of Mekong River tourism;

n) A pre-investment study for the North-South Economic Corridor (Asian Development Bank, 2005); and

o) Establishment of a special border economic zone in Chiang Rai Province, Thailand

(Asian Development Bank, 2005).

While the road network will almost certainly generate positive benefits for some sectors of

the economy, it will also have negative sociological and environmental outcomes. The




change in economic activities and the increase in population are already causing the

tollowing conflicts:

(1) Effects on income disparities: growth in the border areas may not reach the rural or otherwise isolated
communities, leading to two-tier growth scenarios for the regional economies.

(2) Trafficking: the border regions are closely associated with illegal narcotics dealing and use, human
trafficking, and an increased incidence of HIV/AIDS.

(3) Traffic accidents: the annual economic loss from road accidents for GMS countries has been estimated at
over $4.7 billion annually, or more than 2 % of annual GDP.

(4) Environmental concerns: changes in land use, water degradation, increased emissions, etc., are not
explicitly taken into account.

(5) Equity issues: unsightly or highly polluting activities often are located in areas where the population is

vulnerable or has fewer resources with which to fight such placement decisions. (Stone, 2008)

(Asian Development Bank, 2005)

In the present project, I analyzed the relationship between fast economic development and
the environment. The area affected by this road is a perfect example of the tradeofts
between economic development and environmental consequences. I have chosen this road
because it crosses the thinly inhabited and isolated upper reaches of Laos, Myanmar and
Vietnam, areas that in recent decades have been untouched by development until now
because of heroin trafticking. But since the beginning of the road construction, the pace of
economic development and social and environmental changes has accelerated in the region.
My objective was to learn if the ecosystems were strongly disturbed by the economic and
industrial development process. In cases where ecosystems were lost, if this process was
bringing negative social effects to the population, or if the inhabitants preferred the new
economic opportunities brought by the development process (investments, jobs and
infrastructure). My research convinced me that in this area, fast economic development
implies negative consequences for some parts of the population, primarily the ethnic
minorities and indigenous groups dependent for their survival on natural resources such as

forests or lakes.

In order to better understand the problem, I have chosen to investigate rubber plantations,
one type of private investment project that is very popular in the Luang Namtha region in

northern Laos, since the road has facilitated transport to China. I view this type of business




as a microcosm of the more general sociological and environmental distress created by the
highway. In this project I will analyze the environmental and social consequences of rubber
plantations more deeply, as well as the legal and economic factors around them. Finally, I
propose a set of guiding principles and recommendations to facilitate the design of
traditional legal norms and soft law norms, understood as quasi-legal instruments which do
not have any legally binding force but that could help to protect ecosystems from this type

of investment and facilitate more sustainable economic development in the region.

Roadmap

This project begins with a background, in which I discuss several topics concerning the
ecological, historical and geographical importance of the Mekong Region, explaining the
most important problems in social and environmental terms. This leads to Chapter 2, where
I present the objectives of the study. Chapter 3 adds the methodologies I used to form a
balanced and inclusive picture of the eftects that the Kunming Bangkok Expressway will
bring to the region. In Chapter 4, I present the conclusions after the investigations, which
are supported by the interviews. A discussion of all of these topics provides the background
necessary for an understanding of one of the most important environmental and social
problems in the region, the rubber plantations in Luang Namtha Province, in northern
Laos. Chapter 5 provides a deep analysis of the problem, the region, and the political and
legal context. Through this analysis, we will see in Chapter 6 that the traditional legal tools
are not working in practice toward the objective of developing the rubber plantations in a
sustainable way that protects environmental and social values. In Chapter 7, I propose
solutions to control investment in rubber plantations in the area. A short conclusion is
presented in Chapter 8, summarizing the problem, the reasons why the proposed solutions

should work, and why they will be even more eftective in the future.



1. Background:

During the summer of 2010, I followed the 1900 kilometer-long Kunming-Bangkok
Expressway, heading north into Laos by Chiang Khong, crossing the Chinese border at
Mohan, continuing to Xiaomenyang and Kunming, the provincial capital of Yunnan
Province in southwestern China, and finally ending in Hanoi, Vietnam. I wanted to discover
first-hand how the economic development of the area was affecting its valuable
environmental resources, and the influence that this transformation was exerting on the

local populations.

While the GMS is endowed with vast natural resources, years of unsustainable exploitation
and lax regulations have extensively degraded the sub-region’s environment (United
Nations Environment Programme, 2007). Rapid economic and demographic changes, the
impact of development and urbanization, and the relative weakness of protective regulatory
institutions have compounded the problem. Environmental degradation has serious
implications for the people in the GMS (United Nations Environment Programme, 2007).
One good example is the construction of dams for hydroelectric power. Dams pose a threat
because they cause fragmentation of aquatic habitats, block fish migration routes, change
water levels and flow patterns, and increase water loss by evaporation. Large, slow-
growing, late-maturing fish species such as the giant Mekong catfish and giant barb are
declining most quickly. These species have been a basic component of the diet of the

populations living in the Mekong River Basin.

More than half of the population is dependent on natural resources and primary sector
activities (e.g. forestry, fisheries, agriculture) for their livelihood and for economic growth.
(RAINFOREST-RESCUE, 2011) This direct link between poverty and environmental
degradation means that the rural poor are especially vulnerable to the eftects of further
degradation. The bulk of the poor are dependent for their livelihood on direct utilization of
natural resources. As the region experiences rapid economic growth, heavy pressure is
being exerted on these shared natural resources, resulting in serious consequences such as
deforestation, polluted water bodies, poor urban air quality, indiscriminate conversion and

degradation of agricultural lands, declining fish and wildlife populations, and even



migration of populations. In sum, the degradation of the shared environmental resources
compromises the ability of the rural poor in the GMS to maintain a decent livelihood and
quality of life. (United Nations Environment Programme, 2007) For example, poor
communities, which are dependent on natural water resources, do not longer control the

quality of their water or the bulk storage of water supplies.

It must be emphasized that environmental conflicts (defined as any type of political, social,
ethnic, religious, or territorial conflicts, induced by any environmental degradation)
(Libiszewski, 1992)) over natural resources in Southeast Asia are not the accidental by-
product of miracle economic growth. They are a consequence of the political and legal
model itself. Laws and regulations do exist in the GMS countries, but are not enforced.
Laos' Sixth Party Congress (held in 1996) states that the government's "aim is to achieve a
balance between increasing productivity and preserving Laos' soils, forests and water
resources.” (Tookey, 1997) In this country, the environmental and social laws, regulations
and policies are good on paper, but the companies building the dams are not adhering to
them. The Laotian government does not seem to be enforcing the laws and policies that it
has adopted. Eleven cases studies of dam projects tell troubling stories of poor planning,
inadequate compensation and mitigation measures, and broken promises to the affected
villagers. (International Rivers, 2008). There is a fear that the implementation of
environmental laws will scare away foreign investors, who look for the most lax
environmental regime. For example, in China many foreign investors feel puzzled about the
adjustment in the Chinese policy regime because one favorable factor which used to be
attractive, lax environmental requirements, will gradually be phased out (Chen, 2009). The
single-minded emphasis on exports also exacerbates such conflicts and crises (Mahotra,
1999). Not only are international legal tools not working, but national laws also are not
being implemented due to the strong interests of economic powers that relegate

environmental concerns to second place.
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2. Objectives:

This study aims to analyze the existing model of development in the area affected by the
expressway. It seeks to determine whether the development of this area is negatively
affecting the ecosystem of the region, and if this process is having negative impacts on the
local population. The study also asks whether the governments of the region are taking
appropriate measures for reducing to a minimum the environmental impact caused by
economic and industrial development, or if instead environmental issues are considered
secondary. Another objective of the study is the identification of a particular environmental
problem associated with unsustainable economic development in the area. The problem
selected is the rubber plantations in the Luang Namtha Region in northern Laos. The rapid
expansion of these operations is causing an important problem of deforestation and lost
habitat. I will analyze the economic situation and legal framework that led to the present
conditions. Finally I will propose legal and quasi-legal actions to control the rubber
plantations and to help redirect the development of the area toward a more sustainable

future.
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3. Methodology:

In order to form a balanced and inclusive picture of the effects that the Kunming- Bangkok

Expressway is bringing to the area, I used the following methodologies:

1.

I conducted a literature survey to collect data and information about the Mekong
Region, and the current mechanisms that promote its economic growth. I also
collected information about the most important environmental and social problems
in the region. Between May and June of 2011, I gathered information about rubber
plantations in northern Laos and specifically in the Luang Namtha region, e.g. data
on the profitability and size of the plantations, their legal and institutional
tramework, and the future plans of the Laotian government for the development of
rubber plantations. I also amassed publications, policies and regulations related to
investment and environmental protection in developing countries, mostly from the

legal Vice-Presidency of the World Bank, in order to propose possible solutions.

Key informant interviews were conducted in July and August of 2010 with local
politicians, representatives of NGOs, multilateral development institutions, and
other key actors working to develop the Mekong area, in the cities of Bangkok,
Vientiane, Kunming and Hanoi. These interviews provided useful insights into the
development processes that impacted the road, and the most important
environmental problems attendant on the development process. I also asked how
they aftected local populations, and investigated current policies that promote
toreign investment in the Mekong Region. Whenever possible, the interviews were

video recorded.

I made insight visits to local communities in areas with significant influence from
the road where the economic development process is especially noticeable due to
important agricultural, tourism, or industrial projects, in order to gather first-hand

information on the current economic and social changes.
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4. Conclusions following the initial research period

1. The development process is not reaching all groups of society. The populations
most adversely affected are those that are more dependent on natural resources,
because in many cases the type of investment is based on the exploitation of natural
resources and this process is destroying the ecosystems upon which vulnerable

groups depend.

Paul Charmien, Senior Director of the Thailand Environment Institute (TEI)
believes that the relationship between development and poverty reduction is a myth,
if social and environmental aspects are not integrated into the economic
development process. He said that even if economic development theory tells us that
economic development is good for the entire population, in practice the road has
widened the income gap between the rich and poor in the region. Distribution of the
benefits created by the development process is not equitable. He explained that rural
communities that are directly dependent on rural resources are the most aftected,

and they will need the support of governments to deal with investors.

John Sawdon, social and environmental economist for The International Centre for
Environmental Management, also thinks that the process of development is severely
affecting the populations that depend directly on natural resources, because the
introduction of industry into the region is consuming those resources. Mr. Sawdon
added that unless governments increase their spending on environmental
protection, there will not be positive advantages for this type of economic
development in the future. He thinks that governments should include the people

and communities affected by the process in the decision making.

Mr. Ayumi Konishi, Country Director for Vietnam of the Asian Development Bank
believes, however, that there is a relationship between economic growth and poverty
reduction. He considers that the new road has the potential to open closed areas so
that they can benefit from the development process, and that this process of

development of the Mekong area is positive not only for Asia, but also for the rest of

13



the world. But in his opinion also, rapid economic growth does not guarantee that
the poor will benefit from this process. He views industrialization as a tool that leads

to economic growth, but that does not necessarily help minorities or disadvantaged

groups.

Troy Hansel, Deputy Director for the Wildlife Conservation Society voiced the
Society’s concerns about the road, observing that it will provide access to isolated
areas that are important habitats for protected species. The Society believes that
those who live close to these remote areas will receive fewer benefits from the
development process; this makes illegal poaching a good economic solution for

them.

There is legislation to protect natural resources and ecosystems, but in practice it is
not being applied to protection. The environment ministries tend to have limited
authority and capability to influence overall development planning and
implementation. Environmental considerations tend to be subordinated to the

economic and social dimensions in the development initiatives of the government.

Paul Charmien at the TEI said that there is a great gulf between the legislation
itself and current government strategies, and what happens in practice. The
legislation and strategies are never implemented in practice, according to Charmien.
Hansa Sanguannoi Ph.D., Director of the Center for Natural Resources and
Environmental Management at Ma Fah Luang University, explained that one
important problem is the lack of funds for research and for the
implementation/enforcement of environmental policies. She does not see any
positive effect of development policy, because it does not take into account

environmental considerations.
There is no political will to take the development of the region on a more

sustainable path. There is little awareness and weak appreciation for sustainable

development and especially for the importance of the environmental dimension,
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among government officials and workers outside of the environmental and planning

ministries.

Paul Charmien of the TEI believes that the Asian Development Bank and the World
Bank have very positive objectives for the creation of this infrastructure. They talk
about sustainable development and improving the lives of people in the area, but in

practice they do not appear to be working toward this goal.

Hansa Sanguannoi Ph.D., Director of the Center for Natural Resources and
Environmental Management at Ma Fah Luang University noted that the problem is
aggravated because local governments do not include sustainability issues in
projects. She observed that governments are only looking for economic development
to make their countries more competitive in the globalization process. She stressed
the importance of the region from the biodiversity point of view, and she is worried

because the government is not able to see the importance of protecting ecosystems.

Phuangthong Thakan, Director in Chiang Kong of The Development and Education
Programme for Daughters and Communities Centre (DEPDC) complained about
the land grabbing process in the area. “When companies come to invest, the best
land has been bought by the bigwigs of the government”. She accused them of being
the first ones to start the process. She thinks that locals begin to offer resistance, but
they cannot do anything because they do not have enough resources. She said that

the process has been very rapid.

John Sawdon, an environmental economist at the International Centre for
Environmental Management does not think that there is a clear desire for
environmental protection among the governments, which has led to a situation of
uncontrolled exploitation and multiple problems for the indigenous populations. He
explained that the competitive strategy of these countries focuses on supporting
industries dependent on natural resources, and not on using clean technology
because that would raise the cost of investment. This development model has severe

and extensive impacts on the environment of the region. He believes that unless
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there is an alternative to the current growth model, it will be difficult to take action
toward more sustainable development because it is virtually impossible for
governments to reject the multiple revenues generated by actual foreign investment.
Mr. Sawdon added that unless governments increase their spending on
environmental protection, there will not be positive advantages for this type of
economic development in the future. He pointed out that the strategy of
governments is tending toward the creation of protected areas, but that protection
of depends critically on the resources that are allocated to enforcement as well, and

their absence makes him skeptical.

Ayumi Konishi, Country Director for Vietnam at the Asian Development Bank,
believes that the Vietnamese government has a growing concern for environmental
issues. But the Bank's main objective in its relationship with the country is the
reduction of poverty, and the main tool it utilizes is economic development.
Transportation infrastructure is a crucial part of that development. He defends the
actions of the Bank when it has given financial support for the road; it is just doing

what the country has requested, he contends.

One of the most important environmental problems in the region is the rapid spread
of rubber plantations. Monocultures are destroying large masses of forest

ecosystems, which leads to the loss of biodiversity.

Hansa Sanguannoi noted that from an environmental point of view, the most serious
problem is the rubber plantations. This monoculture is supplanting large areas of
torest ecosystem, which leads to a loss of biodiversity. This trend is due to pressure
trom China, which is the main importer of the rubber. She explained that China is
offering very attractive investment options from an economic point of view to poor
countries like Laos, Vietnham and Cambodia, which has led to dramatic changes in

recent years, especially in the towns and cities of Laos.
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5. Rubber plantations in Luang Namtha Province

The information collected through the interviews, site visits and the literature all point to
the fact that current laws, regulations and institutions are not affecting the development of
the region in a sustainable way. I will now consider one specific environmental problem
with social consequences in the area affected by the new road, the rubber plantations in
Luang Namtha province in northern Laos. I will explain the intrinsic characteristics of the
region and the environmental consequences of these rubber plantations. Then I will analyze
the economic and legal context that has been an important enabling factor. Once the
analysis is completed, I will critically examine why legal tools have not worked to protect
ecosystems and local populations. Finally, based on these analyses, I will propose external
and innovative means of control, enforcement and accountability to confront those
plantations that were not established on principles of sustainability. These proposals will be
divided into hard law solutions, meaning binding laws, and on soft law solutions, defined as
commitments made by negotiating parties that are not legally binding. My objective with
these proposals is to give “teeth” to local populations to control foreign firms, host states,
and local elites in Laos, a country with high levels of corruption, insufficiently developed

legal institutions, and a paucity of enforcement mechanisms.

a. Laos

The Lao People's Democratic Republic is bordered by Burma and the People's
Republic of China to the northwest, Vietnam to the east, Cambodia to the south, and
Thailand to the west. Its population has been estimated to be 6,477,211 (July 2011
est.) (Central Intelligence Agency, 2011) Laos is divided into 16 provinces and one
prefecture, which includes Vientiane Capital. Provinces are further divided into
districts and then villages. An 'urban' village is essentially a town. (Central
Intelligence Agency, 2011) Laos is a communist, single-party socialist republic. The
only legal political party is the Lao People's Revolutionary Party (LPRP). The head
of state is President Choummaly Sayasone, who is also the General Secretary of the
Lao People's Revolutionary Party. The head of government is Prime Minister

Thongsing Thammavong. Government policies are determined by the Party

17



through the all-powerful nine-member Politburo and the 49-member Central
Committee. (Central Intelligence Agency, 2011) The Lao economy is heavily
dependent on investment and trade with its neighbors, Thailand, Vietnam, and
especially China in the north. Subsistence agriculture still accounts for half of the
GDP and provides 80 percent of the employment. Only 4.01 percent of the country
is arable land, and 0.34 percent is used as permanent crop land (Central Intelligence

Agency, 2011)

The economy receives development aid from the IMF, ADB and other international
sources, and foreign direct investment for development of the society, industry,
hydropower and mining, most notably copper and gold (Central Intelligence
Agency, 2011). Tourism is the fastest-growing industry in the country. Economic
development in Laos has been hampered by a brain drain, with a skilled emigration
rate of 87.4 percent in 2000 (Central Intelligence Agency, 2011). Laos is rich in
mineral resources but it imports petroleum and gas. Metallurgy is an important
industry, and the government hopes to attract foreign investment to develop the
country’s substantial deposits of coal, gold, bauxite, tin, copper and other valuable
metals. In addition, its plentiful water resources and mountainous terrain enable it
to produce and export large quantities of hydroelectric energy. (Central Intelligence

Agency, 2011)

Laos” economic freedom score is 51.3, making its economy the 141st least free in the
2011 Index (from a country sample of 179). Its overall score is 0.2 points better than
last year, with improvements in monetary freedom and property rights offsetting a
large drop in labor freedom. Laos is ranked 31st out of 41 countries in the Asia—
Pacific region, and its overall score is below the world and regional averages.
(Heritage Foundation, 2011) Laos has largely dodged the negative effects of the
global financial crisis due to its limited exposure to international trade and
investment. The economy is growing quickly, in part because of large inflows of
Chinese and Vietnamese investment into its mining sector (Heritage Foundation,

2011).
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Corruption is perceived as rampant. Laos ranks 158th out of 180 countries in
Transparency International’s Corruption Perceptions Index for 2009. Bribery of
low-level officials to expedite business licenses and import permits is common, and
there is growing anecdotal evidence of more pervasive corruption among higher-
level officials in the executive and judicial branches (Heritage Foundation, 2011).
According to the State Inspection Authority, the government has prosecuted some
individuals for corruption but has not publicized the information. (Heritage

Foundation, 2011)

. Luang Namtha Region

Luang Namtha is situated in the northwest of Laos and is one of the provinces
crossed by the North-South Economic Corridor. Luang Namtha shares 140 km. of
its border with China and 130 km. with Myanmar. Its total area is 9,300 sq. km. and
its population numbers about 162,000 (Phitthoumma, 2011). Luang Namtha is
tormed by the Sing and Viengphoukha districts. The Sing district borders the
present day Xishuangbanna prefecture of Yunnan province, and Burma. The district
was historically known as a principality of Xieng Kheng (which later changed its
name to Muang Sing) which stretched along the Mekong River and was ruled by
ethnic Tai Lue people (Grabowsky, 1999). Yunnanese traders caravanned through
Muang Sing to and from China, Burma and Siam. Izikowitz, a Swedish
ethnographer who reached Muang Sing in 1937, illustrated colorful and lively local
markets in Muang Sing filled with people from different ethnic groups (Izikowiz,
2001). While the region prospered from trade during the colonial period, both trade
and livelihoods were disrupted during the Indochina wars, as it became a major
battlefront (Mirsky, 1970). Viengphoukha also played an important role in pre-
colonial trade, as the Yunnanese caravans traveled to and from China and Siam

(Walker, 1999).

The trade through Viengphoukha and the Sing districts persisted during the French
colonial administration, much to its dismay, and continued until the late 1940s,

when the Maoists took over China and restricted cross-border trade. In the period
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that followed, the Indochina war decimated the population of the region and reduced
regional trade with Thailand. When Laos became a socialist country in 1975, the
region was repopulated. However, regional trade was still inhibited due to mounting
political tension between Laos, China and Thailand. In 1990, Luang Namtha
regained its political and economic significance as regional political tensions with
neighboring countries relaxed. The mining and tourism sectors grew as the road
networks improved and regional borders were reopened in the early 1990s. Chinese
investments in agriculture (especially sugarcane and rubber) also increased,
accelerating conversion of upland swidden and fallow land into permanent
agricultural land. Concurrently, international and bilateral agencies supported food
security and livelihood improvement programs in the uplands, in an effort to

promote sustainable resource management (Thongmanivong, 2009).

Among the current environmental threats facing the region, the main concern is the
loss of forest cover due to shifting cultivation, illegal logging and conversion of
natural forests to industrial tree plantations. Problems associated with the loss of
natural forest cover such as flooding, increasing scarcity of wildlife and declining
harvests of non-timber forest products have been exacerbated by the fact that the
tree plantations that are replacing natural forest and swidden fields will not produce
a revenue stream for 7-10 years (UNESCO Bangkok Regional Unit for Culture in
Asia and the Pacific, 2010). In the interim, farmers were and are still being
compelled to clear land for food production, which likely doubled the rate of forest
clearance between 2003 and 2007 (UNESCO Bangkok Regional Unit for Culture in
Asia and the Pacific, 2010). Unsustainable harvesting of non-timber forest products
and illegal wildlife hunting also threaten a large number of plant and animal species.

(UNESCO Bangkok Regional Unit for Culture in Asia and the Pacific, 2010)

20



c. The problem

The interviewed alerted me to one of the most obvious and visible changes causing
environmental problems, with negative social consequences for the inhabitants of the region
affected by the road---agricultural projects based on rubber production. The rubber
plantations of the Luang Namtha region in northern Laos are multiplying along Route 3,
due to the facilitation of transportation to China. These projects are taking place in the area
affected by the road and represent economic development that is not based on principles of

sustainability, but rather on fast economic benefit---clearly demonstrated by the widespread
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deforestation which accompanies them. Vast tracts of forest along the road have been
logged for timber and converted into rubber plantations. Most of the investment for these
activities comes from Chinese business owners who not only provide financing, but also sell
snares and traps and place orders for fresh wildlife, guaranteeing a market for local hunters

and smugglers.

Although the first rubber plantations in northern Laos were planted in 1994 (Allen, 2009),
Chinese investment and the road have dramatically accelerated that trend. China is
projected to consume 30% of world rubber production by 2020, with an annual need for
11.5 million tons of natural rubber by that year, after passing the United States as the
world's largest consumer at 3.45 million tons (18.2% of total consumption) in 2002. At
present it can only produce 4 million tons annually. Much of the demand is being driven by
the country's booming automobile industry, where the number of vehicles is estimated to

increase to around 200 million by 2020, from 10 million in 2005 (McCartan, 2007 )

A recent report in the journal Science has warned of the "devastating effect" that the
increase in the coverage of rubber plantations in Laos and other Southeast Asian countries
is producing, citing significant reductions in carbon biomass, desiccation of water sources,
increased risk of erosion and landslides, and consequent loss and degradation of habitat
(Krongkaew, 2004). According to environmentalists tracking the situation, growing and
extensive mono-crop rubber cultivation in Luang Namtha will have many other negative
direct consequences. The loss of biodiversity due to the conversion of natural forests to
rubber will cut harvests of the non-timber forest products that many villagers rely on. The
Nam Tha and Sing river valleys will also likely experience a reduction in their size and

diversity (McCartan, 2007 ).

Although the Laotian government announced a ban on granting land concessions in 2007,
this has generally proved ineftective, as it is either ignored by local officials or bypassed via
gaping loopholes (Allen, 2009). The major challenge when dealing with land issues is to
protect the rural communities that live on and use this land. Their traditional usage of land
also would protect the fragile ecosystems of this area, but that is a complicated objective

because the economically most powerful groups (including government officials and
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politicians) are behind these deals (Lund, 2006). While this phenomenon increases the need
tfor legal measures, the parties involved, especially local governments and international

companies, are a major constraint on the process of implementing such measures.

The plantations also are increasing the value of the land, so it is almost impossible to
continue a traditional way of life. Once villagers lose their land, they are unable to buy new
property because of the continually increasing price of real estate. Traditionally, foreign and
national investments in agriculture in developing countries have been openly welcomed, but
the large extent of the plantations, the terms of the contracts, and the great speed of the

current acquisitions are creating opposition in Laos. (Lastarria-Cornhiel, 2006).

The most relevant problems are:

1) Lack of meaningful consultation with the communities that use the land,;

2) Existence of defensive contracts that protect the companies that acquire the land
trom future disputes and expensive losses;

3) Low compensation to the users of the land;

4) The high level of mechanization of the agricultural process that greatly reduces the
labor opportunities for local populations;

5) Appropriation of water resources;

6) Destruction of ecosystems; and

7) Appreciation in the value of the land.

(Kachika, 2011).

d. Analysis of the Political and Legal Context

In this section I will analyze international law, national law and the institutional framework
that affects investment in rubber plantaions. This analysis is crucial to understanding if the
present expansion of the rubber plantations and the environmental and social problems that

they are causing are due to a lack of proper legislation.
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6. International Agreements

The 2nd GMS Summit was held from July 4th to 5th, 2005, in Kunming, Yunnan, China,
with the objective of implementing the GMS Core Environment Program. (The first GMS
Summit was held in Phnom Penh, Cambodia in November of 2002). The Heads of
Governments of the GMS countries issued the Kunming Declaration, emphasizing the
commitment of the GMS countries to the vision of an integrated, harmonious and
prosperous sub-region characterized by steady economic growth, social progress and
environmental sustainability (Yoshimatsu, 2010). At that summit, the leaders of the GMS
countries expressed their determination to carry forward a development agenda that seeks
to fulfill the sub-region’s vast potential, lift people from poverty, and promote sustainable
development for all (Yu, 2003). The multiple interests involved made it difficult to approve
any eftective measures. The framework is timid and limited to statements of very general
intentions. The Declaration in its most forceful parts merely pledges member states to “a
closer and stronger GMS partnership for common prosperity”. But it does not establish any
time frame or sanctions for those countries that do not follow the intentions expressed in
the Declaration. Without sanctions it is complicated to obtain commitment from countries

and positive results.

One good example of the failure of international agreements due to the lack of sanctions is
the Declaration on Land Issues and Challenges in Africa, sighed by the Heads of States and
Goverment of the African Union in 2009. The declaration “urges” Member States to: 1)
review their land sectors, 2) build adequate human, financial, and technical capacities to
support land policy development and implementation, and 3) take note of the steps outlined
in the Framework and Guidelines on Land Policy in Africa for their land policy
development and implementation strategies. But like the Kunming Decalration, it does not
establish any type of time frame or sanctions. The level of compliance with the framework
differs by country. Under the declaration, African governments pledged to allocate at least
10% of their budgetary resources to implement land and agricultural policies (Kachika,
2011). A five-year review of the commitment with Ethiopia, Mali, Ghana, Mozambique,
Senegal and Tanzania shows that only Ethiopia and Mali are allocating 10% of their
budgets. (Kachika, 2011).
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Rubber plantations represent an important infusion of public income in a country like Laos
with low tax collection levels. Rubber plantations also represent a way to develop
agricultural infraestructure, because the investors are installing irrigation systems and
improving rural paths (Joachim von Braun, 2009). Without sanctions it is almost impossible
to control foreign investment in rubber plantations, because these economic advantages
make it difficult for the governments to exercise any political will. (Joachim von Braun,
2009) Other important barriers to the success of the Kunming Declaration is the lack of a
regional coordinating body. Ensuring close and active cooperation by all six Greater
Mekong Subregion (GMS) countries in a well-structured and clearly mandated
development program presents a serious challenge. The GMS lacks a truly regional body
with the legal mandate to develop and monitor implementation of the principles included in

the Declaration.

6. National Policies and Institutional Framework for Rubber Plantations in Laos

Ministry of Planning and Investment

The main function of the MPI is to coordinate the Government’s ministries in the
development of their socio-economic development strategies and plans, and to promote,
monitor and evaluate the implementation of these strategies and plans in all sectors and at
all levels of government (Voladet, 2009). The MPI is also responsible for implementing
investment, promoting regulation, and for overall investment approval (Voladet, 2009).

As clearly stated in the 2004 Law on the Promotion of Foreign Investment, there are three
areas in which the MPI is able to ensure environmental protection and sustainable
development (Goverment of Lao, 2004) which directly affect the decision to authorize
rubber plantations in Laos:

Article 3 — preventing investment which causes a negative impact on the environment at
present or in the long-term;

Article 18:7 — requiring investors to protect the environment;

Article 16:8 — promoting and granting incentives to investment activities that protect the

environment or biodiversity.

25



These articles should have directed the behavior of foreign investors in Laos toward
sustainability and respect for environmental values, but in practice this has not been the

case.

Water Resources and Environment Agency

The Water Resources and Environment Agency is the main agency with responsibility for
environmental protection and sustainable development. It is the lead implementer of the
Environment Protection Law of 1999 (Government of Laos, 1999), which requires an
environmental study, impact assessment, and management plan for any investment project,
including investment projects in the plantation sector (Article 8). The WREA is therefore
obligated under this law to inspect and evaluate the environmental effects of all proposed
projects. It is able to suggest to the relevant agencies that they mitigate or even stop
investment projects temporarily or permanently it the project has significant negative
impacts on the environment or human health (Goverment of Lao, 1996). The WREA alone
is allowed to grant a business certificate n environmental protection and sustainable development
areas, and to give an environmental certificate to an investment project. The environmental
certificate is an important certificate for approving an investment project (Voladet, 2000).
Without this certificate, no investment project is legally approved and in accordance with

the regulations and laws of the Lao PDR (Voladet, 2009).

In addition, the Environmental Protection Law of 1999 (Government of Laos, 1999;
Government of Laos, 1996) obligates the WREA, in cooperation with line ministries and
local authorities, to set up an environmental working group in each sector and in each local
authority. Specific environmental working groups are tasked with developing

environmental regulations and standards for the sector and location in cooperation with the

WREA (Government of Lao, 1999).
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Minastry of Agriculture and Forestry

The Ministry of Agriculture and Forestry is the government agency responsible for the
management of the country’s natural resources, including the allocation, protection and
management of agricultural land, forests, watersheds, and conservation and protected areas
(Voladet, 2009). The Ministry is charged with considering investment applications and
providing agricultural business certificates that allow companies to invest (Voladet, 2009).
Without a certificate, companies are not allowed to conduct business activities in the
agricultural sector (Voladet, 2009). The certificate has a duration of one year and is
renewable. In cases of violation of regulations and laws, the MAF can refuse to extend the
certificate (Voladet, 2009). It a certificate is not renewed, a company has no right to invest
in the sector and must stop its investment project (Voladet, 2009). Therefore, the certificate
serves as an important regulatory tool and gives the MAF the power it needs to ensure that
companies abide by the regulations and laws related to environmental protection and

sustainable development (Voladet, 2009).

The MAF has a coordination network at the provincial, district and village administration
levels. There is a department or office for agriculture and forestry at each provincial and
district administrative unit. While the MAF focuses on processing, approving, managing
and controlling large-scale plantation projects in cooperation with the relevant agencies at
the same level, the local department or office for agriculture and forestry is responsible for
small- and medium-sized projects with investment capital of less than $3 million and

production areas of less than 100 hectares (Voladet, 2009).

The MAF also participates actively in processing and approving plantation projects in
cooperation with the MPI and other agencies, and is mainly responsible for environmental
inspection and evaluation of plantation projects (Voladet, 2009). In addition, the MAF
drafts specific environmental protection and sustainable development regulations and laws
tfor the plantation sector. It is the main agency responsible for implementing the Forestry
Law (Government of Lao , 1996), the Water and Water Resource Management Law

(Goverment of Lao, 1996), and the Agricultural Law (Goverment of Lao, 1998).
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The Forestry Law prohibits the clearing of “primary forest” and “secondary forest” (Article
13) for agricultural production, especially for large-scale production. Consequently,
plantations, especially large scale ones, are only allowed on “deteriorated forest areas” and
“non-forest areas.” (Government of Lao , 1996) The Forestry Law and the Water and
Water Resource Management Law both prohibit clearing watershed areas for plantation

purposes (Articles 14 & 31). According to the law, all watershed areas should be protected.

e. How does legislation work in practice for investment in rubber plantations?

As we have seen in the prior analysis, legal and institutional frameworks governing rubber
plantations already exist in the Lao PDR to mitigate the potential environmental impact of
foreign investment in such plantations. The Investment Promotion Law obligates investors
to protect the environment and allows for the granting of incentives to investment
activities that protect the environment or biodiversity. Under the Environmental
Protection Law, all investment projects must have an environmental certificate to proceed
(The Sustainable Mekong Research Network, 2009). The Water Resource and
Environment Administration (WREA) is responsible for issuing the certificate and leading
a multi-tiered evaluation and consultation process involving key line agencies, and district
as well as village authorities. If, after the initial assessments, WREA finds the project may
have significant negative environmental consequences or the project does not have an
adequate environmental management plan, investors are required to conduct an
environmental impact assessment (EIA) (The Sustainable Mekong Research Network ,
2009). In practice, however, rubber plantations in northern Laos PDR rarely go through a
tormal EIA process (The National Agriculture and Forestry Research Institute of Laos,
2009). The feasibility studies carried out by companies generally emphasize economic
viability over environmental assessment. Delegating the responsibility of feasibility studies
to investors without third-party comment is problematic, as few rational, profit-maximizing
businesses will knowingly produce results that exclude themselves from investment
opportunities based on environmental concerns (The Sustainable Mekong Research

Network , 2009).

The Ministry of Planning and Investment (MPI) is the main agency responsible for

decision-making around investments in rubber plantations. Despite its critical role
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throughout the entire investment decision-making process, it has so far played only a minor
role in ensuring that environmental and social issues are taken into account (Voladet, 2009).
Currently, those issues are left to other ministries. Therefore, there are significant issues
around a lack of coordination among other agencies to ensure that environmental issues are
taken into consideration, lack of capacity within the MPI to address environmental
considerations, and limited financial resources for adequate studies and processes (Voladet,
2009). Moreover, there is currently no monitoring and evaluating function within the MPI
to ensure that environmental issues are a part of the decision-making deliberations

(Voladet, 2009.

Additionally, there is a lack of institutional, financial, and technical structures for
sustainable investment decisions. While the MPI has a clear mandate to ensure that
investments meet environmental requirements, it does not have the capacity to meet its
obligations (Voladet, 2009). For example, the MPI does not have an environmental working
group as mandated by the Environmental Protection Law, nor does it have concrete
environmental standards or criteria for encouraging or approving investment projects on
their environmental merits (Voladet, 2009). In the environmental decision-making process,
the MPI is dependent on other agencies such as the Water Resource and Environment
Administration (WREA) and the Ministry of Agriculture and Forestry (MAF), which also
have their own internal limitations (Village Focus International, 2009). The WREA’s key
challenge is its limited human resources capacity, which is largely attributable to budgetary
constraints (Voladet, 2009). The WREA has only a limited number of experienced
personnel, and very few with appropriate qualifications in the environmental assessment
area (The Sustainable Mekong Research Network , 2009). The personnel deficit is
particularly acute at provincial levels, where as few as one or two officers with limited
qualifications take responsible for this function (Voladet, 2009). Due to limited personnel
and financial support, the Agency is not yet able to expand its coordination network into
each ministry and department, or into each district in accordance with the Environmental
Protection Law (Voladet, 2009). While the WREA is represented in each provincial
administration and in some ministries, the MPI has yet to house an environmental working
group cooperating horizontally with the WREA (The Sustainable Mekong Research

Network , 2009). The lack of a coordination network is constraining the integration of
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environmental protection and sustainable development into the development of rubber

plantations (Voladet, 2009).

In northern Laos, Chinese companies generally establish large-scale plantations through
massive investments. These companies sign contracts directly with the Laotian government
first, arranging the on-the-ground set up with local villagers later on, and then employing
them at subsistence-level salaries. This process for allocating land for rubber plantations
remains open to serious abuse. In my site visits, Laotian villagers explained that Chinese
companies are in effect allowed to allocate themselves land by putting local government
officials on the company payroll. Stories of manipulation, exaggeration of benefits, and

coercion of villages to give up land are common.

The biggest problems that prevent the proper application of international and national
legislation against rubber plantations to protect environmental resources are
three:

1) lack of resources;

2) lack of coordination between the involved institutions; and

3) corruption.
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6. Proposed solutions for the conservation of ecosystems in the Luang
Namtha Region:

a. Hard Law Solutions

These proposals are based on hard law, meaning binding law. To be effective, the law must
be authoritative and prescriptive. Examples of hard law include self-executing treaties or
international agreements, as well as customary laws. These instruments result in legally

enforceable commitments for countries and other international entities.

1. Code of Conduct for Countries and Companies

Much has been said about the design of a code of conduct (for host governments and foreign
investors), which would address the key elements of foreign land acquisition. The code
should ensure the transparency of negotiations, respect for existing land rights, the sharing
of benefits, environmental sustainability, and adherence to national trade policies (Joachim
von Braun, 2009). But if an international code of conduct merely consists of
recommendations and general statements, it will fall into the same trap as the Kunming
Declaration, due to the lack of enforcement. It is necessary to elevate this code to the status
of national law. Due to the difficulties of implementing laws in developing countries
outlined above, the country where the company resides should be targeted. For instance, if
an American company realizes a land acquisition in Thailand that violates the norms of the
code, then its actions should become a legal issue in the U.S. There are some positive
experiences with such initiatives. Transparency International has pushed to make bribery a
legal issue in the country where the corporation resides, e.g. in a country of the OECD,
rather than just in the country where the bribes have been paid (Joachim von Braun, 2009).
Such laws have subsequently been adopted throughout the OECD (Joachim von Braun,
2009). The OECD Convention on Combating Bribery of Foreign Public Officials in
International Business Transactions requires its signatory countries to make it a crime to
bribe a foreign public official in exchange for obtaining, or retaining, international business
(OECD, 2009). Focusing on the “supply side” of bribery (the person or entity who offers,
promises or gives a bribe), some 38 countries have ratified the Convention and implemented

it in their domestic legislation (OECD, 2009). Through a rigorous monitoring process, the
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OECD ensures that all signatory countries fully implement the Convention. Following this
example, a declaration with certain rules to regulate the behavior of foreign investors in
developing countries would be an important landmark toward respecting both the

environment and the local populations of the producing countries.

2. Trade Rules for importing rubber to Europe/NorthAmerica/Japan, backed up by a
labeling system

When trying to eftectively regulate the land conversion problem in the area, not only the
investing country should be subject to regulatory norms, but also the importing countries.
Sustainability and social rules should be designed for rubber products originating from land
acquisitions in the area. These norms would protect the environment and local populations
by banning, for example, the importation of products from exploitation where there has not
been proper compensation to the owners of the land, or were forest has been eliminated to
create the plantation. Any products that don’t comply with these rules should be banned
from import into the EU, the US, or Japan. More than 60 percent of natural rubber is used
for tires, which is the major driving force behind changes in natural rubber demand (FAO,
2003). The top five producers of rubber in the world are European, American or Japanese
(1. Groupe Michelin Clermont-Ferrand, France 2. Bridgestone Corp. Tokyo, Japan 3.
Goodyear Tire & Rubber Co. Akron, Ohio 4. Continental AG Hanover, Germany 5. Pirelli
SpA Milan, Italy (European Rubber Journal, 2003). These companies should be obligated to
certify that their products comply with certain social and environmental principles. The
most complicated part of implementing these measures would be to identify those products
that do not comply with the legislation. In the identification of possible non-compliers, not
only quality assurance companies like Buro Veritas, but also civil society groups could play
a key role in making information available. Labeling has resulted in an interesting and

profitable form of income for some NGOs.

A good example is the Rainforest Alliance, an American NGO that certifies sustainable
processes in the agricultural, tourism and forestry sectors, charging the company a fee in
order to receive the label. Due to the difficulty of detecting agricultural exploitation in
other continents experienced by the European, American or Japanese authorities, the

responsibility for proving social compliance of the products should fall on the companies.
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Charging for the proof could also create an interesting labeling market. Civil society groups
with a physical presence in the exporting countries would be interested in developing
labeling systems if the importing countries required companies to prove the social

sustainability of their agricultural products.

Another good example is the creation of guidelines for biofuel sustainability labeling in
2010 for the EU countries, prohibiting the import of biofuels produced on land converted
trom rain forests. This labeling system is expected to influence investment decisions in the
producing countries, making it less interesting for companies to reduce the forest area
(Business, 2010). It the sustainability of the production process of rubber had to be certified,
as well as certain social norms regarding relocation and compensation of local villagers,
then investors would be much more careful when picking the location of their rubber

plantations.

b. Soft law solutions:

These proposals are based on commitments made by negotiating parties that are not

legally binding.
1. Model Contracts to Increase Transparency

Land deal contracts are extremely important because they define the terms of the project
and how the risk, cost, benefits and obligations will be distributed among the parties. The
terms of the deals also can have major and lasting repercussions on third parties such as
local populations, depending on the conditions established by the clauses (Cotula, 2011). If,
tfor example, the contract allows a company to take only a limited quantity of water for its
own use, then the water rights of the other farmers will have a greater chance of being
respected. Contracts also show which side has the negotiating power. These contracts
should be very complex and sophisticated, in order to regulate the complicated relationship
between the investor and the host country receiving agriculture-based investments. The
principal reasons are the long duration of the leases, the large size of the projects, and the
multiple factors that could change the profitability of the exploitation (The Sustainable

Mekong Research Network , 2009), for example, rubber prices on world markets, or
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transportation and insurance costs. One possible solution to ameliorate the conditions on

these plantations would be to create model contracts.

Model contracts have frequently been used in complicated transactions for goods and
services, e.g. turn-key contracts for major projects. The FIDIC’s (International Federation
of Consulting Engineers) standard forms for contracts for civil engineering construction
and for electrical and mechanical work have been in widespread use for several decades,
articulating principles of fair and equitable risk-sharing between the employer and the
contractor. If such contracts were adopted as models, they could serve as an instruction
manual in order to make the process more favorable for local populations and ecosystems.
Of course governments and investors will be free to choose to use or not to use the
contracts. But the absence of such contracts will at least raise suspicion. Civil society groups
and the media could play an important role, scrutinizing those projects where standard
contracts are not used. The “tarmlandgrab” blog run by GRAIN, an international NGO
concerned about farmers’ control over biodiversity and local knowledge, makes contracts
regarding land acquisitions in developing countries public and available, and it plays an
important role in promoting public scrutiny of such deals. Even if contracts are only part of
the story since they only work if they are properly implemented, where they are adopted
they will establish clear rules for the game that can serve as guidelines for media and civil
soclety groups, in order to denounce and raise public awareness of zncorrect practices on

specific projects.

2. Rules to Help Communities Defend Themselves

Simple measures could help communities to defend themselves from investors who try to
take advantage of them. These measures promote transparency and rely on civil society
organizations and media to be effective. The objective is to raise awareness and public
denunciation of a situation, quite apart from other formal justice mechanisms that could be
applied later, depending on the country and the project. The enforcement part should come
from the customers, investors and partners of the companies, informed by the public
campaigns instigated by the media or by NGOs. The principal objective of these alternative
mechanisms is to overcome the secrecy that usually attends land deals that establish

partnerships between rural communities and civil society. Such initiatives have been
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proposed in postwar Sierra Leone in order to curtail the exploitation of poor villagers by
traudulent development practitioners. Many rural communities can recount an experience
in which individuals or organizations promised to deliver development projects and other
benefits, then collected money from community members under the guise of registration
tees or beneficiary contributions, and subsequently disappeared (Manning, 2009). The Legal
Vice Presidency of The World Bank has been proposing these initiatives through its Justice
and Development Working Paper Series, a platform for new and innovative thinking on
issues of justice and development that features work from World Bank staff and from

external authors.

1) Communities in Luang Namtha should be informed about the land-grabbing process and
the negative consequences it could have for them. The objective is to make communities
aware of the situation and the risks to themselves. Knowledge of the situation should make
them more vigilant and suspicious about visitors looking for land. Local NGOs and civil
society groups should be the ones informing the communities, since they have better
knowledge of the situation in Luang Namtha and the players who are typically involved.

2) Communities should be advised to keep logbooks of visitors to their communities. This is
a simple but potentially effective step (Manning, 2009). Investors could still provide false
information, but the requirement to register might discourage some individuals who were
intending to operate under the radar (Manning, 2009). The record could also provide
communities with the information needed to locate individuals later, and the companies,
which employed them.

3) Free, easy and accessible ways should be provided for communities to inform NGOs and
the media. As soon as rural communities suspect that their land could be taken, they should
have a direct mechanism to communicate their suspicions to civil society groups in order to
determine the true risk of land grabbing, and to start pressuring their government and the

companies before the deal is consummated.
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3. Project finance solutions

Over the last decade, the volume of lending by multilateral development banks (MDBs)
including the ADB, to financial intermediaries (FIs) has grown considerably (Rene Kim,
2008). These operations, generally referred to as Fl-operations, have their own
environmental and social challenges, and require a corresponding environmental and social
approach. Financial intermediary projects involve the provision of capital by the ADB to
financial intermediaries, which in turn finance specific investments through loans or equity.
ADB funds frequently are channeled through a large financial institution such as a national
development bank, which on-lends to smaller commercial banks and other financial
intermediaries. Sometimes a borrowing country’s central bank acts as the intermediary
between the ADB and smaller financial intermediaries. For example, some loans may be
assigned to agricultural investments directly by the borrowing bank (Asian Development
Bank, 2002). Even if the MDBs have adopted for their financial operations the equator
principles, a credit risk management framework for determining, assessing and managing
environmental and social risk in project finance transactions, once the money has been
transferred to financial intermediaries, these can support projects that would not have been
supported by the MDBs. Financial intermediaries should not provide loans to any company
or project where the borrower will not or is unable to comply with social and
environmental policies and procedures. The MDBs should assess the FIs’ capacity for
environmental management. If the financial intermediaries demonstrate that appropriate
environmental procedures are in place so that the final recipients of MDBs’ financing are
required to adopt and implement adequate environmental measures, then a new
enforcement instrument would be created. The development bank should obligate the
borrower to implement an appropriate and feasible environmental management system.
This would promote environmental obligations between the companies and also would be

an enforcement tool for compliance with environmental norms.
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7) Conclusions

In countries, which historically have faced fiscal challenges and also have an urgent need
for greater development in rural areas, foreign investors could provide the necessary
infusion of capital to create infrastructure, jobs and other poverty-reducing improvements
such as schools and health centers (Joachim von Braun, 2009). Land acquisitions have
instead become a threat to people’s livelihoods and to ecological sustainability, because the
host state is not protecting its own local communities and ecosystems. In many cases, the
interests of economic elites are involved in these situations. The smallholders who are being
displaced from their land cannot effectively negotiate terms favorable to themselves when
dealing with such powerful national and international actors (Joachim von Braun, 2009).
Corruption and unequal power relations in the land acquisition deals can put the fragile
ecosystems of the region at risk. Traditional legal approaches have consistently failed at
trying to resolve land deals in the GMS because of the lack of enforcement and its weak

institutions.

New tools are needed in order to confront corrupt host governments acting against the
interests of their own citizens, and international investors taking advantage of their
asymmetrical bargaining power. Advances in communications and technology can provide a
new way of confronting these situations, based on a new transparency. Enforcement would
be realized by consumers who penalize the products from companies that are not respecting
social and sustainability standards when producing goods in developing countries.
Consumers would become aware of the situation via the work of civil society groups and the
media, which could publicize the cases of abuse. Increased access to the internet and its
communication tools will make transparency easier, faster and cheaper. Companies will not
be interested in scandals that could damage their image and create important losses, and so
they will begin to choose more transparent projects and countries. Governments should
also be interested in respecting the environmental rules and social rights of local
communities in order to attract investment. Then and only then would we see the end of
rampant unrestricted investment in developing countries, and the beginning of a true

sustainable development process in the greater Mekong region.
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