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Abstract 
This dissertation, “The Privatization of Protection: The Neoliberal Fourteenth 

Amendment” examines how the importation of private law and free market frameworks 

into public law have reshaped the Supreme Court’s understanding of equality and due 

process in areas as diverse as international arbitration, access to abortion, and 

affirmative action. My research draws on both legal and critical theory methods, reading 

studies of political economy alongside analysis of doctrinal and historical sources to 

explore how the rhetoric of the market transforms and limits the ways we imagine our 

society and the role of government in it. This dissertation traces how the embrace of the 

models of efficiency, choice, and human capital by both liberal and conservative justices 

alike has eroded the law’s protective role. Equal protection and due process have been 

redefined according to the needs, logics, and limits of the market with consequences 

disproportionately borne by the poor and working class.  

  



 

 

v 

without 

Dedication 
For Abe Geil and Dana Remus, without whom I never would have begun this 

project; for Laura Jaramillo and Jess Issacharoff, without whom I never would have 

finished it; and for my family, especially my brother Lucas, without whom I never 

would have survived it. 

 

 

 

 

 

 

 

 

 
 

 

 

 



 

 

vi 

 

Contents 
Abstract .......................................................................................................................................... iv 

Acknowledgements ..................................................................................................................... ix 

Introduction ................................................................................................................................... 1 

I. Defining and Critiquing Neoliberalism ........................................................................... 2 

II. The Role of Protection ..................................................................................................... 14 

Chapter One: The Devil’s in the Details: Privatization and Anti-Collectivity in 
Procedural Due Process .............................................................................................................. 31 

I. Property and Efficiency Logics: Evolution of Due Process Since the 1970s ............. 38 

II. Forced Arbitration ........................................................................................................... 45 

The Extension of Arbitration’s Reach .............................................................................. 46 

The Path to the Privatization of Public Law Rights ....................................................... 50 

Circuit City v. Adams (2001) ............................................................................................... 52 

III. Anti-Collectivity and the Withering of Class Actions ............................................... 61 

Wal-Mart v. Dukes (2001) .................................................................................................... 65 

Ascertainability and Judicially Created Obstacles to Class Actions ........................... 73 

IV. Intersection of Arbitration and Anti-Collectivity ...................................................... 75 

American Express v. Italian Colors Restaurant (2013) ........................................................ 81 

Toward a Politics of Tedium ............................................................................................. 92 

Chapter Two: Privacies Collide: The Privatization (Il)logics in the Court’s Abortion 
Jurisprudence ............................................................................................................................... 96 

I. Origin of the “Right to Choose” ...................................................................................... 97 

II. The Funding Cases: Maher v. Roe (1977) and Harris v. McRae (1980) .................. 109 



 

 

vii 

Justice Powell and the Disappearance of Class ............................................................ 110 

Consumer Subject ............................................................................................................. 116 

Equal Protection Analysis ............................................................................................... 120 

Expanding the Feminist Critique of the Funding Cases ............................................. 121 

III. Planned Parenthood v. Casey (1992), Human Capital, and Feminist Critique ... 125 

Casey, Judicial Statesmanship, and Estoppel ................................................................ 127 

Human Capital and the Critique of Choice .................................................................. 137 

IV. The Paradox ................................................................................................................... 147 

Chapter Three: Market(able) Equality ................................................................................... 161 

I.  The Hollowing Out of Equality .................................................................................... 162 

II. Justice Powell & the Reprise of Market Equality ...................................................... 172 

III. City of Richmond v. Croson (1989) and the End of History .................................. 179 

IV. Market Equality Meets Human Capital .................................................................... 183 

A New Property Logic: Human Capital ........................................................................ 186 

Grutter v. Bollinger (2003) and The Problem with Diversity ....................................... 191 

“Critical Mass” and the Construction of Diversity as Surplus Value .................. 203 

Time for Affirmative Action & Faith in the Market .................................................... 207 

V. The Shell Remains .......................................................................................................... 213 

Parents Involved in Community Schools v. Seattle School District (2007) ....................... 214 

Fisher v. University of Texas at Austin (2016) .................................................................. 221 

Coda: State Action in the Age of Corporate Governmentality .................................... 230 

Conclusion .................................................................................................................................. 237 

Works Cited ............................................................................................................................... 243 



 

 

viii 

Biography ................................................................................................................................... 252 



 

 

ix 

Acknowledgements 
I am grateful to Michael Hardt, Robyn Wiegman, and Fredric Jameson for a 

decade of profound insights, intellectual generosity, and unwavering support. I am 

grateful to Ralf Michaels and Jed Purdy whose guidance and critical interventions have 

helped shape not only this project but my development as a scholar. I am grateful to 

Guy Charles for being my strongest advocate even when we disagreed on the goal. And 

finally, I am grateful to Benjamin Douglas for consistently being my most incisive and 

generous reader. 



 

1 

Introduction  
“In the early days, many people were criticizing the 
term [‘human capital’] and the underlying analysis 
because they believed it treated people like slave or 
machines. My, how the world has changed!” 

--Gary Becker, Human Capital: A Theoretical 
and Empirical Analysis with Special Reference 
to Education  
 

The image of the Supreme Court as standing apart from politics has all but 

dissolved. More decisions break along party lines under the Roberts Court than at any 

other time in history. In fact, many of the most partisan issues—including abortion, 

affirmative action, and gun control—are fought on the terrain of constitutional 

interpretation. Transformation of the federal judiciary is widely hailed as the Trump 

Administration’s greatest and most consequential achievement. So, far from the world 

the legal realists confronted, politics is now widely touted as the best lens through which 

to analyze the Supreme Court.   

This dissertation asserts that the near exclusive focus on the liberal-conservative 

divide actually occludes our understanding of a major function of the Court in the 

present era. The partisan lens creates two distinct forms of invisibility. First, the 

narrative of polarization of the Court over issues such as affirmative action and abortion 

obscures the Court’s more fundamental convergence around a certain form of market 

rationality and use of private law frameworks within public law. Second, some of the 

most significant transformations have been made in areas that do not register as 

“political” under this partisan lens and therefore are left out of the conversation entirely. 
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Constitutional principles and the ideals themselves have been redefined according to the 

needs, logics, and limits of the market with consequences disproportionately borne by 

the poor and working class. To explore these claims, this dissertation will look to the 

Supreme Court’s recent Fourteenth Amendment jurisprudence as an area of law that 

encompasses both forms of invisibility and, because of its centrality of civil rights and 

equal protection to the liberal political imaginary, it is an ideal terrain for observing 

what Wendy Brown has termed neoliberalism’s “stealth revolution.”1 

I. Defining and Critiquing Neoliberalism  

The term neoliberalism is used variably to refer to a series of policy platforms, 

economic theories, historical periods, and cultural formations. This complexity and 

decentralization, geographer Jamie Peck contends, is not a flaw in the critical accounts 

but a symptom of the fact that the ontology of neoliberalism itself is “an evolving web of 

relays, routines, and relations.”2 The flexibility and ontological slipperiness are inherent 

to the paradigm itself rather than a weakness in our understanding of it. The 

transdiciplinarity, conceptual flexibility, and pragmatism that define the discourse today 

have been defining characteristics from its inception.3 The neoliberal thought collective 

                                                   

1 Wendy Brown, Undoing the Demos : Neoliberalism’s Stealth Revolution, First Edition. (New York: 
Zone Books, 2015). 
2 Jamie Peck, Constructions of Neoliberal Reason (Oxford ; New York: Oxford University Press, 
2010), 34. 
3 In Hayek’s first address to MPS, implored that “what to the politicians are fixed limits of 
practicability imposed by public opinion must not be similar limits to us.” Philip Mirowski, Never 
Let a Serious Crisis Go to Waste : How Neoliberalism Survived the Financial Meltdown (London: Verso, 
2013), 49. 
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at Mont Pèlerin was a motley crew comprised of economists, philosophers, intellectuals, 

and business leaders from America and Western Europe, that roughly divided among 

three distinct ideological components: the neoclassical economics of the Chicago School, 

the actually existing neoliberalism of the German Ordoliberals, and Austrian-based legal 

philosophy. Although I draw on many thinkers who were at the University of Chicago 

and very much in conversation with the neoclassical economists, the primary figures I 

examine in this dissertation—Friedrich Hayek, Milton Friedman, and Gary Becker—are 

better understood as situated between “the Chicago School” and the more legal 

philosophical orientation of the Austrian School and the basis as what would become 

the juggernaut “law and economics” movement.4  

The critique of neoliberalism has been one of the dominant discourses in political 

and critical theory over the last fifteen years. It is theorized alternately as a radical break 

from liberalism and as its intensification,5 but is universally recognized as a shift from 

State to market hegemony through processes of privatization. There are two distinct 

veins of the critique of neoliberalism in critical and political theory. One looks more to 

                                                   

4 The philosophers I rely on are actually much more representative of the subsequent law and 
economics movement that emerged from University of Chicago Law School in the 1970s and 
1980s than traditional neoclassical economics. When I edit this for publication, I definitely need to 
add in the Virginia School as the other set of thinkers located at the heart of this Venn Diagram. 
5 See e.g., Tanja Aho, “Neoliberalism, Racial Capitalism, and Liberal Democracy: Challenging an 
Emergent Critical Analytic,” Lateral, May 15, 2017, http://csalateral.org/issue/6-1/forum-alt-
humanities-institutionality-neoliberalism-racial-capitalism-aho/ (rejecting “neoliberalocentrism” 
and urging scholars to investigate neoliberalism as the intensification of already established 
modes of institutional power under racial capitalism). 
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the historical emergence of neoliberalism in the policies of Margaret Thatcher and 

Ronald Reagan, as well as the work of the members of the Mont Pèlerin Society 

undergirding those policies. This approach, exemplified in the work of David Harvey 

and Philip Mirowski, offers a critique of political economy and emphasizes the 

relationship of neoliberalism to the material processes of globalization and late 

capitalism. The other theoretical vein grows out of the theories of Michael Foucault and 

focuses on neoliberalism as a “political rationality.” This approach, foremost associated 

with the work of Wendy Brown, recognizes neoliberalism “not as an instrument of 

governmental practice, but rather the condition of possibility and legitimacy of its 

instruments, the field of normative reason from which governing is forged.”6 It views 

neoliberalism as an embodied mode of governance, more principled and totalizing than 

a mere policy platform, but irreducible to a set of philosophical ideas. My dissertation 

does not choose between these approaches but instead recognizes each as highlighting 

distinct aspects of neoliberalism’s slippery ontology. In doing so, I seek to contribute yet 

another parallax view focusing on the shifting dynamics between public and private law 

as they relate to cultural questions of identity and power—with a particular emphasis on 

the role of the courts.  

Before detailing the chapters to follow, I will briefly lay out four core facets of 

neoliberalism elaborated between the two critical theoretical veins described above: 

                                                   

6 Brown, Undoing the Demos, 116. 



 

5 

economism imbued with free market fundamentalism, the transformation of the State, 

the replacement of the citizen-subject with the consumerist-entrepreneurial subject, and 

processes of privatization. Describing these four facets will establish the general 

contours of the discourse on which this dissertation draws, and in which it intervenes.  

1. Free-Market Fundamentalism. Free market fundamentalism transposes “free 

market values” and economic reasoning onto the social and political spheres, displacing 

other values by casting all human pursuits and institutional actions as “conducted 

according to a calculus of utility, benefit or satisfaction against a microeconomic grid of 

scarcity, supply and demand, and moral value neutrality.”7 Consequently, the subject’s 

morality is recast not in relation to principles or ideals, but as “a matter of rational 

deliberation about costs, benefits, and consequences.”8 Contracting is heralded as the 

exercise of individual liberty and self-expression. Competition is held out as the central 

virtue (making any solidarity among individuals a corruption of that virtuous form).9 

Liberal ideals are likewise hollowed out and redefined in economic terms. Social welfare 

is redefined in terms of efficiency. Equality is reconceived as equal access to a market 

which by definition results in unequal outcomes. Inequality is recast from an 

                                                   

7 Wendy Brown, “Neo-Liberalism and the End of Liberal Democracy,” Theory & Event 7, no. 1 
(November 6, 2003), https://doi.org/10.1353/tae.2003.0020. 
8 Melinda Cooper, Family Values: Between Neoliberalism and the New Social Conservatism (MIT Press, 
2017). 
9 Mirowski, Never Let a Serious Crisis Go to Waste. 
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unfortunate by product of capitalism to one of its virtues—a primary motor for progress 

in a world understood through incentive structures. 

2. Redefinition of the State. Neoliberal rhetoric often invokes a reduction of the 

State, but if one looks to either the content of the policies advocated by the Washington 

Consensus or even the political economic theories on which they are based (including 

Hayek and Friedman), neoliberalism has never been about whittling away the State. The 

opposition between the “market” and “the State” as it is often posed is an ideological 

construct.10 “One of the great neoliberal flimflam operations is to mask [governmental 

bureaucracy’s] role in power through confusion of ‘marketization’ of government 

functions with the shrinking of the state.”11 Arguably, under neoliberalism, the state and 

market are less opposed than ever before insofar as the state is supposed to anticipate, 

construct, and respond to the needs of the market. Neoliberalism figures both the 

market and rational economic behavior as requiring the law as a means of “the 

dissemination of social norms to facilitate competition, free trade, and rational economic 

action on the part of every member and institution of society.”12  

                                                   

10 David Harvey argues that neoliberalism does not make the state irrelevant – it just radically 
reconfigures the State regarding coercion/consent, power of capital/power of social movements, 
executive and judicial/representative democracy. See David Harvey, A Brief History of 
Neoliberalism (New York: Oxford University Press, 2005), 78. Furthermore, even if one were to 
attempt to preserve the binary of State versus market, it is important to remember that laws 
define the market just as much as the State. 
11 Mirowski, Never Let a Serious Crisis Go to Waste, 57. 
12 Brown, Undoing the Demos, 14. 
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Therefore, not only does the state’s intervention on behalf of capital no longer 

trigger a crisis of legitimacy, such an intervention enables its legitimacy.13 The state’s 

legitimacy under neoliberalism is grounded in the belief that the state should be 

measured by standards of efficiency and by the degree to which it supports the 

functioning of the market and enables entrepreneurial and individual liberty (i.e., its 

consumer-citizens’ participation in various markets to use their own skills and abilities 

to pursue their own interests). This is a marked divergence from the constitutional ideal 

of the state deriving its power from its representation of The People under liberalism. 

The unit of governance has therefore shifted from the collective to the individual, as 

famously embodied in neoliberal icon Margaret Thatcher’s statement that “there is no 

such thing as society, only individuals and their families.”14   

Under the neoliberal model of governance, it is understood that the state should 

not, however, “intervene at the level of exchange (access, opportunity), distribution 

(income inequality), or collateral damage (ecological, social, political).”15 The work of 

Friedrich Hayek, the founder of the neoliberal thought collective, lays this out clearly in 

his theory of “spontaneous order” (cosmos) positioned the market as a highly 

interdependent and balanced ecology that even well-intentioned, seemingly benign 

                                                   

13 Wendy Brown, Edgework : Critical Essays on Knowledge and Politics (Princeton, N.J.: Princeton 
University Press, 2005), 143. 
14 Margaret Thatcher, Interview for Woman’s Own (Sept. 23, 1987), available at 
http://www.margaretthatcher.org/document/106689. 
15 Brown, Undoing the Demos, 68. 
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projects can harmfully disrupt. This is based on a theory of human knowledge and the 

positioning of the market as a superior, almost divine, information processor. He 

therefore concludes that government should never intervene directly in the logic of the 

market because it can “never be aware of all the costs of achieving particular results by 

such interference.”16 The state should instead make clear rules that enable individuals to 

exercise their liberty—made in response to the spontaneous order of the market itself. 

Implicit in this formulation is the idea that even noneconomic social programs may have 

economic consequences that cannot be known ex ante, and so Hayek concludes, it “is 

not in our power to build a desirable society by simply putting together the particular 

elements that by themselves appear desirable.”17 With that, the Hayekian model refuses 

the possibility of pursuing non-market ideals effectively. According to Hayek’s theory, 

subsequently elaborated by Milton Friedman, the role of law and its goals must remain 

formal—never substantive. Governmental pursuit of substantive ideals, even if widely 

shared, leads to market inefficiencies and other unintended consequences. Hayek 

famously cautioned that “the sources of many of the most harmful agents in this world 

are often not evil men but high-minded idealists,”18 and Milton and Rose Friedman 

joined in adding that the government’s purported cure is often worse than the disease.19
 

                                                   

16 Friedrich A. Hayek, Rules and Order (Chicago: University of Chicago, 1973), 38. 
17 Hayek, 56. 
18 Hayek, 70. 
19 Milton Friedman and Rose D. Friedman, Free to Choose : A Personal Statement, 1st Harvest/HBJ 
ed. (San Diego: Harcourt Brace Jovanovich, 1990). 
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Within their framework, the State is not responsible if individuals do not properly 

respond to the market’s incentive structures, but it is responsible for the pernicious 

consequences of sheltering individuals from the market’s disciplinary effects. 

Accordingly, because material inequality is the product of individual choices and 

talents, the State is no longer responsible for addressing the resulting inequalities. In 

fact, inequality becomes not only normalized, but normative insofar as it is the natural 

outcome of an unmanipulated market relation.20 

As this theory implies, therefore, the role of democracy is no longer the driving 

force of government but instead must be contained. Politics itself has been rendered a 

market and the voter a mere consumer-citizen.21 Therefore, to the extent that the political 

options have already been “decided” in an arena other than politics, there is no genuine 

democratic participation. “Participation” and “democracy” then become mere signaling 

rituals that are staged so as to elicit the “consent” of the majority to the already pre-

determined programmatic proposals.22  

3. Neoliberal subject. Neoliberalism likewise extends the cold logics of the free 

market to the subject. Far from the engaged citizen who actively produces the polis in 

democratic liberal theory, the neoliberal subject is a rational, calculating, and 

                                                   

20 Brown, Undoing the Demos, 64. 
21 David Singh Grewal and Jedediah Purdy, “Introduction: Law and Neoliberalism Law and 
Neoliberalism,” Law and Contemporary Problems 77 (2014): 13. 
22 Joel M. Ngugi, “Policing Neo-Liberal Reforms: The Rule of Law as an Enabling and Restrictive 
Discourse,” University of Pennsylvania Journal of International Economic Law 26 (2005): 567. 
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independent entity “whose moral autonomy is measured by their capacity for ‘self-

care’—the ability to provide for their own needs and service their own ambitions.”23 

Accordingly, the neoliberal State further relinquishes its responsibility for the well-being 

of its subjects. For Wendy Brown, this shift is tied directly to the dissolution of the body 

politic insofar as the State’s existence is no longer contingent on the citizens’ communal 

actions but on their individual actions, leading to an anti-collectivity—as well as anti-

democratic—bias in neoliberal logics.  

When rights-bearers (persons) are figured as market actors in all realms, what 

vanishes are the political, ethical valences, and venues for rights (and for non-market 

formulations) and as a result, the subject, homo oeconomicus, becomes reconceived as 

human capital across all spheres.24 Maurizio Lazzarato’s work the mechanism through 

which subjects are human capitalized is financialization, which results in both 

insecuritization and the destruction of the conditions for social cohesion.25 Human 

capital imagines subjects to be rendered on the model of the firm—investing in 

themselves through education and acquisition of skills to enhance their competitive 

position relative to other individuals in order to attract investors and increase their 

value. In the introduction to his treatise on the issue, Gary Becker remarks that he 

                                                   

23 Brown, Edgework : Critical Essays on Knowledge and Politics, 42. 
24 She ties this directly to Supreme Court jurisprudence and in particular highlights its presence 
in Hobby Lobby. See Wendy Brown, “When Firms Become Persons and Persons Become Firms,” 
Lecture at the London School of Economics (July 1, 2015). 
25 Maurizio Lazzarato, “Neoliberalism in Action: Inequality, Insecurity and the Reconstitution of 
the Social,” Theory, Culture & Society 26, no. 6 (November 1, 2009): 111. 
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hesitated before deciding on the term “human capital” because “in the early days, many 

people were criticizing this term and the underlying analysis because they believed it 

treated people like slaves or machines.”26 But rather than engaging this critique, he 

merely marvels, “how the world has changed!” and proceeds to describe the 

overwhelming popular embrace of the term. 

4. Privatization. The legal process at the heart of neoliberalism’s transformation of 

the state and the subject is privatization. There are a plurality of meanings of 

privatization which overlap, reinforce, and contradict one another under neoliberalism. 

The first and most familiar entails the movement of something that was previously 

managed by the state into the private realm and into the ambit of the capitalist 

marketplace; for example, the dismantling of the welfare state or the privatization of the 

military or prisons. Both Wendy Brown and David Harvey refer to the effect of this 

privatization of governance as the twin processes of devolution and responsibilization. 

Responsibilization describes the moral component that accompanies the dismantling of 

the welfare state in the name of a “rationally calculating individual [who] bears full 

responsibility for the consequences of his or her action no matter how severe the 

constraints on this action.”27 In this articulation one can see the second meaning of 

privatization, a movement into the realm of the personal or domestic, beyond the reach 

                                                   

26 Gary S. Becker, Human Capital : A Theoretical and Empirical Analysis, with Special Reference to 
Education, 3rd ed. (Chicago ; London: The University of Chicago Press, 1993), 16. 
27 Brown, Edgework : Critical Essays on Knowledge and Politics. 
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of the State, which is at the heart of liberal political theory. The final form of 

privatization is the making into property (through enclosure or some other means) or 

even the use of the property framework to understand something’s value, including the 

rendering of the subject on the model of human capital. Identifying something as 

property imbues it with a certain number of legal protections and allows it to enter the 

marketplace, but also limits it or makes it vulnerable in other ways.28  

Considering the expansive literature on neoliberalism there are certainly more 

points of overlap between the lines of scholarship, however these four facets—

economism imbued with free market fundamentalism, the transformation of the state, 

the replacement of the citizen-subject with the consumerist-entrepreneurial subject, and 

processes of privatization—address the themes central to this dissertation. This 

dissertation recognizes neoliberalism as hegemonic—meaning it has become the 

common sense of the age and the terrain on which political and legal battles are waged. 

But of course, it emerged as a political and philosophical regime prior to hegemony. By 

tracing the emergence of neoliberal rationality forward to this moment, I will show that, 

as it achieves hegemonic status, the liberals on the court also function within its 

frameworks. Further, I will highlight the importance of the Court in the construction 

                                                   

28 Hayek, Rules and Order, 1973, 102. The ubiquity of property in neoliberal ideology is made clear 
in Hayek’s work: “Property in the wide sense in which it is used to include not only material 
things, but (as John Locke defined it) the ‘life, liberty, and estates’ of every individual, is the only 
solution men have yet discovered to the problem of reconciling individual freedom with the 
absence of conflict. Law, liberty, and property are an inseparable trinity.” 
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and reinforcement of neoliberalism’s larger cultural hegemony. 

Despite, or perhaps because of the ubiquity of the critique of neoliberalism, 

resistance to it as useful conceptual framework is considerable. The criticism of the 

concept of neoliberalism as a conceptual trash heap is all too familiar.29 Jonathan Chait 

recently decried the use of the term “neoliberal” as dangerous in a such a politically 

divided moment: “It is strange to apply a single term to opposing combatants in 

America’s increasingly bitter partisan struggle.” This, as far as I am concerned, is the 

point. At a moment in which the partisan political discourse would have you believe 

that liberals and conservatives are as far apart and as embittered as they have ever been 

historically—and the Court is no exception in this narrative and over the last year at the 

center of it—it is important to realize that such a discourse conceals a convergence 

around market values and a series of fundamental assumptions around the role of law 

and government. Chait dismisses this critique as the mere realization that both 

Republicans and Democrats are capitalists. But the critique of neoliberalism goes beyond 

that. Neoliberal critique recognizes that liberal and conservative values have been 

                                                   

29 Annie McClanahan, “Serious Crises: Rethinking the Neoliberal Subject,” Boundary 2, February 
2019, 103.Another of the oft-lobbed criticisms of the neoliberal discourse, expertly dispatched by 
Geographer Jamie Peck, is that no one affirmatively claims neoliberalism—that it is only ever 
mobilized in a critical way. He points out that this lack of affirmance is historically contingent. 
The members of the Mont Pèlerin Society openly embraced the term as they sought to “remake 
laissez-faire for twentieth-century conditions.”29 It was only once the term migrated to Latin 
America and became directly associated with the Pinochet dictatorship that neoliberalism 
“acquire[d] negative normative connotations and ceased to be used by market proponents.” Peck, 
Constructions of Neoliberal Reason, 19.  
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hollowed out and redefined according to market values—that even those values that 

appear to be wholly separate from free-market ideology are coopted in pursuit of it.  

II. The Role of Protection 

Despite the significant—some would argue excessive—amount of scholarship on 

neoliberalism, the literature on law and neoliberalism remains relatively nascent in both 

critical and legal theory. I wrote about this lacuna in legal scholarship in 2014, however 

since it was published there has been an emerging conversation about law and political 

economy, which addresses many aspects of neoliberalism even if not embracing the 

terminology.30 

 As for the lack of widespread engagement with law within critical theory—

although beyond the scope of this project to explore—there are a few possible 

explanations for this lack of widespread engagement with law within critical theory: (1) 

a preoccupation with notions of “power” and “politics,”31 (2) a myopic view of law 

through the concept of sovereignty, (3) the always liminal/confused position law has 

occupied in the Marxist tradition of the critique of political economy,32 (4) an uncritical 

                                                   

30 The emerging “law and political economy” movement is a network of legal scholars, 
practitioners, and students developing innovative methods to challenge the dominance of market 
fundamentalism within legal scholarship and practice. See lpeblog.org 
31 “If you start with power, all you will see is power.”  
32 The central theorist law and Marxism is still Evgeny Pashukanis who established the 
commodity form theory of law, which in essence positions law as purely superstructure created 
to enable the exchange of commodities. Perhaps based on Pashukanis’s reading, or perhaps based 
on the idea that the law is an inherently liberal and conservative domain, there has been 
surprisingly little scholarship within critical theory on law. From the other side, Pashukanis’s 
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importation of an ahistorical liberal model of law from legal theory,33 (5) insulation of 

law as a discourse, which intentionally obfuscates meaning from those not in the guild, 

and (6) the nebulousness of the concept of ‘law’ which is used to denote politics, 

government, and police, as well as constitutional limits on those powers.  

Regarding this last source of confusion, of the existing scholarship specifically 

examining the relationship between law and neoliberalism within critical and political 

theory, a majority of it is focused on the anti-democratic effects of neoliberal 

rationality—how law (particularly the First Amendment) is being used to dismantle the 

democratic basis of governance.34 Wolfgang Streeck defines neoliberalism as a set of 

premises used to push back against democratic demands in the name of market 

imperatives.35 David Harvey argues that democracy is “viewed as a luxury, only 

possible under conditions of relative affluence coupled with a strong middle-class 

presence to guarantee political stability,” highlighting the degree to which neoliberalism 

                                                   

articulation of the law as superstructure has rankled many in the legal community who see 
economic relations as fundamentally determined by law. 
33 Corinne Blalock, “Neoliberalism and the Crisis of Legal Theory Law and Neoliberalism,” Law 
and Contemporary Problems 77 (2014): 71–104. 
34 See e.g., Grewal and Purdy, “Introduction”; Timothy K. Kuhner, Capitalism v. Democracy : 
Money in Politics and the Free Market Constitution (Stanford, California: Stanford Law Books, an 
imprint of Stanford University Press, 2014); Brown, Undoing the Demos. More recently, Jeremy 
Kessler and David Pozen edited an issue of the Columbia Law Review, entitled, “The Search for 
the Egalitarian First Amendment,” which contained a number of insightful accounts of the 
neoliberalization of the First Amendment and its relationship to democracy, including: Kessler 
and Pozen’s introduction and Jedediah Purdy’s “Beyond the Bosses’ Constitution: The First 
Amendment and Class Entrenchment.” 
35 Wolfgang Streeck, “The Crises of Democratic Capitalism,” New Left Review, II, no. 71 (2011): 5–
29. 
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favors technocratic solutions and governance by elites (which is manifested at least 

partially by a stronger role for the judiciary).  The strongest and most powerful voice on 

the anti-democratic effects of neoliberalism, as well as on the relationship between law 

and neoliberalism, however, is again Wendy Brown who has been writing about 

neoliberalism’s destruction of the demos for more than a decade, arguing that it destroys 

not only liberalism’s democratic processes but even its ideals.36  

Despite its importance, this anti-democratic focus in the literature has left some 

other aspects of what Foucault described as neoliberalism’s “tacticalization of law” 

unexplored. This dissertation, therefore, looks at a different relationship between the 

subject and the law than the existing literature: the role of protection as embodied in the 

14th Amendment. Ratified in the wake of the Civil War, the Fourteenth Amendment in 

addition to recognizing freed slaves as citizens also guaranteed “equal protection of the 

laws” and due process prior to the denial of life, liberty, or property. Thus, equal 

                                                   

36 Brown, Undoing the Demos, 152. 4/26/19 12:49:00 PM(“Neoliberal juridical reason recasts 
political rights, citizenship, and the field of democracy itself in an economic register; in so doing, 
it disintegrates the very idea of the demos.”). 
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protection37 and due process38 are areas where law is set in opposition to politics and 

democratic forms insofar as it would be interpreted as a corrective limit on democracy in 

order to protect insular minorities and fundamental rights.39 Studying equal protection 

and due process drives home the importance of distinguishing a theory of law from a 

theory of the state or governance, which at times get blurred when engaging with law in 

terms of democratic politics.  

                                                   

37 Equal protection is the constitutional guarantee that all persons will be treated fairly under the 
law. In practice, it has led to the identification of a number of “suspect classes” which are 
considered likely to be subject to discrimination. The Court famously grounded the need for a 
heightened standard of review in the inability of certain insular minorities to take advantage of 
traditional political channels: “[P]rejudice against discrete and insular minorities may be a special 
condition, which tends seriously to curtail the operation of those political processes ordinarily to 
be relied upon to protect minorities.” United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 
(1938). In essence, it is the courts stepping in to protect those who cannot protect themselves. 
Strict scrutiny means that any law that negatively (or later, positively) affects a suspect class must 
be necessary to promote “a compelling government interest” and be “narrowly tailored” to that 
purpose. All other discriminatory laws (that distinguish on the basis of age, disability, wealth, 
political affiliation, or criminal record) are reviewed according to rational basis review, which 
means the courts must only ask whether the law is “rationally related” to a “legitimate 
government interest.”  
38 Due process is divided into procedural and substantive due process. Procedural due process is 
the guarantee for individuals threatened by government actions that potentially deny their right 
to life, liberty, or property procedural protections sufficient to directly challenge this government 
impingement; it guarantees their proverbial “day in court.” In theory, substantive due process 
protects rights so fundamental as to be inherent in the constitutional concept of “liberty” itself. In 
practice, substantive due process has entailed the identification of a number of “fundamental 
rights” (including privacy) that receive a higher level of scrutiny and protection. 
39 At least, it would come to mean this under the Warren Court. There was a moment in 
constitutional history in which it seemed socio-economic class might be considered a 
vulnerability worthy of the constitutional protections of the Fourteenth Amendment, but that 
moment has clearly passed. Frank I. Michelman, “Foreword:  On Protecting the Poor through the 
Fourteenth Amendment Supreme Court 1968 Term, The,” Harvard Law Review 83 (1970 1969): 7–
59. 
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Furthermore, the Fourteenth Amendment is an ideal terrain for observing the 

shift from liberalism to neoliberalism because equal protection and due process were 

intimately tied up in the liberal political imaginary especially within the legal 

community. The vision of “legal liberalism,” which was hegemonic for much of the 

second half of the last century and to some degree still persists today within the legal 

academy,40 focuses on legal rights and their enforcement by the courts as a means of 

instituting progress and the protection of insular minorities from discrimination.  

By offering a doctrine-specific analysis of neoliberalism, this dissertation seeks to 

reformulate critical theory’s understanding of law’s function and highlight the role of 

the courts as midwives at the birth of neoliberal hegemony. The project engages the 

current theoretical conversation within critical and political theory about neoliberalism, 

hoping to highlight the importance of sharpening its understanding of law’s central role 

in neoliberalism’s logic and legitimation. The selection of primary source materials 

however reflects the standards and expectations of legal scholarship; the chapters each 

pertain to a single legal issue and are constructed around the close reading of recent 

Supreme Court cases, resisting the propensity of critical theory scholarship on law to 

                                                   

40 Laura Kalman has termed this “legal liberalism.” Legal liberalism is the belief that the Court 
will step in and advance social progress and protect insular minorities from the tyranny of the 
majority. Kalman argues this belief is grounded for its adherents in the legacy of the Warren 
Court. Laura Kalman, The Strange Career of Legal Liberalism (New Haven ; London: Yale University 
Press, 1998). 
Regarding the degree to which the legal academy is still critiquing this paradigm that no longer 
exists, see Blalock, “Neoliberalism and the Crisis of Legal Theory Law and Neoliberalism.”  
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read one case in isolation as a self-contained text. Instead I read cases starting in the 

early 1970s through to the present to illustrate the often incremental and insidious 

nature of how law shifts power and meaning. I offer close readings of these lines of cases 

to simultaneously draw out the legal function of the use of private law frameworks and 

their underlying normative logic. Rather than simply taking neoliberalism as an 

interpretive context for my reading of case law, I ask how law functions tactically under 

neoliberalism—that is, not only how it reflects neoliberal rationality, but the ways it 

actively constructs neoliberal rationality and extends its effects in the world.  

The Privatization of Protection is structured according to the structure of the 

Fourteenth Amendment itself with a chapter addressing each of the Amendment’s 

doctrinal pieces: procedural due process, substantive due process, and equal protection. 

In each chapter I trace how the importation of private law models into public law by 

both liberal and conservative justices has eroded the law’s protective role. The liberal 

ideals of equal protection and due process have been redefined according to the needs, 

logics, and limits of the market through the concepts of efficiency, choice, and human 

capital with consequences disproportionately borne by the poor and working class. It 

interrogates not only these transformations and their material consequences, but also 

their centrality to neoliberalism’s “stealth revolution.” In my analysis, a central figure 

emerges as a catalyst, Justice Lewis Powell, who authored the transformative opinion in 

each of the doctrinal areas I examine.  
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Chapter 1 “The Devil’s in the Details: Privatization and Anti-Collectivity in 

Procedural Due Process” contends that some of the most consequential legal 

transformations of the relationship between individuals and corporations under 

neoliberalism have been made quietly in the area of legal procedure while theoretical 

accounts were focused on more traditional civil rights issues or spectacular cases like 

Citizens United. 

The chapter begins with an overview of the evolution of procedural due process 

jurisprudence since the 1970s, drawing out the seeds planted in those early decades that 

are only now coming to fruition. In these early developments, one can see the 

introduction of efficiency as master-value and the technocratic logic of neoliberalism 

begin to take shape. I argue that the landmark case of Mathews v. Eldridge (1976)—which 

established the balancing test for procedural due process still used today—

simultaneously expanded and transformed procedural due process by introducing 

considerations of judicial efficiency into the right itself. Mathews’s logic is in stark 

contrast to the Court’s reasoning only six years earlier in Goldberg v. Kelly, especially 

with regard to the “public interest.” In Goldberg, the Court asserts that helping the most 

disadvantaged in society not only benefits the poor but also benefits society as a whole.41 

By contrast, the Mathews Court invokes the “public’s interest” to mean the interest in 

                                                   

41 The Court grounds this in the liberal political imaginary by quoting the preamble to the 
Constitution: “Public assistance, then, is not mere charity, but a means to ‘promote the general 
Welfare, and secure the Blessings of Liberty to ourselves and our Posterity.’” Goldberg v. Kelly, 297 
U.S. at 265 (quoting the preamble to the Constitution). 
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having a government that is efficient in its spending.42 When asking what changed 

between Goldberg and Mathews, perhaps the most cynical (and certainly incomplete) 

answer is the appointment of Justice Lewis Powell to the Supreme Court. And yet his 

role cannot be overlooked. I focus on Justice Powell as the author of this opinion and 

read it in conjunction with his infamous memo for the Chamber of Commerce, “Attack 

on American Free Enterprise Systems,” which identified the courts as central to the 

strategy of affecting pro-business change and was penned mere months before Nixon 

appointed him.43  

The rest of the chapter focuses on two procedural issues which are not 

constitutional but have constitutional implications: the rise of arbitration and the 

withering of class action. Arbitration, which forces legal claims out of courts and into a 

privatized forum for adjudication, has expanded dramatically since the 1980s. I illustrate 

how the rise of arbitration has been the result of the Court’s reliance on free market 

frameworks. I argue that this expansion, although until recently largely excluded from 

popular and critical conversations, constitutes nothing less than the privatization of 

                                                   

42 “[T]he Government’s interest, and hence that of the public, in conserving scarce fiscal and 
administrative resources is a factor that must be weighed.” Mathews, 424 U.S. at 348. 
43 In the Memo, Powell conflates the interests of business and “the public generally,” and 
embraces the premise that regulation of companies limits individual liberty because the market is 
not allowed to properly function: “We in America already have moved very far indeed toward 
some aspects of state socialism . . .[and] in some areas, such as regulation and control already 
have seriously impaired the freedom of both business and labor, and indeed of the public 
generally.” The Powell Memorandum (August 23, 1971). “The threat to enterprise is not merely a 
matter of economics. It is also a threat to individual freedom.” The Powell Memorandum (August 
23, 1971). 
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justice and the extension of corporate governmentality into the judicial realm. I also look 

at the dismantling of class action as part of the Supreme Court’s “anti-collectivity 

jurisprudence”44 insofar as it privileges the individual over the collective and the 

corporation over the individual, is justified by the discourse of efficiency, and elides the 

power differential between the two parties.45 The chapter concludes with a close reading 

of American Express v. Italian Colors,46 a case at the intersection of arbitration and class 

action, which I argue is the point at which privatized procedure is allowed to fully 

subsume substantive law. The Court’s opinion separates the “right” to justice from the 

actual possibility of its pursuit in a textbook refusal of the material realities of choice and 

right. It likewise severely tips the balance in favor of corporations, denying access to the 

courts for consumers harmed by large corporations. Justice Kagan wrote a vitriolic 

indictment of this embrace of corporate power in her dissent, but I show, when one 

peels back the rhetoric, her ambition is actually quite modest. I argue this is 

representative of the limits of the liberal justices’ critiques more generally.47 I show how 

in many ways the liberal justices have conceded the market framework and are 

challenging only the grossest abuses of power sanctioned in its name. I conclude by 

advocating for a politics of tedium, arguing that cases that are unsexy, not immediately 

                                                   

44 Brown, Undoing the Demos. 
45 This section also looks at the issue of class ascertainability. 
46 570 U.S. 228 (2013).  
47 The degree to which her position failed to challenge the underlying logic of the privatization of 
public law rights, was affirmed when she wrote for a 7-1 majority in Kindred Nursing Centers Ltd 
v. Clark, 137 S.Ct. 1421 (2017). 
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legible as political, and esoteric, still have to be a part of any critical conversation about 

political economy—not only because they have significant material stakes, but also 

because we need to recognize tedium as a legal tactic. Those invested in critiquing 

neoliberal governance cannot allow in form or procedure what they would contest in 

substance. Proceduralism is but one instance of the retreat to formalism that is a 

characteristic means by which neoliberal reasoning conceals power and law’s role in the 

production of inequality. 

Chapter 2 “When Privacies Collide: The Privatization (Il)logics in the Court’s 

Abortion Jurisprudence” examines how the Court’s abortion jurisprudence constructs 

women as both consumerist and human capital subjects with regard to their 

reproductive choices. In so doing, I highlight the slippages and contradictions between 

the personal (private-domestic) and the market (private-economic) meanings of 

“privacy” in the Court’s jurisprudence and show how this justifies the unequal 

treatment of poor women with regard to the abortion right.  

I begin with Roe v. Wade (1973), tracing how the “right to choose” became the 

mode of legal and popular understanding of abortion instead of reproductive justice. I 

argue the funding cases, Maher v. Roe (1977) and Harris v. McRae (1980), transformed 

Roe’s holding into a consumer right (and abortion into a commodity) by placing them 
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fully in the private economic realm.48 There is a slippage in these cases between the 

liberal public/private-domestic distinction and the neoliberal public/private-economic 

distinction. Although the political discourse still focuses on the specter of the Court 

overturning of Roe, since 1977 abortion has only been a right if you can afford it, 

eclipsing Roe’s promise for millions of women.  

Casey v. Planned Parenthood (1992), nearly two decades after Roe, turns to a 

different rendering of the social in economic terms and interprets the abortion right 

within a framework of human capital. In Casey, the majority preserves aspects of Roe 

based on the reliance interest of women who invested in their human capital on the 

assumption that they would have all means available to them to control their 

reproduction. The Court explicitly draws the analogy to private law and the principle of 

estoppel. Accordingly, those women who are within the market structures and have 

properly responded to produce their own human capital, the Court reasons should be 

able to protect that capital. Increased choice allows them to be better capitalist subjects. 

Poor women, however, are easily excluded from this entrepreneurial framework on the 

theory that they have not sufficiently invested and have already proven insufficiently 

responsive to market discipline, so there is no reliance interest to protect.49  

                                                   

48 In Harris, the Court reasons, “[t]he financial constraints that restrict an indigent woman’s ability 
to enjoy the full range of constitutionally protected freedom of choice are the product not of 
governmental restrictions on access to abortions, but rather of her indigency.” Harris v. McRae, 
448 U.S. 297, 316 (1980). It is a perfect Hayekian articulation of the relationship between 
government, the market, and inequality.  
49 This historically coincides with the emergence of the anti-welfare discourse which likewise 
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There is a paradox at the heart of this logic. Why under a human capital 

paradigm, are women who choose to have an abortion when confronted with an 

unplanned or unwanted pregnancy not valorized as good entrepreneurial subjects? 

Neoliberalism consistently positions itself against dependency on the state. Others have 

resolved this paradox by looking outside the theory of human capital to the historical 

alliance between fiscal conservatives and the religious right or to the ways such a radical 

embrace of female autonomy would threaten capitalism’s reliance on unpaid female 

labor.50 I contend that one need not look outside the paradigm of human capital to 

explain it. In the context of abortion, the woman’s human capital is never viewed in 

isolation but always already weighed against the human capital of the fetus, which is 

pure economic possibility, or human capital par excellence. Therefore, the law privileges 

this pure form of human capital over the mother who, especially if she does not have the 

resources to travel or pay for an abortion, has already proven herself insufficiently 

responsive to market forces and has consequently been positioned outside the market 

society.51  

                                                   

focused on the “bad choices” and racialized stereotypes about insufficient responsiveness to 
market discipline.  
50 Cooper, Family Values. 
51 In making this argument I draw on Bernard Harcourt’s analysis of the paradox between small 
government and mass incarceration. According to Harcourt, Hayek and Becker’s conception of 
society as a market necessarily posits an outside comprised of those who refuse to be disciplined 
by market forces (and therefore do not embrace or embody dominant societal/political values). 
He argues that because these individuals have proven insufficiently responsive, according to the 
neoliberal reasoning, the State is licensed in using more direct forms of coercion. Harcourt looks 
at this in terms of the incarcerated, but I argue this same positioning as insufficiently responsive 
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In conclusion, I argue that in making the discourse of “choice” so explicit and the 

Court’s frank reliance on private law models, the Court’s abortion jurisprudence is 

actually an important lens for understanding a larger shift in the understanding of rights 

under the neoliberal Fourteenth Amendment—which to some degree has rendered all of 

the Fourteenth Amendment’s protections on the model of choice, the others, just more 

implicitly so. In light of this, the feminist critiques of “choice” and the abortion discourse 

may provide insight into how to understand and resist the privatization of protection, 

more generally.  

Chapter 3 “Market(able) Equality” addresses the Court’s transformation of equal 

protection jurisprudence over the last thirty years in accordance with market-logic and a 

narrow, non-distributive form of identity politics from which class has been almost 

entirely erased. I focus specifically on affirmative action doctrine, illustrating how 

neoliberal rationality permeates both sides of the issue. On one side, affirmative action is 

portrayed as a distortion of the proper and virtuous functioning of the market; on the 

other, affirmative action’s preservation is grounded in the needs of the market for 

“diversity” under globalization. And yet, despite this fundamental transformation, 

affirmative action is still heralded as one of the last remnants of legal liberalism.  

In this chapter, I build on Cheryl Harris’s highly influential work, “Whiteness as 

                                                   

to market incentives and therefore outside the spontaneous order in which small-government 
principles apply, also characterizes law’s treatment of impoverished female subjects.  
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Property,” in which she argues that the Supreme Court’s equal protection cases preserve 

a property interest in “whiteness.” She argues that the form of property whiteness has 

taken shifted from a traditional concept of property focused on the right to exclude 

(Plessy v. Ferguson) to a modern concept of property focused on the preservation of 

expectations (Brown v. Board of Education). I argue that the Court’s most recent 

affirmative action cases represent a third and distinctly neoliberal model of property: 

human capital, and it is through this lens that we should understand the Court’s 

construction of “diversity.”  

The market/human capital reasoning is introduced in Justice Powell’s controlling 

opinion in Regents of the University of California v. Bakke (1978). But it comes to fruition in 

Grutter v. Bollinger (1997)—a case about the race-conscious admission policy of the 

University of Michigan Law School.52 O’Connor’s opinion, by citing to the express needs 

of the market for diversity programs at top tier universities, constructs educational 

institutions as primarily producers of human capital, meeting the needs of corporations 

and the market, which she then ties directly to US competitiveness under globalization. 

In so doing, O’Connor foregrounds the relationship of human capital to the nation-as-

firm model of neoliberal legitimacy.  

                                                   

52 That said, the human capital rationality clearly begins in Powell’s opinion in Bakke. 
Accordingly, I offer a close reading of Bakke in the chapter. 
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Within my analysis of Grutter, I focus specifically on how “diversity” is 

configured within the economy of human capital, arguing that “diversity” is the use of 

nonwhiteness to enhance the human capital of whites and corporations through “cross 

cultural competence.”53 It is an extraction of surplus value. The Court’s reliance on the 

concept of “critical mass”—defined as the point at which non-minorities and by 

extension the market can benefit from including minorities through the benefits that 

flow from exposure to diversity, and no further—as a limit on the use and goals of 

affirmative action policies illustrates the degree to which supposed antisubordination 

efforts remain defined according to the needs and expectations of whiteness. One could 

even argue “critical mass” sets a limit defined by preservation of racial hierarchy insofar 

as it does not set a floor but only a ceiling on the use of affirmative action.  

In a brief coda to this chapter, I examine one final shift in the relation between 

public and private under neoliberalism with significant consequences for the Fourteenth 

Amendment—the privatization of government. The “state action doctrine” limits the 

Fourteenth Amendment’s protections to only those actions taken by the State. Thus, as 

corporations come to govern more of our lives under neoliberal governmentality, the 

protections of the 14th Amendment cover an ever-finer sliver of our lives under late 

capitalism.  

                                                   

53 This is how General Motors and 3M frame it in their briefs, which O’Connor cites in the 
sentence of the opinion affirming “diversity” as a compelling state interest. 
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The Epilogue addresses what this examination of equal protection and due 

process doctrine contributes to the understanding of the relationship between law and 

neoliberalism. It addresses this question at three distinct registers: (1) for legal thought, 

(2) for critical theory, and (3) for a more general understanding of our political moment.   

In addressing the contribution to legal thought, I show how this dissertation 

builds on the ambition of an article I published a few years ago, “Neoliberalism and the 

Crisis of Legal Theory,” which advocated for a new critical legal studies project to 

account for the distinct forms of legal power and the role of the courts under late 

capitalism. By focusing on the critique of neoliberalism in the Fourteenth Amendment, 

my analysis links together developments that have been treated as separate within legal 

scholarship, revealing the larger logic. Furthermore, I argue this dissertation contributes 

to a growing body of legal scholarship focused on law and political economy. It makes a 

unique contribution to this conversation insofar as it focuses on neoliberal logic as trans-

partisan on the Court and highlights the importance of Justice Powell as a central figure 

in the neoliberal transformation of the Court’s jurisprudence.  

I next describe how this dissertation intervenes in the theory of neoliberalism 

itself by offering a fuller accounting of law’s role. In particular, this dissertation goes 

beyond the register of law as discourse, to look at the specific tacticalization of law—its 

concrete material function as a means of corporate accumulation. It also shows the 

importance of engaging with the tedious parts of law and the importance of tracing the 

evolution of doctrine rather than interpreting a single case in isolation. I also argue, this 
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dissertation has shown that “privatization” is a multi-faceted and distinctly legal tactic 

of neoliberalism that, although ubiquitous, has been under-theorized within neoliberal 

critique.  

In conclusion, I address what this dissertation offers more generally with regard 

to the political understanding of our historical moment. I argue that it shows that the 

ideals of the civil rights era and legal liberalism have been hollowed out and rearmed for 

other ends. As a result, the supposedly “liberal” positions on the Court actually 

reinforce this market order. 

When asked to define neoliberalism, I often half-jokingly reply that it is the 

ability to claim one is “socially liberal and fiscally conservative.” As this dissertation will 

show, that ability comes in no small part from the courts, who adapted and redefined 

social and public law issues in accordance with market models and private law modes of 

reasoning.
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Chapter One: The Devil’s in the Details: Privatization and 
Anti-Collectivity in Procedural Due Process 

There’s one attached to your cell phone, to the credit cards in your wallet, to the 

internet streaming services you use, to the car service you take, and to most things you 

buy or consume online. Arbitration agreements are ubiquitous in our lives even if we 

are not aware of them. They force us to give up our right to seek recourse in the courts 

for almost any harm we might suffer at the hands of the corporation. Thousands of cases 

over fraud,1 wrongful death,2 and rape3 are now decided in “private arbitration,” the 

name for a parallel justice system that lacks many of the rules and protections of the 

courts, including public access and judicial oversight. Legal challenges to arbitration 

agreements have been roundly dismissed in the courts, leaving individuals to pursue 

their claim on the corporation’s terms or not at all. This is true even if the contract was 

signed or clicked through without being read or, more alarmingly, if the arbitration 

                                                   

1 A large part of how Wells Fargo was able to continue its massive consumer financial fraud in 
which employees opened fraudulent accounts in customers’ names was by forcing them into 
arbitration. “How Wells Fargo exploited a binding arbitration clause to deflect customers' fraud 
allegations,” LA Times, Sept. 26, 2016, available at http://www.latimes.com/business/hiltzik/la-fi-
hiltzik-wells-arbitration-20160926-snap-story.html 
2 The Obama administration created a regulation that prevented nursing homes from using 
arbitration agreements to force residents or their families into arbitration over neglect, abuse, and 
wrongful death claims, which among other things prevented the suits from being made public. 
The Trump administration repealed the regulation before it even went into effect. 
3 In 2009 the Rape Victims Act sought to make generalized arbitration agreements between an 
employer and an employee unenforceable with regard to any claim arising out of rape. Congress 
defeated the bill. Civil claims arising from rape can still be forced into arbitration. See Eric 
Koplowitz, “I Didn’t Agree to Arbitrate That - How Courts Determine If Employees’ Sexual 
Assault and Sexual Harassment Claims Fall within the Scope of Broad Mandatory Arbitration 
Clauses Note,” Cardozo Journal of Conflict Resolution 13 (2012 2011): 565–92.  
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clause was buried deep in the terms of an employment contract. Arbitration clauses 

have become the “modern equivalent of yellow dog contracts,”4 which required workers 

to commit to not join a union as a condition of employment. Today, rather than their 

right to unionize, job applicants are forced to waive their access to courts to sue for 

discrimination, harassment, or unfair labor practices, before they even start their jobs. 

This reality recently bubbled up to the popular consciousness with the Supreme Court’s 

decision in Epic Systems v. Lewis (2018). The employees of Epic Systems Corporation 

received an email to their work accounts containing an arbitration agreement. The 

agreement stated that employees would be required to bring all wage-related claims 

through individual arbitration and prohibited them from participating in class actions 

against the company. Class actions, as this chapter will discuss, have historically been a 

means of addressing the power imbalance between corporations and workers. Not only 

was there no opportunity to negotiate the terms of this agreement, the email stated that 

if the employees continued to work at Epic Systems, they would “be deemed to have 

accepted” the arbitration provision foregoing their right to the courts and to collectivize 

in a class action.  

In Epic Systems v. Lewis (2018), the Supreme Court upheld this practice, 

concluding that arbitration agreements that require individual arbitration for 

                                                   

4 Katherine Van Wezel Stone, “Procedure, Substance, and Power: Collective Litigation and 
Arbitration under the Labor Law,” UCLA Law Review Discourse 61 (2013): 164–81. 
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employment disputes do not conflict with the National Labor Relations Act (NLRA)’s 

guarantee of the right to engage in “collected activities” for “mutual aid or protection.” 

Many have decried this decision as an unprecedented privileging of corporate and 

contract rights at the expense of workers’ rights—private law at the expense of public 

law. They are correct. Epic Systems allowed the privatized procedure of arbitration to 

undermine a regime of public law designed to mitigate, however marginally, the gross 

inequalities between workers and corporations. It is certainly worthy of the attention it 

is currently receiving insofar as it stripped workers of their right to collectivize and 

enabled corporations to make themselves immune to many claims against unfair labor 

practices (because the cost of proving this claim far exceeds the possible recovery for any 

individual plaintiff). Justice Ginsburg in her vitriolic dissent rightly described the 

“inevitable result” of the case as “the underenforcement of federal and state statutes 

designed to advance the well-being of vulnerable workers.”5 But as Ginsburg’s dissent 

also illustrates, it is far from unprecedented. It is not even the first time the Supreme 

Court has allowed arbitration to subsume an area of public law intended to address the 

disparity of power between corporations and individuals. 

By focusing on a wider range of cases and the more insidious relationship between 

law and neoliberalism, this chapter offers a different narrative than those that have gained 

prominence in critical and political theory. It demonstrates how neoliberalism has 

                                                   

5 Epic Systems Corp. v. Lewis, 584 U.S. ___ (2018) (Ginsburg, J., dissenting).  
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reshaped law over time while recognizing that even with incremental change there is 

always a point at which the change is no longer one of degree, but one of kind. That point 

in the Court’s arbitration jurisprudence was American Express v. Italian Colors Restaurant 

(2013) (“Italian Colors”). Italian Colors marks the point at which arbitration becomes the 

means by which corporations can evade entire regimes of public law. It is the culmination 

of three previous extensions of arbitration beyond its original purpose, all grounded in 

the Court’s embrace of neoliberal reasoning. Each of these expansions exacerbated the 

already extreme power imbalance between individuals and corporations: (1) the extension 

of arbitration to cover employment and consumer relations; (2) the use of arbitration to 

undermine public laws intended to address these inequalities; and (3) the use of 

arbitration to undermine collective action. All three changes in and of themselves were 

incremental. But once they converged, arbitration fundamentally changed its nature from 

a mechanism of dispute resolution into a tool of corporate accumulation.  

Yet the role of arbitration is not currently part of the critical account of law and 

neoliberalism. Relevant scholarship in critical and political theory has focused almost 

exclusively on constitutional law and cases that were already a part of the political 

conversation such as Hobby Lobby and Citizens United, analyzing the ways they embody 

neoliberal rationality in the forms of anti-collectivity, privatization, and corporate 
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governmentality.6 I argue some of neoliberalism’s most consequential transformations 

(especially in terms of the relationship between citizens and corporations) have been 

made quietly in the area of legal procedure while popular and critical conversations 

have been focused on more traditional civil rights issues. Furthermore, by analyzing 

single headline-grabbing cases, critical theory too often creates a false picture of law as a 

narrative of rupture; when in reality, law is often diabolical in its slowness and 

incrementalism—planting seeds in one case that only come to fruition years down the 

line.  

Paradoxically, what is most important about these cases is that they went largely 

unnoticed. I use the example of Italian Colors to argue that cases that are unsexy, esoteric, 

and not immediately legible as political are fundamental to a critical understanding of 

political economy in the current moment. Arbitration has been used by corporations to 

effectively undermine multiple areas of public law designed to address inequality: 

antitrust, labor law, and antidiscrimination law. These cases are transforming the legal 

landscape and yet their reach has not registered. I therefore argue we need to recognize 

tedium as a legal tactic. Proceduralization and incrementalism are part of a larger use of 

                                                   

6 See e.g., Jack Jackson, “Not Yet an End: Neoliberalism, the Jurisprudence of Obamacare, and the 
Welfare-State Left,” Theory & Event 19, no. 2 (2016); Michan Connor, “Uniting Citizens after 
Citizens United: Cities, Neoliberalism, and Democracy,” American Studies; Lawrence 54, no. 1 
(2015): 5–27,4; Jennifer M. Denbow, “The Problem with Hobby Lobby: Neoliberal Jurisprudence 
and Neoconservative Values,” Feminist Legal Studies 25, no. 2 (July 1, 2017): 165–84. Although 
Wendy Brown briefly describes a number of other cases in Undoing the Demos, including ones 
pertaining to class action, she only closely analyzes Citizens United. 
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legal tedium by corporations and members of the Court to conceal what is going on and 

to circumvent political critique and contestation in the current moment. It is one of 

neoliberalism’s stealthiest tactics. 

The chapter begins with a case immediately prior to the ascendancy of neoliberal 

thought and contrasts it with a case only six years later in which a neoliberal 

understanding of the role of government is laid bare.7 In these early developments, one 

can see the introduction of efficiency as master-value and the technocratic logic of 

neoliberalism take shape. In this section, I argue that the landmark case of Mathews v. 

Eldridge (1976)—which established the balancing test for procedural due process still 

used today—simultaneously expanded and transformed procedural due process from 

an absolute right to one weighed against considerations of judicial efficiency. At the 

same time, this case affirmed property (a privatization logic) as the primary lens through 

which due process rights could be understood.  

Much of the remaining chapter looks specifically at the rise of arbitration as a 

tool of corporate power. But within this analysis, I examine the dismantling of the class 

action mechanism as another neoliberal jurisprudential trend in legal procedure with 

profound consequences. The class action mechanism was created during the civil rights 

                                                   

7 Although I am arguing that the jurisprudential change is incremental, I do think there is a 
turning point that can be marked as the introduction of neoliberal reasoning into the Court, 
which is not the same thing as its hegemony. In fact, it is the shift from the introduction of private 
law modes and reasoning into public law, to the establishment of neoliberalism’s hegemonic 
status that I am interested in tracing in this dissertation.  
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era as a means for discriminated populations to join their voices together. In recent 

decades, class actions have been used by consumers to challenge wrongdoings of 

corporations and as a means of private enforcement of certain laws that protect societal 

welfare/interests (antitrust, among others). But under neoliberalism, the ability for 

citizens or consumers to join together to pursue a class action is becoming much more 

difficult. This chapter will address this assault on class actions (1) as privileging the 

individual over the collective and the corporation over the individual; (2) as justified by 

the discourse of efficiency; and (3) as eliding the power differential between the two 

parties. These three causes are all characteristic of neoliberal rationality.  

Ultimately, I will show how it is the combination of these legal evolutions that 

provides corporations with a remarkable ability to protect themselves, concluding with 

a close reading of a case that addresses this perilous intersection: American Express v. 

Italian Colors (2013). In Italian Colors the Court upheld an arbitration clause denying 

access to the class action mechanism and forcing the dispute to be handled through 

individual arbitration, even though such a holding effectively made the antitrust 

challenge impossible. I will highlight how the Court’s opinion clearly separates the right 

to justice from the actual possibility of its pursuit through a textbook refusal of the 

material realities of choice and right. The Court’s decision likewise severely tipped the 

balance in favor of corporations, denying access to the courts for consumers harmed by 

large corporations, and allowing corporations to establish their own legal systems. 

Italian Colors is a case with profound consequences, and yet it has been almost entirely 
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overlooked in the critical conversation. This chapter will redress this oversight so that 

the narrative of neoliberal legality can be sketched more fully.  

I. Property and Efficiency Logics: Evolution of Due Process 
Since the 1970s 

In Goldberg v. Kelly (1970), the Supreme Court held social welfare payments could 

not be taken away without due process of law. The specific question at issue in Goldberg 

was whether the termination of public assistance benefits without an evidentiary 

hearing prior to their termination violated the recipient’s due process rights. The Court 

found that it did. In so doing, the majority in Goldberg openly rejected the argument 

urged by the Nixon administration at oral argument that public assistance benefits were 

a privilege and not a right.8 ⁠ The Court’s analysis instead focused explicitly on the 

importance of welfare benefits to the population at issue: “termination of aid pending 

resolution of controversy over eligibility may deprive an eligible recipient of the very 

means by which to live while he waits.”9 ⁠ The majority refused to characterize poverty as 

solely the responsibility of the individual: “From its founding the Nation’s basic 

commitment has been to foster the dignity and well-being of all persons within its 

borders. We have come to recognize that forces not within the control of the poor 

contribute to their poverty.”10 ⁠  Welfare is cast as a means of “bring[ing] within the reach 

                                                   

8 Goldberg v. Kelly, 397 U.S. 254, 262 (1970). 
9 Goldberg, 397 U.S. at 264. 
10 Goldberg, 397 U.S. at 264-65. 
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of the poor the same opportunities that are available to others to participate 

meaningfully in the life of the community” as opposed to leaving them to fend for 

themselves at the margins. The Court, embracing a liberal political imaginary that It 

grounds in the preamble to the Constitution, even expanded Its claim beyond a societal 

obligation, to recognize a societal interest in the provision of assistance to the 

disadvantaged: “Public assistance, then, is not mere charity, but a means to ‘promote the 

general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity.’”11 ⁠ 

This is a decidedly collectivist understanding.  

Chief Justice Burger12 and Justice Black dissented. The dissent cast the majority as 

“in effect say[ing] that failure of the government to pay a promised charitable 

installment to an individual deprives that individual of his own property.”13 ⁠ The 

dissent’s characterization would prove prophetic in how the case would be treated only 

six years later in Mathews v. Eldridge (1976), which cited Goldberg as cementing the 

treatment of statutorily created benefits as “property” under the Due Process Clause of 

the Fourteenth (and by extension Fifth) Amendments. Although recasting the benefits as 

property imbued them with certain constitutional protections, it also rendered them 

vulnerable to the cold calculations of private law reasoning.  

                                                   

11 Goldberg, 397 U.S. at 265 (quoting the preamble to the United States Constitution). 
12 Chief Justice Burger actually only wrote a dissent to Goldberg’s companion case but references 
both cases within his analysis.  
13 Goldberg, 397 U.S. 275 (Black, dissenting). 
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With Justice Powell writing for the majority, the Mathews Court held that the 

“property interest” in benefits had to be weighed against other considerations, in 

particular against the master-value of efficiency. Mathews articulates that determining 

how much process is due before “property” can be taken in accordance with the due 

process clause, requires the consideration of three distinct factors—a cost benefit 

analysis that weighs: the private interest that will be affected by the action, risk of 

erroneous deprivation, and “the Government’s interest, including the function involved 

and the fiscal and administrative burdens that the additional or substitute procedural 

requirement would entail.”14  

The Mathews Court’s reasoning was in stark contrast to its analysis in Goldberg,15 

which saw the provision of benefits as promoting the public’s interest by contributing to 

general welfare and embodying the values described in the preamble to the 

Constitution. The consideration of the “public’s interest” in Mathews is limited only to 

the “administrative burden and other social costs that would be associated with 

requiring, as a matter of constitutional right, an evidentiary hearing in all cases prior to 

the termination of disability benefits.”16 The Court states that although there is 

conflicting information on the costs of constitutionalizing the procedures at issue, the 

Court only needs to find “that the ultimate additional cost in terms of money and 

                                                   

14 Mathews v. Eldridge, 424 U.S. 319, 335 (1976). 
15 “Public assistance, then, is not mere charity, but a means to ‘promote the general Welfare, and 
secure the Blessings of Liberty to ourselves and our Posterity.’” Goldberg, 297 U.S. at 265. 
16 Mathews, 424 U.S. at 347.  
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administrative burden would not be insubstantial”17 in order to justify tipping the scales 

against providing the procedural protection. The Court goes on to articulate the primary 

nature of the public’s interest as having a government which is not wasteful in its 

spending. “[T]he Government’s interest, and hence that of the public, in conserving scarce 

fiscal and administrative resources is a factor that must be weighed.”18 This is a 

fundamentally neoliberal understanding of the role of the State and its relationship to 

the public. The role of the State is transformed under neoliberalism—although certainly 

not erased or even minimized as many assume. Instead, the State’s authority is both 

grounded in and increasingly limited to its ability to guarantee proper conditions for 

economic activity (and prosperity). In short, its role is to promote efficiency. The State is 

not responsible if individuals do not properly respond to the market’s incentive 

structures, but it is responsible for the pernicious consequences of sheltering individuals 

from the market’s disciplinary effects.
  

The Court then raises the specter of scarcity of government resources stating that 

the exploitative practices of the “undeserving may in the end come out of the pockets of 

the deserving since resources available for any particular program of social welfare are 

not unlimited.”19 Another way to put this is that it would violate the efficient allocation 

of the market. This austerity rationale, so familiar under neoliberalism, does not allow 

                                                   

17 Mathews, 424 U.S. at 347.  
18 Mathews, 424 U.S. at 348. (emphasis added) 
19 Mathews, 424 U.S. at 348. 
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for the idea that these additional procedures might actually be the means by which the 

“deserving” gain access to the services in which they are entitled or that society 

embodies the values on which it was founded.20  

The Mathews Court goes on to qualify that there is more to consider than “ad hoc 

weighing of fiscal and administrative burdens against the interest of a particular 

category of claimants.” In particular the Court compares the neediness of these 

recipients to those who were guaranteed additional process in Goldberg. The Court finds 

that because disability is not necessarily related to need, and its recipients are not 

necessarily on the “very margin of subsistence.” The majority contends, this case should 

be treated differently than Goldberg. Even though it is likely that suspension of benefits 

would last over a year and that a family with a disabled worker is likely to experience 

financial hardship, the Court concludes that burden is not sufficient to guarantee 

additional process before denying their benefits because “[s]till, the disabled worker’s 

need is likely to be less than that of the welfare recipient.”21  

                                                   

20 It would be interesting to think this in terms of Lazzarato’s theory of the indebted man vis-à-vis 
the state under neoliberalism and the way that changes the view of those seeking public 
assistance (later blatantly articulate in legislation such as the 1996 Welfare Reform Act 
(PROWRA)). “Transformation of social rights into social debts: Unlike what happens on financial 
markets, the beneficiary as “debtor” is not expected to reimburse in actual money but rather in 
conduct, attitudes, ways of behaving, plans, subjective commitments, the time devoted to finding 
a job, the time used for conforming oneself to the criteria dictated by the market and business, 
etc. Debt directly entails life discipline and a way of life that requires “work on the self,” a 
permanent negotiation with oneself, a specific form of subjectivity: that of the indebted man.” 
Maurizio Lazzarato, The Making of the Indebted Man: An Essay on the Neoliberal Condition, trans. 
Joshua David Jordan (Los Angeles, CA: Semiotext, 2012), 104. 
21 Mathews, 424 U.S. at 342. 



 

43 

When asking what changed between Goldberg and Mathews, perhaps the most 

cynical answer (and a definitively an incomplete if telling one) is Nixon’s Supreme 

Court appointments,22 in particular the appointment of Lewis Powell to who authored 

the opinion in Mathews. Mere months before Nixon nominated Powell to the Supreme 

Court he authored an internal memorandum for the Chamber of Commerce entitled 

“Attack on American Free Enterprise System.” The portrayal of large corporations as 

victims in this title should not go unnoticed. It is a theme that will come up again and 

again in Powell’s writing and jurisprudence. It is also a familiar trope in neoliberal 

discourse, in which corporate persons are cast as deprived but deserving because they 

create wealth and by extension make better caretakers than individuals. 23 

In this memorandum, advising the Chamber on how to affect pro-business 

change, Powell argues that there is a “neglected opportunity in the courts” because 

“[u]nder our constitutional system, especially with an activist-minded Supreme Court, 

the judiciary may be the most important instrument for social, economic and political 

change.”24 In light of this, it is hard to believe that Powell did not in some ways seek to 

enact his—I will argue distinctly Hayekian—vision once he took the bench. Powell’s 

approach sought to return law to a modest and formal role, best understood in market 

                                                   

22 Of the six justices in the majority four were Nixon appointees: Powell, Burger, Blackmun, and 
Rehnquist. Justice Black also signed on, as one would expect because he dissented in Goldberg. 
Only Justice White was in the majority in both Mathews and Goldberg.   
23 Richard Hardack, “Exceptionally Gifted: Corporate Exceptionalism and the Expropriation of 
Human Rights” (forthcoming). 
24 The Powell Memorandum (August 23, 1971).  
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terms. His jurisprudene across a number of doctrinal areas—most notably the First 

Amendment25 and Equal Protection26—would replace a political or substantial notion of 

equality with a market understanding of equality.   

Therefore, in light of Mathews’s equation of societal interest with business 

interest, and the elision of the realities of the poor, it makes sense that Justice Lewis 

Powell, authored that opinion. The Powell Memo clearly shows the ways in which 

Justice Powell constructs the role of law on a Hayekian scaffolding. For example, in the 

memo, Powell makes the leap in logic at the heart Hayek’s Road to Serfdom—that any 

attempt at communal planning leads to totalitarianism: “We in America already have 

moved very far indeed toward some aspects of state socialism . . .[and] in some areas, 

such as regulation and control already have seriously impaired the freedom of both 

business and labor, and indeed of the public generally.”27 Like Hayek, Powell raises the 

specter of socialism as the inevitable end of a teleology of regulation. This statement also 

conflates the interests of business and “the public generally,” and embraces the premise 

that regulation of companies limits individual liberty because the market is not allowed 

to properly function.28 And we see this logic directly transcribed in the Mathews opinion, 

insofar as the “public interest” is there also framed as governmental efficiency over all 

                                                   

25 Kuhner, Capitalism v. Democracy, 45. 
26 Powell’s transformation of the Court’s equal protection jurisprudence will be addressed in 
depth in Chapter 3 of this dissertation. 
27 The Powell Memorandum (August 23, 1971). 
28 “The threat to enterprise is not merely a matter of economics. It is also a threat to individual 
freedom.” The Powell Memorandum (August 23, 1971). 
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else. Powell’s construction of the issue valorizes efficiency in two senses: in the sense of 

the markets “efficient allocation” premised on the idea that lack of governmental 

interference is how the “deserving” benefit the most, and also in the sense of the least 

costly—the best thing the government can do for the general welfare is to stay small and 

get out of the way.  

What is striking about the shift between Goldberg and Mathews is not so much the 

difference in outcome but the change in reasoning—the way the Court calculates and 

weighs the public interest. This reasoning is not mere dicta; it penetrates all the way 

down to the test or holding of the case, which is still used today. In the next section I will 

turn to more recent developments in legal procedure that—although not considered 

constitutional issues themselves—raise due process concerns: forced arbitration and the 

withering of class action. In these areas as well, we see the logic of efficiency as 

justification for limiting procedural due process. 

II. Forced Arbitration  

Forced arbitration prevents a claim from being adjudicated in the courts, 

requiring it to be litigated in a private forum. The use of forced arbitration has expanded 

significantly in recent decades and in ways that exacerbate the already stark power 

imbalance between the individual and the corporation: (1) the extension of arbitration to 

cover employment and consumer relations, (2) the use of arbitration to subsume public 

laws intended to address inequalities, and (3) the use of arbitration to undermine 

collective action. All three changes, brought about through the Court’s reliance on free 
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market forms of reasoning, were incremental. The interactions among these evolutions 

produced an alchemy that fundamentally changed arbitration’s nature from a 

mechanism of dispute resolution into a tool of corporate accumulation. 

The Extension of Arbitration’s Reach 

How did arbitration clauses come to dominate so much of our lives? After all, 

prior to the 1980s arbitration was used almost exclusively between two corporate 

entities, and the law that defines the scope of arbitration—The Federal Arbitration Act 

(or “FAA”)—is essentially the same as it was written in 1925. The answer is simple, if 

disconcerting: the federal courts have been the exclusive means through which this tool 

of corporate power has been forged. The Supreme Court’s progressively broader 

reinterpretation of the FAA has increased the power arbitration affords corporations 

exponentially. Through its embrace of neoliberal reasoning and the logics of 

privatization, the Court transformed arbitration into an instrument of capital 

accumulation and corporate governmentality  

The Federal Arbitration Act was passed in 1925 to counteract a general antipathy 

toward arbitration agreements among the federal judiciary in order to ease the flow of 

capital between international corporations and merchants who wanted more control 

over the terms on which their disputes were settled. Accordingly, the enforcement of 

arbitration agreements under the FAA was originally limited to commercial contracts 

between corporations or entities with relatively equal bargaining power who had agreed 

to participate according to mutually negotiated terms. The FAA did not contemplate 
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arbitration between a corporation and an individual unable to negotiate the terms of that 

agreement.   

Yet, the recent unprecedented expansion of arbitration’s reach to include 

consumer and employment contracts is held out by both the courts and corporations as 

being in the interest of the employee or consumer. The push of more claims out of the 

courts and into arbitration can be seen part of the larger anti-lawsuit movement that 

began under the Reagan administration in response to the advancement of liberal causes 

through impact litigation.29 Supporting this development, pro-arbitration literature 

presents a picture of increased access to remedies even if not in a courtroom, especially 

for the economically disadvantaged.30 An oft-invoked metaphor in pro-arbitration legal 

scholarship is that it is better to provide a Saturn (the reasonably priced, no-frills car 

represents arbitration) to all workers than to provide a Cadillac (litigation) to just a few 

fortunate employees (who can afford a lawyer) and rickshaws (no access) to the rest.31  

Legal scholars critical of the extension of mandatory arbitration into our daily 

lives however have invoked different imagery to describe this development—including 

the language of displacement, erasure, and cosmic crushing.32 The evidence backs up 

                                                   

29 Myriam Gilles, “The Day Doctrine Died: Private Arbitration and the End of Law,” University of 
Illinois Law Review 2016 (2016): 374. 
30 Samuel Estreicher, “Saturns for Rickshaws: The Stakes in the Debate over Predispute 
Employment Arbitration Agreements,” Ohio State Journal on Dispute Resolution 16 (2001 2000): 
559–70. 
31 Estreicher, 563. 
32 See e.g., Judith Resnik, “Diffusing Disputes: The Public in the Private of Arbitration, the Private 
in Courts, and the Erasure of Rights,” Yale Law Journal 124 (2015 2014): 2804–2939; Cynthia 



 

48 

this bleak imagery. ⁠ In 2015, Consumer Financial Protection Bureau concluded a two-

year empirical study of the use of pre-dispute arbitration agreements33 in consumer 

financial products including credit cards, checking accounts, and payday loans.34 Across 

all of the industries studied, out of the tens of millions of arbitration agreements 

consumers unwittingly entered into through contracts of adhesion, just over 600 

arbitration claims were filed annually in six major industries.35  

But this is not all. In addition to offering insulation from potential claims, there 

are a number of aspects that make the actual process and procedure of arbitration 

undeniably “good business” for corporations. First, arbitration is a truly private forum. 

Whereas federal courts keep public records of lawsuits and filings, in arbitration there is 

no public record of the suit itself, let alone the content and outcome. Therefore, 

companies are able to avoid bad publicity, which has proven more effective as a 

                                                   

Estlund, “The Black Hole of Mandatory Arbitration,” North Carolina Law Review 96, no. 3 (March 
1, 2018): 679; Jean R. Sternlight, “Disarming Employees: How American Employers Are Using 
Mandatory Arbitration to Deprive Workers of Legal Protection,” Brooklyn Law Review 80 (2015 
2014): 1309–56. 
33 There are also post-dispute arbitration agreements in which both parties decide after the 
conflict has arisen that they would prefer to seek alternative dispute resolution and contract to do 
so. These arrangements are not ethically problematic in the same way as pre-dispute binding 
arbitration clauses and so are excluded the government study as well as my analysis. 
34 Consumer Financial Protection Bureau, “Arbitration Study” (March 2015), 9, available at 
http://files.consumerfinance.gov/f/201503_cfpb_arbitration-study-report-to-congress-2015.pdf 
[hereinafter CFPB Arbitration Study]. The study found that over 50% of outstanding credit card 
contracts are subject to arbitration clauses, and if not for a recent antitrust settlement in which 
several large issuers voluntarily removed arbitration clauses from their contracts for a defined 
period of time (of three and a half years), that number would be closer to 95%. 
35 CFPB Arbitration Study, 12. The six industries studied were credit card, checking account/debit 
cards; payday loans, prepaid cards, private student loans, and auto loans. 
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deterrent than damages a company might be required to pay. Second, arbitrators tend to 

be conservative in the remedies they give to injured parties. In arbitration a corporation 

can be sure there is no risk of the much-fabled “overly sympathetic” jury hellbent on 

making corporations pay. Third, there are different rules of discovery (which determine 

how much information a plaintiff is able to demand the corporation make available). 

The scope of discovery is determined largely by the arbitrator who, although formally 

impartial, likely deals with the same corporations over and over again, and each 

individual employee or consumer only once, which may create a “repeat player bias.” 

Fourth, there is very little incentive for lawyers to take on arbitration cases because 

arbitration agreements often limit the total possible award, or even directly limit the 

amount of attorney’s fees that can be recouped, making attaining counsel to arbitrate a 

claim more difficult. Thus, the supposed benefit to the individual of a “less formal 

proceeding” actually further exacerbates the power differential. The adage that “he who 

represents himself has a fool for a client” applies no less in a privatized form of 

adjudication as the corporation likely has a team of staff attorneys to handle arbitration 

hearings.36 And finally, one often cannot appeal an arbitrator’s decision even if there has 

been a gross injustice by the arbitrator or improper conduct by the corporation. The 

arbitrator’s decision stands largely unchecked and can be legally enforced by a court. 

                                                   

36 Furthermore, costs may be prohibitive even if a plaintiff does not hire an attorney because there 
are not comparable fee waiver structures for indigent claimants to those in the judicial system. 
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For those who find themselves ensnared by arbitration clauses and for the rights they 

cover the consequences are clearly profound. But the first steps in expanding 

arbitration’s scope were relatively slow and subtle. Their inclusion in either an 

employment contract or attached to a consumer good remained the exception. 

The Path to the Privatization of Public Law Rights 

In Mitsubishi Motors v. Soler Chrysler-Plymouth (1985), the Supreme Court took the 

first step toward allowing corporations to use arbitration to privatize “public law 

rights”—rights given to a party under federal or state law that either govern the 

relationship between individuals and the government or have implications for society as 

a whole. Before 1985, the Supreme Court had consistently held that arbitration was an 

improper or insufficient venue for the vindication of the public rights that it had 

considered, which included those granted under Title VII of the Civil Rights Act,37 the 

Fair Labor Standards Act,38 the Ku Klux Act of 1871,39 and the Securities Act of 1933.40 

Up to this point, the Supreme Court had never before considered whether antitrust 

claims could be forced into arbitration, but every federal court that had considered the 

question, had concluded that antitrust was likewise ill-suited for arbitration.41  

                                                   

37 Title VII of the Civil Rights Act prohibits employment discrimination based on race, color, 
religion, sex and national origin. Alexander v. Gardener-Denver Co., 415 U.S. 36, (1974) (“Arbitral 
procedures, while well suited to the resolution of contractual disputes, make arbitration a 
comparatively inappropriate forum for the final resolution of rights created by Title VII.”)  
38 Barrentine v. Arkansas-Best Freight System, Inc., 450 U.S. 728 (1981). 
39 McDonald v. City of West Branch, 466 U.S. 284 (1984). 
40 Wilko v. Swan, 346 U.S. 427 (1953). 
41 See Mitsubishi Motors v. Soler Chrysler-Plymouth, 473 U.S. 614, 655 (1985) (Stevens, J., dissenting). 
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Mitsubishi Motors, according to the Supreme Court, was fundamentally different 

than these earlier cases, largely because it was a case about international arbitration. The 

plaintiff, an American who owned a car dealership in Puerto Rico, was in a contract 

dispute with two international automobile manufacturers. As part of this dispute, the 

plaintiff alleged an antitrust violation: that the automobile companies were “parties to 

an international cartel that has restrained competition in the American market.”42 The 

automobile companies responded that the contract signed by the plaintiff contained an 

arbitration clause that required all claims to be resolved in an arbitration tribunal. The 

Court agreed, and in doing so depicted arbitration as simply a parallel system. The 

majority decision notably foregrounded that “the simplicity, informality and expedition 

of arbitration”—in short, efficiency—was a reasonable and sufficient trade for “the 

procedures and opportunity for review of the courtroom.”43  

This forcing of a public law right into a private forum was itself a radical step, 

but the Mitsubishi Motors Court did place two significant limits on the recognition of 

arbitration as an appropriate venue for public law claims. First, it limited the holding to 

international arbitration agreements. The majority opinion leans heavily on the 

specificity of arbitration clauses in international commercial transactions, going so far as 

to “assum[e] that a contrary result would be forthcoming in a domestic context.”44 The 

                                                   

42 Mitsubishi Motors, 473 U.S. at 640 (Stevens, J., dissenting). 
43 Mitsubishi Motors, 473 U.S. at 628. 
44 Mitsubishi Motors, 473 U.S. at 629. 
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opinion cites factors specific to international trade under globalization as justification for 

its decision including: “concerns of international comity, respect for the capacities of 

foreign and transnational tribunals, and sensitivity to the need of the international 

commercial system for predictability in the resolution of disputes.”45 The second 

limitation on the majority’s holding in Mitsubishi Motors is known as the “effective 

vindication” doctrine. The effective vindication doctrine states that arbitration 

agreements should not be enforced if doing so would effectively deny the individual the 

opportunity to vindicate a federal or public law right. In other words, an arbitration 

agreement cannot be used to grant a corporation immunity from federal law or 

functionally deny an individual right.  

Even with these limitations on the holding, the seal had been broken and in the 

years that followed, the Court would let public law after public law be drawn into the 

realm of private adjudication. The Court’s citations to Mitsubishi Motors in subsequent 

cases rarely referenced the limitations, but instead emphasized only the Court’s 

reasoning that arbitration was merely an alternative forum—and that arbitration’s 

heightened efficiency was a reasonable trade for the reduction in procedures and 

protections.  

Circuit City v. Adams (2001) 

In Circuit City Stores v. Adams (2001), the two trends described so far—the 

                                                   

45 Mitsubishi Motors, 473 U.S. at 629. 
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expansion of whom arbitration covered and the privatization of public law rights—

converged. As a result, arbitration was brought fully into the workplace and ensnared 

more fundamental rights. The issue in Circuit City was whether an arbitration clause 

contained in an employee’s employment contract could prevent him from bringing a 

claim for sexual harassment and discrimination based on his sexual orientation in 

federal court—or whether employment contracts were outside the reach of the FAA.46 

The employee argued the FAA was written to cover arbitration agreements between 

practically equivalent commercial entities, not the lopsided relation of employment, and 

therefore discrimination by an employer did not fall within the purview of forced 

arbitration. The Court disagreed. 

The majority opinion—rather than engaging with the history of the FAA or the 

reality of unequal bargaining power inherent in the employment context—takes refuge 

in textualism and an efficiency rationale practically parroted from the Chamber of 

Commerce. First, the majority relies on a formalist canon of statutory interpretation 

known as maxim ejusdem generis, which states that when general words follow specific 

words in a statutory enumeration, the general words should be construed to embrace 

                                                   

46 The terms of the Circuit City arbitration clause were particularly egregious. It was one-way; the 
employee was bound to only pursue claims in court but Circuit City was not. It capped the 
possible award if Adams were to succeed on his claims far below what he could have been 
awarded had he pursued his claim in federal court, and it required that Adams pay half of the 
arbitration costs—a requirement that alone would prevent many from bringing a claim. See 
“Employers Can Just About Bank on Winning in Arbitration,” LA Times, Dec. 24, 2000, accessed 
March 20, 2018, http://articles.latimes.com/2000/dec/24/opinion/op-4135. 
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only objects similar in nature to those objects enumerated by the preceding specific 

words. The text of the FAA exempts “contracts of employment of seamen, railroad 

employees, or any other class of workers engaged in foreign or interstate commerce” 

from its reach. Relying on this canon of interpretation the majority reads this exemption 

as applying only to the contracts of “transportation workers.” This narrow textualist 

interpretation follows on the heels of an extremely expansive interpretation of the 

language defining the Act’s scope, likewise grounded in textualism.47 Both the expansive 

and the narrow interpretations were made in service of expanding arbitration’s reach. 

Although the critique of textualism as a false limitation is well established, it is still 

striking for its instrumental use and contradictions to be laid so bare.  

Justice Steven’s dissent in Circuit City emphasizes the historical context that the 

majority refused to consider in extending the reach of the FAA into employment. The 

FAA was passed to overcome the nineteenth-century disfavoring of commercial 

arbitration agreements in the maritime context at a time when such contracts were 

commonly used by merchants and just as commonly ignored by the courts. Concern 

regarding unequal bargaining power inherent in the employment relationship was not 

only present at the time of passage, but was the basis of organized labor’s opposition to 

the Act, and led to the inclusion of the exemption for those employees who could 

                                                   

47 See Allied Bruce Terminix v. Dobson, 513 U.S. 265 (1995).  
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conceivably fall within the purview of the Act’s language at the time of its passage.48 The 

exemption clause the Court interprets in this case was added specifically at the behest of 

the Seamen’s union, which was concerned the Act would be interpreted to encompass 

their employment and collective bargaining contracts.49 After illustrating why the FAA 

was never intended to apply to employment, Justice Stevens contends, “[w]hen the 

[majority] simply ignores the interest of the unrepresented employee and the relative 

bargaining power of the two parties, it skews its interpretation with its own policy 

preferences”—an indictment reminiscent of one of the most famous dissents in legal 

history: Justice Holmes’s in Lochner v. New York (1905).  

Holmes’s dissent in Lochner offers a scathing critique of the majority’s heavy-

handed constitutionalization of free-market values under the auspices of substantive 

due process.50 Lochner (1905) was the first case in a line of cases (later referred to as the 

                                                   

48 At the time of the Act’s passage, the interpretation of “interstate commerce” was still 
interpreted narrowly—meaning only those forms of commerce that actually involved commercial 
transactions across state lines. 
49 Transportation workers were the only industries that could conceivably be affected by the Act 
due to the narrow interpretation of the federal government’s commerce power at the time. 
50 Perhaps one of the most famous dissents in legal history, Lochner v. New York (1905) in which 
Justice Holmes asserted in dissent that “The Fourteenth Amendment does not enact Mr. Herbert 
Spencer’s Social Statics.” Lochner, 198 U.S. 45, 75 (1905) (Holmes, J., dissenting). Herbert Spencer’s 
Social Statics published in 1851 set the foundational tenets for the subsequent development of 
social Darwinism and emphasized the importance of social struggle for proper evolution of the 
species.  It has also reemerged in First Amendment jurisprudence as a number of scholars have 
astutely pointed out. See Jedediah Purdy, “Neoliberal Constitutionalism: Lochnerism for a New 
Economy Law and Neoliberalism,” Law and Contemporary Problems 77 (2014): 195–214; Kuhner, 
Capitalism v. Democracy; Julie E. Cohen, “The Zombie First Amendment The Contemporary First 
Amendment: Freedom of Speech, Press, and Assembly Symposium,” William & Mary Law Review 
56 (2015 2014): 1119–58. 
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“Lochner Era”) in which the Supreme Court invalidated attempts to regulate 

employment conditions—as well as many parts of FDR’s New Deal—in the name of 

freedom of contract as a substantive due process right. The specifics of the Lochner case 

offer a clear synecdoche of the rationality that defined more than three decades of 

constitutional law. In Lochner, the Court held that a law limiting bakers’ hours to 10 

hours per day and 60 hours per week violated the Fourteenth Amendment. In so doing, 

the Court reasoned that unequal bargaining power was irrelevant when considering 

freedom of contract: “There is no contention that bakers as a class are not equal in 

intelligence and capacity to men in other trades or manual occupations, or that they are 

not able to assert their rights and care for themselves without the protecting arm of the 

State, interfering with their independence of judgment and of action. They are in no 

sense wards of the State.”51 This reasoning implies that the only reason to regulate a 

market is if the actors being protected by the regulation are genuinely incapable of 

knowingly entering into a contract, otherwise the workers’ “independence of judgment 

and action” must be allowed to determine what risks and burdens they will take on as 

free men.  

In Lochner, the Court grounded its protection of free-market values in the 

constitutional guarantee of substantive due process. Today, Lochner is universally 

decried by liberal and conservative Justices alike in the realm of substantive due process 

                                                   

51 Lochner v. New York, 198 U.S. 45, 57 (1905).  
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as impermissible judicial overreach. But as Justice Ginsburg explicitly addressed in her 

Epic Systems dissent, under neoliberalism Lochner’s ideal of economic liberty has 

reemerged and been reinstituted in the realm of legal procedure, particularly in the 

Court’s arbitration jurisprudence.52 It is this reemergence that I believe Justice Stevens is 

criticizing in his dissent in Circuit City (2001) when he accuses the majority of ignoring 

the power differential of the parties in an effort to “skew[] its interpretation with its own 

policy preferences.”53  

Thus, at the heart of the Court’s extension of arbitration into the employment 

context is the neoliberal model of choice and contract, which is an aspect of 

neoliberalism that is an intensification or return to classical liberalism rather than a 

departure or break. One of the best critics of this model remains legal theorist Robert 

Hale, who was writing in the wake of the Lochner Era itself. Hale recasts the economic 

transaction in terms of threat and coercion, highlighting the illusion of economic liberty 

particularly in the context of an employment contract. Hale writes, “If the transaction is 

completed, each yields in order to avoid the disadvantage to which the other can subject 

him … yields to a threat.”54 For Hale, to assess whether a transaction is really ‘free,’ one 

must not only focus on whether it realizes the immediate desires of the parties, but also 

                                                   

52 Burt Neuborne also makes this case, see Burt Neuborne, “Ending Lochner Lite,” Harvard Civil 
Rights-Civil Liberties Law Review 50 (2015): 183–214. 
53 Circuit City Stores v. Adams, 532 U.S. 105, 133 (2001) (Stevens, J., dissenting). 
54 Robert Lee Hale, Freedom through Law; Public Control of Private Governing Power. (New York, 
Columbia University Press, 1952), 9. 
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examine the forms of power that over-determine the interaction. He reminds us that the 

worker is “free in the double sense.”55 He cautions that the apparent absence of state or 

judicial intervention actually tells us nothing about the relative degree of freedom and 

choice: “[I]n our revolt against Statism we must not forget that while the state is capable 

of destroying our liberties it is also essential to their very existence. We must rely on the 

state to restrain powerful private individuals from unduly restricting the liberty of 

weaker ones.”⁠56 There is perhaps no situation in which this is more true than in the 

context of employment.57 If the laborer has no means of negotiating his contract, but 

instead is necessarily coerced into accepting it, the employment relation could not be 

further from the transactions understood to be under the FAA at the time of its drafting: 

two similarly situated commercial entities that had actually bargained the terms of the 

agreement.  

Returning to Circuit City, in addition to denying the inherent power differential 

that makes the enforcement of arbitration in the employment context so problematic, the 

majority adopts a familiar efficiency rationale for the application of forced arbitration 

provisions to employment contracts. Justice Kennedy, writing for the majority, argues 

                                                   

55 Karl Marx, Capital: Volume 1: A Critique of Political Economy, trans. Ben Fowkes, Reprint edition 
(London ; New York, N.Y: Penguin Classics, 1992), 272-273 (The worker is free in the double 
sense in that “hat as a free man he can dispose of his labour-power as his own commodity, and 
that on the other hand he has no other commodity for sale, is short of everything necessary for 
the realization of his labour-power.”) 
56 Hale, Freedom through Law, 16. 
57 Marx, Capital: Vol. 1, 280 (The worker “is timid and holds back, like someone who has brought 
his own hide to the market and now has nothing to expect but – a tanning”).  
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that arbitration allows employees to “avoid the costs of litigation” and simplifies 

difficult legal questions that arise in the employment context. Efficiency may be the 

reduction of transaction costs, but what is the cost of efficiency? The corporation itself 

“creat[es] the system that will adjudicate employees’ public law claims.” 58 In so doing, it 

subsumes public rights such as those guaranteed by the Civil Rights Acts under private 

law. 

Circuit City is a clear example of the Court’s arbitration jurisprudence enabling 

through procedure what could not be done substantively insofar as an employer could 

not write a contract that asked the employee to give up their right not to be 

discriminated against or even their right to bring a Title VII claim. There are rights that 

under the law an employee cannot waive, including minimum wage and the protections 

of antidiscrimination law. But functional waiver of those rights is precisely the 

opportunity corporations see in arbitration agreements. Corporations can have 

individuals commit to a procedure which effectively prevents them from ever 

vindicating their right. Based on overwhelming statistical evidence that individuals are 

much less likely to pursue the claim if forced into arbitration, corporations can be 

assured that including an arbitration clause will protect them not only from bad 

publicity but also from the suits themselves.59 Although the expansion of whom 

                                                   

58 Martin H. Malin, “Ethical Concerns in Drafting Employment Arbitration Agreements After 
Circuit City and Green Tree,” 4 BRANDEIS L.J. 779, 781 (2002-2003). 
59 See CFPB Arbitration Study.  
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arbitration covered started slowly, in the wake of Circuit City, arbitration clauses now 

cover more than half of the workforce.60  

In the wake of Circuit City (2001), the corporate use of arbitration clauses in 

employment contracts often forces employees to sign the equivalent of a non-disclosure 

agreement (in the private forum of arbitration, there is no record of the existence of the 

case, let alone its contents) before they even begin work. The stakes of this can be seen in 

terms of current conversations surrounding sexual harassment. There has rightly been 

popular outrage regarding the fact that many victims of sexual assault, harassment, and 

discrimination in the workplace are required to sign non-disclosure agreements (NDAs) 

in order to settle claims with their employers—in essence enabling bosses and coworkers 

to continue their harassment and discriminatory practices. And yet, non-disclosure 

agreements serve as one of the few bargaining chips the victim has when going up 

against a corporation, despite its larger implications. Arbitration clauses remove that 

bargaining chip altogether undermining the aggrieved employee’s power in negotiating 

a settlement/compensation. And so, although the legal system regarding sexual 

harassment is deeply broken, one can reasonably argue that the privatized system of 

“justice” is worse.  

                                                   

60 A 2017 study found that 56% of non-union private-sector employees are now covered by 
mandatory arbitration contracts. See Resnik, “Diffusing Disputes.” 
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The final important development in arbitration actually comes from its 

intersection with Rule 23 and the class action mechanism, and so before returning to this 

story about arbitration, we will examine a distinct significant transformation of 

procedure in recent decades: the withering of class actions.  

III. Anti-Collectivity and the Withering of Class Actions 

The modern class action mechanism was created through Rule 23 of the Federal 

Rules of Civil Procedure in 1966. In the throes of the civil rights movement, “rulemakers 

fashioned group proceedings to give members of racial minorities the ability to seek 

enforcement of injunctions mandating school desegregation.”61 This was necessary in the 

wake of Brown v. Board of Education, as the Court famously did not provide a mechanism 

through which the desegregation process would occur, only the vague instruction that it 

be done with “all deliberate speed.” Yet, the authors of Rule 23 did not see the class 

action mechanism as restricted only to civil rights litigation, but also sought to enable 

pursuit of other public interests such as environmental concerns, private enforcement of 

securities regulation, and consumer rights.  

Thus, the class action mechanism serves two primary functions: granting access 

to those who cannot gain access on their own/to address a disparity of resources, and a 

social function of enforcing statutes aimed at public welfare. The first of these functions 

                                                   

61 Judith Resnik, “Fairness in Numbers: A Comment on AT&T v. Concepcion, Wal-Mart v. Dukes, 
and Turner v. Rogers The Supreme Court 2010 Term: Comment,” Harvard Law Review 125 (2012 
2011): 84. 
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Judith Resnik terms solving the problem of “adversaries with asymmetrical resources.” 

The class—be they discriminated minorities, or consumers with small value claims—

without this mechanism would often not be able to attract representation at all, let alone 

rival the litigation resources of the State or a large corporation. Rule 23 attempts to level 

the playing field for these groups that otherwise would not have access to the legal 

system, and to enforce public laws that the government was never sufficiently funded to 

fully police even before the rise of the small government austerity mentality. 

The second function of class action is a regulatory one and is tied to the theory of 

the “private attorney general.” The private attorneys general theory is premised on the 

fact that the government is not capable of enforcing all the regulations and laws that are 

intended to benefit or protect the public as a whole (the public attorney generals, in 

essence the government’s enforcement lawyers, have finite resources and time). 

However, limits on the government enforcement extend beyond resources constraints, 

including improper political influence, and ideological disagreement with the regulatory 

regimes by the executive branch or legislature.62 To make up for this deficit in 

government enforcement, at times Congress adds a private cause of action or an 

incentive to a statute so that a private citizen will supplement the government’s limited 

enforcement power by bringing a suit against the offending business or industry.  

                                                   

62 Jason Rathod and Sandeep Vaheesan, “The Arc and Architecture of Private Enforcement 
Regimes in the United States and Europe: A View across the Atlantic,” University of New 
Hampshire Law Review 14 (2016 2015): 303–80. 
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What is the connection between the private attorney’s general function and class 

actions? Oftentimes the only way to cover the cost of these cases is by creating a class 

action which enables the lawyer to take a small percentage from each of the small 

claims, which in the aggregate can add up to a substantial (and admittedly sometimes 

exorbitant) sum. This ability to collectivize functions as an important deterrent because 

without it corporations “have incentives to engage in widespread but small violations of 

law because their lawyers know that most people cannot afford to sue over a small 

transgression.”63 Corporations (or at least their lawyers) know that individual consumers 

and employees are disinclined to sue for reasons including: lack of knowledge that the 

company’s action is illegal; fear of retaliation with the company (for employees); and 

that no lawyer will take the individual case (often true for employment suits, not just 

consumer claims).  

The contemporary popular depiction of class actions however focuses on the 

lawyers, not the harmed populations. It is the image of wolfish plaintiff’s lawyers suing 

in the name of millions of people so that each consumer can get a few dollars, while the 

greedy lawyers take home millions.64 This narrative of the plaintiff’s lawyer who has no 

                                                   

63 Catherine Fisk and Erwin Chemerinsky, “The Failing Faith in Class Actions: Wal-Mart v. Dukes 
and AT&T Mobility v. Concepcion Supreme Court Commentaries,” Duke Journal of Constitutional 
Law & Public Policy 7 (2012 2011): 75. 
64 Justice Scalia invoked this perception of the state of class actions in his sardonic remarks in the 
Morrison v. National Australia Bank, (2010): “While there is no reason to believe that the United 
States has become the Barbary Coast for those perpetrating frauds on foreign securities markets, 
some fear that it has become the Shangri-La of class action litigation for lawyers representing 
those allegedly cheated in foreign securities markets.” Morrison, 561 U.S. 247, 270 (2010). 
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investment in seeking justice for her clients but only the huge payoff that can come from 

aggregating so many claims (each one of which they are entitled to take a little from), 

admittedly contains a kernel of truth and yet is also a spectacle mobilized by the 

corporations themselves to take the attention off their own greed and wrongdoing.65 The 

ubiquity of this narrative has eroded the public image and understanding of class 

actions.  

Although the fees lawyers take home sometimes seem exorbitant, “if class 

actions are conceptualized as being about enforcing the law and deterring future 

wrongdoing [one could argue] the lawyers are being fairly rewarded for protecting 

consumers and preventing violations.”66 Furthermore, oftentimes the lawyer’s fees are 

compared to the compensation received by any individual class member. But this is not 

necessarily the right comparison. If we instead see this as the “regulatory function of 

class actions—if the primary function is deterrence of corporate wrongdoing rather than 

                                                   

65 It is somewhat easier to garner public support for class actions against pharmaceutical 
companies who concealed the risks of their drugs or against the tobacco companies, but even 
when the harms feel more trivial, class actions are an important check on corporate power. To 
take a case that at first blush appears to be an almost a cartoonish example of a petty lawsuit, 
McCormick a consumer food manufacturer is currently being sued for filling their pepper tins 
with 3 instead of 4 ounces of pepper without changing the size of the container and a sticker 
obscuring the ability for the consumer to see the empty space (even though the weight is 
accurately included on the label). It appears absurd that this would be the basis for a lawsuit. 
Clearly no one is concerned about being fully compensated for their missing ounce of 
peppercorns. That is until you realize that by no longer filling the containers all the way, 
McCormick made tens of millions of dollars in excess profit. This apparently frivolous lawsuit—
one paraded in the press as the height of legal excess—helped prevent dubious corporate 
practices designed to take advantage of their customers in pursuit of profit.  
66 Fisk and Chemerinsky, “The Failing Faith in Class Actions,” 76. 
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compensation for those wrongs—the compensation is a reward for providing the 

deterrent effect for corporate wrongdoing. In the end, class action lawsuits are 

“realistically the only tool citizens have to fight illegal or deceitful business practices.”67 

Which is to say, the exorbitant fees taken in by plaintiff’s lawyers may indeed be 

problematic but there are other ways to address this problem that would not shift the 

power overwhelmingly toward protecting corporate interests.  

The negative popular attitude toward consumer class actions is largely the result 

of coordinated and systematic efforts on the part of the Chamber of Commerce and 

other big business interest groups. These narratives obscure the fact that many class 

actions still address civil rights issues. For example, in this next section, I examine Wal-

Mart v. Dukes (2011) as the use of class actions to push back against discriminatory 

practices and how the Supreme Court denied that right.  

Wal-Mart v. Dukes (2001) 

Wendy Brown positions Wal-Mart v. Dukes as part of a multipronged attack 

through the courts (perhaps by the courts) on collective forms of action, arguing that 

“[m]ore is at stake in these decisions than support for capital in the name of freedom.”68 

Brown contends that Dukes is part of a series of cases that “assault every level of 

                                                   

67 “Arbitration Everywhere, Stacking the Deck of Justice - The New York Times,” accessed 
February 8, 2018, https://www.nytimes.com/2015/11/01/business/dealbook/arbitration-
everywhere-stacking-the-deck-of-justice.html. 
68 Brown, Undoing the Demos, 83. 
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organized popular power and collective consciousness in the United States: citizens, 

consumers, workers” and that the result “is not simply the erosion of popular power, 

but its elimination from a democratic political imaginary.”69 This is a compelling 

analysis of the most important holding in Wal-Mart v. Dukes case regarding its refusal of 

collective identity. This section goes deeper into the reasoning of the Court’s opinion to 

highlight three aspects that are often overshadowed by the consequential denial of 

women’s right to collectivize. First, I argue the model of discrimination in the Court’s 

analysis is distinctly neoliberal insofar as it isolates the individual as a single bad actor 

with malice in his heart, refusing the idea of systemic discrimination in the face of 

overwhelming statistical evidence. Second, I argue that the Dukes Court recasts the issue 

of “fairness” in class actions to endorse the view that large companies must be protected 

from what has been referred to as the “in terrorem” effects of class actions. Third, I show 

that perhaps the most shocking implication of the Court’s reasoning is the majority’s 

conclusion that the bigger and more powerful the corporation, the less appropriate it is 

to allow employees to collectivize to challenge discriminatory practices. 

First, I will offer a quick summary of the facts and legal issues in the case. The 

evidence the plaintiffs presented to the Court showed that Wal-Mart supervisors used 

their discretion (to set pay within a $2 range) to systematically pay women less than 

similarly situated men across Wal-Mart stores nation-wide. The plaintiffs argued that 
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this supervisory discretion to determine pay fostered a corporate culture of gender 

discrimination and consequently, the tens of thousands of women who had suffered as a 

result should be allowed to join together in a class action to pursue their employment 

discrimination claims. A proposed class must show there is a common question of law 

or fact—known as the “commonality” requirement—meaning that resolving a given 

question will collectively resolve an issue that is central to each of the claims in one 

stroke. The Court, with Scalia writing for the majority, held that that women’s 

discrimination claims did not meet the “commonality” requirement of Rule 23.70 The 

Court held that if the company had a policy stating that they did not approve of 

discrimination and the individual acts of discrimination were made by individual 

supervisors at individual stores, the class action could not even proceed to trial under 

Rule 23, let alone succeed.71  

The Supreme Court’s conclusion that there is no common question rests on a 

model of discrimination, which limits discrimination to merely the intentional acts made 

by individual bad actors. The majority in Dukes reasons that because the corporation did 

                                                   

70  The liberal justices dissented over whether the women in the class met the “commonality” 
requirement set forth in Rule 23. They argued that there was sufficient evidence that “gender bias 
suffused Wal-Mart’s company culture,” and that plaintiffs not only showed disparate outcomes 
for men and women within the company, but also offered social science evidence that such 
disparity could only be statistically explained through bias.  
71 This holding means not only do the hundreds of thousands of women discriminated against by 
Wal-Mart not get compensated—which would have been the case if a court had found the 
evidence presented failed to prove a pattern of discrimination by Wal-Mart in this case—but also 
stops all other similar discrimination classes “at the starting gate.” Wal-Mart Stores v. Dukes, 564 
U.S. 338, 368 (2011) (Ginsburg, J., dissenting). 
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not have a policy that explicitly discriminated against women, “it [would] be impossible 

to say that examination of all the class members’ claims will produce a common answer 

to the crucial question why I was disfavored.”72 The majority in Dukes “primarily 

conceptualizes the harm of discrimination through the victim-perpetrator dyad, 

imagining that the fundamental scene is that of a perpetrator who irrationally hates 

people on the basis of their [protected characteristic] and fires or denies service to or 

beats or kills the victim based on that hatred.”73 The Court’s reasoning, occupying the 

perpetrator perspective, also fails to ask the question of who benefits. Although the 

individual supervisors may be marginally rewarded for saving the company money, the 

huge aggregate savings go to Wal-Mart. The corporation itself is the primary 

beneficiary. The Court however “treated [Wal-Mart’s] announced policy prohibiting 

discrimination as significant evidence that the company is not in fact discriminating.”74 

This is a neoliberal model of discrimination insofar as it individualizes or privatizes 

discrimination as a personal problem, or an inefficiency.  

In Dukes the Court not only held in favor of the corporate interest, but also 

endorsed the view that large corporations need to be protected from the “in terrorem” 

effects of class actions.75 The possible jury awards are so high when the claims are 

                                                   

72 Dukes, 564 U.S. at 352.  
73 Dean Spade, “Trans Law & Politics on a Neoliberal Landscape Symposium - Intersections of 
Transgender Lives and the Law,” Temple Political & Civil Rights Law Review 18 (2009 2008): 360. 
74 Fisk & Chemerinsky, 79. 
75 This is the narrative that Scalia is drawing on. He does not explicitly use the language “in 
terrorem” in this case, however, he does in Concepcion, which is discussed below.   
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aggregated, so Scalia’s story goes, that companies are essentially forced to settle 

regardless of the merits of the claims being brought. In so arguing the Court is 

essentially towing the line readymade for them by the Chamber of Commerce.76 But 

more importantly, this narrative allows companies to be cast as a vulnerable minority – 

as unfairly threatened into doing something against their interest and settle outside of 

court. This narrative, which in a case decided the same year, Scalia refers to as the “in 

terrorem” effects of class actions, epitomizes what Wendy Brown has termed “a 

jurisprudence of aggrieved power”77—the strange alchemy by which those with power 

are recast as victim’s in the Court’s jurisprudence.  

Not only does this “in terrorem” narrative lead to a contrary conclusion about 

the appropriateness of class action in a given instance, it also evaluates fairness on 

distinctly different terms. The original framing of Rule 23 in the civil rights context was 

about fairness in terms of access to justice (these groups could not even enter into the 

legal process due to lack of resources or inability to obtain representation, therefore the 

only way to make it a fair fight would be to enable them to collectivize in order to gain 

access). The fairness now being trumpeted by the Chamber of Commerce and the 

conservative members of the Court is the “fairness” of formal contract (the two parties 

                                                   

76 The Chamber of Commerce, who files an amicus brief in every major class action case, 
regularly frames class actions as court-sanctioned extortion by greedy lawyers.  
77 Wendy Brown, “When Firms Become Persons and Persons Become Firms,” Lecture at the 
London School of Economics (July 1, 2015). Brown uses this term to describe the recasting of 
conservative Christian capitalists as the “victims” of a law that provided contraception to 
working people. 
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of a contract are to be treated equally and it is “unfair” for the court to look beyond the 

transaction itself to craft its own idea of fairness). The comparison to Lochner is 

unavoidable—or at least irresistible.78 And yet, no matter how apt the comparison may 

be, we need a more radical critique than merely comparing a particular vein of doctrine 

to Lochner. Instead, we need to understand what in neoliberal rationality allows Lochner 

to remain universally repudiated (by liberal and conservative Justices alike,79 with the 

possible exception of Clarence Thomas) at the same time that its principles regarding the 

sanctity of contract and the market sphere are able resurge with no perceived conflict.  

One possible explanation for how this reemergence of the Lochnerian ideal of 

economic liberty in this moment has occurred without the need to address the 

contradiction is based in the embrace of Milton Friedman’s redefinition of the 

“corporation” as a “nexus of contracts.” The “nexus of contracts” model imagines “the 

corporation as a collection of disparate and different market actors who are contracting 

with one another.”80 Thus, the corporation is in essence theorized away—the once large 

                                                   

78 Lochner’s reasoning is that the only reason to regulate a market is if the actors being protected 
by the regulation are genuinely incapable of knowingly entering into a contract, otherwise the 
their “independence of judgment and action” must be allowed to determine what risks and 
burdens they will take on as free men. It is the same premise here, as long as individuals are 
ostensibly “free to choose,” the Court’s need not look any further, and to do so is equivalent of 
the Court’s imposing their own view and will upon the parties.  
79 Robert Bork famously called Lochner “the symbol, indeed the quintessence, of judicial 
usurpation of power.” 
80 Kean Birch, “Market vs. Contract? The Implications of Contractual Theories of Corporate 
Governance to the Analysis of Neoliberalism,” Ephemera; Leicester 16, no. 1 (February 2016): 107–
33. 



 

71 

monopolistic corporation is transformed into “actually and merely a group of individuals 

contracting with one another.”81 The model of the contract means erasing the power of 

the corporation. It is only through this logic that Wal-Mart can be recast as a victim.  

This “in terrorem” narrative and the neoliberal model of discrimination combine 

into perhaps the most surprising aspect of the Dukes Court’s reasoning: the conclusion 

that the larger and more powerful the corporation is, the less appropriate it is to allow 

their employees or consumers to band together in a class action. This is exactly contrary 

to what one would expect if class action were about addressing the problem of 

asymmetrical resources. Clearly the paradigm of the fair fight has passed. According to 

Scalia’s opinion, when a corporation is of a certain size, the sheer size of the possible 

award from class actions is an unfair leverage against the company—making the biggest 

companies, the most vulnerable. Needless to say, this elides the privileges of size that 

the company reaps. The Court extends this logic to argue that size also means the 

corporation is even less responsible for individual discriminatory acts because they are 

less likely to create a corporate culture from the top. According to the Court’s logic, the 

larger the company is and the more decentralized its job practices are, the less sense the 

collective form of justice makes. Under the neoliberal model of discrimination, it is only 

                                                   

81 Birch, Market vs. Contract? The Implications of Contractual Theories of Corporate Governance to the 
Analysis of Neoliberalism at 118. Kean Birch argues this transformation (or slippage) in the 
meaning of corporation is the key to one of the central paradoxes of neoliberalism: its 
simultaneous embrace of free market values and support of corporate monopolism and 
exploitation. 
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the individual low-level managerial employees with hate in their hearts, and the larger 

the company, the less likely it is that those in charge of the company have direct contact 

with these actors.82   

Finally, Dukes returns to a theme that runs throughout the Court’s procedural 

jurisprudence: efficiency. Scalia repeats throughout his Dukes opinion that class action is 

the exception to the rule—a mechanism to be used in rare cases. Which is arguably 

true,83 and yet Scalia shifts the terms to determine when its use is appropriate. In Scalia’s 

hands, the class action mechanism is transformed from an exception to be used to 

address the power imbalance between two parties into an exception that can only be 

used when it promotes significant judicial efficiency. And so in the specific case of 

Dukes, he reasons, the corporation should have the right to individually challenge each 

member of the class regarding the specifics of their discrimination and enabling this 

right of confrontation would result in a series of mini-trials within the class action, 

which he concludes undermines the efficiency justification of class action altogether. We 

will see this same grafting of individual due process rights (the right of confrontation) 

onto corporations in the requirement of ascertainability—a judicially created doctrine 

currently making it harder to bring a class action in the federal courts.  

                                                   

82 Ultimately, this reasoning is shocking but not surprising. These large corporations are given 
numerous benefits through neoliberal jurisprudence not available to the corporation as small 
business, let alone individuals.  
83 This premise itself is debatable. See Gideon Parchomovsky and Alex Stein, “Empowering 
Individual Plaintiffs,” Cornell Law Review 102 (2017 2016): 1319–66. 
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Ascertainability and Judicially Created Obstacles to Class Actions 

Keeping in mind our determination not to allow neoliberal jurisprudence to shift 

power in ways we fail to challenge or understand simply because the legal changes are 

too technical, tedious, or boring, we turn to the issue of class “ascertainability.” This 

judicially created change to Rule 23 has made it significantly harder to bring consumer 

class actions. The addition of the class ascertainability requirement means that in 

addition to the already rigorous requirements explicit in the text of Rule 23,84 one must 

also show at the certification stage (prior to discovery) that there is an objective and 

administratively feasible way to determine exactly who is in the class.85  

One can see the rise of the requirement of ascertainability as a form of 

privatization—a shift from a public law framework to a private law framework—insofar 

as it denies the aims of public law such as protection and accountability and instead 

looks only to the relationship between the parties.86 It is “not particularly concerned with 

deterrence, punishment, or the disgorgement of ill-gotten gains.”87 Instead, the doctrine 

of ascertainability treats corporations as possessing individual rights not previously 

                                                   

84 For an excellent discussion of how the existing requirements commonality, typicality, 
numerosity, and superiority fully cover the concerns on which the addition of ascertainability is 
supposedly based, see Geoffrey C. Shaw, “Class Ascertainability,” Yale Law Journal 124 (2015 
2014): 2354–2405. 
85 See Carrera v. Bayer Corp., 727 F. 3d 300 (2013). 
86 Myriam Gilles, “Class Dismissed: Contemporary Judicial Hostility to Small-Claims Consumer 
Class Actions,” DePaul Law Review 59 (2010 2009): 308. 
87 Myriam Gilles, 308. 
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ascribed to corporate personhood—rights I will show are illogically grafted onto the 

corporate form. 

The case that laid out the strongest version of the ascertainability requirement 

was the Third Circuit’s opinion in Carrerra v. Bayer (2013). In Carrera, Gabriel Carrera 

filed a class action suit on behalf of himself and all other customers who had purchased 

Bayer’s over-the-counter weight loss drug to recover small dollar amounts in 

compensation for misleading advertising of the product. Bayer argued that it was too 

hard to determine who was a member of the class and who was not because the 

customers had not saved their receipts and Bayer had sold the products to intermediary 

businesses such as drug stores who likewise lacked individualized records of 

purchasers. The Third Circuit agreed with Bayer and decertified the class on the basis of 

ascertainability—that there was no objective way to determine class membership and 

therefore to do so would require “mini-trials,” which would undermine efficiency, and 

rely too much on the “say-so” of potential class members. The concern the Third Circuit 

court expressed is that it would be unfair to Bayer if Bayer were not able to challenge the 

individual membership of a given claimant to the class. In effect, the Third Circuit 

reasoned that corporations had a due process right to confront their individual accusers. 

But this logic does not hold. Bayer’s liability would be calculated according to 

the number of units sold, and there is a reliable and manageable means of determining 

this. Bayer has no unique interest that the funds go to the actual purchasers. Bayer 

would have an interest if this could lead to more claims being filed than there were 



 

75 

actual purchasers, but in practice only a small percentage of claimants ever make 

submissions in consumer class actions.88 It is illogical because the “accuser” is not the 

individual class member but the class itself, and in that regard, corporations are given 

ample opportunity to challenge and cross-examine with regard to the question of their 

liability.89  

In recent years, Courts of Appeals have started to draw back from the strong 

version of ascertainability, 90 even the Third Circuit has tempered the formula it 

articulated in Carerra. However, court-watchers strongly predict that if the Supreme 

Court grants certiorari to an ascertainability case, the strongly pro-business conservative 

majority would uphold it as a requirement even as the circuit courts back away from it.  

IV. Intersection of Arbitration and Anti-Collectivity 

As the last section illustrated, there are a number of ways in which class actions 

are withering in this moment. But the most profound way comes from the intersection of 

class action with arbitration. In recent years, arbitration agreements have begun to 

include a clause stating the consumer or employee can only pursue individual 

arbitration, meaning they cannot participate in collective actions in court or in the 

arbitration forum. This is known as a “class action waiver.”  

                                                   

88 Myriam Gilles, 315. 
89 Furthermore, their need to challenge each individual claim (as opposed to just accepting sworn 
affidavits) is based on a hypothetical claimant willing to perjure themselves for $30. 
90 See e.g., Mullins v. Direct Dig., LLC, 795 F.3d 654 (7th Cir. 2015); Rikos v. Procter & Gamble Co., 
799 F.3d 497 (6th Cir. 2015). 
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Epic Systems was the first time class action waivers in arbitration agreements 

raised political hackles in the public at large. Yet, the Court’s decision in AT&T v. 

Concepcion (2011) has been described by those working within the field of complex 

litigation as a “tsunami . . . wiping out existing and potential consumer and employment 

class actions.”91 AT&T v. Concepcion (2011) was the first hard blow at class actions. In it, 

the Court attempted to conceal a direct transfer of power to corporations under the 

cover of efficiency. The facts at issue were AT&T advertised a “free phone” with 

subscription to their wireless service but then charged the sales tax for the phone to the 

customer’s account. Vincent and Liza Concepcion filed a class action law suit against 

AT&T for fraudulent advertising. The language of their contract for AT&T’s wireless 

service contained both a mandatory arbitration clause and a class action waiver—which 

meant according to the terms of the contract, the Concepcions could not bring a class 

action claim in either the courts or in the arbitration venue. The Concepcions argued that 

the class action waiver could not be enforced because it was “unconscionable” and 

therefore unenforceable under California law. The California law at issue stated that 

when a party with superior power (who wrote the contract of adhesion) “has carried out 

a scheme to deliberately cheat consumers out of individually small sums of money” the 

waiver of the right to pursue a class action is “unconscionable” and thereby 

                                                   

91 Jean R. Sternlight, “Tsunami: AT&T Mobility v. Concepcion Impedes Access to Justice,” 
Oregon Law Review (2012) 
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unenforceable.92 Accordingly, the Concepcions argued they should be permitted to file a 

class action in the arbitration venue.93 The Supreme Court denied their claims, and held 

that the California consumer-protection law was pre-empted by the general policy 

favoring arbitration embodied in the FAA (an interpretation of the FAA first articulated 

in Southland in 1985, prior to that it was interpreted only to prevent disfavoring of 

arbitration).  

Even if the California law recognizing contracts made by companies that 

deliberately cheat customers out of small sums of money was not applicable, the FAA 

itself creates an exception to enforcement for “unconscionable” contracts. In interpreting 

the scope of the FAA exception, the Court limited the meaning of “unconscionability” to 

“duress” and “coercion”—both of which address whether the individual is free to make 

his or her own decision at the time of the signing but do not look to the content of the 

contract. This sounds a lot like Lochner, where the Court held that unless the contention 

was that “bakers as a class [were] not equal in intelligence and capacity to men in other 

trades or manual occupations” and therefore incapable of defending their own rights, 

the Court should not evaluate the content of the contract. The Concepcion Court 

embraced the idea that law’s role should only be formal and not attempt to make a 

moral intervention in the agreement reached between the parties. Hayek argues that a 

                                                   

92 Concepcion, 563 U.S. at 340 (quoting Discover Bank v. Superior Court, 36 Cal.4th 148, 162 (2005)). 
93 The California Supreme Court reasoned arbitration clauses that contain class waivers in such 
circumstance “become[] in practice the exemption of the party from responsibility for its own 
fraud, or willful injury to the person or property of another.” Discover Bank, 36 Cal.4th at 162.  
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government should never intervene directly in the logic of the market because it can 

“never be aware of all the costs of achieving particular results by such interference.”94
 

Hayek concludes, it “is not in our power to build a desirable society by simply putting 

together the particular elements that by themselves appear desirable.”95
 
And, with that, 

the Hayekian model refutes not the desirability of pursuing loftier social goals, but the 

possibility of pursuing that common good effectively, especially with regard to material 

inequality. According to this theory, the role of law and its goals must remain formal—

never substantive. Market actors must retain their liberty and autonomy. In Concepcion, 

the Court’s reasoning in essence affirms the law’s ability to create rules that allow 

individuals to participate in the free market—the law can prohibit narrowly defined 

forms of coercion and duress because individuals cannot be held accountable for their 

choices if their choices were not “free.” But it is only those formal elements that the 

Court is willing to consider—as long as the choice itself was not forced, then the 

consequences of that choice are beyond the neoliberal conception of law’s formal role. 

In Hayek’s extended metaphor of civil society as a factory he analogizes the 

proper role of the law to that of the maintenance worker because, according to Hayek’s 

theory, the government’s role, like the maintenance worker’s, does not entail production 

of any particular goods or even the determination of what goods the factory produces. 

                                                   

94 Hayek, Rules and Order, 1973, 57. 
95 Hayek, 56. 
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The role of law is “rather to see that the mechanism which regulates the production of 

those goods and services is kept in working order.”96 Extending this to the Court’s 

reasoning in Concepcion, the government should look only to the means by which the 

contract was made (not its terms), just as the maintenance worker is not involved in 

determining what the factory makes.  

This refusal to look beyond formality to the reality arises in another aspect of the 

Concepcion opinion. Justice Scalia, writing for the majority, frames the “fundamental” 

nature of arbitration to be individual arbitration, not collective, stating that “[r]equiring 

the availability of classwide arbitration interferes with fundamental attributes of 

arbitration.”97 Not only is this clearly circular reasoning,98 but, as the dissent points out, 

the majority offers no source for this principle and “is unlikely to be able to trace its 

present view to the history of the arbitration statute itself.”99 As discussed, a lone 

individual against a corporation was not the relation envisioned in the FAA—it 

imagined two parties of roughly equal bargaining power, which one could argue is 

actually more in accordance with class arbitration because collectivity is the means by 

which individuals are able to approach the resources and power held by a corporation. 

Despite this immense power disparity, the majority insists on treating the contract as 

                                                   

96 Hayek, 47. 
97 Concepcion, 563 U.S. at 344. 
98 If individual arbitration is a fundamental characteristic of arbitration, the conclusion could also 
be that if a claim requires class litigation, it should not be forced into arbitration and must remain 
within the judicial system.  
99 Concepcion, 563 U.S. at 362 (Breyer, J., dissenting).  
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between two formally equal parties.100 It is again the Lochner Court refusing to see the 

disparate bargaining power of the bakers.  

The concrete reality of this fictive equality and the degree to which it 

substantively insulates the company from being responsive to its consumers is quite 

shocking. In a period of time in which AT&T’s wireless customer base went from 85 

million to 120 million, the same period of time the federal government charged the 

company with a range of legal violations including systematic overcharging and 

insufficient payment of refunds to consumers, 134 arbitration claims were filed against 

the company (less than 30 per year).101 This is a period of time in which the corporation 

was systematically exploiting their customers, and so the lack of claims filed against 

AT&T come not from customer satisfaction but from the effective use of a procedure to 

prevent customers from pushing back. However, this also leaves out the regulatory 

aspect of class actions. Although this is an instance in which the corporation’s 

misbehavior was so systematic and egregious that government took up the task of 

enforcement, government enforcement is the exception not the rule. In light of the 

Trump administration’s open hostility to regulatory institutions (including the CFPB) in 

the name of quashing government overreach or austerity, government enforcement is 

likely to only become rarer. With Concepcion, corporations in essence gained the ability 

                                                   

100 The majority is returning to an ideal of contract as being formally equal characteristic of the 
Lochner era. 
101 Resnik, “Diffusing Disputes,” 2812. 
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to contract their way out of class actions. The Court held that the claims could be 

brought on an individual basis, and in this particular case that was true. But it was not 

representative. In fact, the arbitration terms in AT&T’s contract were unusually 

generous to the consumer. Favorable terms combined with the facts only being over $30 

charge, the significance of this case was not readily apparent to those outside the world 

of complex litigation. That said, maybe it should have been even on these facts 

considering, as the numbers show, the likelihood a harmed consumer will bring an 

individual arbitration action even under more favorable terms is significantly lower, 

almost negligible.  

American Express v. Italian Colors Restaurant (2013) 

All three developments—expansion of arbitration’s reach, the privatization of 

public law rights, and the instrumentalization of arbitration to undermine class 

actions—intersect in Italian Colors and as a result, arbitration fundamentally changes its 

nature. Arbitration becomes an effective means of evading democratically enacted laws 

for corporations. And yet, despite significantly altering the legal landscape and the 

relation between individuals and corporations, the importance of this case did not 

register with the public or even broadly within the legal community. But I argue, there 

is, perhaps especially, something to learn from that about how legal power functions 

under neoliberalism.  

 The case was brought by the owners of Italian Colors Restaurant, a small family-

owned restaurant in Oakland, California. Italian Colors Restaurant alleged that 
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American Express was using its monopoly over the high-end credit market to force them 

and other retailers to pay higher fees to accept American Express credit cards.102 The 

contract they signed in order to accept American Express cards contained an arbitration 

clause with a class action waiver. Despite this fact, Italian Colors Restaurant filed a class 

action antitrust suit in federal court on the basis that there was no way to pursue their 

antitrust claim through individual arbitration. To support this contention, they 

submitted a declaration to the court from an economist stating that the cost of the expert 

analysis necessary to prove their antitrust claim would be “at least several hundred 

thousand dollars, and might exceed $1 million,” while the maximum recovery they as an 

individual plaintiff could receive would be $38,549.  

Why was cost not an issue in 1985 when the Court first held that antitrust claims 

could be arbitrated? The courts’ understanding of antitrust—and consequently the 

method and cost of proving such a claim—changed dramatically between 1985 and 2013 

as a direct result of the interventions of foundational neoliberal thinkers associated with 

the Chicago School.103 Unlike other areas of law, the neoliberalization of antitrust 

                                                   

102 This was actually achieved through American Express’s use of a tying arrangement between 
their credit cards and their charge cards. American Express has a virtual monopoly on charge 
cards used for business expenses and by wealthier clientele. The agreement required that in order 
for the business to be able to accept these charge cards, they also had to accept American 
Express’s credit cards at a fee approximately 30% higher than other credit cards.  
103 “Law and economics” as it is used within the legal academy, in short, means the application of 
neoclassical microeconomics to legal issues, oftentimes identifying which legal rules are 
economically efficient through the application of the models associated with the Chicago School. 
The law and economics movement came directly from the Chicago School. The Volker fund 
financed the relocation of Friedrich Hayek and Aaron Director to the University of Chicago to 
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doctrine does not have to be theorized or speculated about. The intervention was 

deliberate and undeniable—and resulted in an epic increase in the cost of proving a 

claim.  

The traditional view of antitrust, the one still largely embraced by the courts 

when antitrust was first held to be arbitrable in Mitsubishi Motors, recognized 

monopolies as fundamentally anticompetitive and concentrations of economic power as 

inherently undesirable. Therefore, to prove an antitrust claim a plaintiff only had to 

show either an extreme concentration of power (one company had too big a market 

share) or that the corporation was participating in a practice that the courts had 

identified as per se anti-competitive (such as tying arrangements, vertical integration, or 

exclusive dealing). The members of the Mont Pèlerin Society (also known as Neoliberal 

Thought Collective)—including Friedrich Hayek, Milton Friedman, Aaron Director, and 

Edward Levi, among others identified with the Chicago School attacked this traditional 

conception of antitrust as well as the per se rules being used to decide antitrust cases in 

the courts. Their work challenged the basic premise that concentrations of power were 

necessarily problematic and that monopoly was necessarily anti-competitive. This was a 

                                                   

establish a new center on law and economics. Other foundational members would join them, 
including: Robert Bork, Richard Posner, Gary Becker, Edward Levi, and Ronald Coase (the father 
of pareto efficiency himself). The extent of its rise within and subsequent dominance of the legal 
academy over the past three decades cannot be overstated, aided by the considerable funds of the 
Olin Foundation, Federalist Society, and Center for Individual Rights. See Steven Michael Teles, 
The Rise of the Conservative Legal Movement : The Battle for Control of the Law (Princeton, N.J.: 
Princeton University Press, 2008). 
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distinctly neoliberal position.”104 Where classical liberals recognized antitrust as a means 

of keeping the market free for robust competition, neoliberals argued that monopolies 

were self-correcting and that legal intervention in the form of antitrust law would only 

disrupt the ecology of the market and prevent this self-correction. In light of this, they 

heavily critiqued the courts for relying on established per se rules in the area of antitrust 

because, they argued, doing so assumed certain monopolistic practices necessarily led to 

anti-competitive effects—a presumption they believed their work had undermined if not 

outright disproven. The neoliberal understanding viewed the monopoly that produced 

anticompetitive effects instead as the errant exception; and, because only these 

exceptional cases warranted judicial intervention, there could be no more bright-line 

rules for the courts to apply. As a result of this shift in thinking about antitrust, it 

became the plaintiff’s responsibility to prove the exception, which required 

extraordinary legal costs and technical knowledge.105 It was this technical and expensive 

task that Italian Colors Restaurant faced in order to prove its claim against American 

Express in 2013. To succeed on their antitrust claim, they had to prove not only that 

                                                   

104 Classical liberals believed that monopoly eventually suppressed competition but “the Chicago 
School turned this distinction on its head, asserting that competition eventually suppressed 
monopoly.” Philip Mirowski and Dieter Plehwe, The Road from Mont Pèlerin: The Making of the 
Neoliberal Thought Collective (Cambridge, Mass.: Harvard University Press, 2009).  
105 The courts adopted the defendant-friendly “rule of reason” and other similarly open-ended 
tests “requiring plaintiffs to define the relevant market, establish that defendants possessed 
market or monopoly power, and show anticompetitive effects.” Lina Khan and Sandeep 
Vaheesan, “Market Power and Inequality: The Antitrust Counterrevolution and Its Discontents,” 
Harvard Law & Policy Review 11 (2017): 269, 272–73. 
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American Express was engaging in a monopolistic practice (tying arrangements), but 

also that this monopoly was the “exceptional case” that actually led to anti-competitive 

effects that the market would not solve—a herculean feat in the wake of decades of 

neoliberal antitrust jurisprudence.  

Italian Colors Restaurant relied on the “effective vindication” doctrine from 

Mitsubishi Motors (1985) to argue they had a right to pursue a class action because the 

cost of proving the claim was beyond the resources of any single plaintiff. As you will 

recall, when the Court first allowed federal statutory rights to be moved into the private 

realm of arbitration, it carved out the so-called “effective vindication exception” to make 

sure that companies could not use arbitration contracts to essentially deprive an 

individual of her ability to pursue a particular claim.106 In order for a right to be forced 

into arbitration, one had to be able to “effectively vindicate” that right in arbitration. 

Italian Colors Restaurant argued that without the ability to form a class and collectivize 

the cost of proving its claim, there was no means of vindicating their statutory right to 

pursue an antitrust claim.  

To reject this argument, the majority opinion, authored by Justice Scalia, resorted 

to formalism. The Italian Colors majority reasons that the effective vindication doctrine 

only guarantees “the right to pursue” a statutory remedy not the ability to effectively 

                                                   

106 The “effective vindication” exception, articulated in Mitsubishi Motors states that although 
arbitration clauses are usually binding, they cannot be used to “confer immunity from potentially 
meritorious federal claims.” 
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pursue it: “the fact that it is not worth the expense involved in proving a statutory 

remedy does not constitute the elimination of the right to pursue that remedy.”107 The 

majority contends that it is the plaintiff’s choice if he does not want to spend close to a 

million dollars in hopes of recovering $38,549. This approach blatantly refuses to 

account for the ways material realities and inequalities constrain choice—that in fact, 

this is no choice at all.108 In its reasoning, the majority clearly ignores the word 

“vindication.” The shift from a right of “vindication” to a right of “pursuit” is the shift 

from a concept that acknowledges the relationship between process and substantive 

outcome to one that embodies only a purely formal process. In so doing, this case not 

only strips the statutory right from the individual, but also allows corporations to 

wholly insulate themselves from private enforcement of antitrust violations. This is a 

change in kind: arbitration is no longer a means of resolution, even an unfair one, but a 

corporate tool to avoid even the threat of certain forms of liability.  

Justice Scalia’s opinion goes on to reason in a way that completely erases the 

Court’s own role in transforming arbitration since the 1980s. Scalia asserts that the 

denial of class action could not be an impermissible limit on antitrust laws because the 

class action mechanism was created decades after the antitrust laws were passed. He 

                                                   

107 Italian Colors, 570 U.S. at 236 (italics in original).  
108 One thing that makes Italian Colors a more dramatic case than Concepcion is that although 
Concepcion dismantled the private attorney’s general of the consumer fraud statutes, it was 
indeed viable that the Concepcions could pursue their claim in individual arbitration (and the 
terms of that arbitration agreement were particularly favorable to plaintiffs). 
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writes, “[T]he individual suit that was considered adequate to assure ‘effective 

vindication’ of a federal right before adoption of class-action procedures did not 

suddenly become ‘ineffective vindication’ upon their adoption.”109 This isolation of 

historical events fails to engage with the history in any meaningful way. For example, 

under the original interpretation of the FAA, no statutory rights were thought to be 

arbitrable, let alone one as vital to public policy as antitrust. Furthermore, the expansion 

of the FAA by the courts to encompass the public law of antitrust came decades after the 

creation of the class action mechanism. And finally, as discussed above, what it takes to 

prove an antitrust claim shifted radically over the past thirty years from a relatively 

simple task to the highly technical and expensive proof of an exception as the result of 

prominent neoliberal thinkers’ direct intervention in the field of antitrust. These are all 

bases for how a once effective means of vindication became ineffective, undermining 

Scalia’s (a)historical logic. This highlights why it is important to track the law in its own 

element and in step with its own temporality—and by extension why my method traces 

a broader genealogy than is normally examined in critical theory scholarship. Part of the 

reason procedural changes remain unaccounted for is because the implications of 

changes in procedure often stem from interactions with changes in other areas of law. 

Thus, the consequences of a procedural decision may not be immediately legible.  

                                                   

109 Italian Colors, 570 U.S. at 237. 
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Justice Kagan’s dissent offers an incisive critique of the Court’s protection of 

corporate power, but it also shows the limits of the liberal position. Kagan’s dissent 

begins by offering what she terms the “nutshell version” of what she claims is craftily 

concealed in the majority opinion:  

The owner of a small restaurant thinks that American Express has used its 
monopoly power to force merchants to accept a form contract violating the 
antitrust laws. The restaurateur wants to challenge the allegedly unlawful 
provision, but the same contract’s arbitration clause prevents him from 
doing so. The monopolist gets to use its monopoly power to insist on a 
contract effectively depriving its victims of all legal recourse.110  

What is not concealed, Kagan argues, is the majority’s position toward those seeking to 

challenge the practices of large corporations. She describes the crux of the majority’s 

opinion as “too darn bad”—a message she claims is “admirably flaunted rather than 

camouflaged.” Setting aside Kagan’s attempt at folksy wit, she is right to point out the 

blatancy with which the majority favors corporate interest in this case. Denial of material 

reality in the Court’s jurisprudence is normally much subtler; rarely is the Court willing 

to tell you explicitly that your right is merely hypothetical.  

It is tempting to see Kagan’s dissent as a potentially radical critique, but when 

one strips away her anti-corporate rhetoric to engage her material legal argument and 

ask what she would advocate instead, it appears far more moderate in its ambition. She, 

like the other liberal justices, has embraced—whether for reasons of precedent or 

                                                   

110 Italian Colors, 570 U.S. at 240 (Kagan, J., dissenting).  
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otherwise—the premise that forced arbitration remains a viable alternative as long as it 

includes certain procedures for certain kinds of cases. She essentially wants to retain the 

effective vindication exception articulated in Mitsubishi Motors, such that mandatory 

arbitration would have to allow for an antitrust claim to be pursued as a class action. 

Her position does not challenge the subsumption of public law by private law, nor does 

it reckon with the fact that even when arbitration agreements allow federal claims to be 

“feasibly pursued,” arbitration is a system that by its very nature favors corporate 

interest. Her approach does not address the disappearance of cases when they are 

mandated into arbitration or the limits of access to those without resources. In short, her 

dissent embodies the limits of liberal critique.  

If there were any doubt that Justice Kagan was implicitly comfortable in Italian 

Colors with the idea that private law could subsume public law, her opinion in Kindred 

Nursing Centers v. Clark (2016) makes it clear that she does not take issue with 

privatization of public law adjudication generally. The case was about whether a power 

of attorney agreement needed to explicitly state that the indvidual who would act on the 

person’s behalf could enter them into binding arbitration covering a wrongful death 

claim. The Kentucky Supreme Court held that access to the courts was a “fundamental 

right” and so the power to give up that right needed to be explicit within the power of 

attorney agreement. Justice Kagan writes the opinion reasoning in terms of practicality 

not principle, even going so far as to mock the Kentucky Supreme Court’s reasoning 
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regarding “fundamental rights.” Ultimately, she characterizes such a requirement to 

impermissibly discriminate against arbitration in violation of the FAA.  

Italian Colors needs to be added to the emerging canon of neoliberal 

jurisprudence. It embodies the neoliberal logics currently analyzed in the literature—

including anti-collectivity, privatization, corporate governmentality. It is anti-collective 

insofar as it uses arbitration as a means of undermining individuals’ right to join class 

actions even when there is no way to pursue the claim without collectivizing the cost. 

This case embodies processes of privatization insofar as it literally replaces publicly 

guaranteed procedures with privatized procedures, but also insofar as it enables the 

private law of arbitration and contract to fully subsume the public law of antitrust. And 

finally, arbitration constitutes a new form of corporate governmentality insofar as 

corporations are allowed to extend their governance role into the judicial realm by 

usurping the judicial role with their own procedures. Corporations are allowed to set the 

terms of how rights granted by the State are adjudicated. 

Italian Colors increases corporate power exponentially by allowing corporations 

not only to avoid full liability but to essentially contract their way out of democratic 

laws. It shows that the Supreme Court will not draw a line to contain the potential 

dangers of arbitration as a corporate tool; it will allow big capital to use its monopolistic 

position to prevent its dominance from being challenged. Access to the courts has 

always been a source of inequality, but this case is unique insofar as it creates procedural 

barriers for certain claims that no one can surmount. It makes the right of access to the 
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courts purely hypothetical and bestows effectively full immunity on corporations. Since 

this case was decided in 2013, corporations have responded quickly and enthusiastically 

to the Court’s invitation to insulate themselves from class liability. Employers’ usage of 

anti-class action provisions in mandatory arbitration agreements rose from 16 percent to 

nearly 43 percent in just two years.111 

Italian Colors represents the danger of procedure. The Court would not enforce an 

arbitration clause that explicitly exculpated the company from the reach of antitrust 

laws. Not only does Kagan make this point in dissent, but Scalia says as much in the text 

of the opinion!112 And yet, allowing changes in procedure transforms the substantive 

nature of the right itself. The right to private antitrust enforcement can now by 

definition be erased through the private law of contract. Formalism as a means of 

concealing power is a quintessential neoliberal move. It is tied directly to the neoliberal 

fallacy, so often articulated with regard to law’s proper role in the market, that formal 

rules are neutral. This formal/substantive distinction is at the heart of the Hayekian 

model of law.   

                                                   

111 Cynthia Estlund, “The Black Hole of Mandatory Arbitration,” North Carolina Law Review 96, no. 
3 (March 1, 2018): 706–7 (citing The 2015 Carlton Fields Jorden Burt Class Action Survey 2016, 26). 
112 Scalia writes, “As we have described, the [effective vindication] exception finds its origin in the 
desire to prevent “prospective waiver of a party's right to pursue statutory remedies.” He clarifies 
that “[this exception] would certainly cover a provision in an arbitration agreement forbidding 
the assertion of certain statutory rights. And it would perhaps cover filing and administrative 
fees attached to arbitration that are so high as to make access to the forum impracticable.” Italian 
Colors, 570 U.S. at 236. 
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Paradoxically the most important lesson to take from Italian Colors is that it went 

largely unnoticed. It shifted power to large corporations in unprecedented ways without 

making headlines. It transformed the legal landscape and extended corporate 

governmentality in previously unimaginable ways, but still does not have a Wikipedia 

page, nor a place in the critical account of neoliberalism. It represents the dangerous 

reality that power wielded through arcane means goes unchecked. Moreover, such 

power remains unaccounted for in theories of neoliberalism. There is more to the story 

of neoliberalism and corporatization than Citizen’s United. The insidious procedural 

developments must be included in our account of the concrete tactics used to shift 

power toward capital.  

Toward a Politics of Tedium 

Cases like Italian Colors that are unsexy, not immediately legible as political, and 

esoteric, must be part of any critical account of law’s role under neoliberalism—not only 

because these cases have significant material stakes, but also because critical theory 

needs to recognize tedium itself as a legal tactic used by corporations and members of 

the Court to circumvent political critique. Law is intentionally alienating—this 

alienation protects the guild (lawyers) but it also functions as a method of concealing 

power and avoiding political contestation.  

Tedium functions as a means of concealment and a tactic of corporate power on a 

number of registers in the rise of arbitration. First, it manifests at the level of 

methodology. To understand the stakes of these decisions, one has to trace the evolution 



 

93 

of the cases. In isolation, each can be made to seem like a small incremental step 

forward, masking the radical shift toward corporate power. Furthermore, many of the 

most consequential cases, the ones that constitute leaps in the evolution, are decided on 

a set of facts that makes their significance all but illegible. For example, Concepcion 

solidified arbitration as a means of preventing class actions, which would ultimately 

undermine entire regimes of public law designed to address inequality, but the facts of 

the case made it far from a headline-grabbing story—the Concepcions were suing in 

order to form a class action over an improper $35 fee contained in AT&T’s cell phone 

contracts and the arbitration agreement contained uncharacteristically plaintiff-friendly 

terms. It was only in Italian Colors that the true stakes of Concepcion were revealed. This 

of course is no accident. Corporations are careful to choose precisely these cases to take 

before the Supreme Court—where the banality of the facts conceals the radical 

consequences the case embodies in principle. Therefore, when analyzing legal cases, we 

cannot look at them in isolation—but must look both forward and backward to 

understand their significance. 

Proceduralism itself can function as a form of tedium. If the Court had 

substantively denied the right to bring a claim for sexual harassment or completely 

dismantled the antitrust enforcement regime, there would have been a public outcry. 

But procedure is hard to notice in a world of so many blatant forms of exploitation. As 

the complex genealogy this chapter traces shows, accounting for procedural 

developments is often difficult. In particular, understanding how the procedures interact 
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with substantive law can be confusing. But it is labor worth doing because it illuminates 

the concrete legal tactics of corporate accumulation. We cannot fail to critique neoliberal 

jurisprudence simply because the means by which it shifts power are exceedingly 

technical, tedious, or boring. We must recognize and engage with the politics of tedium.  

* * * 

In the wake of Epic Systems v. Lewis and the #metoo movement, as more people 

become aware of the stakes of mandatory arbitration, arbitration agreements are in fact 

becoming a site of political resistance against corporate power. This resistance is taking 

the form of both legal strategies and direct action by employees. For example, Uber won 

significant legal victories to keep their drivers out of the courts and force them into 

arbitration over claims of employment law violations. Uber clearly assumed this would 

make these claims disappear. However, clever plaintiffs’ attorneys realized that based 

on the nature of Uber’s arbitration agreement, these “victories” actually created a 

vulnerability for the company. Under Uber’s arbitration agreement, it was Uber’s 

responsibility to pay the non-refundable $1500 fee to the arbitrator. With the lawyers’ 

support, over 12,000 workers filed arbitration suits simultaneously.113 As of yet, Uber has 

only paid the fee in a few cases, and is perhaps rethinking its strategy. But, the most 

                                                   

113 “Forced into Arbitration, 12,500 Drivers Claim Uber Won’t Pay Fees to Launch Cases | 
Reuters,” accessed February 19, 2019, https://www.reuters.com/article/legal-us-otc-uber/forced-
into-arbitration-12500-drivers-claim-uber-wont-pay-fees-to-launch-cases-idUSKBN1O52C6. See 
also, the work of plaintiffs’ firm Migliacco & Rathod LLP, featured in this absurd video 
https://youtu.be/UeAF1InB0k8 and described at 
https://m.facebook.com/story.php?story_fbid=2288236564754183&id=1705797179664794. 
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notable and visible resistance to the politics of tedium took the form of direct employee 

action. In November of last year, thousands of Google employees walked off the job in 

protest of mandatory arbitration clauses that had been inserted in their employment 

contracts.114 A few months later, Google relented, meeting the demand that no 

harassment or discrimination claims would be forced into arbitration, but the protests 

didn’t end and in February of 2019, Google ended forced arbitration for all employee 

disputes.115  

                                                   

114 “Google Workers Keep Up Fight on Forced Arbitration After Walkout - Bloomberg,” accessed 
February 23, 2019, https://www.bloomberg.com/news/articles/2019-01-15/google-workers-keep-
up-fight-on-forced-arbitration-after-walkout. 
115 Daisuke Wakabayashi, “Google Ends Forced Arbitration for All Employee Disputes,” The New 
York Times, February 22, 2019, sec. Technology, 
https://www.nytimes.com/2019/02/21/technology/google-forced-arbitration.html. 
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Chapter Two: Privacies Collide: The Privatization 
(Il)logics in the Court’s Abortion Jurisprudence 

With the appointment of Brett Kavanaugh to the Supreme Court and the 

reemergence of perennial concerns about Ruth Bader Ginsburg’s health, abortion is once 

again at the center of the conversation about the Supreme Court. More specifically, the 

conversation has returned to speculation about whether the Supreme Court’s 1973 

abortion decision, Roe v. Wade, will be overturned. The more nuanced versions of this 

analysis also raise the possibility that Roe will be slowly chipped away at until its 

protections have been effectively evacuated. But even this characterization of the status 

of abortion rights does not capture the reality. Whether all at once or by a thousand cuts, 

the framing is always in terms of saving or losing Roe, which neglects the inherent limits 

of Roe for protecting access to abortion—Roe did not guarantee a substantive right to 

abortion, let alone to a more encompassing form of reproductive justice. Furthermore, 

Roe’s protections have been significantly eroded in the intervening years.  

This chapter will show that from the beginning of its abortion jurisprudence the 

Supreme Court anchored the protections of a woman’s right to an abortion in a set of 

concepts that would transform with the rise of neoliberalism. Crafted in the shadow of 

the Cold War and the specter of totalitarianism, the Court’s turn to “privacy” to ground 

the right in Roe was not wholly separate from the privatization logic that would come to 

define the neoliberal era but it was also not synonymous with it. Roe draws on a liberal 
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iteration of the public/private distinction. The Court’s neoliberalization of the abortion 

right would instead come in the years that followed as the Court shifted toward private 

law modes of reasoning. This chapter traces the Court’s transformation of privacy and 

abortion rights since Roe including the displacement of the right to the private-economic 

realm and the introduction of the logics of human capital. In critiquing this evolution, 

this chapter also illustrates that “choice” is an important lens for understanding the 

more general/fundamental shift in the construction of the law’s “protective” role under 

the neoliberal Fourteenth Amendment. In short, the Court’s abortion discourse makes 

explicit what remains implicit with regard to other rights. Accordingly, I will argue that 

feminist critiques of the discourse of “choice” and of the Court’s abortion jurisprudence 

are important critical ground on which to build a more general critique of a distinctly 

neoliberal Fourteenth Amendment. 

I. Origin of the “Right to Choose” 

In this section I interrogate how ‘the right to choose’ became the mode of legal 

and popular understanding of the abortion right instead of a more capacious 

understanding of reproductive justice, and what the consequences of this framing are. 

The answer begins where all conversations about abortion seem to begin, with the 

Court’s decision in Roe v. Wade, which to date is the only Supreme Court decision 
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recognized by a majority of Americans.1 I will begin by examining the Court’s reasoning 

in Roe, particularly the decision to frame access to abortion in terms of privacy—how 

this decision both connected to and broke with the Court’s earlier reasoning. But my 

analysis will not end with the Court’s reasoning. It will also examine the conservative 

and feminist critiques of the decision, as well as the way the meaning of Roe was 

appropriated and transformed by subsequent political debates before turning to its 

progeny later in the chapter.  

Resisting the temptation to treat Roe as more a signifier than a legal case with 

unique facts, it is important to begin with the context and the specifics of what the Court 

did and did not say. Jane Roe, the primary plaintiff in the case “wished to terminate her 

pregnancy by an abortion ‘performed by a competent, licensed physician under safe 

clinical conditions,’” which she could not obtain in the jurisdiction in which she lived. 

She also attested to the fact that she was “unmarried and pregnant,” and “could not 

afford to travel to another jurisdiction in order to secure a legal abortion under safe 

conditions.”2 She was challenging a Texas law that made it a crime to procure an 

abortion as an unconstitutional infringement of her rights under the 14th amendment to 

decide to terminate a pregnancy.  

                                                   

1 Mary Ziegler, Beyond Abortion : Roe v. Wade and the Battle for Privacy (Cambridge, Massachusetts: 
Harvard University Press, 2018), 15 (citing a 2015 C-SPAN Survey). 
2 Roe v. Wade, 410 U.S. 113, 120 (1973). 
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The Court begins its opinion by tracing the complex and ever-changing social 

attitudes toward abortion from the Greeks and Romans forward, highlighting that “at 

the time of the adoption of our Constitution, and throughout the major portion of the 

19th century, abortion was viewed with less disfavor than under most American statutes 

currently in effect.”3 The Court then reaches the question of whether such a right exists 

under the Constitution. There is clearly no right to abortion explicit in the Constitution, 

neither is there explicitly a right to privacy, but that is where the Court grounds the 

abortion right—in the Due Process Clause of the 14th Amendment, which guarantees 

that no state shall “deprive any person of life, liberty, or property without due process of 

law.” In theory, “substantive due process” protects rights so fundamental as to be 

inherent in the constitutional concept of “liberty” itself. In practice, substantive due 

process has entailed the identification of a number of “fundamental rights” that receive 

a higher level of scrutiny and protection.  

The Court concludes that the right to privacy, which had previously been found 

to encompass aspects of marriage, procreation, contraception, family relations, and 

education decisions, grounded in the Due Process Clause of the Fourteenth Amendment 

is “broad enough to encompass a woman’s decision whether or not to terminate her 

pregnancy.”4 However, the Court makes clear that the woman’s right is not absolute 

                                                   

3 Roe, 410 U.S. at 140. 
4 Roe, 410 U.S. at 153. 
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because the state has interests in “protecting” both the health of the mother and the 

potential life. Both interests, according to the Court, “grow[] substantially as the woman 

approaches term and, at a point during pregnancy, each becomes ‘compelling.’”5 

Accordingly, Roe v. Wade established a trimester framework in which abortions could be 

chosen freely in the first trimester (in consultation with one’s doctor), could be regulated 

in the second trimester at which time the mother’s health was at greater risk, and could 

be prohibited in the third trimester based on the state’s interest in “protecting the 

potentiality of human life” after the point of viability.6  

 In Justice Blackmun’s view, who authored the opinion, Roe’s privacy rhetoric 

would deescalate conflict about abortion, distracting attention from issues like 

“population growth, pollution, poverty, and racial overtones [that] tend[ed] to 

complicate and not to simplify the problem.” 7 Grounding the right to an abortion in 

privacy tied it to a constitutional tradition and avoided some of the more inflammatory 

aspects of the abortion issue. If Blackmun sought to deescalate the tensions surrounding 

abortion with his opinion in Roe, he was not successful. Among legal elites, Roe was 

critiqued by both progressives and conservatives within the legal academy. 

Conservatives decried Blackmun’s approach as judicial over-reach and a paradigmatic 

example of legislating from the bench. Progressive lawyers and legal scholars lamented 

                                                   

5 Roe, 410 U.S. at 162-163. 
6 Roe, 410 U.S. at 162. 
7 Mary Ziegler, “The Price of Privacy, 1973 to the Present,” Harvard Journal of Law and Gender 37 
(2014): 296.  
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the content of its reasoning as making the right to abortion vulnerable. Both sides took 

issue with the Court’s decision to locate the protection within the “right to privacy” 

under the doctrine of substantive due process.  

However, the Court tried a different approach in Griswold v. Connecticut (1965), 

when it first recognized a constitutional “right to privacy,” and it was met with similar 

disdain. Griswold was a case about the use of contraception. Writing for the majority in 

Griswold, Justice Douglas asserted that although there was no explicit right to privacy 

within the Constitution, it could be found in the “emanations” and “penumbras” of the 

other civil rights and liberties. Perhaps due to the backlash against the majority’s 

reasoning in Griswold, the Roe Court instead took the approach advocated in Justice 

Harlan and Justice White’s concurrences in Griswold, choosing the substantive due 

process clause over the “emanations” and “penumbras” of the Bill of Rights. Legal 

philosopher John Hart Ely remarked that “Roe is bad because it is bad constitutional law, 

or rather because it is not constitutional law and gives almost no sense of an obligation 

to try to be.”8 Roe became shorthand for judicial activism among conservative judges and 

legal scholars in much the same way Lochner did among the judiciary as a whole as 

discussed in the last chapter. Melinda Cooper credits Roe with the creation of the “Moral 

Majority” or the “New Right” insofar as it united religious conservatives and free-

                                                   

8 John Hart Ely, “The Wages of Crying Wolf: A Comment on Roe v. Wade,” Yale Law Journal 82 
(1973 1972): 947. 
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market neoliberals against what they perceived to be an impermissible “positive 

constitutional right to sexual freedom.”9 Cooper argues that these two groups opposed 

the privacy jurisprudence for different reasons: “neoliberals because it appeared to 

justify the state subsidization of irresponsible life choices, and religious conservatives 

because it appeared to undermine the very moral foundations of the family.”10 

Regardless of why they opposed it, their alliance on the right in the wake of Roe changed 

the political landscape dramatically.  

The critique of Roe by no means just came from the conservatives. In 2007, a 

number of progressive scholars published essays in a collection entitled What Roe v. 

Wade Should Have Said, laying out the various ways Roe should have been crafted rather 

than the way it was, through a series of hypothetical majority, concurring, and 

dissenting opinions. Although each author has a slightly different take, they are unified 

in their belief that the Court’s decision as written makes for an unstable and vulnerable 

grounding for the abortion right. Perhaps the most famous critic of Roe’s approach is 

Ruth Bader Ginsburg. Before ascending to the bench, Ginsburg argued in a law review 

                                                   

9 Cooper, Family Values, 281. 
10 Cooper, 281. Although I find Cooper’s account of the timing of this alliance convincing—I don’t 
agree with this explanation—Roe was about decriminalizing abortions, not subsidizing them and 
so I think the neoliberal position is more complicated, which this chapter will attempt to tease 
out. 
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article that Roe should have been decided on Equal Protection grounds and on much 

more narrow grounds—that in essence the Court did too much too soon.11   

As for genuinely critical responses focused on more than the vulnerability of the 

decision, some of the most incisive critiques—though perhaps fewer than one might 

expect12—came from feminist legal scholars. Some scholars effectively argued that in 

many ways Roe was not a case about women or their rights at all, rather it was about the 

rights of physicians to perform abortions without fear of criminal prosecution. It is 

striking the degree to which the choice is never the woman’s own within the opinion.13 

In laying out the trimester framework, the Court writes, “[f]or the stages prior to 

approximately the end of the first trimester, the abortion decision and its effectuation 

must be left to the medical judgment of the pregnant woman’s attending physician.”14 

Even in the period in which the state is thought to not be able to interfere, the woman’s 

decision is still not her own.  

Robin West’s work highlights the legitimation costs of the Court’s decision in 

Roe. West explains that the privacy right in Roe legitimates “the profoundly inadequate 

social welfare net and hence the excessive economic burdens placed on poor women and 

                                                   

11 Ruth Bader Ginsburg, “Some Thoughts on Autonomy and Equality in Relation to Roe v. Wade 
Essay,” North Carolina Law Review 63 (1985 1984): 375–86. 
12 Robin West describes the number of what she sees as genuine critics of Roe from the left as 
“almost none.’ Robin West, “From Choice to Reproductive Justice: De-Constitutionalizing 
Abortion Rights,” Yale Law Journal 118 (2009 2008): 1397. 
13 Cooper, Family Values, 277. 
14 Roe, 410 U.S. at 164.  
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men who decide to parent.”15 In accordance with market logic, “If parenting is a choice . . 

. its expense is not a source of injustice or even a cause for worry, so long as the choice is 

made knowingly.”16 West contends, “the woman’s ‘choice’ mutes any attempt to make 

her claims for assistance cognizable.”17 By placing the choice in the private realm, West 

argues, parenting itself is privatized.  

Catharine MacKinnon critiques Roe’s reliance on privacy, arguing that privacy is 

an inherently pernicious logic incapable of protecting women because it is a framework 

designed to protect the interests of men and insulate the subordination of women. “The 

very place (home, body), relations(sexual), activities (intercourse and reproduction), and 

feelings (intimacy, selfhood) that feminism finds central to women’s subjection form the 

core of privacy doctrine.”18 On an individual scale, privacy isolates women, making 

them more subject to the oppression of men. This argument was made particularly 

effectively in another context by Reva Siegel who argues that privacy was the discourse 

adopted by the courts in the 18th and 19th centuries to justify their refusal to prosecute 

domestic violence. Siegel uses the privatization of domestic violence as the paradigmatic 

instance of what she terms “preservation through transformation,” which can reinforce 

the domination insofar as it is given cover through laws more in accordance with 

                                                   

15 West, “From Choice to Reproductive Justice,” 1409. 
16 West, 1410. 
17 West, 1411. 
18 Catharine A. MacKinnon, “Feminism, Marxism, Method, and the State: Toward Feminist 
Jurisprudence,” Signs; Chicago 8, no. 4 (Summer 1983): 104. 
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current social mores.19 MacKinnon builds on this by arguing that in the case of abortion, 

the means of women’s subordination, privacy, is merely repackaged as the right. 

Relatedly, MacKinnon also argues that privacy is used to protect abortion access in the 

interest of men vis-à-vis each other, “subordinating women’s collective needs to the 

imperatives of male supremacy. It will keep some men out of the bedrooms of other 

men.”20  

When addressing the meaning and legacy of Roe, feminist scholars including 

Dorothy Roberts and Jael Sillman have advocated for a broader understanding of 

reproductive justice than a singular focus on abortion in light of a legacy of racialized 

sterilization.21 The urgency of this corrective can be found in the opinion itself and its 

often-overlooked favorable citation of Buck v. Bell (1927). In Buck v. Bell, the Court 

upheld the sterilization of inmates of mental institutions to promote the “health of the 

patient and the welfare of society.” In the opinion, Justice Oliver Wendell Holmes 

famously remarked, “three generations of imbeciles are enough” (referencing that the 

woman’s condition had been present in her family for the last three generations) and 

                                                   

19 Reva B. Siegel, “The Rule of Love: Wife Beating as Prerogative and Privacy,” Yale Law Journal 
105 (1996 1995): 2117–2208. 
20 MacKinnon, “Feminism, Marxism, Method, and the State,” 657. 
21 Dorothy E. Roberts, Killing the Black Body : Race, Reproduction, and the Meaning of Liberty, 1st 
Vintage Books ed. (New York: Vintage Books, 1999); Jael Miriam Silliman et al., Undivided Rights : 
Women of Color Organize for Reproductive Justice (Chicago, Illinois: Haymarket Books, 2016). 
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that such laws protected the nation from being “swamped with incompetence.”22 The 

Roe Court, when describing the Court’s previously recognized limitations on the “right 

to do with one’s body as one pleases,” includes its endorsement of eugenics in Buck v. 

Bell. Thus, the critique that the reproductive justice imagined by the Roe Court is 

fundamentally flawed and does not account for all women’s experience of reproductive 

oppression is well founded.  

But for all the academic criticism of the Court’s decision, Roe was enthusiastically 

taken up as a symbol of women’s liberation. Today, the importance of Roe comes as 

much from how it was reappropriated and reinterpreted in the decades that followed as 

from the content of the decision itself. Roe came to stand not only for the right to privacy 

or access to abortion, but more specifically, for the “right to choose.” So, what is the 

relationship between the Court’s decision and its political interpretation/use? According 

to Reva Siegel and Robert Post’s theory of “democratic constitutionalism,” the 

relationship between the Court’s decisions and their popular or political interpretation is 

never unidirectional, but always a somewhat dialectical relationship between the Court 

and the popular interpretation. Therefore, if the Court had formulated Roe in terms of 

equality for women, it is likely that equality would be the most prominent political 

framing for abortion. That said, the Court’s reasoning is not politically determinative. 

                                                   

22 Buck v. Bell, 274 U.S. 200, 207 (1927). I was always surprised Oliver Wendell Holmes was 
lionized the way he is considering he authored this hateful opinion, but I was genuinely shocked 
upon rereading Roe to come upon its favorable citation.  
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“Constitutional judgments based on professional legal reason can acquire democratic 

legitimacy only if professional reason is rooted in popular values and ideals. Democratic 

constitutionalism observes that adjudication is embedded in a constitutional order that 

regularly invites exchange between officials and citizens over questions of constitutional 

meaning.”23 So the meaning of the decision continues to evolve. In this case, the political 

framing was a combination of the Court’s influential reasoning and the strategic choices 

made by political movements attempting to navigate the rise of neoliberal hegemony. 

Legal historian Mary Ziegler traces the legacy of “choice” rhetoric in the women’s right’s 

movement and the larger political climate to argue that the persistence of choice-based 

claims must be tied to the rise of neoliberal thought and the popularity of ideas 

regarding small government. Ordinary politics reinforced the choice aspect of Roe, 

which was not necessarily emphasized in the opinion.24 Ziegler argues that in the years 

following Roe, it became clear to women’s rights advocates that the battle would be 

shifted from the courts to the political arena. Therefore, winning in the courts was not 

enough; abortion rights advocates had to engage with and succeed on the terrain that 

defined politics at the start of Reagan’s presidency.25 The discourse of choice comes at a 

moment in which many white middle-class Americans had grown weary of rights 

                                                   

23 Robert Post and Reva Siegel, “Roe Rage: Democratic Constitutionalism and Backlash Essay,” 
Harvard Civil Rights-Civil Liberties Law Review 42 (2007): 379. 
24 Ziegler, “The Price of Privacy, 1973 to the Present.” 
25 Ziegler, 298. In particular, she focuses on the agendas and platforms of NARAL and NOW. She 
also describes the adoption of the “Who Decides” campaign in the wake of Reagan’s victory and 
its emphasis on the limits of government and the virtues of independence and autonomy.  
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claims in the wake of the civil rights movement.26 In this way, narratives of autonomy, 

responsibility, and choice were not partisan. Although Reagan was the strongest and 

most extreme advocate of such positions, the discourse permeated both parties, as 

would become starkly evident with welfare reform under Clinton and the Clinton 

administration’s embrace of the narrative that dependence was the result of a series of 

bad choices.27 Roe’s reasoning was easily adapted by women’s lib to manufacture a 

narrative compatible with the neoliberal climate of the moment. “[C]hoice became the 

way liberal and mainstream feminists could talk about abortion without mentioning the 

‘A-word.’”28 

As evidenced by this easy adaptability/appropriation, Roe had inherent 

neoliberal compatibilities. That said Roe was not a fully or inherently neoliberal 

articulation of the abortion right. In fact, the opinion draws on the private/public divide 

central to liberalism (about the domestic space and the marital bedroom and kitchen 

table being places the government should not tread), not the economically focused 

privatization logic that would define the neoliberal discourse. The Roe Court explicitly 

took private-economic considerations into account. But just as Roe’s meaning was 

transformed by the political movements embracing it, Roe’s neoliberal seedlings would 

                                                   

26 “The abortion-funding cases gave many politicians and jurists the opportunity to express their 
dislike of incessant rights claims and their determination to halt government expenditures in the 
name of these rights.” Rickie Solinger, Beggars and Choosers : How the Politics of Choice Shapes 
Adoption, Abortion, and Welfare in the United States, 1st ed. (New York: Hill and Wang, 2001), 15. 
27 Ziegler, “The Price of Privacy, 1973 to the Present,” 321.  
28 Solinger, Beggars and Choosers, 5. 
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be exploited by the Court as a means of undermining the right itself. Only a few years 

later, the meaning of privacy would slip from the traditional liberal public/private 

defining the limits of government reach to something much closer to the neoliberal 

public/private divide that naturalized the market and consequently positioned the 

private-economic, not the private-domestic, as an area the government should not tread.  

Even though in 2019 the political discourse is still so focused on Roe, a lot has 

happened since this case was decided in 1972. Roe v. Wade laid the ground work through 

its portrayal of choice and privacy as being central to the due process right of “liberty,” 

but the transformation of the right to privacy into a distinctly neoliberal right would 

come in the cases that followed as the Court wholly embraced private law frameworks 

of property (human capital) and contract (estoppel). The abortion right’s nature as a 

negative liberty due to its presence in the private realm would be emphasized and 

correspondingly the State would take no action to aide a woman’s exercise of that right. 

II. The Funding Cases: Maher v. Roe (1977) and Harris v. McRae 
(1980) 

Just a few years after Roe v. Wade, the Court transformed access to abortion into a 

consumer right through two important cases, often referred to collectively as the 

“funding cases”: Maher v. Roe (1977) and Harris v. McRae (1980). I will show that this 

transformation was brought about through a slippage within the opinions between the 

two meanings of “private” which I am terming the private-domestic and the private-

economic. In Maher, the Court upheld a Connecticut law that fully funded childbirth but 
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prohibited the funding of non-medically necessary abortions even though abortion was 

the least expensive medical response to a pregnancy. Harris went a step further than 

Maher insofar as Maher only applied to the government’s refusal to fund nontherapeutic 

abortions, whereas the Hyde Amendment, at issue in Harris, withheld funding of certain 

medically necessary abortions as well.29 In these cases Roe was articulated not as 

establishing a right to obtain an abortion but as mere protection from “unduly 

burdensome interference with [their] freedom to decide” to terminate a pregnancy. The 

consequence of these two cases was that less than a decade after Roe was decided, 

millions of women were already deprived of access to abortion, and even medical 

necessity was rendered “a choice” by being relegated to the private realm.  

Justice Powell and the Disappearance of Class 

Once again, we find Justice Lewis Powell behind the opinion that marks the turn 

toward a fully neoliberal framing of this issue in the substantive due process context. 

Justice Powell, as you will recall, ascended to the Supreme Court directly from corporate 

private practice and famously penned a memo to the Chamber of Commerce, entitled 

“Attack on American Enterprise,” advocating the use of the courts to further big 

business interests, just months before he donned his Supreme Court robes. Although 

abortion is clearly not a battleground for business interest in any immediate way, Powell 

constructs a neoliberal understanding of the role of government to naturalize the market 

                                                   

29 Harris, 448 U.S. at 315. 



 

111 

and one’s power within it—disappearing both class and law’s role in constructing it.  

Justice Powell wrote the opinion in the first of the funding cases Maher, which constructs 

a distinctly Hayekian framework through which to examine the question of state 

“intervention” or “interference” with a right. Friedrich Hayek’s theory was built upon 

idea “that there exist orderly structures which are the product of the action of many men 

but are not the result of human design,” which he termed “spontaneous orders” 

(cosmos). The spontaneous order of the market was contrasted with the “made orders” 

(taxis) of government—which intervened and interfered with this natural ordering.30 

Within the opinion, Justice Powell reasons that there is a “basic difference between 

direct state interference with a protected activity and state encouragement of an 

alternative activity consonant with legislative policy.”31 Accordingly, he reasons, the 

Connecticut regulation prohibiting Medicaid funding for non-medically necessary 

abortions did not constitute state interference with the woman’s private choice, but 

instead was merely the absence of support for abortion.32 It is all in the framing. The 

opinion frames the funding of childbirth and the defunding of abortion as the 

incentivizing of childbirth, but the law could also be seen as a tax on abortion insofar as 

it is the withdrawal of public funds from abortion (which is actually the more obvious 

                                                   

30 Friedrich A. Hayek, Rules and Order (Chicago: University of Chicago, 1973), 38. 
31 Harris, 448 U.S. at 475. 
32 This is a false distinction very similar to one often used in the neoliberal landscape. States give 
millions of dollars in tax breaks or “tax incentives” to lure billion-dollar companies to their states, 
which should not be seen as anything other than a direct payment of millions of dollars to the 
company, but it is. 
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framing insofar as the express intention of the law was to defund abortion not to 

subsidize childbirth which was already funded). So, even though the action itself was 

one of defunding, within Powell’s frame that does not constitute interference because it 

doesn’t change things from what he believes to be their natural state—the market prior 

to government intervention (defunded is the “natural state”). 

 Justice Powell’s position regarding whether there was a difference between the 

state directly interfering with a choice and intervening in favor of one side of that choice 

and not the other, was a break with precedent. Such reasoning had actually been refused 

by a majority of the Court just a year earlier in Singleton v. Wulff (1976), which also 

addressed the abortion funding issue. This refusal to look at the impact of economic 

factors on the right to choose was also a break with Roe. It is a departure from Roe 

insofar as the plaintiff in Roe was a single woman who the Court specified “could not 

afford to travel to another jurisdiction in order to secure a legal abortion under safe 

conditions.”33 In Roe, the Court does not conclude that her inability to pay to travel to 

another jurisdiction was the result of her own poverty and therefore outside the Court’s 

purview.  

But by Maher v. Roe, the funding/defunding distinction about what constitutes 

government interference was adopted by a majority of the Court.34 In his dissent in 

                                                   

33 Roe, 410 U.S. at 120. 
34 Maher, 432 U.S. 464, 485 (1977) (Brennan, J., dissenting). 
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Maher, Justice Brennan again refuses Powell’s construction and compares this case to 

Sherbert v. Verner (1963) in which the Court struck down an unemployment law that 

denied a woman unemployment compensation because she could not work on Saturday 

for religious reasons. In that case, the Court explicitly “held the effect was the same as a 

fine imposed for Saturday worship.”35 Sherbert’s reasoning, Brennan argues, is no less 

relevant here. Rather than the selective funding of childbirth, the Connecticut law 

should be seen as a fine imposed for choosing to terminate a pregnancy, which is a 

direct intervention by the government in the woman’s access to abortion. Yet Powell’s 

opinion reasons, “The Connecticut regulation places no obstacles—absolute or 

otherwise—in the pregnant woman’s path to an abortion. An indigent woman suffers no 

disadvantage as a consequence of Connecticut’s decision to fund childbirth; she 

continues as before to be dependent on private sources for the services she desires.”36 

This formulation assumes the market to be the natural state of affairs (or “spontaneous 

order”) and correspondingly for the government’s restraint to be the default option and 

so the action is clearly the funding, the altering of the natural state of the market, not the 

defunding, which returns things to their condition before the intervention of the 

government. In Harris, the Court’s position on this issue was put even more bluntly: 

“The financial constraints that restrict an indigent woman’s ability to enjoy the full range 

                                                   

35 Maher, 432 U.S. at 488-89 (Brennan, J., dissenting). 
36 Maher, 432 U.S. at 474.  
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of constitutionally protected freedom of choice are the product not of governmental 

restrictions on access to abortions, but rather of her indigency.”37 The reasoning that 

these laws “leave[] an indigent woman with at least the same range of choice in deciding 

whether to obtain a medically necessary abortion as she would have had if Congress had 

chosen to subsidize no health care cost at all.”38  

Such analysis also hides the fact that the market and the power relations within it 

are determined by law. What the Court makes surprisingly clear is that being poor is a 

means by which one’s constitutional rights may be functionally voided without 

presenting a constitutional problem. The idea that a right is separate from the ability to 

vindicate it is the same logic we saw in Scalia’s opinion in Italian Colors, discussed in the 

last chapter. There, the Court reasoned that a right to pursue a claim did not entail the 

right to effectively pursue the claim: “the fact that it is not worth the expense in proving 

a statutory remedy does not constitute an elimination of the right to pursue that 

remedy.”39 Here, the Court states, “it simply does not follow that a woman’s freedom of 

choice carries with it a constitutional entitlement to the financial resources to avail 

herself of the full range of protected choices.”40 And in both instances, the Court erases 

its own role in bringing about the reality that made the exercise of the right impossible. 

Like Justice Kagan’s critique in Italian Colors, Brennan’s Harris dissent contends that “the 

                                                   

37 Harris, 448 U.S. at 316. 
38 Harris, 448 U.S. at 317. 
39 American Express v. Italian Colors Restaurant, 570 U.S. 228, 236 (2013) (italics in original). 
40 Harris, 448 U.S. at 316. 
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Hyde Amendment is nothing less than an attempt by Congress to circumvent the 

dictates of the Constitution and achieve indirectly what Roe v. Wade said it could not do 

directly.”41 The funding cases display the perils of choice under capitalism. It is the 

illusion of choice with all the moral responsibility that comes along with the ability to 

choose being placed on the woman. As Margaret Thatcher, one of the architects of 

neoliberal governance once said, “Choice is the essence of ethics; good and evil only 

have meaning insofar as man is free to choose.”  

Legal historian Cary Franklin in a recent Yale Law Journal article pushes back 

against the narrative that class considerations fully disappeared with the funding cases 

in the late 1970s, and argues instead that although significantly circumscribed, class 

considerations have never been eliminated from the Court’s 14th Amendment 

jurisprudence—and in particular not from the abortion jurisprudence. She uses this 

historical reassessment to argue that we must fight for the legacy that remains within the 

constitutional doctrine. I am sympathetic with Franklin’s framing and her desire to resist 

Robin West’s conclusion, ten years earlier, that due to the exclusion of class in these 

cases we should just abandon constitutional claims for abortion all together and instead 

focus on the democratic legislative process.42 But I do think Franklin goes a step too 

far—she is so invested in this positive gloss that at points in the article she admits the 

                                                   

41 Harris, 448 U.S. at 331 (Brennan, J., dissenting). 
42 West, “From Choice to Reproductive Justice.” 



 

116 

stakes of what happened in the funding cases, only to immediately try to minimize what 

was in fact a huge constitutional shift. I agree with her contention that there were class-

considerations inherent in Roe if not overly explicit, but the funding cases mark a break 

with that form of reasoning. As we will see, the calculations in the Court’s 1992 case, 

Planned Parenthood v. Casey allow class to sometimes be brought back in. But the fact that 

Casey did not directly address the “undue burden” of defunding abortion under 

Medicare seems to undermine any real measure of change by this reintroduction of 

limited considerations of economic constraints. 

Consumer Subject 

The funding cases not only mobilize an artificial distinction regarding 

government intervention, they also construct the woman as a consumer-subject. The 

Court repeatedly asserts that the law funding childbirth and not abortion doesn’t harm 

indigent women, but instead leaves these women as they found them with regard to 

access to abortion. But what the Court does do is move the right itself from the public 

realm of constitutional rights to the private-economic realm of consumer choice.  

Another way the Court’s framework constructs the woman as a consumer with 

regard to her reproductive choices is by figuring the government’s role as providing 

incentives. It is the assumption that the woman’s reproductive decisions are conducted 

according to market logic that allows the Court to cast selective funding and defunding 

as incentivizing through price. In Powell’s opinion in Maher, he writes, “The state may 

have made childbirth a more attractive alternative, thereby influencing the woman’s 
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decision, but it has imposed no restriction on access to abortions that was not already 

there.”43 In contrast to the Roe Court’s characterization of the sanctity of such a personal 

decision (one makes in consultation with one’s doctor) especially in the first trimester,44 

the Maher Court feels the decision of whether to terminate a pregnancy appropriately 

addressed through economic incentives. “Congress has established incentives that make 

childbirth a more attractive alternative than abortion for persons eligible for 

Medicaid.”45 The Court reasons, “subsidizing of costs incident to childbirth is a rational 

means of encouraging childbirth.” 46 But is it rational? Certainly not in the economic 

sense. The cost of raising a child is exponentially higher. Instead the logic of this 

“incentive” relies on the temporality of poverty. The ability to account for long-term cost 

is a luxury bestowed only on those with wealth. The incentivizing of child birth 

functions on the same exploitative logic payday loans do. An individual’s needs and 

limitations caused through poverty are used to entice them (or more often force them) 

into situations that in the long-term will drive them deeper into poverty. It is not that the 

                                                   

43 Maher, 432 U.S. at 478.  
44 “Maternity, or additional offspring, may force upon the woman a distressful life and future. 
Psychological harm may be imminent. Mental and physical health may be taxed by child care. 
There is also the distress, for all concerned, associated with the unwanted child, and there is the 
problem of bringing a child into a family already unable, psychologically and otherwise, to care 
for it. In other cases, as in this one, the additional difficulties and continuing stigma of unwed 
motherhood may be involved. All these are factors the woman and her responsible physician 
necessarily will consider in consultation.” Roe, 410 U.S. at 153. 
45 Harris, 448 U.S. at 324.  
46 Maher, 432 U.S. at 474.  
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poor do not understand this, it is that due to the immediacy of their situation, the other 

side of the “choice” is fundamentally out of reach. This is coercion, not choice.  

The Maher dissents recognize this operation of state power within—or perhaps 

through—the private sector. They, in fact, argue that the law “operates to coerce”47 and 

“this coercion can only operate upon the poor, who are uniquely the victims of this form 

of financial pressure.”48 Justice Brennan’s dissent sardonically remarks that the 

majority’s opinion “would justify a latter-day Anatole France to add on more item to his 

ironic comments on the ‘majestic equality’ of the law.”49 Justice Brennan’s dissent asserts 

that “the State must refrain from wielding its enormous power and influence in a 

manner that might burden the pregnant woman’s freedom to choose whether to have an 

abortion” even if the state does not have an obligation to ensure access to all who desire 

them.50  

This consumer model based on controlling through choice and consent is at the 

heart of contemporary law and economics scholarship, known as behavioral law and 

economics. This scholarship constructs the individual not as a wholly rational being but 

instead as a consumer-subject whose choices can and should be influenced or governed. 

In their article, “Libertarian Paternalism is Not an Oxymoron,” legal scholar Cass 

Sunstein and behavioral economist Richard Thaler start from the premise that “it is both 

                                                   

47 Maher, 432 U.S. at 483 (Brennan, J., dissenting). 
48 Maher, 432 U.S. at 483 (Brennan, J., dissenting). 
49 Maher, 432 U.S. at 483 (Brennan, J., dissenting). 
50 Harris, 448 U.S. at 330 (Brennan, J., dissenting).  
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possible and legitimate for public and private institutions affect behavior while also 

respecting freedom of choice.” 51 According to their argument, the fact that people do not 

make the best choices means that some degree of “paternalism” is both inevitable and 

correct. In a footnote, Sunstein and Thaler clarify that they are not speaking to choices 

like abortion because these are issues in which “it will be difficult to reach 

uncontroversial conclusions on the basis of empirical study alone, because contested 

judgments of value are in the background.”52 But whether they are advocating it or not, 

these “moral issues,” these issues about which “reasonable persons disagree” are 

precisely the areas where the government exerts its paternalistic power, and unevenly 

so. Is there not an irony in the fact that this “paternalism” is exerted so forcefully upon 

this supposedly free choice which the Court claims to protect in the name of autonomy?  

The woman of means may interpret societal norms from the financial restrictions on 

abortions and her choice may be somewhat influenced by her perception of this 

normative signal, but the poor woman is not “nudged” or incentivized but coerced by 

this “paternalistic” exertion of force.  

                                                   

51 Cass R. Sunstein and Richard H. Thaler, “Libertarian Paternalism Is Not an Oxymoron,” 
University of Chicago Law Review 70 (2003): 1159–1202. 
52 Sunstein and Thaler, 1163 n.17. 
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Equal Protection Analysis 

Although both of the funding cases are ultimately decided on substantive due 

process grounds, the Court’s discussions of the equal protection53 angle illuminates the 

degree to which the Court’s analysis “erases an entire analytic of social power 

subordination and inequality from political understanding.”54 The Court’s consideration 

and rejection of a right of access to abortion under equal protection lays bare the way the 

Court’s reasoning atomizes and isolates decisions about whether to terminate a 

pregnancy. The Court’s ability to deny this decision as a shared reality among women 

came from how it chose to define the categories it subjected to the tiered analysis of 

equal protection. In Maher, Powell defined the category overly narrowly as “indigent 

woman desiring an abortion” and promptly concluded there was no such protected 

class. Powell then defined the class overly broadly as “the indigent” and concluded 

                                                   

53 Equal protection is the constitutional guarantee that all persons will be treated fairly under the 
law. In practice, it has led to the identification of a number of “suspect classes” which are 
considered likely to be subject to discrimination. The Court famously grounded the need for a 
heightened standard of review in the inability of certain insular minorities to take advantage of 
traditional political channels: “[P]rejudice against discrete and insular minorities may be a special 
condition, which tends seriously to curtail the operation of those political processes ordinarily to 
be relied upon to protect minorities.” United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 
(1938). In essence, it is the courts stepping in to protect those who cannot protect themselves. 
Strict scrutiny means that any law that negatively (or later, positively) affects a suspect class must 
be necessary to promote “a compelling government interest” and be “narrowly tailored” to that 
purpose. All other discriminatory laws (that distinguish on the basis of age, disability, wealth, 
political affiliation, or criminal record) are reviewed according to rational basis review, which 
means the courts must only ask whether the law is “rationally related” to a “legitimate 
government interest.” 
54 Wendy Brown, “When Firms Become Persons and Persons Become Firms,” Lecture at the 
London School of Economics (July 1, 2015). 
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indigency cannot be a suspect classification without descending into full communism 

because “in a sense, every denial of welfare to an indigent creates a wealth classification 

as compared to nonindigents who are able to pay for the desired goods and services.” 

This is classic Hayekian reasoning—that state intervention on behalf of the needy 

immediately leads down the “road to serfdom.”55 The analytic that is missing, of course, 

is women or gender-based discrimination. Powell once again took the approach he had 

endorsed in Geduldig v. Aiello (1974). In Geduldig, the Court refused to see the exemption 

of pregnancy from disability coverage as constituting sex-based discrimination. In that 

case, the majority reasoned the law divided the members into pregnant and non-

pregnant persons, not men and women, and so there was “no risk from which men are 

protected and women are not,” and “no risk from which women are protected and men 

are not.” But of course, only a year earlier the Court had decided in Craig v. Boren (1976) 

that classifications based on gender would be subject to intermediate scrutiny.  

Expanding the Feminist Critique of the Funding Cases 

Feminist legal scholar Catharine MacKinnon’s best-known writings on abortion 

argue that the abortion right is really just a means of ensuring the sexual availability of 

                                                   

55 In Powell’s Chamber of Commerce memo, he writes, “We in America already have moved very 
far indeed toward some aspects of state socialism . . .[and] in some areas, such as regulation and 
control already have seriously impaired the freedom of both business and labor, and indeed of 
the public generally.”55 In just this brief passage he makes the same central moves Hayek does. 
He raises the specter of socialism as the inevitable end of a teleology of regulation reminiscent of 
Hayek’s characterization in The Road to Serfdom. He conflates the interests of business and “the 
public generally,” and embraces the premise that regulation of companies limits individual 
liberty because the market is not allowed to properly function. 
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women for men. I instead draw on a short piece she wrote in the wake of the funding 

cases. I use MacKinnon’s argument to not only show how her analysis helps us better 

understand the transformation of the abortion right, but also how it gives us a way to 

understand the transformation of rights more generally under neoliberalism. In 

analyzing the funding cases, MacKinnon argues that the latent logic of Roe is realized in 

Harris. 56 In essence she contends that in the abortion cases the source of women’s 

subordination is repackaged as a right but is no less determined by the needs and 

desires of men. MacKinnon identifies this as just one more instance of the liberal 

public/private divide used to subordinate women, in which the private sphere is 

portrayed as “autonomous individuals interact[ing] freely and equally” so long as the 

public doesn’t interfere.”57 The coercive nature of the private sphere is why one of the 

primary tasks of feminism has been making the personal political and exploding the 

private. According to MacKinnon, what the Harris decision stands for is the premise that 

“women are guaranteed by the public no more than what we can get in private . . . . 

Women with privileges get rights.”58 And in isolating women in their private decisions 

in the private realm with variable ability to access what the law supposedly guarantees, 

                                                   

56 Catharine A. MacKinnon, Feminism Unmodified : Discourses on Life and Law (Cambridge, Mass.: 
Harvard University Press, 1987), 97. 
57 MacKinnon, 99. “Its inviolability by the state, framed as an individual right, presupposes that 
the private is not already an arm of the state. In this scheme, intimacy is implicitly thought to 
guarantee symmetry of power. Injuries arise in violating the private sphere, not within and by 
and because of it.” Mackinnon, 100. 
58 MacKinnon, 100. 
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“a right to privacy isolates us at once from each other and from public recourse.”59 

Furthermore, MacKinnon’s work examines how the myths of contract get imported into 

the ideas of consent and choice. Regarding the myth of choice in the form of “consent,” 

MacKinnon writes, “this model does not envision a situation the woman controls being 

placed in, or choices she frames, yet the consequences are attributed to her as if the sexes 

began at arm’s length, on equal terrain, as in the contract fiction.”60 This is a similar 

dynamic of choice insofar as it does not account for either the material or power realities 

of the woman at the heart of it but is used as a means of placing the consequences on the 

woman. This myth of choice and consent is just as accurate a critique of the private-

economic sphere as it is of the private-domestic sphere. 

MacKinnon sees the exploitation and limits of the private sphere primarily in 

gendered terms—that the realm of the private is the realm of the intimacy and 

patriarchal structures and that “privacy” enables and justifies the exploitation of women 

by men.61 The oppression of women through the logic of privacy is undeniable.62 

“Privacy is everything women as women have never been allowed to be or to have; at 

the same time the private is everything women have been equated with and defined in 

terms of men’s ability to have.”63 But throughout this dissertation I show that, although 

                                                   

59 MacKinnon, 102. 
60 MacKinnon, “Feminism, Marxism, Method, and the State,” 655. 
61 MacKinnon, Feminism Unmodified, 100. 
62 Siegel, “The Rule of Love.” 
63 MacKinnon, “Feminism, Marxism, Method, and the State,” 656–57. 
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displacement to the private realm has a disproportionate effect on women (who are 

simultaneously subjected to private-domestic and private-economic constraints), under 

neoliberalism, rights more generally are being transformed this way, relegated to the 

private which is not only the arena of gender oppression but also class oppression. This 

analysis recognizes neoliberalism as an intensification or expansion of liberalism’s more 

oppressive elements rather than a break.  

Why are the funding cases rarely talked about in the political abortion 

conversation, even though the Hyde Amendment itself is often brought up? The first 

and bleakest explanation is that the funding cases targeted only those with the least 

political capital—the indigent. Another possible explanation is the Court’s effective 

deployment of the law/politics distinction within the opinions. The Court reinforces 

within the text that the job of the courts is not to evaluate policy choices, but merely 

decide if policy choices—good or bad—are legal. In Maher, the Court writes, “Our 

conclusion that the Connecticut regulation is constitutional is not based on a weighing of 

its wisdom or social desirability.”64 In Harris, it is the same story: “It is not the mission of 

this Court or any other to decide whether the balance of competing interests reflected in 

the Hyde Amendment is wise social policy.”65 These kinds of mobilize the law/politics 

                                                   

64 Maher, 432 U.S. at 479. 
65 Harris, 448 U.S. at 326. 
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distinction in such a way to conceal the politics of the Court’s decisions.66 In the case of 

the funding cases, it appears to have worked.  

The political discourse is still focused on Roe and whether it will be upheld. To 

whatever extent the handwaving of the law/politics distinction obscured the politics of 

the funding cases in the name of institutional legitimacy, such obfuscations would be far 

surpassed in the Court’s next major abortion decision: Planned Parenthood of Pennsylvania 

v. Casey (1992). The Court in Casey mobilizes multiple tools to reinforce this 

understanding of the Court as apolitical and to conceal the stakes of its decision.  

III. Planned Parenthood v. Casey (1992), Human Capital, and 
Feminist Critique 

In 1992, when Planned Parenthood of Pennsylvania v. Casey (1992) came before the 

Court, millions of women had already been denied access to abortion through the 

funding cases, but Roe’s trimester framework remained untouched. The political climate 

surrounding abortion, however, had changed dramatically in the intervening two 

decades. The beginning of this chapter briefly described the strong critique of Roe among 

so-called legal elites and the perception that it was “bad law.” The Court’s reasoning in 

Roe was decried by conservatives as judicial overreach and lamented by liberals 

committed to the preservation of abortion rights as providing a weak or flawed 

foundation. This academic critique of Roe paled in comparison to the oversized political 

                                                   

66 We see this in Gorsuch’s opinion in Epic Systems Corp. v. Lewis, 584 U.S. __ (2018) as discussed 
in previous chapter.  
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vitriol surrounding the decision in the public discourse. Part of the reason the political 

debate focused on Roe specifically was the result of strategic efforts by members of the 

Republican National Committee. Conservative political strategists had identified Roe as 

a focal point around which to redefine Republican Party loyalties; conservative 

strategists used Roe as an emblem of both the decline of traditional family values and as 

a symbol of impermissible judicial activism.67 Feminists, cognizant of the threat this 

republican strategy posed and the importance of reproductive rights to gender equality, 

took up the banner of Roe and “choice” on the other side. It was in this heated political 

climate, uncharacteristically focused on the judiciary, that the Supreme Court waded 

into Casey with extraordinary caution. This cautious orientation did not mean that the 

Court elided the political division surrounding Roe. Instead O’Connor, Souter, and 

Kennedy68—who took the very rare step of co-authoring an opinion—addressed the 

divisiveness within the opinion itself. Constitutional law scholars Reva Siegel and 

Robert Post herald the Court’s opinion in Casey as striking the correct balance to 

reinforce the legitimacy of the Court under their theory of democratic 

constitutionalism—the opinion was politically responsive at the same time as it affirmed 

a commitment to the law/politics distinction.69 Adroit as it may have been at reinforcing 

                                                   

67 Post and Siegel, “Roe Rage,” 420. Post and Siegel very effectively show that Roe was not the 
cause of the political division around abortion and therefore it should not be perceived as 
“backlash.” 
68 The opinion was coauthored by these three justices in an extremely rare occurrence in Supreme 
Court jurisprudence.  
69 Post and Siegel, “Roe Rage,” 430. 
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the Court’s legitimacy, I will argue that the Court’s approach obscures the significance 

of the changes it instituted and smuggles a private law framework into our 

understanding of public law. 

Casey, Judicial Statesmanship, and Estoppel 

Specifically at issue in Planned Parenthood of Pennsylvania v. Casey (1992) were five 

provisions of Pennsylvania’s Abortion Control Act of 1982, all of which applied to first 

trimester abortions, including: a 24-hour waiting period, the requirement of parental 

consent for minors with a judicial bypass procedure for exceptional circumstances, a 

requirement that married women sign a statement indicating they had informed their 

husbands, and two reporting requirements for abortion providers.70 The Court struck 

down the spousal notification provision and upheld the rest of the Pennsylvania law. In 

so doing, the Court upheld Roe’s recognition of a constitutional right to privacy under 

the substantive due process clause but abandoned Roe’s trimester framework and 

established a new test for determining the constitutionality of abortion regulations: the 

“undue burden” test. Under this test, an abortion regulation constitutes an “undue 

burden” if it has the “purpose or effect of placing a substantial obstacle in the path of a 

woman seeking an abortion.” With this brief overview, let us turn to the specifics of the 

opinion.  

                                                   

70 The plaintiffs in the case were 5 abortion clinics, a physician representing himself, and a class of 
doctors who provide abortion services. 
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“Liberty finds no refuge in a jurisprudence of doubt,” is how perhaps the most 

Janus-faced decision in contemporary constitutional law begins.71 From this first 

dramatic sentence, the coauthored opinion in Casey leans heavily on the legal principle 

of stare decisis. Stare decisis literally means “to stand by that which is decided”72 and is a 

principle of common law legal systems that means that courts must take legal precedent 

into account. Stare decisis is a principle that applies in every case.73 Therefore the 

question is not why it was applied in Casey but why the Court spent almost half the 

opinion discussing it. This focus on stare decisis provides cover for the Court in two 

directions: First, in an extremely volatile political environment, so uncharacteristically 

focused on the Court, stare decisis’s narrative of not unsettling settled law obnubilates 

the fact that although the right to an abortion was not completely jettisoned in Casey, it 

was narrowed considerably. Second, the explicit reliance on stare decisis allowed the 

conservative justices who authored the opinion to justify the retention of Roe’s 

fundamental protections in the face of considerable political pressure to overturn them. I 

will address each of these matters in turn.  

The first of Janus’s two faces is the fact that the Court significantly limited the 

right as established in Roe. Despite this fact, the Court’s rhetoric repeatedly affirmed that 

                                                   

71 Post and Siegel, “Roe Rage,” 429. 
72 Stare decisis is more often talked about outside the courts in terms “precedent” and the idea 
that the Court will not disturb so-called “settled law.” 
73 Though some scholars have argued that it applies less forcefully in constitutional law cases, 
making the Casey Court’s centering of it in this 14th Amendment case even more striking. 
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it was upholding Roe (and it seems that the political discourse took the Court at its 

word). But the change to Roe’s reasoning was fundamental. Within the Roe framework, 

the state’s interest in protecting the fetus began at the point of viability (a line the Roe 

Court stated “ha[d] both logical and biological justifications”74). This trimester 

framework prohibited regulation in the first trimester and severely limited it in the 

second trimester to only regulations intended to protect the health of the woman. The 

Casey Court discarded this trimester framework on the basis that Roe’s approach 

undervalued the state’s interest in potential life, concluding that the interest in potential 

life was present even within the first trimester. Consequently, under Casey, and still 

today, there is no period of time in which the woman’s decision is fully beyond the 

reach of regulation. The “undue burden” test applies to the first two trimester, though, 

as before, the state’s interest in potential life is understood to increase as the point of 

viability approaches and so the ability to regulate likewise increases. The Court defines 

something as an “undue burden” if “its purpose or effect is to place substantial obstacles 

in the path of a woman seeking an abortion before the fetus attains viability.”75 In the 

Court’s analysis of the undue burden test within Casey, there is a slippage in what 

exactly is being protected—what precisely cannot be burdened in the “undue burden” 

analysis. At times what is protected is framed, as it was in Roe, as the right to make the 

                                                   

74 Roe, 410 U.S. at 163. 
75 Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 837 (1992) 
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decision without interference. But at other times in the opinion, it seems to be protecting 

access to abortion itself, such as when the Court clarifies that persuasion cannot be 

considered an undue burden on the right because the “State may take measures to 

ensure that a woman’s choice is informed.”76 In order to reason that the state’s 

intervention in the choice in the form of persuasion (“informed consent”) is not a 

problem, the Court has to revert to talking about the concrete access to abortion as being 

what cannot be unduly burdened, not the decision. Persuading women not to abort now 

fell, according to the Casey Court, within “an expanded notion of maternal health to 

include mental and emotional well-being” even though the Court had previously 

rejected intentional persuasion as an impermissible intrusion into the woman’s private 

decision. This subtle slippage would have fundamental consequences as state laws 

attempted to coerce women into carrying to term in the name of “informed consent.” In 

particular, forced ultrasounds would be used as a form of biopower. The courts would 

uphold that women could be forced to confront the visual and sonic reality of their fetus 

at the hands of the state in the name of “informed consent.” These laws construct a 

power-knowledge relation in which the “the truth” of the fetus is held in the image of 

                                                   

76 Casey, 505 U.S. 837. The Court continues, “[m]easures designed to advance this interest should 
not be invalidated if their purpose is to persuade the woman to choose childbirth over abortion. 
These measures must not be an undue burden on the right.”  
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fetus with identifiable characteristics, rather than the woman’s own embodied 

experience of pregnancy.77 

Justice Stevens’s dissent draws this contradiction out, arguing that respect for 

decisional autonomy which is what the Court claims to be protecting in upholding Roe’s 

privacy right, should necessarily preclude the state from trying to persuade or influence 

a woman’s decision. How is this intrusion—the persuasive role for the government—

justified within the opinion? The intrusion is framed as its exact opposite—we are told 

this intrusion is the condition of a “free” decision or choice. Embracing the law-and-

economics premise that a perfect market is based on perfect information, the Court 

applies this market principle to understanding a woman’s choice. If an ultrasound image 

or the sound of the fetus’s heartbeat might change a woman’s mind, then that 

“information” should be given fair hearing in the marketplace of ideas and she should 

be exposed to that information. Feminist legal scholar Robin West highlights this in her 

work: “[M]aking sure that choices are well informed, after all, exhausts the role of the 

state in regulating consensual affairs, particularly market-based ones, in a culture that 

valorizes consensual market transaction.”78 This is the same model of consent and 

corresponding limit of governmental or judicial role that we saw in the context of 

arbitration insofar as the Court limited coercion to literal adulteration of the choice, as 

                                                   

77 Sara Rodrigues, “A Woman’s ‘Right to Know’?: Forced Ultrasound Measures as an Intervention 
of Biopower,” IJFAB: International Journal of Feminist Approaches to Bioethics 7, no. 1 (April 9, 2014): 
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78 West, “From Choice to Reproductive Justice,” 1410. 
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long as the signees knew or could have known what they were signing, refusing to 

examine the power dynamics.79  

The primary function of the Casey Court’s reliance on stare decisis within the body 

of the opinion, however, seems to face the other way—to give the conservative justices 

political cover regarding the decision to uphold Roe. It may have limited access, but the 

Casey Court did uphold Roe’s fundamental logic grounding a woman’s right to choose in 

the privacy right implied by the substantive due process clause. The first level of cover is 

personal—the same personal concern that led the three conservative Justices to take the 

highly unusual step of coauthoring an opinion. O’Connor, Souter, and Kennedy describe 

their “personal reluctance”80—making it clear that their holding does not necessarily 

comport with their personal views of abortion or how the law should be. The coauthors 

make the focus of the opinion not abortion, but the Court’s own institutional 

legitimacy—stating that the justices writing the opinion would have decided Roe 

differently, but their hands are tied by legal principle. But of course, the principle of 

stare decisis is not absolute—cases are overturned and even recognized in subsequent 

years as wrongly decided. And yet the Court as an institution persists. In fact, it is 

arguably the overturning of these wrongly decided cases, breaks in precedent, that has 

preserved faith in the court as a legitimate institution. Accordingly, the Court goes out 

                                                   

79 See discussion of AT&T v. Concepcion (2011) in chapter one.  
80 Casey, 505 U.S. at 861. The Court writes, “the stronger argument is for affirming Roe’s central 
holding, with whatever degree of personal reluctance any of us may have, not for overruling it.” 
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of its way to distinguish Roe from these jurisprudential boogiemen of constitutional law 

(Lochner v. New York and Plessy v. Ferguson)—nearly universally recognized as wrongly 

decided from this historical vantage point. The Court goes through various factors to 

make it clear why Roe is not part of what Jamal Greene has termed the “anti-canon,” 

even if the Justices concede that Roe stands for a particular kind of so-called judicial 

activism or overreach. This concern that it would be perceived as part of the anti-canon 

or as impermissible judicial overreach actually began within Roe itself. The Roe Court 

quotes at length from Justice Harlan’s dissent in Lochner, in an attempt to reinforce that 

even though it too is drawing on a substantive due process right, it is not part of the 

anti-canon. The Roe Court instead connects itself to “Mr. Justice Holmes’ admonition in 

his now-vindicated dissent in Lochner” that even if the Court finds certain opinions 

“natural and familiar” and others “novel and even shocking,” the Court “ought not to 

conclude our judgment upon the question whether statutes embodying them conflict 

with the Constitution of the United States.”81 

In the most politic of decisions, the Court reinforces the law/politics distinction 

but does so in a more direct way than usual. The Justices break the fourth wall by 

talking so openly about considerations of the Court’s legitimacy as motivating their 

decision. The opinion explicitly addresses why the Court cannot reverse Roe for political 

reasons:  
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“[W]hatever the premises of opposition may be, only the most convincing 
justification under accepted standards of precedent could suffice to demonstrate 
that a later decision overruling the first was anything but a surrender to political 
pressure, and an unjustified repudiation of the principle on which the Court 
staked its authority in the first instance. So to overrule under fire in the absence 
of the most compelling reason to reexamine a watershed decision would subvert 
the Court’s legitimacy beyond any serious question.”82   

To give into political pressure, the opinion argues, would inflict “profound and 

unnecessary damage” to the legitimacy of the Supreme Court and the rule of law.  

The Court then makes an argument why stare decisis is particularly important in 

the context of abortion, which constitutes the heart of the opinion. It makes this 

argument through an analogy to the private law principle of estoppel. 83 Estoppel is a 

contract principle that says that if one party makes a promise and the other party takes 

an action in reliance on that promise, and then the first can be “estopped” from backing 

out of that promise and if they do back out, the second party is entitled to a legal 

remedy. For estoppel to apply, one party’s behavior merely needs to create a reasonable 

expectation on the basis of which the other part acts: “Under the principle of estoppel, 

the state can protect and provide remedy for a plaintiff if the defendant has behaved in 

such a manner that he or she created an expectation in going about his or her business, 

                                                   

82 Casey, 505 U.S. at 867. 
83 For an incredibly clear and insightful reading of this aspect of the opinion, see Sophia Mihic’s 
“Neoliberalism and the Jurisprudence of Privacy: An Experiment in Feminist Theorizing,” 
Feminist Theory 9, no. 2 (August 1, 2008). 
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and then the defendant failed to fulfill that expectation.”84 In the context of abortion, Roe 

created an expectation and, the Court reasons, for two decades women have relied on 

that promise. Women have planned their lives and their careers on the assumption that 

they had control over if and when they would have children. By linking stare decisis and 

estoppel the Court draws on a central tenet of law and economics and the work of 

Hayek and Friedman—what matters most is enabling private ordering. It is not so much 

the content of the rule as its consistency.85 Stare decisis as it is depicted in this opinion is 

essentially a way of minimizing transaction costs and to allow for private ordering.  

The Casey Court directly addresses the potential challenges to its importation of 

this private law principle into a constitutional question, stating that “one can readily 

imagine an argument stressing the dissimilarity of this case to one involving property or 

contract.”86 The Court projects that one challenge to its analogy to estoppel would be 

that unless the women were pregnant at the time of the decision, such a reliance interest 

would not apply, and furthermore, abortion is “customarily chosen as unplanned 

response to the consequence of unplanned activity” or as the result of the failure of 

conventional birth control methods (which also does not imply a reliance interest). The 

                                                   

84 Sophia Jane Mihic, “Neoliberalism and the Jurisprudence of Privacy: An Experiment in 
Feminist Theorizing,” Feminist Theory 9, no. 2 (August 1, 2008): 175, 
https://doi.org/10.1177/1464700108090409. 
85 The Chicago School’s Ronald Coase famously argued in the 1980s that the content of a law can 
be corrected by private ordering as long as there are minimal transactions costs (the predictability 
of the law itself being one of the essential ways to minimize transaction costs). 
86 Casey, 505 U.S. at 856. 
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Court rejects these contentions, arguing that in looking at the issue of reliance one must 

look more broadly than literal sexual activity undertaken on the assumption of the 

availability of abortion, to instead include “the fact that for two decades of economic and 

social developments, people have organized intimate relationships and made choices 

that define their views of themselves and their places in society, in reliance on the 

availability of abortion in the event that contraception should fail.”87 As I will argue in 

the next section, this formulation of the woman’s investment in herself and her career as 

reliant on the availability of abortion constructs women on the model of human capital 

popularized by Gary Becker in the early 1970s. But, in addition to this construction of 

the individual woman as reliant, as Justice Rehnquist asserts in his dissent, there is also a 

sense, lurking in the majority opinion, of society’s reliance interest. Rehnquist contends 

that the majority is smuggling in an argument that social progress itself has been made 

in reliance on this particular form of women’s liberation enabled by access to abortion. 

He is right. There is a political economic rationale lurking in the Court’s opinion—that 

society and more importantly the economy has expanded in reliance on the ability of 

women to control reproduction. In light of this, if women were to lose the ability to stay 

in the marketplace, especially those women who had previously made all the “right” 

human capital investments, that would undermine the political economic developments 

on which social developments were based.  
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Human Capital and the Critique of Choice  

The more important aspect of the Court’s use of the principle of estoppel to 

argue for the preservation of abortion access is its implicit construction of women on the 

model of human capital. Recognizing this importation of the human capital framework 

into the Court’s articulation of the abortion right allows us to see that what Court 

portrays as autonomy is always already undermined by the moralizing discourse of 

responsibilization.  

Gary Becker, the figure foremost associated with the theory of human capital, 88 

defined it as the knowledge, skill, health, and values “that influence monetary and 

psychic income.”89 More recently, human capital has been understood to be the 

configuration of the individual to the model of the firm—constantly calculating and 

seeking to increase or at least preserve their value. Human capital “must pursue careful 

strategies of investment, capital enhancement, leveraging cost reduction, adaptation to 

changing environments and new challenges.”90 As Wendy Brown’s so forcefully argues, 

                                                   

88 As many scholars have pointed, Gary Becker may have popularized the term to such an extent 
that he often gets credit for it, but its use can be traced back to decades earlier in a speech given 
by Frank Knight. Annie McClanahan’s most recent work emphasizes that Knight’s speech 
coincides with the passage of the GI Bill—it provided a rationale for the government subsidies of 
education. “Human capital” would retain its public-focus in the hands of Theodore Schultz, 
emphasizing the public returns on investment in human capital. Becker would lay claim to the 
term fully in 1965 and shift the focus to private investment and private returns—coinciding with 
emergence of financialized education and student debt. 
89 Becker, Human Capital, 11. 
90 Brown, Wendy, “Sacrificial Citizenship: Neoliberalism, Human Capital, and Austerity Politics,” 
Constellations 23, no. 1 (March 18, 2016): 3–14, https://doi.org/10.1111/1467-8675.12166. 
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under neoliberalism we are rendered human capital subjects in all aspects of our lives. 

Although Becker started with the relatively less controversial subject of education as an 

investment strategy, in 1981, he applied his economic understanding of the subject to the 

domestic sphere in A Treatise on the Family. In describing that work in his acceptance 

speech for the Nobel Prize in Economics, Becker stated that the point of departure was 

“the assumption that when men and women decide to marry, or have children, or 

divorce, they attempt to raise their welfare by comparing benefits and costs.”91 

Everything from marriage to reproduction, according to Becker’s theory, are all just 

management strategies.92 This is inextricably tied to what political theorist Sophia Mihic 

describes as a Fordist model of social reproduction in which various tasks are 

outsourced and privatized in the management of both children and the elderly. 

“Neoliberal globalization and privatization are thus reconfiguring relations of 

reproduction as well as production.”93 Mihic connects the Casey Court’s use of human 

capital logic directly to what she argues is a new relationship between self and 

property—one defined by precarity in the new regime of flexible capital accumulation.94 

In so arguing, she draws on David Harvey’s account that the paradigm of human capital 

is the “transformation of the laborer into an appendage of capital, not only within 

                                                   

91 Gary S. Becker, “Nobel Lecture: The Economic Way of Looking at Behavior,” Journal of Political 
Economy 101, no. 3 (1993): 395. 
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production, but in all spheres of mental, social and physical activity.”95 Human capital as 

a framework coincides with the dismantling of the welfare state and the financialization 

of education and daily life. Mihic argues that, under neoliberalism, the state leaves us 

alone in order to develop whatever human capital we can, as it relinquishes 

responsibility for our welfare.  

Within the human capital paradigm economic and private law metaphors pass 

easily and uncritically into the understanding of the human subject. It is this cost-benefit 

understanding that undergirds the Casey Court’s depiction of the woman as investor 

and an entrepreneur of herself through this analogy to estoppel. In Casey, “the Supreme 

Court made the relationships among autonomy, self-management and the new economy 

explicit.”96 The importation of the concept of estoppel is based on the premise that there 

is no reason to think that women had not made investments on the same logic that a 

commercial entity would—planning for both the short and long-term when making 

decisions. The Court describes how a generation of women have in essence invested in 

their private-economic lives on the premise that they would retain control over their 

private-domestic lives: these women have “come of age free to assume Roe’s concept of 

liberty in defining the capacity of women to act in society, and to make reproductive 

decisions.”97  

                                                   

95 Mihic, 174 (quoting David Harvey’s Justice, Nature and the Geography of Difference [1996]). 
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But didn’t I argue in the previous section that the Court’s abortion jurisprudence 

constructs the woman as a consumer with regard to her reproductive choice? Am I 

contending Casey represents a break from that line of thinking? No. Though at first blush 

the entrepreneurial human capital subject and the consumer subject may seem like 

contradictory characterizations, the frameworks of producer and consumer are no 

longer opposed under neoliberalism.98 According to Becker, individuals “decide on their 

education, training, medical care, and other additions to knowledge and health by 

weighing benefits and costs.”99 Such decisions are at once investments in human capital 

and consumerist choices; the individual invests and consumes in order to become the 

producer and the product the market embraces.  

Although human capital is purported to be a liberatory model, under the 

precarity of late capitalism this blurring of the line between producer and consumer is a 

system of constraint. Another way to put this is that human capital is always already 

human capital for something else—its value is contingent on the market. “Rather than 

each individual pursuing his or her own interest and unwittingly contributing to the 

collective benefit [a la Adam Smith’s invisible hand], today, it is the project of 

macroeconomic growth and credit enhancement to which neoliberal individuals are 

tethered and which their existence as human capital must align if they are to thrive.”100 

                                                   

98 Mirowski, Never Let a Serious Crisis Go to Waste, 108. “She is all at once the business, the raw 
material, the product, the clientele, and the customer of her how life.” 
99 Becker, “Nobel Lecture,” 392. 
100 Brown, Undoing the Demos, 84. 
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There is no interest that precedes the market—the market produces the human capital’s 

self-interested strategy.  

Although abstracted, the human capital paradigm is deeply gendered, and for 

women, directly tied to reproduction. The ability to control, and in particular, delay, 

one’s reproduction is not only seen as a means of cultivating human capital but has been 

folded in as a form of human capital on its own.101 It is the means by which women are 

told they are most likely to achieve the work/family balance which defines the successful 

female neoliberal subject, epitomized in the “lean in” discourse.102 Such narratives tell 

young women that they alone “are responsible for crafting their own personal and 

felicitous equilibrium between career and family.”103 Feminist theorists, including Nancy 

Fraser, Angela McRobbie, and Catherine Rottenberg, have examined the complicity of 

post-feminist discourses in bolstering these demands. Simultaneous with the rise of 

women’s prominence in the market is the shrinking of the welfare state—the core 

functions once assisted by the state are privatized into the family. Furthermore, as the 

                                                   

101 Catherine Rottenberg, “Neoliberal Feminism and the Future of Human Capital,” Signs: Journal 
of Women in Culture and Society 42, no. 2 (December 5, 2016): 332. Rottenberg argues that the 
temporal shift of social and sexual reproduction into the future is a new “technology of the self” 
under neoliberalism.  
102 Referencing Cheryl Sandberg’s book Lean In: Women Work and the Will to Lead, which 
argued that women hold themselves back in their careers and that they should instead attempt to 
have it all—that the choice between career and family is a false choice. For in depth analysis of 
this phenomenon, see Rottenberg, “Neoliberal Feminism and the Future of Human Capital”; 
Angela McRobbie, The Aftermath of Feminism : Gender, Culture and Social Change (Los Angeles [i.e. 
Thousand Oaks, Calif.] ; London: SAGE Publications, 2009). 
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woman is now merely portrayed as moving between the spheres, her reproductive labor 

becomes even more invisible under the rhetoric of human capital. By conceiving of 

women’s emancipation through entrance to the public sphere, neoliberal “feminism” 

fails to make its understanding of emancipation as contingent on the redistribution of 

social reproduction. Rather than challenging the traditional view that women are 

primarily responsible for the home and various forms of social reproduction, women are 

now just being asked to do it all. The portrayal of the neoliberal “empowered woman” 

does not demand that men give up their privileges in order to achieve equality in the 

domestic sphere, but instead the discourse shifts emphasis to the woman’s ability to 

create the right balance through a series of strategic decisions.104 Women are not entering 

the public sphere, but instead only the private-economic sphere. This is really the only 

proper way to think about women entering the workforce. It is not about an ability to 

transcend the privatization logics, it is the trading of one meaning of private (domestic) 

for another (economic). The end of formal de jure discrimination and the entrance of 

women into the market enabled individual women to be held responsible for obligations 

in both the private-economic and the private-domestic realms. Neoliberal discourse 

asserts these women have every possible opportunity to them (further concealing the 

burdens of social reproduction as well as non-formal forms of discrimination). As 

Deborah Dinner, succinctly puts it,“[i]n a neoliberal legal culture, labor feminists’ 
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understanding of sex equality as requiring collective rights, the redistribution of power 

between employers and workers, and robust state protections receded into a quickly 

forgotten past.”105Angela McRobbie reminds us that under neoliberal patriarchy “the 

dynamics of regulation and control are less about what young women ought not to do, 

and more about what they can do.”106 The body becomes another aspect of this 

enterprise that must be managed.  

The discourse of “choice” is a primary means of control, instrumentalizing 

consent and morality. The theory of human capital directly ties this entrepreneurial 

subject to the larger project of economic development; human capital defined through its 

constant consideration of its own appreciation is never only capital for itself. The 

neoliberal subject “rendered as human capital for firms and macro-economies, becomes 

wholly tied to the needs, trajectories and contingencies of those entities and orders.”107 

“Formally freed from legal interference in their choices and decisions, subjects are at 

every level identified with and integrated into capital’s imperatives and 

predicaments.”108 We see this relationship made explicit in the law development context 

as the World Bank and the IMF describe the “unleashing of human capital” as the key to 

global development. Kerry Rittch’s work on the World Bank’s “Engendering 
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107 Wendy Brown, “Sacrificial Citizenship: Neoliberalism, Human Capital, and Austerity Politics,” 
Constellations 23, no. 1 (March 18, 2016): 3. 
108 Brown, 4. 



 

144 

Development” shows how gender equality itself has been instrumentalized as effective 

means of extracting human capital. This instrumentalized dynamic may be explicit in 

conversations within our own economy, but the dynamic is the same. “As human 

capital, we are self-investors . . . and we are also a national resource.”109 The subject-as-

firm, Wendy Brown reminds us, is far from the Adam Smith’s barterer or Jeremy 

Bentham’s pleasure-maximizer; instead the subject-as-firm’s every decision is rendered 

an investment, each choice a business stratagem. “Far from the wantonly appetitive or 

indulgent, to survive and thrive they must pursue careful strategies of investment, 

capital enhancement, leveraging, cost reduction, adaptation to changing environments 

and new challenges, and sustained high credit ratings.”110 This transformation of the 

subject, Brown argues, “inverts the freedom originally promised by neoliberalism … this 

promise becomes its opposite: a subject governed by extensive normative dicta, 

vulnerable to life implement and available to legitimate sacrifice.”111 

The increased burden of responsibilities in both the private-domestic and what it 

portrayed as the public, but is more accurately understood as the private-economic, is 

distinct from “responsibilization”—a concept that has been used throughout the 

governance literature and taken up by the major critiques of neoliberalism.112 Devolution 
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is the movement of the decision-making capacity and responsibility down the pipeline 

of power; “responsibilization is the moral burdening of the weak entity at the end of the 

pipeline with discerning and following the correct strategies of human capital 

appreciation.”113 Responsibilization is not the increased responsibility as the state 

apparatus shirks responsibility for social welfare under neoliberalism, but the moral 

invectives that accompany those increased burdens. “Neoliberal subjects are controlled 

through their freedom” in a more distinct way than theorists have articulated since the 

Frankfurt school, “insofar as neoliberalism moralizes the consequences of that freedom 

and solicits the individual as the only relevant and accountable actor.”114 In light of this, 

Melinda Cooper argues that the relationship between the gendered burden of social 

reproduction and the rise of the discourse of “family values” under neoliberalism is a 

constitutive and not merely correlative relation.115 

We see this aspect of the human capital paradigm manifested in Casey as well as 

the funding cases. In describing the responsibility that the woman making the decision 

whether to terminate a pregnancy bears, the Casey Court speaks of the consequences for 

so many others: “the persons who perform and assist in the procedure; for the spouse, 

family, and society which must confront the knowledge that these procedures exist, 

procedures some deem nothing short of an act of violence against innocent human life; 
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and, depending on one’s beliefs, for the life or potential life that is aborted.”116 In this 

characterization, the Court is reinforcing the idea that the woman is responsible for the 

well-being of others, and negating the supposed autonomy that grounds the privacy 

right in the first place. Or to put in another way, the woman is only autonomous insofar 

as it enables her to be responsible to and for others, a relation which always already 

undermines the autonomy it is premised on. 

There is an antecedent figuration of “choice” and morality that factors into this 

narrative in the abortion context. It was with the arrival of the birth control pill that 

women were understood to no longer have an “excuse” for an unplanned pregnancy—

that it was a result of their previous bad decisions, just as their poverty was 

reinterpreted to be, under the paradigm of responsibilization. Many abortion laws make 

exceptions for rape and incest on the misguided logic that these are the only times a 

woman is not making a choice with regard to her sexual availability. Rape and incest are 

exempted from abortion regulation not because of the trauma experienced by the 

woman, but because they are seen as exceptional instances in which the woman should 

not be held responsible—forced to carry an unwanted pregnancy to term. These 

innocent victims are contrasted to the “raced and classed images of an out-of-control 

female sexuality” that underlie the abortion discourse more generally.117 This moral 
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invective takes on another layer under neoliberalism. When a young woman is 

understood as an assemblage of productivity, she is also more harshly judged for 

inappropriate reproductive activity.118 “Having a well-planned life emerges as a social 

norm of contemporary femininity.”119 It is this conflation of responsibility and “bad 

choices” on which Rickie Solinger bases her argument that the funding cases should be 

understood as the Court’s attempt to “end poor women’s ‘inappropriate’ and ‘unearned’ 

relationship to choice.”120  

IV. The Paradox  

Through the corresponding processes of devolution and responsibilization, 

“[u]nder neoliberal human capital discourse, the opposition between labor and capital 

becomes a personal problem.”121Accordingly, it seems women who make the responsible 

choice to have an abortion should be valorized as good neoliberal subjects. So why is 

abortion not lauded as a wise human capital decision and embraced under 

neoliberalism? Why in the last three decades have we seen such retrenchment in the 

courts regarding abortion access? Furthermore, if one of the most common reasons 

expressed for wanting to terminate a pregnancy is concern about not being able to 

financially support a child, why wouldn’t a mode of governance that relinquishes 
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responsibility and deplores dependency on the state embrace a woman’s choice to not 

bring a dependent into the world?  

Others have resolved this paradox of why women who choose to have an 

abortion when confronted with an unplanned unwanted pregnancy are not lauded as 

participating in good self-management by looking outside the theory of human capital. 

Melinda Cooper’s recent book, Family Values, looks to the historical alliance between 

fiscal conservatives and the religious right to explain this incongruous position.122 Others 

have highlighted the fact that a genuine embrace of female autonomy would threaten 

capitalism’s reliance on unpaid female labor and so motherhood can never fully become 

a choice separate from women’s identity.123 Another possible explanation is found in 

Foucault’s theory of biopower, characterized as the shift of the governmental power 

from the sovereign “right of death” to the social “power over life.” The neoliberal mode 

of governance functions at the level of the population and the body. “Foucault 

recognized, long before the science caught up to make it a reality, the framework of 

human capital would extend to our bodies (“biocapital”).”124 

Bernard Harcourt addresses a different but related paradox that I think can be 

instructive here: the coincidence of the rise of mass incarceration and the discourse of 
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small government or a non-interventionist paradigm under neoliberalism.125 In The 

Illusion of Free Markets: Punishment and the Myth of Natural Order. The neoliberal political 

discourse posits a natural or “spontaneous” (to use Hayek’s term) order of the market in 

which the government’s actions must be subordinated to the principles of market 

efficiency.126 Accordingly, neoliberal theory posits that the market will discipline 

individuals, leading them ultimately to the most productive and efficient societal (and 

by extension personal) outcome. The market structures incentivize and reward those 

individuals who conform to the values of efficiency and entrepreneurship. Therefore, in 

general, the story goes that the government should be limited to enabling people access 

to the market such that they can use their own skills and abilities to pursue their own 

interests. If one conceives of society as a market in accordance with this foundational 

neoliberal theory, Harcourt reasons, such a market necessarily has an outside. The 

market’s outside, according to Harcourt is comprised of those who refuse to be 

disciplined by market forces (and therefore do not embrace or embody dominant 

societal/political values). These individuals impervious to the market’s incentives must 

be confronted with more direct forms of coercion.127 Conceiving of society as a naturally 

occurring market order with an outside affirms market behavior as virtuous and justifies 

                                                   

125 Bernard E. Harcourt, The Illusion of Free Markets : Punishment and the Myth of Natural Order 
(Cambridge, Mass. : Harvard University Press, 2011., 2011). 
126 Harcourt. 
127 Bernard E. Harcourt, “On the American Paradox of Laissez Faire and Mass Incarceration,” 
Harvard Law Review Forum 125 (2012 2011): 54–68. 
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the more coercive measures and harsher incentive structures for those who have 

pathologically chosen to remain outside the market (and by extension outside dominant 

society). These individuals are not disciplined by the market’s subtler influences that 

would lead to productivity and restraint and so they must be subjected the more 

punitive model through the criminal justice system (which Harcourt argues is how we 

can reconcile mass incarceration and increased police regulation in a country that 

champions libertarian values and limiting the role of the state).128  

We see this same construction of the market order’s outside in the law’s 

treatment of impoverished women. In fact, we see this portrayal of incorrigible women 

defined through their “bad choices” in two distinct discourses in the 1980s and 1990s: 

women seeking abortions and women receiving welfare. Much can be illuminated about 

the construct of responsibilization and the inside/outside construction of market society 

by reading the abortion discourse in the context of the welfare discourse. The welfare 

discourse, like the abortion discourse, focused on women’s “bad choices,” and 

justification of the intrusion of the government into the private-domestic sphere. 

The discourse of “small government” is used to justify an increasingly intrusive 

intervention into the families of those living in poverty. In the domestic context, the 

shrinking of the welfare state may mean less government in the lives of the wealthy, but 

for those below the poverty the line, welfare reform has meant an increased state 
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presence in this historically private realm. One could argue that neoliberal rationality 

essentially trades the private-economic for the private-domestic as the limit on 

government. Accordingly, in both the welfare and abortion contexts, more extreme 

versions of “incentive structures” in essence use draconian financial constraints as a 

means of influencing “choice.” This coincides with a decidedly irrational but still 

economically focused theory of how these outsiders make decisions.  “Many Americans 

were certain that [having more children to get more welfare] was the way poor, 

dependent (African-American) women generally calculated and exercised a bizarre kind 

of economic “rational choice”—sex and pregnancy for federal funds.”129 And so the 1996 

welfare reform denied any benefits for children conceived while receiving federal 

assistance. Like in the abortion context, the welfare “incentives” coerce in the short term 

and then neglect in the long term. Although abortion regulations in theory apply to 

women regardless of social class, these restrictions only truly capture women without 

means.  

In light of this construction of impoverished women, the paradox can be 

explained within the logic of human capital. In the context of abortion, the woman’s 

human capital is never viewed in isolation but always already weighed against the 

human capital of the fetus. And the fetus is human capital par excellence—pure economic 

potential and possibility. Critical Race scholar Patricia Williams argued in a distinct 
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context where the law likewise asserts an interest in potential life that “the idea of the 

child (i.e., the fetus) becomes more important than the actual child (who will be 

reclassified as an adult in the flick of an eye in order to send him back to prison on his 

own terms), or the actual condition of the woman of whose body the real fetus is a 

part.”130 Building on this characterization, we can say that the law privileges this pure 

form of human capital over the mother who, especially if she does not have the 

resources to travel to obtain or to pay for an abortion, has already proven herself 

insufficiently responsive to market forces and therefore deficient in her capacity as a 

human capital or entrepreneurial subject. Accordingly, the woman’s human capital is 

not the priority. As Foucault identified, the danger of human capital theory is that it 

rationalizes investing in certain populations but divesting in others. Harcourt portrays 

mass incarceration as a tactic of disinvestment.131 The privileging of the fetus over the 

mother likewise signals a disinvestment in the mother as human capital. “[G]rowing 

portions of the population of the developing and developed world are finding 

themselves not entrepreneurs of the self but no longer worth capital’s investment at 

                                                   

130 Patricia Williams, “Fetal Fictions: An Exploration of Property Archetypes in Racial and 
Gendered Contexts Women and the Law: Goals for the 1990s,” Florida Law Review 42 (1990): 81–
94. 
131 He also connects the investment and subsequent withdrawal of public housing as a 
divestment. Bernard Harcourt, “Becker on Ewald on Foucault on Becker: American 
Neoliberalism and Michel Foucault’s 1979 ‘Birth of Biopolitics Lectures,” Chicago Unbound (2012). 
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all.”132 Under a regime of human capital, there is always a choice where to invest and 

where not to—the abortion jurisprudence has made this clear. 

Although each of the accounts of the paradox provides insight into how the 

paradox functions within neoliberal discourse, none can fully resolve it because 

neoliberalism is a fundamentally contradictory ideological set of premises without 

internal consistency. Neoliberal discourse is an imaginary set of relations to real 

circumstances that at once creates but also fails to fully incorporate the reality of all of 

those circumstances. Some of its contradictions come from the same places liberalism’s 

did, such as the invisibility of social reproduction and women’s labor. Others emerge 

from the new uses of economic rationality in non-economic spheres. These 

contradictions bubble to the surface and “the indisputable tension between parenting 

and the development of one’s own human capital” is fully on display in Casey’s 

reasoning.133 The Court frames motherhood as fundamental to a woman’s nature and 

her place in society immediately prior to affirming a woman’s right to shape her own 

destiny and embrace her own autonomy: 

“[T]hese sacrifices to care for a child have from the beginning of the human race 
been endured by woman with a pride that ennobles her in the eyes of others and 
gives to the infant a bond of love cannot alone be grounds for the State to insist 
she make the sacrifice. Her suffering is too intimate and personal for the State to 
insist, without more, upon its own vision of the woman’s role, however 
dominant that vision has been in the course of our history and our culture. The 

                                                   

132 McClanahan, “Serious Crises: Rethinking the Neoliberal Subject,” 121. 
133 Mihic, “Neoliberalism and the Jurisprudence of Privacy,” 178. (citing Luker at 172) 
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destiny of the woman must be shaped to a large extent on her own conception of 
her spiritual imperatives and her place in society.”134  

A woman’s autonomy and her role as a “mother” and a “sacrifice” must be held in 

tension however because capitalist structures rely on women’s invisible labor of social 

reproduction and care work. 135 Capitalism’s reliance on reproductive labor far surpasses 

the emergent political economic reliance on women who have entered the workforce. 

There is a privatized solution to this conflict besides abortion. As political theorist 

Sophia Mihic argues, under neoliberalism, there is a Fordist model of social 

reproduction for women of a certain social class. This privatized solution prevents this 

contradiction from ever fully coming to a head and brings us once again back to certain 

individuals’ position outside the logic of human capital. The reproductive labor of the 

wealthy is outsourced to other women “deemed disposable since they are neither 

considered strivers nor properly responsibilized.”136 These women are once again being 

positioned outside the spontaneous order. As the technologies of reproduction advance 

alongside the imperatives for women to continue striving while having a family, the 

Fordist model soon may not only characterize a particular neoliberal vision of social 

reproduction but may become the ideal for sexual reproduction as well.137  

                                                   

134 Casey, 505 U.S. at 852. 
135 Emily J. Stolzenberg, “The New Family Freedom,” Boston College Law Review 59 (2018): 1983–
2054. (discussing the contradiction between the privatization of dependency and the autonomy of 
choice as being characteristic of family law under neoliberalism more generally). 
136 Rottenberg, “Neoliberal Feminism and the Future of Human Capital,” 332. 
137 “[I]t also seems clear that the postponement of childrearing and the developing of egg-freezing 
technology will likely lead to the further economization of reproduction. Once certain women are 



 

155 

This chapter has argued that Roe’s protection of abortion from the time of its 

creation had all the earmarks of being born of and open to neoliberal logics about 

personhood as human capital, privileging the values of choice, autonomy, and privacy. 

In certain ways, Roe’s reasoning embraced “’a purified form of individualism,’ defined 

by free-market capitalism and interest in individual rights to equal treatment and self-

control.”138 That said, if one sets aside Roe’s political appropriation and legacy, the 

Court’s decision itself was not fully neoliberal in its formulation. The Roe opinion did 

not naturalize the market to the point of invisibility, but instead identified monetary 

constraints as something the Court had to consider when assessing whether the plaintiff 

truly had access to a right. Furthermore, although the Roe Court relied on privacy as the 

constitutional foundation, the emphasis was on the right to have access to abortion 

without state interference, not on the principle of “choice” itself.  

Roe instead marks the beginning of a transformation. Roe signaled a movement 

away from the fully liberal spatial understanding of the public/private divide we find in 

earlier cases (emphasizing domestic space as a limit on government intrusion), to an 

understanding of privacy grounded in autonomy.139 This emphasis on privacy as 

autonomy would eventually move the Court’s articulation of the designated area where 

                                                   

able to freeze their eggs successfully, rent a womb, and hire various caregivers, new and 
intensified forms of racialized and classed gender exploitation will occur.” Rottenberg, 342.  
138 Mary Ziegler, After Roe : The Lost History of the Abortion Debate (Cambridge, Massachusetts ; 
London, England: Harvard University Press, 2015), 5. (quoting Thomas Borstelmann)  
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the government should not interfere from the private-domestic to the private-economic. 

The process was gradual. The funding cases relocated the right in the private-economic 

realm—reconceiving reproductive decisions as consumer choices by naturalizing the 

economic and power relations of the market. A right in the private-economic realm is 

only a right if you can afford it. Then, with its opinion in Casey, the Court connected the 

nascent idea of privacy-as-autonomy directly to the human capital framework: “At the 

heart of [the 14th Amendment’s protection of] liberty is the right to define one’s own 

concept of existence, of meaning, of the universe, and of the mystery of human life.”140 

What was nascent in the funding cases is explicit in Casey—privacy is no longer 

conceived in spatial terms but in human capital terms.141 

This chapter also sought to account for the critical literature surrounding the 

Court’s abortion jurisprudence. The best-known critique of Roe and its progeny comes 

from Justice Ruth Bader Ginsburg. Ginsburg has argued in extrinsic writings as well as 

her concurrences and dissents that rather than grounding the right in substantive due 

process and negative liberty, access to abortion should have been framed as a positive 

right under the doctrine of equal protection. In addition to this well-known legal liberal 

critique, there have been many insightful critiques of the Court’s abortion jurisprudence 

and the discourse of “choice,” especially among feminist scholars. First and foremost, 
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scholars have argued that the discourse of “choice” is “an invitation to focus on 

individual desires and to ignore the relationship between some women’s resource-full 

choice making and other women’s choicelessness.”142 The Court’s abortion jurisprudence 

functions as a release valve insofar as the Court has preserved the right to an abortion 

for those who have political power, whose productive lives would be derailed. In 

essence abortion regulations only impede those who have not made it on that path—and 

effectively undermine solidarity around reproductive justice. Liberal feminists’ focus on 

protecting Roe rather than a broader concept of reproductive justice or even a more 

inclusive abortion right reinforces the Court’s protection as a right only for women who 

have effectively navigated late capitalist structures, not accounting for the women who 

are confined to the realm of social reproduction or the market society’s outside.  

In line with this account, Robin West has argued that the Court has so 

thoroughly hollowed out any concept of reproductive justice that removing the courts 

from the equation is the only way to return substance to abortion rights. In short, she 

believes that abortion rights are worth fighting over, but not at the constitutional level. 

Cary Franklin, whose work I discussed earlier, adamantly disagrees. Franklin advocates 

that, limited as it may be, constitutional protection is still worth fighting over because 

the stakes are too high and the democratic path too uncertain for us to give up on the 

remaining constitutional protections. In so doing, she highlights the threat currently on 
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the Roberts Court to entering a fully class-blind analysis. To do so, she focuses on Justice 

Alito’s dissent in Whole Woman’s Health—the Court’s most recent abortion case. In it, 

Justice Alito rejected the idea that courts should take into account the undue burden a 

law may impose on a particular subgroup unless the law had a constitutional impact on 

“at least a large fraction.” This approach, Franklin rightly argues, would necessarily 

erase class in a much more complete way than the Casey test has up until this point. That 

said, I would argue the funding cases hit close to this nadir once before and any 

framework that has not overturned the funding cases does not address this deeper 

logic.143  

A number of these critiques are instructive, but the most important critiques of 

Roe and its progeny allow us to see/understand something more general, more 

fundamental, about what the importation of private law models into public laws does to 

rights under neoliberalism. None of these critiques are, nor am I, nostalgic for the days 

of Roe or have a naïve belief that under liberalism rights ever delivered on their 

promises. Instead, the critiques begin from the position that regardless of whether rights 

were ever effective, it is important to understand how rights have changed—the new 

holes that have been brought about through the Court’s embrace of neoliberal thinking. 

                                                   

143 Franklin takes heart in the fact that the majority went out of its way to directly reject this 
complete eradication of considerations of class. I can muster less enthusiasm for the preservation 
of a framework that allows, and sometimes requires, taking class into consideration when 
defining an undue burden. At the end of the day, the logic of the funding cases still seems to 
dominate, even if no longer as absolute. 
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The critique of “choice” is an important lens through which to comprehend these 

changes. Choice conceals power relations. It fails to account for the material realities that 

constrain one’s decisions, and in so doing gives the illusion of equality. Choice is also a 

means of introducing morality and constructing the responsibilized subject. As Foucault 

argued, under neoliberalism morality fills the crevices left by the withdrawal of the 

state—that it is the state’s involvement that has precluded the rise of morality as the 

dominant mode of control. The governance project of responsibilization can only work 

in conjunction with the illusion of choice. Therefore, by reframing the law’s protective 

role as protecting “a choice,” not only can the government relinquish responsibility for 

actually guaranteeing constitutional rights, but the individual can be blamed when they 

are denied access to that right.  

But the question that returns throughout this dissertation is whether there is 

another way, whether there is a way of thinking about rights or the law’s protective role 

without falling prey to the naivete of liberalism but also not drawing on the narratives of 

individual autonomy and human capital so central to neoliberalism. The use of equal 

protection analysis rather than substantive due process privacy/liberty analysis, the 

most commonly advocated solution by progressive legal academics as well as the 

liberals on the Court, actually draws on the same human capital model.  

The antisubordination articulation of the abortion right is “concerned with the 

material and dignitary injuries inflicted on members of particular social groups by 
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public actions premised on prejudicial habits of thought.”144 In the context of abortion, 

the antisubordination discourse focuses on the harm to women who are forced through 

legislative restrictions on access to abortion to carry a child to term—and due to social 

norms, more than likely raise the child. Jennifer Denbow contends this anti-

subordination theory of abortion although embraced by the left likewise “depoliticize[s] 

abortion by casting it as an act marked indelibly by injury.”145 She is ultimately arguing 

for the politically transformative potential of a right to an abortion as an affirmative 

choice or what Foucault termed “counter-conduct.” She acknowledges that legal 

discourse itself is limited in its transformative potential—the critique of the rights 

discourse on the left is well-known and does not need to be rehashed here. However, 

she contends legal discourse is still productive and important for the creation of cultural 

forms. Whether law can provide a solution is at the very least a question we must 

continue to ask. The path forward is not clear in the abortion context. But the abortion 

discourse makes explicit what remains implicit with the other 14th Amendment rights 

and so it gives an opportunity to address this question directly—even if we don’t yet 

know the answer.  

                                                   

144 Jennifer M. Denbow, Governed through Choice: Autonomy, Technology, and the Politics of 
Reproduction (New York: New York University Press, 2015), 73. 
145 Denbow, 20. 



 

161 

 

Chapter Three: Market(able) Equality 
Affirmative action is often perceived as one of the last bastions of legal 

liberalism1— as a holdover from a time when the courts, however ineffectually, were 

thought to provide protection for minorities and a means of achieving a more just and 

equal society. This is not to say that legal scholars are blind to affirmative action’s 

shortcomings. Many articles have been written on the ways affirmative action has not 

lived up to its promise, how the Supreme Court has undermined the potential for any 

real change through an embrace of the “colorblind constitution,” and how, despite these 

flaws, its protection remains vital in a society is far from “post-racial.”2 But what almost 

no one talks about, even within the legal community, is that affirmative action’s 

preservation in the caselaw is grounded not in the dregs of legal liberalism at all, but in 

the concrete needs of the market under neoliberalism.3 Today neoliberal rationality and 

                                                   

1 Legal liberalism is the belief that the Court will step in and advance social progress and protect 
insular minorities from the tyranny of the majority. Laura Kalman argues that for its adherents 
this mythology is grounded in the legacy of the Warren Court. Kalman, The Strange Career of Legal 
Liberalism. 
2 Daria Roithmayr, “Tacking Left: A Radical Critique of Grutter Symposium: From Brown to 
Bakke to Grutter: Constitutionalizing and Defining Racial Equality,” Constitutional Commentary 21 
(2004): 191–220. 
3 In the most important affirmative action case of the past four decades, Justice O’Connor 
explicitly grounded affirmative action in the needs of American business to compete in a 
globalized world: “[m]ajor American businesses have made clear that the skills needed in today’s 
increasingly global marketplace can only be developed through exposure to widely diverse 
people, cultures, ideas, and viewpoints.” Grutter v. Bollinger, 539 U.S. 306 (2003) (in which the 
court found the University of Michigan law school’s interest in obtaining the educational benefits 
that flow from a diverse student body to be compelling).  
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a market-based notion of equality permeate both sides of the affirmative action debate 

on the Court. On one side, affirmative action is portrayed as a distortion of the proper 

and virtuous functioning of the market; on the other, preservation of affirmative action 

programs is characterized by the Court as essential to American competitiveness under 

globalization, embodying the nation as firm model of legal legitimacy. This chapter 

looks at how we got here—and how such a dramatic shift in the understanding of 

affirmative action went largely unnoticed.  

This chapter will argue that the concept equality itself was transformed through 

the privatization of the equal protection discourse. Discrimination was reduced to 

“private prejudice.” Protection of the group was replaced with a private law model that 

considers only individual entitlements and interests. And most importantly, the legal 

subject was once again recast in the private law terms of human capital.   

I.  The Hollowing Out of Equality  

Brown v. Board of Education was modest in its condemnation and remedy for the 

problems of segregation. Rather than immediately ending school segregation or 

invoking foundational constitutional principles, the Brown Court grounded its legal 

reasoning in sociological data about the pernicious effects of racial segregation and 

ordered school segregation only be pursued “with all deliberate speed.”4 One could 
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even argue that Brown was the first case to separate the right from its material 

vindication, which we saw so problematically play out in the arbitration and the 

abortion contexts.5 Despite this reality, the role of Brown v. Board of Education (1954) in 

the legal liberal political imaginary was anything but modest. One constitutional law 

scholar commented that Brown represented “the turning point in terms of people’s 

conception of what the law could do.”6 Brown was at the center of the legacy of the 

Warren Court,7 and understood to symbolize that the Supreme Court would not only 

protect us from our worst majoritarian impulses but that if the arc of history bent 

toward justice (particularly in the form of equality), it was the Supreme Court that 

would guide it.  This belief in the Supreme Court as an institution of justice, as the 

enforcer of civil liberties, sometimes referred to as the “cult of the Court” was 

widespread, especially among law professors. But in the 1970s and 1980’s critical legal 

studies and critical race theory scholars very effectively critiqued the Warren Court’s 

focus on individual rights.8 They argued that the Court’s approach would ultimately 

                                                   

5 Arguably, the hollowing out of protection began at the very moment that was mythologized to 
have been at its apex. See the discussion of Italian Colors in Chapter One, and the discussion of 
the funding cases in Chapter Two.  
6 Kalman, The Strange Career of Legal Liberalism, 2 (quoting A.E. Dick Howard). 
7 Some of the Warren Court’s other more lasting legacies were: Gideon v. Wainwright (established 
the right to a criminal attorney for the indigent), Baker v. Carr (established the principle of one 
man, one vote), Griswold v. Connecticut (established the right to privacy in the form of 
contraception). 
8 See e.g., Alan David Freeman, “Legitimizing Racial Discrimination through Antidiscrimination 
Law: A Critical Review of Supreme Court Doctrine,” Minnesota Law Review 62 (1978 1977): 1049–
1120. 
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undermine the very principles it sought to uphold—that the focus on individual rights 

legitimated power arrangements built on legacies of subordination and “served as a 

pressure valve for permitting injustice.”9  

Neoliberal thinkers likewise critiqued the Warren Court, but on opposing 

grounds. They argued the Warren Court trampled individual rights and liberties in the 

name of the Justices’ personal convictions regarding social justice. They decried the 

Warren Era as fundamentally contrary to the proper role of law (and the courts). To the 

extent that the Warren Court pursued a substantive ideal of equality, the neoliberal 

philosophers particularly bristled. For example, Milton and Rose Friedman argued in 

their book Free to Choose that in the 1960s and 1970s we as a nation, with the Court at the 

helm, descended into an understanding of equality that they considered unAmerican 

and dangerous. The Friedmans argued that “a society that puts equality—in the sense of 

equality of outcome—ahead of freedom, will end up with neither equality nor 

freedom.”10 The Friedmans’ critiques of substantive equality echo those offered by 

Friedrich Hayek in The Road to Serfdom, and include: (1) the argument that pursuit of 

substantive equality requires universal value consensus or else leaves one to contend 

with the impossible question of “who is to decide what is ‘fair’”? (this apparent lack of 

need for value consensus, the illusion of its formalism, has proven to be one of 

                                                   

9 Kalman, The Strange Career of Legal Liberalism, 86. 
10 Friedman and Friedman, Free to Choose, 148. 
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neoliberalism’s greatest rhetorical strengths), 11 and (2) the argument that government 

intervention to produce substantive equality deprives us of incentives to work and 

produce, as well as the central mechanism by which society orders itself. In light of this, 

the Friedmans advocate in their 1980 text for a return to a purely formal concept of 

equality or what they term “equality of opportunity.” 12   

In the years that followed, the Friedmans would get their wish for a merely 

formal equality in and through the courts. In particular, Supreme Court’s equal 

protection jurisprudence would hollow out the concept of equality to its formalist shell. 

Despite important similarities, the formal equality embraced in recent decades is not 

identical to the previous iteration that defined Reconstruction and the Lochner Era. The 

Lochner era was explicitly about recognizing and protecting economic liberty as a 

substantive value, which meant the Court’s intervention on this principle was limited to 

economic regulations.  Neoliberalism is distinct insofar as it renders everything in 

                                                   

11 “[People’s] different values, their different tastes, their different capacities will lead them to 
want to lead very different lives. Personal equality requires respect for their right to do so, not the 
imposition on them of [the elite or even the majority’s] values or judgment.” Friedman and 
Friedman, 129. 
12 It is worth noting that “equality of opportunity” is not inherently a hollow concept, arguably it 
is anything but. If one were to really try to level the playing field of opportunity, to really root 
out all of the anti-meritocratic aspects of our political economy, that would be a system far 
different from the equality that Friedman and his ilk invoke which is much more reminiscent of 
the famous Anatole France’s remark about the law’s “majestic equality” that forbids the rich and 
poor alike from sleeping under bridges. For a succinct account of this argument against 
contemporary social Darwinist Jordan Peterson, who has likewise taken up the banner of 
“equality of opportunity,” see http://nymag.com/daily/intelligencer/2018/05/jordan-peterson-
does-not-support-equality-of-opportunity.html 



 

166 

market terms and therefore extends the reach of the market liberty rationality 

significantly. Inequality is read not as a flaw in the system but as the natural result of a 

functioning market. As a result, inequality, not equality, becomes the baseline for many 

realms of our lives. The Lochner era excused significant power inequalities within the 

market in the name of economic liberty, but under neoliberalism the reach of its 

pernicious logic and naturalization of inequality extends much further. It is not that 

inequality is excused in the service of some distinct principle; it is that the market has 

been brought inside the concept of equality itself.13  

The first step was the hollowing out of the concept of equality at the level of the 

political imaginary. I borrow the image of hollowing out from Wendy Brown who uses 

it to emphasize that neoliberalism is “more termite-like than lion-like”14 insofar as it is a 

process of change without rupture. The foundation is weakened in ways that are not 

necessarily perceptible from the outside; but just because it is imperceptible, does not 

mean the effects are not profound. Neoliberal rationality “organiz[es] the political 

sphere, governance practices, and citizenship . . . [it] governs the sayable, the intelligible, 

                                                   

13 Another important aspect of this change is that under neoliberalism the notion of market 
equality becomes inextricable from the paradigm of human capital.  But before reaching the 
question of human capital, let us first trace the emptying out of the liberal ideal.  
14 Brown, Undoing the Demos, 35. 
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and the truth criteria of these domains.”15 Hollowing out fundamentally transforms the 

political imaginary.  

One might argue that this sort of evolution of meaning or hollowing out is 

something that has been long recognized in the legal context (e.g., the “living 

constitution”) and therefore not unique to neoliberalism. This is true. But the 

significance comes from the inversion of this insight: if the nature of neoliberal power is 

defined by its stealth—it is easy to see why law would be central to its hegemonic 

project. This aspect of legal change is part of the reason why the courts are so central in 

the shift from liberalism to neoliberalism—redefinition through incremental change is 

their modus operandi. And so, we can come to see law—and particularly the courts—as 

part of the means by which the shift in paradigms occurs. Law is a constitutive element 

and an instrument of change, not merely a reflection of that change. Wendy Brown 

argues that under neoliberalism “law becomes a medium for disseminating neoliberal 

rationality beyond the economy . . . neoliberal juridical reason recasts political rights, 

citizenship, and the field of democracy itself in an economic register.”16 Legal scholar 

David Kennedy highlights that “Law, rather than economics, has become the rhetorical 

domain for identifying market failures and transactional costs, and attending to their 

elimination, for weighing and balancing institutional prerogatives, for assessing the 

                                                   

15 Wendy Brown, “American Nightmare: Neoliberalism, Neoconservatism, and De-
Democratization,” Political Theory 34, no. 6 (December 1, 2006): 693, 
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proportionality and necessity of regulatory initiatives.”17 The courts and legal discourse 

more generally play a central role in defining the bounds of the political imaginary. That 

said, this is not a unidirectional relationship, but a dialectical one between the courts and 

the public (mediated by the legal academy and the profession). Everyone doesn’t need 

to know precisely what a court decision said for it to have a profound effect on the 

discourse—in particular, court decisions often set the terms or make certain arguments 

obsolete. 

By invoking the imagery of hollowing out, I do not mean to imply that 

substantive equality was a reality under liberalism. It was not. However, under 

liberalism, exposing the distance between liberal ideals and current realities was an 

effective indictment of the system (hence the vibrancy of the Critical Legal Studies 

movement).18 The shift occurs at the level of the political imaginary, which is to say, 

liberalism did not have a means to explain the gap between formal equality and 

substantive equality, but neoliberalism does. Neoliberalism redefines equality as equal 

choice, or, to borrow the Friedmans’ own language, “equality of opportunity.” Under 

this rubric, one’s success or failure is entirely one’s own responsibility.  

Throughout this dissertation I have attempted to highlight how neoliberal 

frameworks circulate beyond the conservative ideologies they are initially identified 

                                                   

17 David Kennedy, “The ‘Rule of Law,’ Political Choices, and Development Common Sense,” in 
The New Law and Economic Development: A Critical Appraisal, ed. David Trubek and Alvaro Santos 
(New York: Cambridge University Press, 2006), 161. 
18 Blalock, “Neoliberalism and the Crisis of Legal Theory Law and Neoliberalism.” 
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with. The reconception of equality is a crucial means by which neoliberal concepts 

traversed both sides of the partisan divide on the Court. To some degree it was a desire 

to push against Friedman and his contemporaries that led legal scholars and 

subsequently judges down the path to an economic common sense. For example, 

Deborah Dinner in analyzing the neoliberalization of the concept of equality in the 

private sector, identifies progressive legal scholar Owen Fiss’s article A Theory of 

Employment Law “as a critical moment in the evolution of neoliberal ideology during 

which antidiscrimination law was sewn into its fabric.”19 For Dinner, Owen Fiss, who 

somewhat ironically was one of the first people to use the concept of neoliberalism in 

legal scholarship, is a central figure in weaving together the neoliberal framework and 

antidiscrimination principles. “By arguing that principles of fairness counter-weighed 

interests in freedom of contract, Fiss challenged Friedman’s fundamental premise that 

market principles should delimit the state’s response to racial inequality. In suggesting 

that market failures justified antidiscrimination laws, however, Fiss also refashioned 

economic thought to make it consistent with principles of formal equality.” “Fiss 

ultimately concluded that the law should recognize the equal-achievement principle, but 

that it should be limited by ‘a deep commitment to ... economic efficiency’ in the law.”20 

                                                   

19 Dinner, “Beyond Best Practices,” 1089. 
20 Dinner, 1088. 
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Another step in this process of hollowing out came in the form of divorcing 

identity from materiality in the constitutional understanding of equality. Again never 

truly substantive, the equality doctrine was emptied of its material aspects when the 

Court started rejecting evidence of “disparate impact” as a means of proving a law was 

discriminatory.21 After the passage of the Civil Rights Act of 1964, it was assumed that 

proving that a law had a disparate impact on a “suspect class” (a minority group that 

had been historically discriminated against) was grounds for applying “strict scrutiny.”22 

With such obvious historical precedents of facially neutral discriminatory as poll taxes 

and literacy tests, it seemed obvious that such laws would be analyzed by the Court 

with a greater degree of scrutiny. Of course, discriminatory practices would attempt to 

conceal themselves in formally neutral principles. However, the Court rescinded this 

assumption in Washington v. Davis (1976), holding that disparate impact on a “suspect 

class” alone was not enough to trigger strict scrutiny—the plaintiffs must have some 

other form of proof of the law’s invidious discriminatory purpose. Under market 

equality disparate results are the norm not the indication of a flaw in the system. As 

Brown puts it, “Inequality, not equality, is the medium and relation of competing 

capitals . . . inequality becomes normal, even normative.”23 Accordingly, as the Court 

                                                   

21 After Washington v. Davis (1976), plaintiffs now how to prove discriminatory intent before the 
Court will even apply strict scrutiny. 
22 Strict scrutiny means that any law that negatively (or later, positively) affects a suspect class 
must be necessary to promote “a compelling government interest” and be “narrowly tailored” to 
that purpose. 
23 Brown, Undoing the Demos, 38. 
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transitions to fully embracing market equality, it makes sense that the Court would 

conclude that unequal outcomes alone are not sufficient to trigger heightened scrutiny. 

Simply put, that’s how markets work. In Arlington Heights (1977), authored by Justice 

Powell—a key figure, if not the key figure, in the shift from liberalism to neoliberalism 

in the courts—the Court held that if a law were facially neutral, to succeed on a claim of 

discrimination, the plaintiff not only had to show that the effect was discriminatory (had 

a disparate impact) but also that there was discriminatory intent behind the law (a very 

difficult burden) and that the discriminatory intent was the direct cause of the 

discriminatory effect (not merely among the reasons for its passage). 

The advent of market equality in the understanding of the 14th Amendment 

erased the purpose of protection: the 14th Amendment was recast from a constitutional 

principle intended to protect to protect minorities from discrimination to one intended 

to protect all people from improper intrusion from the government. This change made it 

so that the heightened scrutiny the Court had previously applied only to laws 

discriminating against minorities was now also applied to law that sought to protect 

minorities. To achieve this transformation without appearing to jettison the doctrine, the 

Court would make equal protection about protecting all individuals from the pernicious 

use of race as a category by the government. This is manifested in the Court’s shift from 

interpreting equal protection as protecting “suspect classes” (or “discrete and insular 

minorities”) to its interpretation under neoliberalism that equal protection protects 

against the use of “suspect classifications.” And this move from class to classification is 
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the first step toward the explicit tying of affirmative action to the needs of the market in 

Grutter insofar as it emphasizes the formalist role of law. But let’s not get ahead of 

ourselves and instead trace the incremental path so fundamental to law’s stealthiness. 

We will begin by examining this turn to formalism in Regents of the University of 

California v. Bakke, the first landmark affirmative action decision of the neoliberal era. 

II. Justice Powell & the Reprise of Market Equality 

Regents of the University of California v. Bakke (1978) was the first time the Supreme 

Court considered whether heightened scrutiny applied to laws aimed at protecting 

discrete and insular minorities insofar as such laws constituted a form of “reverse 

discrimination” against the majority. Allan Bakke, a white applicant for UC Davis’s 

medical school filed an equal protection claim when he was denied admittance to 

medical school. He argued that he was unfairly discriminated against “on the basis of 

race” because he had higher MCAT scores and a higher GPA than the minority students 

admitted through a special program that set aside 16 seats for disadvantaged students.  

A plurality of the Court found that Bakke should be admitted, but the opinions 

in the case (6 opinions among the 9 Justices) diverged significantly in their reasoning. 

Due to perhaps counterintuitive methods of legal precedent, Justice Powell’s opinion 

was “controlling” because it was decided on the narrowest grounds even though no 
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other Justice was willing to sign on to its reasoning. 24 Although a controlling opinion is 

not considered as binding as an opinion that a majority of the Justices sign onto, it 

carries some precedential value. Therefore, Bakke was considered by lower courts and 

schools attempting to understand and comply with the Court’s position of affirmative 

action for nearly three decades.  

Once again, the fact that Justice Powell authored the opinion is significant. Justice 

Powell as a figure in the rise of neoliberalism is well established in the literature. In fact, 

David Harvey pinpoints Lewis Powell’s memo to the Chamber of Commerce as the 

beginning of neoliberalism within the United States.25 Harvey describes Powell’s 

“influential appeal to class war” as advocating for “an assault upon the major 

institutions—universities, schools, the media, publishing, the courts—in order to change 

how individuals think about the corporation, the law, culture, and the individual.”26 

What Harvey fails to elaborate in his account is the degree to which Powell positioned 

the courts as the focal point for the advancement of rights and protection for big 

business. Nor does he trace the legacy of the Powell memo to the Supreme Court, to 

which Powell was appointed mere months after writing it.  

                                                   

24 “When a fragmented Court decides a case and no single rationale explaining the result enjoys 
the assent of five Justices, the holding of the Court may be viewed as that position taken by those 
members who concurred in the judgment on the narrowest grounds.” Marks v. United States 
(1977). 
25 Harvey, A Brief History of Neoliberalism, 43. (“In the US case I begin with a confidential memo 
sent by Lewis Powell to the US Chamber of Commerce in August 1971.”) 
26 Harvey, 43. 
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Legal scholars have to some degree taken up where Harvey leaves off in his 

account of Powell—though rarely using the language of neoliberalism. For example, 

Thomas Kuhner in his book, Capitalism v. Democracy, describes Justice Powell’s central 

role in paving the way to Citizens United.27 One important step on that path was First 

National Bank of Boston v. Bellotti (1978), which Powell authored the same year he wrote 

Bakke. Bellotti granted corporations first amendment rights with regard to campaign 

finance. We can see a number of similarities between Bellotti and Bakke. In both cases, we 

see a very similar idea of market equality at work, as well as the corresponding 

portrayal of the “injustice” produced when the government interferes in the natural 

ordering of things. In both cases, Powell’s first step was to return to a more formal 

articulation of equality. In Belloti, Powell unmade the barrier between democracy and 

capitalism by imposing the market logic of “equality” onto the political sphere, 

reasoning that “if the government were to pick and choose who could participate in the 

[marketplace of ideas], then the market would cease to be free.” And here, in Bakke, this 

reasoning allows him to claim for white people the heightened protections designed to 

protect minorities.  

But how did Powell achieve this “constitutional alchemy”28 in Bakke? He rewrote 

the history of the Fourteenth Amendment within the opinion itself. Despite the 

                                                   

27 Kuhner, Capitalism v. Democracy. 
28 Kuhner, 38. 
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supposed narrowness of the grounds on which Powell’s decision was rendered in Bakke 

(that allowed it to be controlling), in it he crafts an entire constitutional history in order 

to divorce the 14th Amendment from its original purpose and render it a formalist 

principle about the prohibition of government intervention on the basis of race.  

In the opinion, Powell acknowledges that at the time of the Equal Protection 

Clause’s passage, it had one pervading purpose: “the protection of the newly-made 

freeman and citizen from the oppressions of those who had formerly exercised 

dominion over him.”29 But, he argues, the evolution of the Amendment’s meaning is not 

a straight line and therefore “[t]he clock of our liberties cannot be turned back to 1868.”30 

He depicts a history of rupture and disjunction. He focuses on one break in particular. 

Powell highlights that in the decades following the 14th Amendment’s passage the equal 

protection clause was “relegated to decades of relative desuetude while the due process 

clause . . . flourished as a cornerstone in the Court’s defense of property and liberty of 

contract,”31 obliquely referring to the Lochner era. He argues that it was only when this 

era came to a close “that the Equal Protection Clause began to attain a genuine measure 

of vitality”32 and it is from this starting point, therefore, that we must derive its 

contemporary meaning.  

                                                   

29 Bakke, 438 U.S. at 291 (quoting Slaughter-House Cases, 16 Wall. 36, 71 (1873)). 
30 Bakke, 438 U.S. at 295. 
31 Bakke, 438 U.S. at 291.  
32 Bakke, 438 U.S. at 292.  
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Powell’s disjunctive narrative is a largely uncontested account of the rising and 

falling prominence of equal protection jurisprudence in its first half-century. What is 

new is what he reads into this rupture. Justice Powell contends that by the time the 

courts and the people returned to consideration of the Equal Protection clause “it was no 

longer possible to peg the guarantees of the Fourteenth Amendment to the struggle for 

equality of one racial minority” because during this dormancy “the United States had 

become a Nation of minorities.”33 He contends that the “white majority” is an illusion 

and in reality “is composed of various minority groups, most of which can lay claim to a 

history of prior discrimination at the hands of the State and private individuals.”34 He 

proceeds to refer to the “white majority” in scare quotes for the rest of the opinion. To 

justify this, Powell explains the apparent evanescence of such positions: “The concepts 

of ‘majority’ and ‘minority’ necessarily reflect temporary arrangements and political 

judgments.”35 Accordingly, Powell asserts there is “no principled basis” for 

distinguishing between whites and other racial groups. To distinguish between them, he 

contends, would necessitate the acceptance of the premise that “[t]hose whose societal 

injury is thought to exceed some arbitrary level of tolerability then would be entitled to 

preferential classifications at the expense of individuals belonging to other groups.”36 

                                                   

33 Bakke, 438 U.S. at 292. For this premise he cites almost a hundred pages of Maldwyn Allen 
Jones’s American Immigration. 
34 He refers to the white “majority” in scare quotes throughout the rest of the opinion. Bakke, 438 
U.S. at 295.  
35 Bakke, 438 U.S. at 295.  
36 Bakke, 438 U.S. at 297. 
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The country’s history of slavery and systematic legal subordination of blacks hardly 

constitutes an “arbitrary level of tolerability.” Looking at the material realities of various 

groups would show that in fact racial hierarchies are anything but mercurial and the 

positions of blacks and non-black people of color in this country are easily distinguished 

from these white “minorities.” The argument that we are all minorities can only be made 

once the material realities have been stripped away. Neoliberalism provides market 

explanations for unequal material outcomes, and so Powell is able to reduce 

discrimination to animus. This is a privatization of the understanding of discrimination 

making it about individual bad actors that violate an otherwise neutral system. This 

embrace of the concept of market equality also enables Powell to reframe the issue not as 

one of protection but as one about the arbitrary and pernicious nature of government 

intervention.  

Powell constructs the market as neutral (and its outcomes therefore formally 

equal in their inequality) through his invocation of the innocent white victim. Powell’s 

opinion emphasizes that “[t]here is a measure of inequity in forcing innocent persons in 

respondent’s position to bear the burdens of redressing grievances not of their 

making.”37 Powell assumes Bakke’s expectation of admission was valid and entitled to 

protection. But the assumption Bakke was better qualified than the minority candidates 

“is severely flawed” because although test scores and GPAs are important factors, 

                                                   

37 Bakke, 438 U.S. at 298.  
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colleges look at other things like difficulty course of study, work experience, motivation, 

etc.38 As every college tour guide at every top ten university will tell you, they could fill 

their ranks with just kids who got perfect scores on their SATs and were valedictorian of 

their high schools but they choose not to. 

Powell’s invocation of the innocent white victim also speaks to the privatization 

of the equal protection discourse. The question we should be asking, as legal scholar 

Frances Lee Ansley argues, is not is why the innocent white victim shows up, but why it 

shows up when it does.39 Because of course affirmative action programs have always 

impacted whites, have always functioned at their “expense,” why is it only now being 

framed as a problem by the Court? The answer is the privatization of the equality 

discourse in accordance with neoliberal ideal of individualization. As Margaret Thatcher 

famously summed it up, under neoliberalism there is no society, there are only 

individuals and their families. We see this individualization and proliferation of the 

private law model simultaneously in other areas of law—this dissertation has 

highlighted this evolution in procedural and substantive due process but perhaps the 

most notable is the rise of the standing doctrine.40 Earlier equal protection cases invoked 

public law values and societal interests in atoning for a legacy of discrimination that we 

                                                   

38 Cheryl I. Harris, “Whiteness As Property,” Harvard Law Review 106 (1993 1992): 1770. 
39 Frances Lee Ansley, “Stirring the Ashes: Race Class and the Future of Civil Rights Scholarship,” 
Cornell Law Review 74 (1989 1988): 993–1077. 
40 This insight comes from Benjamin Evan Douglas, who I hope will one day elaborate it in 
writing.  
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as a society share. But in this case, and those that follow, the Court “[turns] away from 

an earlier language echoing with high public purpose, toward a language of individual 

dispute; [turns] away from a discourse calling for a rally to common ideals, toward a 

discourse calling for the management of competition among conflicting private claims 

and entitlements.”41 This is privatization in two senses. First, it is a move to the private 

law model of dispute—looking only at the white plaintiff and the institution’s interests, 

excluding both societal and minority interests from its purview. Second, it is a move to a 

model of entitlement or the protection of expectations under the modern concept of 

property.42 Ultimately, the embrace of the private law model erases the public and 

“leads each man to see in other men not the realization but the limitation of his own 

freedom.”43  

III. City of Richmond v. Croson (1989) and the End of History  

While the Court expressed discomfort in Bakke about affirmative action as a form 

of unfair burden-shifting and an adulteration of the market, by the time it decided City of 

Richmond v. Croson (1989) eleven years later, that discomfort “had matured into full-

blown hostility toward any infringement of white interest.”44 What changed? One 

answer to what happened between Bakke (1978) and Croson (1989) is the Francis 

                                                   

41 Ansley, “Stirring the Ashes,” 1014. 
42 Harris, “Whiteness As Property,” 1753. 
43 Karl Marx, “On the Jewish Question,” in The Portable Karl Marx, n.d. 
44 Harris, “Whiteness As Property,” 1773. 
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Fukuyama termed the “end of history.” From a historical perspective, perhaps it is 

unsurprising that the beginning of the end of affirmative action and the death knell of 

the Cold War coincide. At the time affirmative action programs were first instituted, 

racism had become one of the “chief propaganda weapons in the Soviet Union’s 

arsenal.”45 Jodi Melamed, building on the work of Mary Dudziak,46 illustrates how 

during the Cold War official anti-racism policies “became a means to secure U.S. 

Interests. Racial equity was not an end in itself.”47 For example, in Brown v. Board of 

Education, the NAACP argued that visible race remediation would help defeat 

Communism48 in the battle “for the hearts and minds of the Third World people.”49 By 

the time Croson came before the Court, this battle was no longer such a priority. The 

“end of history” marks the beginning—not of neoliberalism but—of neoliberal 

hegemony. Therefore, the Court’s affirmative action reasoning shows more identifiable 

characteristics of the neoliberal “common sense”—including understanding of the 

market as a neutral processor of information and government intervention as inefficient.  

                                                   

45 Jodi Melamed, “The Spirit of Neoliberalism: From Racial Liberalism to Neoliberal 
Multiculturalism,” Social Text 24, no. 4 (89) (December 1, 2006): 4, 
https://doi.org/10.1215/01642472-2006-009.  
46 Mary L. Dudziak, Cold War Civil Rights : Race and the Image of American Democracy (Princeton, 
N.J.: Princeton University Press, 2000), 11–17. 
47 Melamed, “The Spirit of Neoliberalism: From Racial Liberalism to Neoliberal 
Multiculturalism,” 6. 
48 Melamed, 5. Melamed highlights that accordingly, official antiracisms were used to marginalize 
discussions of race and labor/political economy—really any materialist antisubordination 
project—as suspicious in light of American resolve against Soviet communism. 
49 Derrick Bell, And We Are Not Saved : The Elusive Quest for Racial Justice (New York: Basic Books, 
1987), 62. 
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At issue in Croson was a Minority Business Utilization Plan adopted by the City 

of Richmond requiring contractors who were awarded city contracts to subcontract at 

least 30% of the dollar amount of each contract to minority businesses, which the plan 

defined as any business of which 51% is owned and controlled by “black, Spanish-

speaking, Oriental, Indian, Eskimo, or Aluet citizens.” The program was designed to be 

remedial based on the fact that the city’s population was 50% black but only 0.67% of 

subcontracts had been awarded to minority businesses in recent years. The Court, 

however, concluded “no direct evidence” was put forward that the city’s primary 

contractors were discriminating against minority subcontractors or that remedial 

measures were needed. The Court’s refusal of this striking disparity as direct evidence 

once again shows that under the new market equality regime even severe inequality is 

not a problem.  

It is in Croson that affirmative action is most expressly translated as a perversion 

or inefficiency of the market. The Court calculates “equality” as a dead weight loss. The 

cost of affirmative action in this single government project, we are told, was $7, 663.16. 

But more disconcerting to the Court than the inefficiency is the fact that such a program 

undermined the meritocracy or spontaneous order of the market. O’Connor, writing for 

the majority, cites council members’ concern that only 4.7% of all construction firms in 

the United States were minority-owned and therefore it would “lead to a windfall for 

the few minority firms in Richmond.” The language of “windfall” denotes a benefit that 

is undeserved. It is only on the underlying assumption that the market is a 
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“meritocracy” that the Court can once again reason that innocent whites should not be 

“burdened with rectifying inequities that are the product of history.”50  

The Court uses the market’s own logic to prove a lack of discrimination—never 

considering that the market itself might reinforce existing discrimination. The Court 

explains away the extreme disparity in market success of minority and non-minority 

firms by using the market’s own terms uncritically and cites deficiencies minority firms 

suffered to show that the source is not racism. The Court acknowledges a list of 

“nonracial factors” that they argue would face any new business including: deficiencies 

in working capital, inability to meet bonding requirements, unfamiliarity with bidding 

procedures, and disability due to inadequate track record. But the Court fails to ask if 

racial discrimination might be the cause of these difficulties, much less account for why 

these minorities businesses were so new. If one isolates the final step in a transaction 

and assumes all of its requirements to be neutral, then one will almost never find 

discrimination.  

O’Connor casts the issue in terms of “personal rights” and “private prejudice.” 

When the transaction is viewed in isolation, so are the parties. O’Connor writes, “To 

whatever racial group these citizens belong, their ‘personal rights’ to be treated with 

equal dignity and respect are implicated by a rigid rule erecting race as the sole criterion 

                                                   

50 Harris, “Whiteness As Property,” 1774. 
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in an aspect of public decisionmaking.”51 This shift from minority rights to “personal 

rights” fully embraces the view of the 14th Amendment as divorced from discrete and 

insular minorities and instead as a universal prohibition against government intrusion. 

The group has been fully erased. Corresponding to this view of universalized “personal 

rights” is the neoliberal model of individual discrimination; racism is reduced to insipid 

and personally held bigotry at the moment of a single transaction, or as O’Connor so 

aptly names it in this case, “private prejudice.”52  

The market model in Croson is pretty typical of classical economic liberalism 

(isolation of the transaction, sanctity of contract and the market, etc.). It looks a lot like 

the return of Lochner’s protection of economic liberty. But to understand what is distinct 

about the neoliberal iteration of the market model in law requires going beyond literal 

markets to see how this Lochner-like logic penetrates new spheres of law through the 

logic of human capital. 

IV. Market Equality Meets Human Capital 

In her seminal essay, “Whiteness as Property,” Cheryl Harris argues that the 

Supreme Court’s equal protection cases preserve a property interest in “whiteness.” 

Harris defines whiteness as property as the “legal legitimation of expectations of power 

                                                   

51 City of Richmond v. Croson, 488 U.S. 469, 493 (1989). 
52 O’Connor states that no tax dollars should “serve to finance the evil of private prejudice,” but 
she sees no evidence of such malicious intent here precisely because there are supposedly 
rational market explanations for why minority-owned businesses did not succeed.  
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and control that enshrine the status quo as a neutral base, while masking the 

maintenance of white privilege and domination.”53 She illustrates that the form of 

property whiteness has taken has changed in and through the Court’s Fourteenth 

Amendment jurisprudence from a traditional concept of property to a modern concept 

of property. In the Court’s early equal protection cases, epitomized by Plessy v. 

Ferguson,54 Harris contends the Court protected whiteness as a traditional concept of 

property55 insofar as it “conferred tangible and economically valuable benefits and was 

jealously guarded as a valuable possession.”56 Plessy protected the property right of 

exclusion in an explicit manner by holding that whites could police who claimed 

whiteness (the first form of exclusion), but also enabled whites to physically exclude 

through the principle of separate but equal (a second form of exclusion). Harris argues 

Brown v. Board of Education—which is often portrayed as a complete break with the 

reasoning in Plessy v. Ferguson did not actually discard the property interest in whiteness 

or even its relation to exclusion, but instead merely transformed whiteness from a 

                                                   

53 Harris, “Whiteness As Property,” 1714. 
54 In Plessy v. Ferguson, the plaintiff appeared white but had black ancestry, and so was 
considered “legally black.” He sued when denied access to a whites-only railway car. Harris 
notes that not only did Plessy argue a violation of equal protection, but also that he had been 
denied property—specifically in the form of the reputation of being regarded as white—without 
due process of law. The court did not address Plessy’s claim he had been denied his property 
interest in being regarded as white, and instead upheld the right to exclude from whiteness in the 
principle of “separate but equal.” Whiteness satisfied the traditional definition of property 
55 The traditional concept of property is one based in a theory of natural rights and included not 
only external objects but also the rights that are important for human well-being (rights, liberties, 
powers, immunities) that were protected by law. 
56 Harris, “Whiteness As Property,” 1724. 
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traditional to a modern form of property.57 Whiteness is rearticulated as a modern form 

of property in Brown insofar as Brown provides legal protection to a set of expectations 

formed on the basis of the legal sanctioned white dominance that preceded it. The legal 

protection of expectation as a form of modern property is something we encountered in 

the first chapter in Goldberg v. Kelley and Mathews v. Eldridge in which the Court held that 

the legitimate expectation of continued social welfare benefits was “property” for 

purposes of the Due Process Clause. We saw it again in the Court’s estoppel logic in 

Casey when the Court held that the abortion right must be preserved because women 

had invested in their human capital and entered the workforce with the expectation that 

they would have the ability to control when and if they had children. Certain subject’s 

expectations are given the force of law. Harris argues “Brown disregarded immediate 

associational preferences of whites but sheltered and protected their expectations of 

continued race-based privilege,”58 what Reva Siegel termed preservation through 

transformation, by refusing to actually take the necessary steps to achieve substantive 

equality.   

                                                   

57 The modern concept of property recognizes property not as a relationship to objects or a 
natural right but instead as social relation—it cannot be separated from its social context. Harris 
is distinguishing between the traditional legal and modern legal conceptions of property—the lay 
understanding of property has importantly not really shifted, still understood largely as the 
relationship to things in terms of absolute dominion.  
58 Harris, “Whiteness As Property,” 1753. 
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A New Property Logic: Human Capital 

Cheryl Harris wrote, “Whiteness as Property” in 1993, when the only major 

affirmative action decision addressing higher education the Supreme Court had decided 

was Bakke. In it she describes Bakke as an extension of the form of whiteness as property 

that emerged from Brown: modern property. In some ways, “diversity” is the 

instrumental use of minorities to preserve the status quo (which by extension further 

legitimates whiteness as property). Which can in essence be translated to: in order to 

make the market appear legitimate, we must correct it in these ways. Grutter is “a cost-

benefit analysis of the need for an integrated elite in a soon-to-be majority non-white 

nation.”59 The diversity rationale is about including marginalized groups in the system 

that marginalized them without changing the system. It embodies a belief in the ability 

to integrate previously marginalized populations (or those individuals that can signify 

marginalized groups regardless of their actual socio-economic position) into an existing 

elite without questioning that elite’s participation in the pathological system that 

marginalized those populations in the first place.60  

As has been reiterated throughout this dissertation, human capital is an 

economic framework that views individuals according to the model of the firm—

constantly calculating and seeking to increase or at least preserve their value. Gary 

Becker defined it as the knowledge, skill, health, and values “that influence monetary 

                                                   

59 Lawrence, “Two Views of the River," 964. 
60 Lawrence, 964. 
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and psychic income.”61 Today, human capital is not only widely accepted but 

ubiquitous. Wendy Brown and David Harvey argue that under neoliberalism we are 

configured as human capital in all spheres of our lives. Under the paradigm of human 

capital “individual success or failure are interpreted in terms of entrepreneurial virtues 

or personal failings (such as not investing significantly enough in one’s own human 

capital through education) rather than being attributed to any systemic property (such 

as the class exclusions usually attributed to capitalism).”62 Harvey emphasizes this in 

relation to the shifting role of government and a decreased role for the state and law in 

rectifying inequities. Brown’s work emphasizes the vulnerabilities and constraints that 

the paradigm of human capital imparts to the subject. Human capital “must pursue 

careful strategies of investment, capital enhancement, leveraging cost reduction, 

adaptation to changing environments and new challenges.”63 Most importantly, human 

capital defined through its constant consideration of its own appreciation is never only 

capital for itself. The neoliberal subject “rendered as human capital for firms and macro-

economies, becomes wholly tied to the needs, trajectories and contingencies of those 

entities and orders.”64 The rendering of subjects as human capital integrates them into 

the larger project of “economic growth, to which they may be potentially sacrificed.”65  

                                                   

61 Becker, Human Capital, 11. 
62 Harvey, A Brief History of Neoliberalism, 65–66. 
63 Brown, “Sacrificial Citizenship.” 
64 Brown, 3. 
65 Brown, 8. 
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In its enlistment of the subject in the project of economic growth, human capital 

dissolves the distinction between producer and consumer; rather than finding or 

recognizing herself, the subject “provisionally buy[s] the person she must soon 

become.”66 Correspondingly the paradigm of human capital entails a transformation of 

labor power. The commodity of labor power is no longer merely measured in time; the 

principle of commensurability extends beyond the temporal relation. The worker sells 

not only her time but also her adaptability to whatever the market may ask of her. The 

technologies of the self are taken to signify a willingness to adapt to the market’s needs 

in more fundamental ways. Likewise, participation in law review is not so much about 

what learns on law review but as an important indicium on the legal market because it 

signifies a willingness to participate in drudgery and attention to detail without 

complaint in order to get ahead—to prioritize competitiveness on the market above all 

else. This plasticity of the subject for the market solves a problem that plagued older law 

and economics models. Insofar as human capital denies any stable identity, “there is no 

self that is harmed by the creation or alienation of private property.” This liberal concern 

about commodification of the person is precisely what Becker remarks vanished 

between his initial use of the term and its embrace. Today the primary property 

relationship to the self is not ownership or production, but investment, consumption, 

and debt. 

                                                   

66 Mirowski, Never Let a Serious Crisis Go to Waste, 108. 
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The reconception of the subject in private law terms is perhaps the decisive 

difference from the traditional economic liberalism embraced in the Lochner era. In 

classical liberalism, there is a radically impoverished notion of the self. Qualities like 

race were excluded from its lens because they were perceived to be accidental and not 

central to the formalist economic transaction on which the classic economic model 

focuses exclusively. For Becker’s theory, and under neoliberalism, there is instead a 

radically malleable self—the value of which is contingent according to one’s investments 

in the self and the needs of the market. And we see the corresponding distinction of 

traditional property relations under classical liberalism and human capital relations (a 

flexibility to operate in a market that the state recognizes but does not itself create).67 

Under classical liberalism, there is a sphere that is separate from both state and society 

and thus private in the way that the state may not interfere because of the public/private 

distinction. For neoliberalism there is no sphere that is separate from the economy, and 

therefore the zone of non-interference is expanded exponentially, or to put it another 

way, the state can no longer interfere because there no longer is a public sphere. 

The logic of human capital is most apparent in the affirmative action cases that 

deal directly with education. This is not surprising given that education occupies a 

                                                   

67 Enclosure was the process of primitive accumulation in which “the law itself becomes the 
instrument by which the people’s land is stolen.” By contrast, this is a situation in which the 
market recognizes the valuability and alienability of the capital, and it is the law that responds to 
accommodate this new valuation. Law is undeniably implicated in this, but unlike enclosure it is 
not the instrument. 
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distinct position under a regime of human capital (the full title of Becker’s treatise is 

Human Capital: A Theoretical and Empirical Analysis with Special Reference to Education, after 

all). The liberal ideal of education was about producing a citizenry. Education in the 

neoliberal paradigm is recast not as a good in itself but as an important—perhaps the 

most important—form of self-investment.68 As Brown has argued, “The saturation of 

higher education by market rationality has converted higher education from a social and 

public good to a personal investment in individual futures, futures construed mainly in 

terms of earning capacity.”69 Human capital does not choose its values at will but must 

always be in response to the market’s valuation. “Human capital is constrained to self-

invest in ways that contribute to its appreciation or at least prevent its depreciation.”70  

Annie McClanahan’s most recent work draws out a longer history of the concept 

of human capital, and in particular its more public-oriented roots. She notes that Frank 

Knight’s first use of the term “human capital” in a speech coincides with the passage of 

the GI Bill—in essence arguing that human capital provided a rationale for the 

government subsidies of education. 71 “Human capital theory in the 1940s, 1950s, and 

1960s was responding to a specifically mid-century economic condition: the high return, 

                                                   

68 “Although the “value” of education has shifted dramatically under neoliberalism as human 
capital comes to be more and more tied to cultural capital (what elite institutions provide is not 
know-how but “two unique commodities . . . prestige and social networks that themselves yield 
socioeconomic access and status, hence increasing the value of human capital.” Undoing the 
Demos at 192  
69 Brown, Undoing the Demos, 181. 
70 Brown, 177. 
71 McClanahan, “Serious Crises: Rethinking the Neoliberal Subject.” 
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in the form of income, on individual investment in education.”72 “Human capital” 

would retain its public-focus in the hands of Theodore Schultz, who likewise 

emphasized the public returns on human capital investment. But Gary Becker would lay 

claim to the term fully in 1965 and shift the focus to private investment and private 

returns—a shift that coincides with emergence of financialized education and student 

debt.73 Therefore it is not that the university hasn’t long been “tasked with training 

future workers according to the changing needs of capital,”74 it’s just that the project 

shifted from one of societal investment and debt to one of personal investment and debt. 

With this in mind, we will now return to the education-specific affirmative action cases 

to see how this logic plays out in the Court’s jurisprudence.  

Grutter v. Bollinger (2003) and The Problem with Diversity 

Let us begin by revisiting Powell’s controlling opinion in Bakke. So much of 

Powell’s opinion is spent characterizing UC Davis’s medical school admissions policy as 

an impermissible encroachment on the natural functioning of the market, it is easy to 

overlook the importance of his recognition of “diversity in higher education” as a 

compelling state interest. But it was the identification of diversity as the purpose 

affirmative action that would prove to be Bakke’s central legacy.  

                                                   

72 McClanahan, 115. 
73 Cooper, Family Values. 
74 McClanahan, “Serious Crises: Rethinking the Neoliberal Subject,” 116. 



 

192 

In the opinion, Powell rejects the state’s interest in reducing the historic deficit of 

traditionally disfavored minorities in the medical profession as “unlawful racial 

balancing.” He rejects the state’s interest in remedying societal discrimination because it 

would place the burden unduly on whites for the sins of history. But he recognizes 

“diversity in higher education” as a compelling state interest as long as racial diversity 

was considered as one factor among many types of diversity. He in fact appends the 

Harvard College Admissions Program—which focused on “individualized review” 

examining various kinds of diversity—to his opinion as an example of a permissible 

race-conscious admissions policy. 

This turn from remediation to diversity as the primary legal justification of 

affirmative action is often portrayed as just a façade for the Court’s true intent of 

compensating for past discrimination. 75 But there are a number of reasons that this was 

unlikely to be the reason behind Justice Powell’s initial embrace and articulation of the 

“diversity” rationale. First, there is direct evidence in Powell’s writings that he did not 

                                                   

75 “That Powell might have had reasons for endorsing diversity that were separate from 
correcting racial imbalances did not occur to his supporters. To them, Powell's decision 
represented a strategic compromise or, as Circuit Judge Henry Friendly put it, a laudable 
example of ‘moderation.’” Anders Walker, “A Lawyer Looks at Civil Disobedience: Why Lewis F. 
Powell Jr. Divorced Diversity from Affirmative Action,” University of Colorado Law Review 86 
(2015): 1253. Powell’s Bakke opinion was hailed as an “amazing feat of making all parties 
reasonably happy” and “an act of judicial statesmanship.” “Others saw in Powell’s ruling not 
only a simple aim to compromise, but a genuine shift in his segregationist views in favor of the 
African American struggle. According to Jeffries, for example, Powell’s decision reflected a clear 
break from his past-evidence that he suddenly felt “personal responsibility for racial justice.”” 
Anders Walker, “A Lawyer Looks at Civil Disobedience: Why Lewis F. Powell Jr. Divorced 
Diversity from Affirmative Action,” University of Colorado Law Review 86 (2015): 1253. 
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believe that past or present discrimination entitled minorities to legal compensation. 

Legal historian Anders Walker focuses on Powell’s writings on the civil rights 

movement to illustrate this fact. Walker shows that Powell’s embrace of diversity as a 

rationale came instead from a belief about the virtues of pluralism and part of the fight 

against the “road to serfdom.” In short, Powell saw pluralism, and by extension 

diversity, as preventing tyranny, and more importantly communism. “Unlike legal 

liberals, Powell did not think of diversity as part of a larger scheme for overcoming past 

discrimination against African Americans, but rather as an attempt to thwart 

totalitarianism, a condition characterized by creeping tendencies toward state-imposed 

orthodoxy.”76 According to Powell’s reasoning, the best way to push back against 

totalitarianism was through the embrace of free-market ideals, which is precisely the 

lens through which he constructed “diversity.”77 Additionally, in his infamous memo to 

the Chamber of Commerce, Powell positioned substantive notions of equality, as well as 

civil rights and labor victories, as hindering his stated goal of using the courts to 

advance the pro-business agenda. And so, it makes sense that his formulation of 

diversity was crafted in such a way that it could be easily adapted to a principle of 

market responsiveness, which is precisely what happened in Grutter v. Bollinger.  

                                                   

76 Walker, 1252. 
77 “Powell advanced a very different theory of justice, one that hinged on procedural fairness but 
allowed for substantial, substantive inequality. In fact, Powell even went so far as to find value in 
the perpetuation of inequality, one of the many sources of America's great "pluralism" or what 
Powell also termed ‘diversity.’” Walker, 1271. In essence, this reasoning constructs a marketplace 
of ideas. 
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The Court took up the next education-related affirmative action case, Grutter v. 

Bollinger, twenty-five years after Bakke. By that time, the paradigm of human capital was 

well established and, unlike in Bakke, a majority of the Court signed onto the diversity 

rationale for affirmative action. The Court’s decision in Grutter v. Bollinger (2003)78 

grounds the preservation of affirmation action in the needs of the market for “diversity” 

under globalization and limits the scope of attempts to foster diversity by the concept of 

“critical mass”—defined as the point at which non-minorities (and by extension the 

market) can extract the capital derived from including minorities and no further. 

At issue in Grutter was University of Michigan Law School’s race-conscious 

admissions policy. The policy’s stated mission was to achieve “diversity” in order to 

“enrich everyone’s education.” The policy used a method of “holistic individualized 

review” not quotas or the assignment of points based on the race of the applicant. The 

policy did however explicitly affirm the law school’s commitment to enrolling “a critical 

mass of under-represented minority students” to “ensure their ability to make unique 

contributions to the character of the law school.”  

The Court affirms Powell’s reasoning in Bakke that the pursuit of “diversity in 

higher education” is a compelling interest. But unlike in Bakke, the model of human 

capital undergirding it is made explicit. We see it manifested in three distinct ways in 

                                                   

78 The Court actually decided two cases this term about affirmative action at the University of 
Michigan heard together. The other case, Gratz v. Bollinger is discussed briefly below.  
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the opinion. First, through the emphasis on “individualized review,” the opinion 

constructs the students or applicants as human capital on the model of the firm. Second, 

by citing the express needs of the market for diversity, the opinion constructs 

educational institutions as producers of human capital for corporations and the market. 

Third, students are rendered as human capital for the nation as the Court embraces the 

new paradigm of neoliberal legitimacy—competitiveness in the global marketplace.  

We first need to understand how the construction works at the level of the 

individual. Human capital is where market logic and the myth of meritocracy converge. 

To some degree the premise of the suit itself configures the student or applicant as 

human capital. The plaintiff’s equal protection claim is essential in that she failed to get 

the expected return on their human capital investments. The plaintiffs in these cases see 

the introduction of race into this calculus as illegitimate because it is not seen as “merit-

based” and therefore interrupts the market logic. They place their GPAs, 

extracurriculars, and community services records before the Court to emphasize that 

they “should have gotten in.” It is a model of meritocracy that contends that if the 

government had not intervened, they would have gotten the return on their investments 

that they expected. The individual as human capital is also reaffirmed through the 

Court’s focus on individualized holistic review. O’Connor emphasizes that holistic 

review of applicants necessarily takes into account more than one type of diversity: 

“truly individualized consideration demands that race be used in a flexible, non-
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mechanical way.”79 In this insistence on “individualized holistic review” each student in 

the college admissions process is configured as human capital. Race is transformed from 

an identity to just part of their personal portfolio, another form of capital that a student 

can contribute to the school. And so even at this primary level, human capital is always 

already for something else.  

In this discussion of the slippage between the market and admissions, one cannot 

neglect to account for the political economy of college admissions. One of the top criteria 

for admission is the strength of one’s high school curriculum, which is often much 

higher at private schools or public schools with well-funded tax bases. But even beyond 

these structural disparities, an entire industry has grown up in recent years to help 

students with the economic means to increase their chances of admission through 

everything from SAT prep courses to admission portfolio consultants. These consultants 

help students put together their personal portfolio—to market themselves as 

contributing various forms of human capital to the university.80 Based on the individual 

holistic review that the Court emphasizes, the narrative the student can tell about 

themselves can be paramount in whether or not they get accepted.  

The most prevalent and most shocking use of human capital in Grutter is the 

construction of “diversity” as responding to the human capital needs of the market. 

                                                   

79 Grutter v. Bollinger, 539 U.S. 306, 334 (2003) 
80 “Considering College? Maybe You Should Invest in a Coach - The New York Times,” accessed 
March 10, 2019, https://www.nytimes.com/2018/08/02/education/learning/college-coach-for-
students.html. 
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O’Connor grounds the interest in diversity first and foremost—not in remedying historic 

vestiges of discrimination, which she does not even mention in the opinion—but in the 

human capital needs of the market under globalization.81 This is not an abstract need she 

assures us, but the literal demands of major U.S. corporations: “These benefits are not 

theoretical but real, as major American businesses have made clear that the skills needed 

in today’s increasingly global marketplace can only be developed through exposure to 

widely diverse people, cultures, ideas, and viewpoints.”82 She cites amicus curiae or 

“friend of the court” briefs filed by US business behemoths including General Motors 

and 3M in support of this proposition. Although we arrived here incrementally, this 

should be shocking. Affirmative action which is held up from the outside83 as a last 

bastion of legal liberalism—of the pursuit of a more just world through law—is 

constitutionally grounded in the needs of corporations. Some may, and many have, 

pushed back to say that the needs of the market were not the sincere rationale for 

O’Connor’s opinion but just a cover for the justices’ true intention of remedial 

compensation for past discrimination. I cannot purport to know what the justices believe 

in their hearts, but on some level if that were true is that not equally shocking—that the 

market rationality would be the more readily accepted constitutional justification? 

                                                   

81 Delahunty and Perez, “Moral Communities or a Market State.” 
82 Grutter, 539 U.S. at 330-31. 
83 To some degree this is also true within legal circles, although always-already critiqued for its 
insufficiency in the same breath, I was not taught in law school that the rationale for affirmative 
action shifted to the market in this case, or at all.  
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Though General Motors’s and 3M’s amicus briefs cite their need for a diverse 

workforce to stay competitive under globalization,84 General Motors’ breaks down the 

value of diversity as human capital even more concretely through the concept of “cross-

cultural competence”:  

“[Cross-cultural competence] affects a business' performance of virtually 
all of its major tasks: (a) identifying and satisfying the needs of diverse 
customers; (b) recruiting and retaining a diverse work force, and inspiring 
that work force to work together to develop and implement innovative 
ideas; and (c) forming and fostering productive working relationships 
with business partners and subsidiaries around the globe.”85  

In this passage, diversity is not an ideal; it is a concrete corporate tool and a form of 

property.86 There is no need for value consensus regarding diversity because it derives its 

value from the market. This is in accordance with Hayek’s view of law as subordinate to 

the market.
 
Law builds the architecture for the market but does so responsively to the 

naturally occurring order. Hayek’s theory of law almost approaches a natural law 

framework of “discovering” law rather than making it—but with the divine source as the 

market not a deity. Under neoliberalism the central question for law to determine is 

“which government actions support[] and which impede[] market activity, and to 

prioritize and order market supporting initiatives in the most effective way.”87 At least for 

                                                   

84 The brief highlights that 3M is a $16.7 billion diversified manufacturing and technology 
company with operations in more than 6o countries and customers in nearly 200 countries. 3M 
Brief.  
85 General Motors Brief, 12-13. 
86 Williams, “Fetal Fictions,” 88. 
87 Kennedy, “The ‘Rule of Law,’ Political Choices, and Development Common Sense,” 132. 
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the moment the market has made it clear that diversity matters—and the law is 

responding. 

Diversity is not a value in itself, but only functions within the larger economy of 

human capital. The briefs in Grutter make this explicit: “If American business is to 

continue to expand and prosper in a competitive global economy, the current captains of 

capitalism sternly warned, then these organizations must have access to a substantial 

pool of talented minorities who have graduated from the nation’s best educational 

institutions.”88 The amicus briefs in Grutter advocate for diversity programs specifically 

at top tier schools. These companies are in essence demanding candidates that are 

minorities (signaling the corporation’s dedication to “equality” and more concrete forms 

of cross-cultural competence, etc.) and that have the proper human capital (classically 

conceived prestige economies such as elite schools). Human capital is sometimes 

roughly translated as “skills,” but this is a misconception. Human capital is the function 

or value that one is perceived to have on the market—and sometimes that function is 

symbolic.89 These corporations are seeking to use minorities for signaling purposes 

(hence why the multicultural group of employees in a business brochure has become 

                                                   

88 David B. Wilkins, “From Separate Is Inherently Unequal to Diversity Is Good for Business: The 
Rise of Market-Based Diversity Arguments and the Fate of the Black Corporate Bar Symposium: 
Brown at Fifty,” Harvard Law Review 117 (2004 2003): 1553. 
89 Economic theorist Joseph Stiglitz’s reformulated the theory of human capital from a use-value 
into a “signaling” theory. It is a “signal” insofar as subjects with greater innate abilities can 
merely signal those abilities on the market. Essentially, the prestige of the credential may be as 
important if not more important than the skills acquired in obtaining it. 
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such a cliché). The corporations are able to use their minority employees to signal to the 

market their cross-cultural competence, as well as their liberal values, regardless of 

whether or not this is a reality.  

Returning to O’Connor’s opinion, having just detailed the number and import of 

transnational corporations that filed amicus briefs, she argues that diversity is also 

needed by the military: “What is more, high-ranking retired officers and civilian leaders 

of the United States military assert that, “[b]ased on [their] decades of experience,” a 

“highly qualified, racially diverse officer corps ... is essential to the military's ability to 

fulfill its principle mission to provide national security.”90 This need for racially diverse 

officers is pressing as the military (due to the realities of economic racial subordination) 

is disproportionately filled by people of color, and so the military sees diversity as 

fundamental to preserving legitimacy within its ranks and concealing its exploitative 

role in racial capitalism. The legitimacy of the military in turn provides the security 

necessary for economic growth. The weight O’Connor is giving the corporate and 

military arguments is reflective of the understanding of the role of the nation-state under 

neoliberalism. The paradigm for legal legitimacy is no longer tied primarily to the care 

of its citizens or democratic consent, let alone the production of substantive equality. 

The neoliberal paradigm renders the nation as firm. And like for individual subjects, 

                                                   

90 Grutter, 539 U.S. at 331 (citing Brief for Julius W. Becton, Jr., et al. as Amici Curiae 5). 
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there is a legitimate, even primary, state interest in assuring the United States is 

economically competitive. This global competitiveness of the nation is furthered by 

satisfying the diversity and security needs of the corporate behemoths that define and 

control its economy.  

The degree to which this human capital logic permeates the Grutter opinion can 

be seen clearly when read in conjunction with its companion case, Gratz v. Bollinger. In 

Grutter, the affirmative action program included was a holistic review process that 

included racial diversity among other types of diversity, but in Gratz, the admissions 

policy “automatically awarded 20 points of the 100 needed for admission to members of 

an underrepresented racial or ethnic minority.” The Court held that this practice was not 

narrowly tailored to the goal of diversity because it did not involve the kind of 

individualized holistic review equal protection requires.91 To put it in the terms we have 

been discussing, the policy in Gratz prioritized applicants’ racial identity or group 

membership beyond having it function as merely one form of human capital among 

many. More importantly, it was not limited by the concept of critical mass. 

Perhaps it was a genuine uncomfortableness with the quantification of race that 

caused the Court to come out differently in these two cases, but one could also argue 

that the lawyers for the University of Michigan in Gratz relied too heavily on the liberal 

                                                   

91 Gratz v. Bollinger, 539 U.S. 244, 274 (2003) (“The record does not reveal precisely how many 
applications are flagged for this individualized consideration, but it is undisputed that such 
consideration is the exception and not the rule in the operation of the [admissions program].”) 
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model of education and not enough on the neoliberal model of human capital in 

thinking about the stakes of diversity in higher education. Expert witnesses retained by 

the university in Gratz submitted an empirical study showing that diversity in the 

classroom not only contributed to growth in intellectual engagement and academic 

skills, but also increased “engagement in various forms of civic participation—in 

essence, the study supported the premise that “without racial diversity, the university 

[can] not produce the best and brightest citizens and leaders for our democracy.”92 

However, as Wendy Brown has effectively argued, neoliberalism dismantled this 

understanding of the role of the university—divorcing it from the task of producing the 

demos. The value of an education has instead been redefined in terms of personal 

investment and financial return. “The saturation of higher education by market 

rationality has converted higher education from a social and public good to a personal 

investment in individual futures.”93Although the Court has always paid lip service to 

the importance of education in producing citizens of democracy, when it comes to what 

actually defines the scope of the doctrine—qua its floor and ceiling—it is the needs of 

the economy, not democracy that the Court is willing to recognize. 

                                                   

92 Lawrence, “Two View of the River,” 935. The university’s position was modeled on the work of 
William Bowen and Derek Bok, former presidents of Princeton and Harvard, entitled The Shape of 
the River: Long Term Consequences of Considering Race in College Admission which draws on a forty-
year longitudinal study. 
93 Brown, Undoing the Demos, 177. 
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“Critical Mass” and the Construction of Diversity as Surplus Value 

I want to take a closer look specifically at the way the Grutter opinion configures 

“diversity” within the framework of human capital. In analyzing the construction of 

diversity, we will ask the question that law-and-economics never asks: to whom does all 

this capital accrue? The key to answering this question lies in the Court’s construction of 

the concept of “critical mass.” And from critical mass we will come to recognize 

“diversity” as a distinct form of human capital insofar as not only is it co-opted into the 

larger neoliberal project of growth, but it is actually extracted in the form of surplus 

value from minorities insofar as it is defined and limited in regard to the needs of others. 

I build on Nancy Leong’s article “Racial Capitalism.”94 I show that what Leong’s work 

fails to articulate is how the configuration of diversity is actually symptomatic of a shift 

in the underlying logic, namely human capital.  

The Grutter Court makes clear that the law protects the pursuit of diversity only 

to the point at which a student body reaches a critical mass of minority students. What 

kind of limit is critical mass? The concept of ‘critical mass’ is “defined by reference to the 

educational benefits that diversity is designed to produce.”95 In essence, it is the point at 

which all students will reap the benefits of cross-cultural competence. So limiting 

affirmative action programs to a “critical mass” is just the newest iteration of the remedy 

                                                   

94 I also intend to distinguish my work by connecting it to the of critique of racial capitalism 
found in the black Marxist tradition, from Cedric Robinson to Jodi Melamed. Unfortunately, this 
distinction will have to happen when I revise this chapter.  
95 Grutter, 539 U.S. at 330. 
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for subjugation not being determined in reference to the subjugated but instead in 

accordance with the expectations—and now business portfolios—of whiteness.96 

Furthermore, one could argue “critical mass” sets a limit defined by preservation of 

racial hierarchy insofar as the concept of “critical mass” not only sets a floor but a ceiling 

on the use of affirmative action policies.  

But to whom does this capital accrue? Diversity offers whites, corporations, and 

universities various forms of capital. As Nancy Leong explains, “Claiming social 

affiliation with nonwhite individuals allows whites to signal characteristics of tolerance, 

cosmopolitanism, and cultural literacy.”97 For corporations it signals the institutional 

equivalent of such values in a world of “conscious consumerism”—and as discussed 

above in the corporations’ own words, can be instrumentalized in terms of marketing, 

managerialism, and problem-solving. As for universities, diversity is part of the ever-

important ranking system by US News & World Report.”98 So-called “diversity” is the 

use of race in a circumscribed signaling economy of human capital.   

The diversity rationale values nonwhiteness in terms of its value to white people 

and corporations. “White people reap the stated benefits of nonwhite presence in 

institutions, such as exposure to new ideas and understanding of other cultures.”99 

                                                   

96 This is one of the central insights of Cheryl Harris’s “Whiteness as Property.” 
97 Nancy Leong, “Racial Capitalism,” Harvard Law Review 126 (2013 2012): 2182. 
98 “Claiming nonwhiteness in their student bodies allows schools - often predominantly white 
schools to gain status, honor, and respect. These qualities translate into economic gain because 
they help those schools attract more applicants and more donors.” Leong, “Racial Capitalism.” 
99 Leong, 2171. See also Roithmayr, “Tacking Left.” 



 

205 

Critical Race Theory scholar Charles Lawrence III asserts that the Court’s opinion in 

Grutter is a “social utility argument”: “the liberal defense [of affirmative action] justifies 

diversity as a way to help privileged whites better understand people of color in a 

nation that may soon have a non-white majority.”100 It allows them to acquire a set of 

skills for dealing with minorities in a nation that will soon be a majority minority nation. 

One could object that at least individual minorities benefit from the diversity 

rationale insofar as it preserves the programs themselves. This is true. But the benefits to 

minorities are not part of the Court’s calculus. “In contrast [to the remedial objective], 

the diversity objective aims to improve the functioning of a particular social group or 

institution, so it does not matter whether nonwhite individuals themselves benefit.”101 

“Diversity” is the construction of nonwhiteness as surplus value. 

Furthermore, when an individual is viewed instrumentally, as human capital for 

the market or for the nation-as-firm, they are vulnerable to the cost benefit analysis 

coming out the other way. “Thus, even as we are tasked with being responsible for 

ourselves in a competitive world of other human capitals, insofar as we are human 

capital for firms or states concerned with their own competitive positioning, we have no 

guarantee of security, protection, or even survival.”102 Diversity when grounded in 

market rationality becomes something that can be abandoned in the name of austerity. 

                                                   

100 Lawrence, “Two Views of the River, 950. 
101 Leong, “Racial Capitalism,” 2170. 
102 Brown, Undoing the Demos, 37. 
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“White people and predominantly white institutions come to view racial diversity as 

simply another nonessential item—not unlike catered lunches or technology upgrades—

to sacrifice in times of economic hardship.”103 And therefore, in the end, this protection 

supposedly provided for in the Constitution is no protection at all. In fact, it is rendering 

subjects evermore vulnerable to the whims of the market.104  

Returning to Harris’s analysis, she argues that “the law constructed ‘whiteness’ 

as an objective fact” through the process of reification, transforming white privilege into 

a property relation. She draws on Lukacs’s definition of reification as “a relation 

between people [that] takes on the character of a thing and thus acquires a ‘phantom 

objectivity,’ an autonomy that seems so strictly rational and all-embracing as to conceal 

every trace of its fundamental nature: the relation between people.”105 Using this 

understanding of law as reification, we need to ask what precisely is reified in Grutter? It 

is not blackness that is reified—neither the expectations of minorities nor minorities 

themselves—are in this case legally protected. From one vantage, it is the nebulous 

concept of “diversity” that is reified, which as we have seen is defined in relation to 

whites not minorities. The value of diversity in this case is being recognized by the 

                                                   

103 Leong, “Racial Capitalism,” 2211. 
104 McClanahan, “Serious Crises: Rethinking the Neoliberal Subject.” McClanahan argues that 
what changes is not so much the institutions themselves but rather the needs of capital, to which 
they are now positioned as subordinate to. She uses the example of the university to argue that 
“what has changed is thus not so much the ‘soul’ of the university but rather the needs of capital, 
which appears today to barely require workers at all.”  
105 Harris, “Whiteness As Property,” 1730. 
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market, not the law. I contend that what the Court is legitimizing and protecting in these 

cases is not the duty—or even a sustained capacity—to protect minorities. What is 

reified in this case—what is constitutionalized in the formulation—is the validity of the 

law responding to the capital needs of the market.  

It is not even diversity that is true object of reification in this case. Harris in 

explaining how the reification of whiteness as a traditional form of property states, 

“law’s construction of whiteness defined and affirmed critical aspects of identity (who is 

white); of privilege (what benefits accrue to that status); and, of property (what legal 

entitlements arise from that privilege.”106 This is in contrast to the treatment of diversity. 

The law does not define who contributes to diversity but allows the schools (and by 

extension the markets) to determine it. The law also does not determine the benefits that 

accrue to minority status, but instead just recognizes it as a form of human capital. What 

is reified is human capital itself, and this reification of human capital reinforces the law’s 

responsiveness to the spontaneous order of the market. It sanctifies human capital as 

property but within that, recognizes that “diversity” as a form of human capital is 

dependent on the needs of the market.   

Time for Affirmative Action & Faith in the Market 

I next want to briefly examine two other opinions in this case: Justice Thomas’s 

dissent and Justice Ginsburg’s concurrence to show how each shares a set of 

                                                   

106 Harris, 1724. 
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assumptions with O’Connor’s analysis. I will begin with Thomas’s dissent, which 

constructs affirmative action as a clear and impermissible adulteration of the market 

with unintended consequences (as Hayek and Friedman warned us there would be). 

These unintended consequences for Thomas appear to arise from interfering with the 

disciplinary effects of the market for minorities. His conclusion is based on 

understanding the entrepreneurial subject as motivated solely by concrete incentive 

structures. The idea that helping the disadvantaged takes away the incentive for these 

populations to help themselves is a classic neoliberal set of premises most often 

articulated in the context of the welfare/workfare debates. Thus, Thomas argues that 

affirmative action programs may actually “impede the narrowing of the LSAT testing 

gap” among the races because it disincentives minority students to prepare. He reasons, 

because LSAT scores improve significantly with preparation, “as admission prospectus 

approach certainty, there is no incentive for the black applicant to continue to prepare 

for the LSAT once he is reasonably assured of achieving the requisite score.”107 This is a 

familiar neoliberal understanding of the calculating neoliberal subject—of humans as 

firms—who will only invest in their education or prepare in direct relationship to the 

amount it will enhance one’s human capital. Competition is the driver of incentive. 

Furthermore, Thomas describes the beneficiaries of affirmative action programs as 

“overmatched students [who] take the bait, only to find that they cannot succeed in the 

                                                   

107 Grutter, 539 U.S. at 376-377 (Thomas, J., concurring). 
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cauldron of competition.”108 The assumption of this characterization is that these 

students should not be there, rather than the equally reasonable conclusion that such 

programs should provide support beyond the admissions process to historically 

disadvantaged minority students.109 

Turning now to Ginsburg’s concurrence, she has a more nuanced view but, like 

the conservative justices, reinforces a particular picture of the human capital market. But 

the extension of the belief in the market as a form of spontaneous order and a neutral 

processor takes a curious form in Grutter: it manifests as a temporal relation. 

Throughout the Court’s equal protection jurisprudence, affirmative action is consistently 

positioned as only temporary—the exceptional correction that will eventually be 

rendered unnecessary. However, O’Connor takes it one step further in this case by 

giving a concrete estimate of the life of affirmative action as 25 years. In prior cases, the 

temporariness of affirmative action measures has been part of a narrative of social 

progress, but that is not the iteration here. The 25-year timeline is not a prediction about 

                                                   

108 Grutter, 539 U.S. at 376 (Thomas, J., concurring). 
109 Recently members of the legal academy have taken up theories of affirmative action that 
mobilize this neoliberal understanding of “unintended consequences” characteristic of Hayek's 
spontaneous order. Judge Posner in endorsing Richard Sander and Stuart Taylor's book Mismatch 
on the topic recommends it "to anyone interested in the social and legal ramifications of well-
intentioned policies that have a boomerang effect on the intended beneficiaries." However, there 
is a neoliberal fallacy/circularity at the heart of this project. Sander and Taylor defines student 
success in college purely in market terms. Minority students who benefit from affirmative action 
programs are less likely to pursue careers in STEM fields. The authors assume that the decreased 
participation in these fields is because they would not be competitive (because they are over-
matched to the university they attend). The authors cannot fathom that their choices with regard 
to their course of study would not be entirely based on increased earning potential.  
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the end of prejudice (partially because the Court is unwilling to acknowledge it in their 

own moment), but instead about a belief that the spontaneous order of the human 

capital market will right itself. Even if racism were to persist, it would function as an 

inefficiency and be worked out of the system if the system were left alone. This is clearly 

a position embraced by Gary Becker, who wrote his doctoral thesis on how racial 

discrimination functioned as both rational economic behavior and market inefficiency. 

Later published as The Economics of Discrimination,110 Becker did not argue that racial 

discrimination would be completely eradicated by market forces, but that market forces 

would be more effective than legislative or legal intervention.   

Justice Ginsburg’s concurrence in Grutter argues against O’Connor’s firm 

prediction, but she does hesitantly affirm that systemic subordination is a problem that 

will likely work itself out of the market:  

It remains the current reality that many minority students encounter 
markedly inadequate and unequal educational opportunities. Despite 
these inequalities, some minority students are able to meet the high 
threshold requirements set for admission to the country's finest 
undergraduate and graduate educational institutions. As lower school 
education in minority communities improves, an increase in the number 
of such students may be anticipated. From today's vantage point, one 
may hope, but not firmly forecast, that over the next generation's span, 
progress toward nondiscrimination and genuinely equal opportunity will 
make it safe to sunset affirmative action.111 

                                                   

110 Gary S. Becker, The Economics of Discrimination, 2d ed., Economics Research Studies of the 
Economics Research Center of the University of Chicago (Chicago, University of Chicago Press, 
1971). 
111 Grutter, 539 U.S. at 346 (Ginsburg, J. concurring). 



 

211 

Ginsburg’s argument is essentially that minorities are gaining more and more access to 

human capital, which will eventually allow them to compete “equally” in school 

admissions. Both O’Connor and Ginsburg appear to be affirming that equality will 

naturally emerge from the regular functioning of the human capital market. For 

Ginsburg this will come once the lingering effects of de jure discrimination have worked 

their way out of the system (social progress). For O’Connor, it is just about giving the 

market sufficient time to correct itself insofar as racism is inefficient. 

I want to put Ginsburg’s opinion in Grutter in the context of her opinion in its 

companion case: Gratz v. Bollinger. Gratz addressed the permissibility of the University 

of Michigan’s undergraduate admissions policy that automatically awarded 20 points 

out of the 100 needed for admission to members of an underrepresented racial or ethnic 

minority. The Court struck down this policy, and Ginsburg dissented. In dissent, 

Ginsburg argues that what made the historic use of race so odious was that it affected a 

discrete and insular minority, not, as the majority seems to reason, the classification 

itself. She rejects the majority’s ahistorical formalism. She compellingly makes the case 

that the “effects of centuries of law-sanctioned inequality remain painfully evident in 

our communities and schools.”112 She argues that the Court’s previous jurisprudence 

identified “race a ‘suspect’ category, not because race is inevitably an impermissible 

classification, but because it is one which usually, to our national shame, has been drawn 

                                                   

112 Gratz, 539 U.S. at 298 (Ginsburg, J., dissenting). 
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for the purpose of maintaining racial inequality. [And so] where race is considered for 

the purpose of achieving equality, no automatic proscription is in order.”113 However, 

there is a deep irony in Ginsburg’s position on the danger of conflating “class” with 

“classification” considering she was the one, while heading the women’s rights initiative 

at the ACLU, who developed the legal strategy of bringing a case that discriminated 

against men as a means of establishing a higher level of scrutiny for laws that classified 

on the basis of gender (rather than one that discriminated against women). This strategy 

was successful and has been recently lauded in the two recent films on the Justice, as 

well as other materials that make up the current hagiography of “RBG.” Its 

consequences for affirmative action have gone unnoticed, or at least unspoken.  

Furthermore, like in Grutter, even though Justice Ginsburg embraces an explicitly 

anti-racist position, she cannot escape the market frame. She once again falls back to a 

theory of market equality when she embraces strict scrutiny for all classifications (after 

referencing the example of gender explicitly): “Court review can ensure that preferences 

are not so large as to trammel unduly upon the opportunities of others or interfere too 

harshly with legitimate expectations of persons in once-preferred groups.”114 This too 

constructs affirmative action as illegitimate. As Harris’s work so clearly articulates, to 

validate expectations built on racial subordination is to give that subordination the 

                                                   

113 Gratz, 539 U.S. at 301 (Ginsburg, J., dissenting). 
114 Gratz, 539 U.S. at 301 (Ginsburg, J., dissenting).   
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protection of law. Admittedly, it is a much milder articulation of the innocent white 

victim than Justice Powell’s, but the same legitimation of the market rationality 

undergirds it. The contrast between Ginsburg’s stated anti-racist intent and the 

assumptions at the heart of the logics she employs illustrates the significance of the fact 

that neoliberal private law logics are trans-partisan. Even beyond the fact that the 

“liberal” position on affirmative action was redefined in capitalist terms by O’Connor, 

those justices attempting to stake out a different position ultimately reinforce its 

fundamental assumption about the potential for the market to be neutral—that racism is 

merely a market failure to be fixed, failing to problematize the inherent biases of the 

market frame more generally.  

V. The Shell Remains 

With Grutter the Court reached the shocking moment of transition from a liberal 

model to a fully neoliberal model of equality based on human capital. But Grutter is not 

the Court’s most recent affirmative action case. This section will look at how the 

neoliberal diversity rationale has played out since Grutter. In short, the Court has 

reaffirmed the diversity rationale but retreated further into an understanding of the 

Constitution as “colorblind” and so the subsequent cases circumscribe an ever-smaller 

sphere for government intervention in the name of racial equality.   
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Parents Involved in Community Schools v. Seattle School District 
(2007)  

Parents Involved in Community Schools v. Seattle School District (2007) was a 

consolidation of two cases: one from Seattle115 and one from Louisville, Kentucky.116 At 

issue in each was a voluntary school integration plan expressly designed to achieve 

diversity and avoid racial isolation—an increasing problem throughout the country. A 

divided court struck down the use of these plans. Chief Justice Roberts wrote the 

opinion of the Court, which Kennedy signed onto for parts I, II, III-A, and III-C. 

However, Kennedy also wrote the swing concurrence, per usual attempting to split the 

                                                   

115 In Seattle, there are 10 schools within the district, some of which are objectively better 
resourced and produce better student outcomes than others. Before the beginning of ninth grade, 
each student is asked to rank the schools in order of preference. As one might imagine, there is 
more preference for these high achieving schools than there are available slots. If a school is 
oversubscribed a series of "tiebreakers" are administered. The tiebreaker is not always race. In 
fact, the first tiebreaker is whether or not a student has a sibling who attends the school. The 
second is race, but again not as a simply decisive factor. If and only if, the oversubscribed school 
is not within 10 points of the racial make-up of the district itself, a preference will be given to the 
student whose race will bring the racial composition more in line with the racial composition of 
the district. Although the schools were never legally segregated, housing discrimination along 
racial lines has led to de facto segregation reflected in the school system.  
116 In contrast to Seattle's racial history, in 1973 a federal court found that Jefferson County had 
maintained a segregated school system, and in 1975 entered a desegregation decree which was in 
effect until 2000 at which time the District Court found that Jefferson County had eliminated "[t]o 
the greatest extent practicable" the vestiges of its prior policy of segregation and achieved 
"unitary status." In Jefferson County, thirty-four percent of the students in the district are black 
and the other 66% are white. The integration plan required that no school have less 15% or more 
than 50% black students—and that once a school neared either of these extremes of racial 
composition, a student that would further contribute to the racial imbalance would not be 
assigned or allowed to transfer that school. The plaintiff in the Jefferson County case was Crystal 
Meredith, whose white son was denied transfer to particular school because his enrollment 
"would have an adverse effect on segregation compliance." To be clear, he was denied access 
because the school at issue was nearing the 15% black student enrollment, which is already less 
than half the 34% of the student population they represent within the school district.  



 

215 

metaphorical baby, agreeing with the conservatives that the plans were not sufficiently 

narrowly tailored, but agreeing with the liberals that diversity and preventing racial 

isolation were “compelling government interests” for purposes of strict scrutiny 

analysis. Justice Thomas wrote a vitriolic concurrence in which he excoriated the 

dissenting justices for enabling improper intervention in the name of a particular 

formulation of equality: “If our history has taught us anything it has taught us to beware 

of elites bearing racial theories.” Stevens and Breyer both wrote dissents, the former 

critiquing Roberts’s blatant misuse of Supreme Court precedent, the latter decrying the 

Court's reasoning as a “radical step” backward in racial progress. My focus will be on 

Roberts’s opinion for the Court,117 which further embraces the neoliberal model against 

government intervention through the theory of the “colorblind Constitution.” It also 

once again makes clear that the concept of diversity is permissible only when defined in 

relation to the majority and corporations—and cannot be defined in terms of adequately 

representing the minority community. And finally, Roberts constructs the distinction 

between de jure and de facto discrimination in accordance with the private law model of 

                                                   

117 The degree of illogic inherent in the Supreme Court’s affirmative action precedents by the time 
the Court reaches Parents Involved is laid bare in Roberts’s critique of the programs in Seattle and 
Lexington for both relying too much on race (and not enough other factors), and for the minimal 
effect the racial classifications have on the outcome. He laments that “Seattle’s racial tiebreaker 
results, in the end, only in shifting a small number of students between schools.” Parents Involved, 
551 U.S. at 733. If the “harm” were in white students not being admitted to the school of their 
choice, then the more race affected the outcome the harder it would be to justify a program. But 
Roberts is contending the inverse. Again, it is as if he is locating the harm in the cognition of race 
itself.  
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discrimination insofar as it requires malicious intent and direct government 

intervention. 

The Supreme Court prior to this case recognized two possible compelling 

interests in its affirmative action jurisprudence: remedying the effects of past intentional 

de jure discrimination, and from the cases we have been tracing, diversity in higher 

education. The majority concludes that the remedial interest does not apply because 

Seattle public schools never had education-specific segregation laws and Jefferson 

County, which did have segregation education laws, was declared to have achieved 

“unitary status” a decade previous, which the Court interprets to be the final word on 

the possibility of a legacy of intentional discrimination. The Court treats discrimination 

and segregation as problems to be solved only in accordance with the private law model 

of harm from contract, that once the county had been “made whole again” there was by 

definition no longer a legal issue. In this reasoning, the majority in essence reduces the 

legacy of Brown v. Board of Education to the facts of Brown v. Board of Education; intention 

is reduced to intention enacted through education-specific segregation laws. Other kinds 

of discriminatory laws that might affect the segregation of schools such as in housing are 

not considered.118 In other words, segregation through the supposedly natural function 

of society is fine, it is only segregation through government intervention or other 

                                                   

118 Olatunde C. A. Johnson, “Inclusion, Exclusion, and the New Economic Inequality Symposium: 
The Constitution and Economic Inequality,” Texas Law Review 94 (2016 2015): 1647–66. 
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disruption of this natural ordering that is suspicious and falls within the purview of the 

law. As Jodi Melamed has argued, in this moment, “ideologies of democracy, 

nationalism, and multiculturalism are key to racial capitalist processes of spatial and 

social differentiation that truncate relationality for capital accumulation.”119 Under the 

neoliberal paradigm, coming out of the work of Hayek, the market is understood to be a 

neutral processor of information. Thus, if discrimination requires intentional malice, the 

market by definition cannot be discriminatory. 

The second possible compelling interest recognized in the Court’s jurisprudence 

is of course diversity in higher education, coming out of Grutter. Roberts’ opinion casts 

doubt that the interest in diversity could be extended to elementary and secondary 

education. The reasons Roberts gives boil down to this: that the educational 

environments of elementary and high school are not as closely associated with the 

“marketplace of ideas.” Implicit in the framing as not closely associated with the 

marketplace of ideas is the fact that they are not as closely related to preparation to 

participate in a globalized marketplace (and only indirectly tied to diversity as 

functioning within the human capital market at all). Furthermore, unlike in Grutter, 

corporations are not demanding it. In contrast to the outpouring of corporate amicus 

briefs in Grutter, the only amicus brief representing the supposed business interest in 

                                                   

119 Melamed, “The Spirit of Neoliberalism: From Racial Liberalism to Neoliberal 
Multiculturalism,” 79. 
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integrated primary and secondary schools in this case was the Kentucky Chamber of 

Commerce. Most of the briefs in Parents Involved were instead filed by civil rights 

groups, educational and child advocates, law professors, historians, etc. 

Despite pontificating on the issue, Roberts does not actually decide the question 

of whether diversity could be a compelling interest at the primary and secondary 

education levels because he holds that even if that interest did exist, the voluntary 

integration plans at issue are not narrowly tailored to it. And in so doing, Roberts’ 

opinion affirms the importance of “critical mass” as a limit to the Court’s recognition of 

diversity as a compelling interest. He rejects the integration plans as “narrowly tailored” 

because the remedy is defined in relation to the actual minority communities not the 

“critical mass” at which the educational benefits of diversity are rendered for everyone. 

Critical mass is a ceiling. The reemphasis of critical mass as a limit defined by the benefit 

derived by others affirms that diversity as a form of surplus value rather than a more 

traditional property interest insofar as does not accrue to its possessor (nor is it even 

defined in relation to its possessor but always limited by the effect/value it can produce 

for those in power.). 

Additionally, Roberts’s analysis of the interest in “diversity in the context of 

higher education” makes explicit the neoliberal valorization of the individual as one 

who produces her own identity and the eschewal of the group identity. He writes, “The 

entire gist of the analysis in Grutter was that the admissions program focused on each 
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applicant as an individual, and not simply as a member of a particular racial group.”120 In 

short, race can be something that contributes to one’s overall human capital portfolio, 

but it cannot be treated as a value in itself. It is “diversity” and not “race” insofar as it is 

about what multicultural value you personally bring to the table to benefit the 

institution and the other students, and not about your membership in a group (which is 

“race” not “diversity”). The Court in essence treats groups as historical artifacts of a less 

progressive time. Kimberlé Crenshaw has termed this the Court’s “vulgar anti-

essentialism.”121 Colorblindness borrows recognition of the socially constructed nature 

of race articulated by critical race theory (CRT) and uses it to argue that to even speak of 

such groups “reproduces illegitimate categories that mask over difference rather than 

describe commonalities.”122 The individual experience is the only one the Court is 

willing to consider.  

 The most telling and memorable part of Roberts’s opinion comes at its 

conclusion. He writes, “The way to stop discrimination on the basis of race is to stop 

discriminating on the basis of race.”123 This statement echoes Milton Friedman’s 

contention that government intervention creates many of the problems it seeks to solve, 

                                                   

120 Parents Involved in Community Schools v. Seattle School District No. 1, 551 U.S. 701, 722 (2007). 
121 Kimberlé Crenshaw, ed., Critical Race Theory : The Key Writings That Formed the Movement (New 
York: New Press, 1995), https://find.library.duke.edu/catalog/DUKE002110655. 
122 Cheryl I. Harris, “Equal Treatment and the Reproduction of Inequality Symposium: The 
Constitution and the Good Society: The Constitution of Equal Citizenship for a Good Society,” 
Fordham Law Review 69 (2001 2000): 1173. 
123 Parents Involved, 551 U.S. at 748. 
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and assumes that the market if left to its own devices would function as a neutral 

processor of information. In Free to Choose, the Friedmans argue that attempts to assuage 

racial discrimination such as busing likely exacerbated the problem and prevented the 

market’s ability to work discrimination out of its system. In advocating for the voucher 

plan of “school choice” the Friedmans argued that such privatization would “moderate 

racial conflict and promote a society in which blacks and whites cooperate in joint 

objectives, while respecting each other’s separate rights and interests.”124 The 

government, they contend, is what is perpetuating racial divide: “Let schools specialize, 

as private schools would, and common interest would overcome bias of color and lead 

to more integration than now occurs.”125 Justice Thomas’s concurrence in this case takes 

Friedman’s logic a step further: he not only rejects affirmative action as a means of social 

progress, calling it “racial paternalism,” but also argues “its unintended consequences 

can be as poisonous and pernicious as any other form of discrimination.”126   

Thomas’s concurrence also emphasizes the theory of reliance interest in a way 

that speaks to an underlying human capital logic. The crux of his argument is that taking 

away privileges whites have come to expect might breed racial animosity: “This type of 

exclusion, solely on the basis of race, is precisely the sort of government action that pits 

the races against one another, exacerbates racial tension, and 'provokes resentment 

                                                   

124 Friedman and Friedman, Free to Choose, 165. 
125 Friedman and Friedman, 166. 
126 Adarand, 515 U.S. 200 (1995) (Thomas, J., concurring). 
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among those who believe they have been wronged by the government's use of race.”127 

This is precisely and explicitly what Harris identified decades earlier when she indicted 

the Court for legally protecting the expectations brought about through the legacy of 

white supremacy. It just does so through a specifically human capital/law-and-

economics framework. Although Roberts and Thomas are at the extreme, as I have 

shown, the validation of these expectations as the natural functioning of the market is 

something the liberal justices have also embraced.  

Fisher v. University of Texas at Austin (2016) 

When the Court agreed to hear Fisher v. University of Texas at Austin many 

assumed it was the death knell of affirmative action. And on the surface, this made 

sense. One could clearly see that the liberal ideas that originally undergirded the Court’s 

embrace of affirmative action no longer held much sway with the members of the 

Roberts Court. But such predictions were too pessimistic, which is to say they were not 

cynical enough. What they failed to recognize in these predictions was that affirmative 

action had been rendered neoliberal-compatible in its reconception as “diversity” and 

through the importation of the logic of human capital. And so, against predictions, the 

Fisher Court merely affirmed its prior neoliberal reasoning for the circumscribed 

existence of affirmative action and allowed its hollowed-out form to survive another 

day.  
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222 

At issue in Fisher was the admissions policy at the University of Texas at Austin. 

UT Austin automatically accepts the top 10% of each Texas high school’s graduating 

class and then fills the remaining slots according to a “holistic” process that considers 

among other factors, a student’s race. Abigail Fisher, a white woman who was not in the 

top 10% of her high school class was denied admission through this second step in the 

selection process. Because that second step considered race, Fisher challenged her 

rejection in Court as a violation of equal protection. The Court upheld UT Austin’s 

program.  

Justice Kennedy writes for the majority, defending the concept of “critical mass,” 

and defending diversity as a compelling interest in more concrete terms, including 

emphasizing the anti-stereotyping effect. Fisher had argued that the school’s compelling 

interest in diversity was not sufficiently defined because it failed to identify more 

precisely what level of minority enrollment would constitute a “critical mass.” Kennedy 

rejects this argument, reasoning that such precise definition of quotas was precisely 

what the Court’s precedents prohibited. Highlighting its instrumental nature, Kennedy 

clarifies “critical mass” is defined not in terms of minority enrollment “but as an interest 

in obtaining the educational benefits that flow from student body diversity.”128 

However, he is quick to qualify that this interest in diversity “cannot be elusory or 

amorphous” but instead “must be sufficiently measurable” such that the programs 

                                                   

128 Fisher v. University of Texas at Austin, 136 S.Ct. 2198 (2016) [referred to as Fisher II].  
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designed to achieve it can be subject to judicial scrutiny. Such measurable goals in this 

case, Kennedy writes, include ending stereotypes, promoting cross-racial 

understanding, “preparing students for an increasingly diverse workforce and society, 

and cultivating leaders with legitimacy in the eyes of the citizenry.” And so, with the 

needs and legitimacy of democratic capitalism at the center of the justification, the Court 

preserves the remnants of affirmative action.  

Legal historian and scholar Deborah Dinner’s work illustrates how, in the 

context of gender discrimination law, anti-stereotyping is directly tied to the rise of the 

human capital model (although she doesn’t put it in precisely those terms). The anti-

stereotyping principle that Kennedy is pointing to here, and notably Ginsburg used in 

her arguments against discrimination on the basis of sex, Dinner argues appears in this 

historical moment because anti-stereotyping as a model of anti-discrimination “affirms 

individualism” and “the elimination of market irrationalities.”129 She illustrates that the 

theory of anti-stereotyping formulates the harm as the introduction of “an artificial 

limitation on an individual's capacities, choices, and … forms of expression.”130 Dinner 

sums it up, “Anti-stereotyping theory reinforces neoliberal conceptions of the archetypal 

legal subject, injury, and remedy. The neoliberal subject is the autonomous individual 

                                                   

129 Dinner, “Beyond Best Practices,” 1099. 
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acting without constraints in the marketplace; artificial restraints on such action 

constitute injury; and the actor’s unfettering is an ideal remedy.”131  

Justice Alito’s dissent in Fisher II provides an uncomfortable reminder of the 

degree to which the current discourse surrounding “diversity” and human capital in the 

affirmative action debates excludes questions of class. Alito asserts that although UT 

Austin did not make this argument before the Supreme Court, in the court below, the 

Fifth Circuit, the university contended that the Top Ten Percent plan did not produce a 

sufficiently diverse student body because it resulted in the “wrong kind of African-

American and Hispanic students.”132 He quotes Circuit Court Judge Garza's dissent 

below, which indicted the majority of the Fifth Circuit panel for concluding that 

minorities admitted under the Top Ten Percent Plan are “somehow more homogenous, 

less dynamic, and more undesirably stereotypical than those admitted under holistic 

review.”133 Alito next cites the claim made in UT Austin’s brief to the Fifth Circuit that 

this race-conscious holistic approach was required to admit “the African-American or 

Hispanic child of successful professionals in Dallas.”134 This desire to use “diversity” 

affirmative action programs to accept students with more social capital does not appear 

to be unique to UT Austin. “Among students who identify as black, immigrants from 

                                                   

131 Dinner, 1101. 
132 Fisher II, 136 S.Ct. at 2216 (Alito, J., dissenting). 
133 Fisher II, 136 S.Ct. at 2217 (Alito, J., dissenting). 
134 Fisher II, 136 S.Ct. at 2216 (Alito, J., dissenting) (quoting Brief of Respondents, O.T. 2012, No. 
11-345 p. 34). 
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African nations and their children are overrepresented, as are racially mixed 

individuals, while those who had four grandparents born in the United States are 

dramatically underrepresented.”135 Because diversity is merely surplus value, traditional 

human capital economics are also taken into account. Alito comes to different 

conclusions than mine regarding the pitfalls of a human capital framework, but his 

analysis does highlight the extent to which affirmative action through the “diversity” 

rationale has been completely divorced from any sort of remedial purpose (even if it is 

still constantly critiqued as being a mere façade for precisely such a purpose), and in fact 

it may at times be antagonistic toward it.136 One of the pitfalls of relying on the needs of 

the market in defining diversity is that the market reinforces existing power relations. 

This tension between affirmative action’s original purpose and current reality highlights 

the significant transformation obscured by the illusion of continuity that makes law so 

central to neoliberalism’s “stealth revolution.” 

The preservation of affirmative action in some ways serves as a release valve for 

the social tensions that might otherwise build. “Diversity” programs are a “cosmetic 

solution pursued by the State” and “upheld, at the behest of the elite institution makers 

by the Court,” even explicitly so in Grutter.137 Sara Ahmed employs a psychoanalytic 

                                                   

135 Leong, “Racial Capitalism,” 2218. (citing Sara Rimer and Karen W. Arenson, Top Colleges Take 
More Blacks, but Which Ones?, N.Y. Times, June 2004 at A1.) 
136 For a further analysis of the complexity of the issues of race and class in the context of 
affirmative action, see Khiara M. Bridges, “Excavating Race-Based Disadvantage among Class-
Privileged People of Color,” Harvard Civil Rights-Civil Liberties Law Review 53 (2018): 65–130. 
137 Delahunty and Perez, “Moral Communities or a Market State,” 702. 
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model to read diversity as functioning at the level of fantasy. Diversity allows the 

multicultural corporation or institution to point to its policies as a means of rebutting 

charges of racism “as if these policies were the point.”138 Diversity has become an end in 

itself, partially to fend of charges of discrimination (allowing more structural forms of 

racism to persist). “Diversity as an ego ideal conceals experiences of racism, which 

means that multiculturalism is a fantasy which supports the hegemony of whiteness.”139 

It is by naming certain forms of racism that others are concealed. 

In this chapter we have seen the privatization of equal protection at a number of 

registers: the privatization of discrimination into personal prejudice, the importation of 

private law frameworks and theories of human capital, and the privatization of the 

concept of equality itself (which is part of a larger trend toward protection as 

“recognition” divorced from materiality). Among its effects, the use of private law 

models in affirmative action jurisprudence “reinforces and valorizes the idea that our 

response to profound and deep-rooted post-de jure inequities can and should be seen as 

a matter of individual entitlements and respect for vestedness, rather than as a matter 

for social and political responsibility and generous vision.”140 The isolation of the 

                                                   

138 Sara Ahmed, “‘Liberal Multiculturalism Is the Hegemony – Its an Empirical Fact’ – A Response 
to Slavoj Žižek,” Darkmatter Journal (blog), accessed March 7, 2019, 
http://www.darkmatter101.org/site/2008/02/19/%E2%80%98liberal-multiculturalism-is-the-
hegemony-%E2%80%93-its-an-empirical-fact%E2%80%99-a-response-to-slavoj-zizek/. 
139 Ahmed. 
140 Frances Lee Ansley, “Stirring the Ashes: Race Class and the Future of Civil Rights 
Scholarship,” Cornell Law Review 74 (1989): 1023. 
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transaction and the use of a private law model of adjudication are the means by which 

the Court erases society and the group and refocuses the Fourteenth Amendment on the 

individual.141 And far from being disguised by the Court, the Supreme Court in Grutter 

explicitly specified this new market focus as the interpretative framework for the equal 

protection clause. Despite this shocking appropriation of the Fourteenth Amendment for 

market ends, there has been little outcry or even accounting of what this shift means.  

Part of the reason this transformation has in many ways gone unchallenged is 

because neoliberalism is now hegemonic—it is not one theoretical account among many 

but, like liberalism before it, a set of principles and modes of governance so ingrained as 

to constitute the common sense of the age. But the political invisibility of this shift is also 

related to the politics of tedium. At first blush, the affirmative action debates feel 

antithetical to the problems of salience and tedium we encountered with the legal 

procedural issues of arbitration and class actions in the first chapter. Unlike those issues, 

affirmative action is very much a part of the popular conversation about the politics of 

the Court. But there is still a politics of tedium at work in these instances insofar as the 

discourse surrounding these cases only happens at the most general level, often only in 

                                                   

141 The shift to a model of privatized personal rights was reaffirmed in the Court’s decision in 
Adarand (1995) when the Court not only denied the significance of the group but positioned the 
very act of grouping as the harm that could infringe the “personal right to equal protection of the 
laws.” Adarand Constructors, Inc. v. Peña, 515 U.S. 200, 227 (1995). The group is not only denied as 
significant but repositioned as in direct conflict with the rights of the individual. 
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terms of which side won. The lens of the liberal-conservative divide is used to occlude 

the convergence of the Court around neoliberal forms of reasoning.  

Even within the legal academy, this is not how these cases are taught. Grutter is 

held out as a whittling away of affirmative action’s protections but its shift in reasoning 

goes unexplored. Having covered these cases in my constitutional law course in law 

school, I was shocked to discover that O’Connor had not only explicitly tied the 

importance of affirmative action to the markets but had cited the briefs of multinational 

corporations when grounding these programs’ constitutional validity. The instrumental 

nature of legal education means that you read cases in excerpted case books that 

emphasize the “rule” that comes out of each case often at the expense of the reasoning. 

Furthermore, as many articles as have been written about the mediocrity of the Court’s 

abortion jurisprudence, legal scholarship has rarely accounted for its connection to the 

Court’s turn to private law and economic modes of reasoning.142    

But if not even law students are paying attention to the legal reasoning, do the 

texts of these opinions matter? Does it matter why the justices uphold or strike down a 

law? Yes, because institutions pay attention even if the public does not, as do the so-

called legal elites—law professors and lawyers. The Supreme Court’s reasoning 

particularly affects the profession. But it also affects many legal academics who 

                                                   

142 There are exceptions, important accounts of this turn to the market state. Interestingly, they do 
not come from the left, but instead build largely off the work of Philip Bobbitt. See Delahunty and 
Perez, “Moral Communities or a Market State.” 
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practiced law or see their role as academics as contributing to the practice of law and as 

a result attempt to craft arguments that might influence the Court, specifically the 

outcome they are seeking. In fact, there is a push among liberal law professors to eschew 

descriptive projects, especially those that might be used to bolster the conservative 

argument on an issue or in a case, as well as those critiques that appear purely academic, 

in favor of projects intended to influence the courts in progressive ways.143 One can 

certainly understand why this is a tempting prescription in light of the success of 

explicitly conservative legal theory. However, this demand for “political” engagement 

has unintended consequences: It legitimizes the Court’s reasoning and the importation 

of private law model into theories of public law. Furthermore, the focus on concrete 

political effects helps foster legal thought’s “considerable capacity for resisting self-

reflection and analysis,”144 which has only become more pronounced in the face of the 

neoliberalization of the academy. Emphasizing the role of reinforcing the liberal position 

also participates in the ideology of erasure, leading many to believe that the current 

Court is making progressive interventions because it is progressive on identity and 

cultural issues. As the Roberts Court further embraces neoliberal principles, persuading 

the Court means functioning within neoliberal logic and is therefore counterproductive 

for the revitalization of critical legal theory. Therefore, we must pay closer attention to 

                                                   

143 Blalock, “Neoliberalism and the Crisis of Legal Theory Law and Neoliberalism.” 
144 Richard Michael Fischl, “The Question That Killed Critical Legal Studies,” Law and Social 
Inquiry 17 (1992): 783. 
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the legal texts rather than be contented to find out that affirmative action will survive 

another day.  

Instead, we need to ask what the Court is protecting. If we look at the affirmative 

action cases analyzed in this chapter, it is not the group that is protected—though 

arguably it has never really been the group. But it is also no longer the individual. What 

is protected in the affirmative action cases is the ability of the markets to dictate law’s 

reach—to ensure that government will not intervene proactively against the needs of the 

market, thereby disrupting its spontaneous order. It is a commitment that the law will 

be flexible and responsive enough to account for the market’s needs even if those same 

actions can no longer be taken in the name social equality or justice. It is exemplary of 

Jodi Melamed’s characterization of contemporary racial capitalism, “deploy[ing] liberal 

and multicultural terms of inclusion to value and devalue forms of humanity 

differentially to fit the needs of reigning state-capital orders.”145 We cannot and should 

not mistake this valuation for protection.  

Coda: State Action in the Age of Corporate Governmentality 

This dissertation has shown how the distinction between public and private law 

has been transformed through the law’s importation of private law modes of reasoning 

into public law. But there is an aspect of the public/private distinction that that we have 

                                                   

145 Melamed, “The Spirit of Neoliberalism: From Racial Liberalism to Neoliberal 
Multiculturalism,” 77. 



 

231 

not yet covered that it is central to the Court’s Fourteenth Amendment jurisprudence: 

the state action doctrine. The state action doctrine, established in the Civil Rights Cases 

(1883), states that the prohibition of discriminatory policies under the Fourteenth 

Amendment (both equal protection and due process) applies only to actions taken by 

the government, not private entities.146 This reasoning has been critiqued as an extension 

of the principles of Lochner v. New York, insofar as it “reflects a greater suspicion of 

governmental than of private power.”147 Justice Harlan wrote a vehement dissent in The 

Civil Rights Cases, in which he advocated for a functionalist approach to the question of 

state action instead of the rigid public/private divide embraced by the majority. Harlan’s 

pleas however went unheeded; the Court has preserved the state action doctrine in 

terms of these bright artificial lines with one notable exception.  

The one moment in constitutional history where it looked like the Court might 

truly account for the imbrication of public and private power was the decision in Shelley 

v. Kraemer (1948). In Shelley, the Court held that judicial enforcement of racial covenants 

(private agreements among residents not to allow racial minorities to move into a 

                                                   

146 The law at issue in The Civil Rights Cases case was the Civil Rights Act of 1875, which 
guaranteed everyone regardless of race the same treatment in areas of “public accommodation” 
be they inns, theaters, public conveyances, or places of public amusement. The Civil Rights Cases, 
109 U.S. 3 (1883). The Supreme Court struck down this law to preserve Jim Crow, holding that 
the Fourteenth Amendment on which it had been based contemplated only “state action” and not 
“individual invasion of individual rights. The Civil Rights Cases, 109 U.S. at 11. The Court 
grounded this the language of the Fourteenth Amendment, which begins “No State shall make or 
enforce…” 
147 Mark Tushnet, “Shelley v. Kraemer and Theories of Equality,” New York Law School Law Review 
33 (1988): 391. 
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neighborhood) violated the guarantees of the Fourteenth Amendment. The Court held 

that the residents could abide by the covenant voluntarily without running afoul of the 

Fourteenth Amendment, but once they turned to the courts for judicial enforcement it 

would constitute “state action” and therefore be prohibited.148 This logic recognizing 

how private power wields the power of the state has not been preserved or extended.149 

Instead, the Court has returned to a narrow definition of “state action,” limiting it to 

official government action by the executive and legislative branches of government.  

In the current moment it is exercises of corporate power that make the state 

action doctrine appear the most like arbitrary line-drawing. The degree to which 

corporations rule over our lives is sometimes referred to as “corporate governance,” but 

that is a term of art in law, meaning the internal governance of a corporate entity, and so 

to distinguish it and to highlight the importance of the relation to the subject I will 

instead refer to “corporate governmentality.” The degree may be new, but the idea that 

corporations constitute a form of private government is not. “Monopoly” was originally 

used to describe a delegation—an exclusive grant of power from the government to 

work in a particular trade/traffic in a certain good.150 Senator Sherman, author of the fist 

federal anti-trust law (The Sherman Act), remarked on the senate floor that, “If we 

                                                   

148 Shelley v. Kraemer, 334 U.S. 1 (1948).  
149 Tushnet, “Shelley v. Kraemer and Theories of Equality.” 
150 Stefan Padfield, “Finding State Action When Corporations Govern,” Temple Law Review 82 
(2010 2009): 703–36. Padfield argues that we should substitute “corporation” for “majority” when 
reading Madison’s warnings in the Federalist Papers, the “founding fathers” were aware of the 
risk that corporate power posed. 
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would not submit to an emperor, we should not submit to an autocrat of trade, with the 

power to prevent competition and to fix the price of any commodity.”151 For the first half 

of the twentieth century the courts interpreted antitrust cases not only in terms of 

market share but also about limiting concentrations of power in both the economic and 

political spheres. In United States v. Columbia Steel, Justice Douglas explained, “The 

philosophy of the Sherman Act is that . . . All power tends to develop into a government 

in itself.”152 This understanding of antitrust, as well as the more general recognition of 

corporations as government, disappeared from mainstream legal discourse with the rise 

of neoliberalism.153 But with the advent of corporations like Google and Amazon, which 

span multiple areas of our lives, this issue is newly urgent.154  

What does it mean to say that corporations govern today?155 To answer this 

question in the context of state action, I want to build on a taxonomy of corporate power 

that Lina Khan and Zephyr Teachout offer. They examine three kinds of governmental 

                                                   

151 Zephyr Teachout and Lina Khan, “Market Structure and Political Law: A Taxonomy of 
Power,” Duke Journal of Constitutional Law & Public Policy 9 (2014): 61. 
152 Teachout and Khan, 65. 
153 The particular role of the Chicago School thinkers played in transforming this perception is 
discussed in Chapter One.  
154 Due to this urgency and with the rise of law and political economy, this critique is returning to 
legal scholarship, see Lina M. Khan, “Amazon’s Antitrust Paradox,” Yale Law Journal 126 (2017 
2016): 710–805. 
155 There are so many ways to answer this. One piece of this answer, not covered here, is about 
labor. Elizabeth Anderson’s recent work Private Government argues that political theory needs to 
account for the autocratic form of governance most people experience at work. Furthermore, as 
the borders between work and non-work get fuzzier, there are fewer and fewer areas of our lives 
that are entirely separate from the power structures of employment.  
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power that corporations are able to exercise in the current moment: the power to set 

policy, the power to regulate, and the power to tax.156 The power to set policy is an 

indirect form of power that wields existing governmental power structures.157 It is tied to 

the “bigness” problem—corporations are not only too big to fail but also too big to 

offend (or even to allow not to succeed). As a result, even in the absence of lobbying, if a 

company is sufficiently large relative to the nation’s economy, legislators will design 

laws to ensure the stability of the corporation. Corporations can also wield this power 

coercively by threatening to leave the United States. This coercion is effective because 

under neoliberalism the State’s legitimacy is tied directly to its economic growth and 

ability to compete in global marketplace.  

Unlike the power to set policy, the power to regulate does not wield but 

bypasses existing state structures—sufficiently large companies have the power to steer 

the market in a way akin to regulation.158 The corporate power to tax is the systematic 

                                                   

156 Teachout and Khan actually lay out four, but I found their “power of dominance” 
unconvincing.  
157 Kahn and Teachout argue the power to set policy extends far beyond lobbying to include 
financing of think tanks and scholarship, as well as the revolving door between businesses and 
the government agencies that supposedly regulate them. 
158 Teachout and Khan offer two examples: (1) in the 1990s almost all deodorants came packaged 
in paper boxes. Wal-Mart executives decided this added unnecessary cost and told suppliers to 
eliminate it. Today regardless of the retailer almost no deodorants are sold in paper-boxes. (2) 
Zilmax is a feed hormone given to cattle in the final weeks of their lives to bulk them up. It hit the 
market in 2007 but research that it harmed the quality of the meat kept farmers from buying it. 
However, once the four meatpackers that control 85% of the market signaled they would except 
Zilmax-fed beef, it quickly became widespread. However, in late 2012 when it became clear that 
this drug was making cattle sway and display strange symptoms, Tyson announced it would no-
longer accept Zilmax fed animals and the use disappeared almost overnight. At no point was the 
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capture of resources for private ends. For a long time, monopolies themselves were 

described in terms of a kind of “tax” insofar as a monopoly enables a corporation to 

raise what it charges and lower what it pays suppliers.  

To Khan and Teachout’s taxonomy, we can add a few more forms of corporate 

governmentality, including the ability to define ambiguous aspects of enacted laws via 

unopposed action or “filling in the gaps,” and the ability to violate enacted laws without 

repercussions. We can also add what Steven Lukes terms the “third dimension of 

power” whereby corporations exert influence to keep potential issues out of democratic 

politics.159 Finally, as discussed in the first chapter, the advent of arbitration extended 

corporate governmentality into the judicial realm such that corporations are able to 

define the terms on which employees seek to vindicate even their public law rights. 

Despite all these government-like exertions of power, in recent jurisprudence the Court 

has treated corporations as people, subject to protections, as opposed to governments 

from which we need protecting.160  

As corporations govern more and more of our daily lives, and even mediate our 

relationship to the state, the state action distinction becomes ever-more untenable. et, it 

shows no sign of waning. This dissertation has accounted for all the ways that the Court 

                                                   

government involved, “rather, it was a handful of executives that governed the quality of our 
beef supply.” Teachout and Khan, 53-54. 
159 Padfield, 711 (citing Steven Lukes, Power : A Radical View, 2nd ed. (New York : Palgrave 
Macmillan, 2005). 
160 Corporate personhood is not new, but the fiction is being expanded in unprecedented ways to 
offer them more protections. 
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is whittling away the 14th Amendment, but perhaps the most profound comes from the 

fact that we are governed as much by corporations as by the state under neoliberalism, 

and so the protections the 14th Amendment provides cover an ever-finer sliver of our 

lives. 
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Conclusion 
“By 1940, it was a sign of legal sophistication to understand the arbitrariness of 

the division of law into public and private realms. No advanced legal thinker of that 

period would have predicted that forty years later the public/private dichotomy would 

still be alive and, if anything, growing in influence.”1 As critical legal historian Morton 

Horwitz reminds us, the task therefore is not to disprove the validity of the 

public/private distinction, but to account for its strange persistence and to understand 

how it operates in a given historical moment.2  

The traditional challenge to the public/private distinction is the one discussed at 

the end of the previous chapter with regard to “state action.” In essence, this critique 

asserts that there is no such thing as private power—that the State is always complicit in 

its exercise. This was the central contention of the first wave of legal realists and is still 

highly relevant today as neoliberalism constructs a picture of the market and State as 

wholly separate. But as this dissertation has shown, under neoliberalism the 

public/private distinction is also dissolving from the other side. Not only is private law 

                                                   

1 Morton J. Horwitz, “History of the Public/Private Distinction,” University of Pennsylvania Law 
Review 130 (1982): 1426–27. 
2 According to Horwitz the public/private distinction roughly approximated reality in nineteenth-
century decentralized competitive capitalism, but it hasn’t since. Therefore, Horowitz ties the 
ascendancy of the distinction into the realm of ideology directly to the reactionary stance in the 
wake of WWII—a growing sense that any substantive formulation of the “public interest” was a 
step toward totalitarianism (an argument Hayek explicitly makes in The Road to Serfdom). It is in 
this moment that “public interest” came to be primarily formalist in its conception: interest-group 
pluralism. The State “came to be redefined as simply a reflection of the sum of the vectors of 
private conflict.” 
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never separate from public power, but over the last 50 years, public law has been 

subsumed, hollowed out, and redefined by private law. In accounting for the loss of a 

distinct concept of public law in the Court’s 14th Amendment jurisprudence, this 

dissertation intervenes in three distinct discourses: legal scholarship, critical theory, and 

politics.  

As an Intervention in Legal Scholarship 

In an article in 2014, “Neoliberalism and the Crisis of Legal Theory,” I advocated 

for a new critical legal studies movement. In particular, I argued for the importance of a 

critique of neoliberalism within legal scholarship that engaged concrete doctrinal 

developments. I argued such a project would allow legal scholars to put the pieces 

together to reveal the larger logic of law’s relationship to neoliberalism and to see the 

depth of the entrenchment of neoliberal thought, which is too often treated by legal 

scholars as contained within the sub-discipline of “law and economics” or located only 

on the conservative side of the Court. This dissertation, in many ways, has been an 

attempt to embody that critical project. It has shown that “law and economics” thinking 

has extended far beyond a subdiscipline, and beyond private law, to redefine even those 

values and legal concepts thought to be at the center of liberal constitutionalism. Market 

logics have been taken inside the very concepts of equal protection and due process. I 

have attempted to account not only for the fact of this transformation, but also for the 

jurisprudential processes and forms of reasoning through which it occurred.  
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I see this dissertation as part of an emerging critical movement within legal 

scholarship converging around “law and political economy” and critiquing the 

reemergence of market fundamentalism in the courts and legal academy. I feel that my 

dissertation offers a unique contribution insofar emphasizes the difference between 

neoliberal jurisprudence and the form of economic fundamentalism embraced by the 

Court in the Lochner era. In the Lochner era, market liberty was put above many other 

values, but it was applied to literal markets and contracts. Under neoliberalism, the 

detachment of free-market fundamentalism from literal markets has allowed its logic to 

permeate many areas of law that are not directly about economic exchange.  

This dissertation also makes a unique contribution to the law and political 

economy conversation by emphasizing the trans-partisan nature of these logics on the 

Court—showing how even when the liberal justices push back against some of the more 

blatant pro-market developments, they more often than not do so from within the logic 

of neoliberalism. This can be explained through neoliberalism’s hegemonic status, but in 

my analysis, I also illustrated the outsized role Justice Lewis Powell played in 

introducing the logics on both sides of these constitutional debates. The narrative of 

Powell in legal scholarship is that despite being pro-business, he was fundamentally a 

moderate, the proverbial “swing justice.”3 This idea of Powell as a “swing justice” who 

                                                   

3 His opinion in Bakke is normally the first example held out to prove this fact, but as my third 
chapter illustrated, that opinion was the lynchpin for the transformation of affirmative action 
protection into the market-based protection of “diversity.” 
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was unpredictable in his decisions can only be maintained if one looks at his 

jurisprudence through the lens of partisan politics. If one looks at the form of his 

reasoning, his use of free-market and private law models to depict and construct the 

legal sphere was markedly consistent. Whether that consistency was motivated by the 

explicitly pro-business ambitions he laid out in his infamous memo, his own personal 

Hayekian worldview, or whether it stemmed from the fact that Powell ascended to the 

Supreme Court having only ever practiced corporate law, is beside the point. As the 

prototypical neoliberal justice, Lewis Powell introduced market and private law logics 

into the “liberal” positions on the Court in ways with lasting legacies and profound 

consequences.   

As an Intervention in Critical Theory 

This dissertation has shown why critical theory must move beyond the image of 

law depicted in legal and political theory and engage directly with doctrinal 

developments and the Court’s jurisprudence. Throughout the dissertation, I used the 

concept of a “politics of tedium” to highlight how law’s complex and esoteric nature 

function as a tactic employed by corporations and members of the Court to circumvent 

political critique under neoliberalism. In light of this, I argued that critical theory must 

account for legal tedium at both the methodological and substantive levels. At the 

methodological level, doing so means recognizing that law is often diabolical in its 

incrementalism and refusing to read cases as standalone texts, instead tracing legal 

developments and reasoning over time. At the substantive level, doing so means 
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accounting for the tedious parts of law, including legal procedure, that are often difficult 

to discern without legal training. Engaging with these areas of law will be an arduous 

task but it is also a necessary one to understand how legal power functions in this 

moment. In addition to tedium, perhaps my most direct contribution to the critical 

account of law and neoliberalism is the illustration that neoliberal legality is not solely 

about the Court’s embrace of market logic but about the importation of private law 

frameworks of contract, property, and private civil adjudication.4  

  There are two gaps in the critical account of law and neoliberalism that this 

dissertation only gestured toward but need to be filled. First, critical theory needs a 

better account of how legal discourse interacts with politics and other forms of power. 

Language is connected directly to material effects in the world through law, or as Robert 

Cover put it, “Legal interpretation takes place in a field of pain and death.”5 Although 

the violence examined within this dissertation is structural and biopolitical, it is violence 

nonetheless, and critical theory needs a more robust account of the relationship between 

language and violence in law. Second, the concept of “privatization” is ubiquitous and 

yet undertheorized in the critical literature on neoliberalism. At various points, I have 

highlighted the slipperiness of the concepts of “private” and “privatization” within legal 

                                                   

4 This distinction allows us to recognize that within law so-called market frameworks are often 
tied to private law models which entail aspects not inherent to the market itself. In particular, I 
examined the Court’s use of estoppel, the framing of public law issues in ways that isolate the 
parties involved as well as the transaction.   
5 Robert M. Cover, “Violence and the Word,” Yale Law Journal 95 (1986 1985): 1601. 



 

242 

discourse, but we need a more precise accounting to differentiate among its various 

forms.  

As an Intervention in Politics 

At a more fundamental level, this dissertation has shown how the Court has 

hollowed out American constitutional ideals and rearmed them in service of existing 

economic power structures. The Court’s protections under the 14th Amendment have 

always been insufficient and unequally distributed, but with the loss of a distinct 

concept of public law, the scope of these protections has been redefined according to 

what the market demands and what it can tolerate. Therefore, substantive protection of 

access to abortion or affirmative action, would require more than the liberals on the 

Supreme Court succeeding over the conservatives, it would require displacing the rights 

themselves from private-economic landscapes on which both the conservatives and 

liberals have placed them.  
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