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Abstract

This dissertation explains how land courts enforce their rulings in Colombia’s ongoing
land restitution program, and, in turn, why politicians and bureaucrats comply with
these judicial decisions protecting property rights, while others do not. Our current
understanding of enforcement is mostly derived from analyses focused on the politi-
cal actors involved and the electoral incentives following a rational choice approach.
Instead, the argument developed here proposes that to explain variation in compli-
ance with judicial decisions, it is necessary to jointly examine the interaction between
different levels of state capacity and the political will to comply with those decisions.

Based on this interaction, I propose a typology of patterns of compliance. On one
hand, two ideal types, full and noncompliance, are observed when politicians are either
committed to comply with those decisions in municipalities with higher state capacity
where infrastructural conditions, as other presence of state institutions, allowed to
fully comply with rulings protecting property rights; whereas noncompliance occurs
when low state capacity conditions become the perfect excuse for those politicians who
do not have any willingness to comply. On the other hand, they differ from patterns
of partial compliance where external constraints condition the relative strength either
of the levels of state capacity or the political will of elected officials. I expect that
under high state capacity, low compliance will occur when politicians without political
will, will lack the incentives to fully comply and will partly comply with judicial

decisions as they are pressured by societal groups, namely, groups in favor of the
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victims. Finally, medium compliance will result when politicians, with political will,
face constraints under low state capacity contexts that impede the full compliance
with judicial decisions in favor of victims’ property rights.

In the first part, I further developed the mechanisms that explain the relevance of
the interaction between state capacity and political will to explain both enforcement
and compliance with judicial decisions. Chapter 1 offers an alternative conceptual-
ization and measure of state capacity by bringing a neglected dimension of it: the
legal capacity. I argued that the role of legal capacity, -observed as the presence of
judges, attorneys, inspectors, watchdog agencies-, is a crucial constrain to politicians’
noncompliance. Chapter 2 instead puts politics front and center. Using a regression
discontinuity design in close mayoral elections, the chapter causally identifies the role
of political will in the implementation of the land restitution rulings.

After testing the empirical implications of the macro-level theory of compliance,
the second part of the dissertation focuses on how land restitution judges achieve
compliance with their rulings. Leveraging the institutional innovation by which land
restitution courts preserve the competence over their rulings, I explain the effect of
the oversight mechanisms on the compliance with these decisions. By exploiting the
random assignment of cases to judges, I find that a ruling is more likely to be comply
with if the case was assigned to a judge who is more active in taking post-rulings
actions to ensure enforcement.

The final chapter assesses this gap between the legal definition of property rights
and their actual enforcement on the ground at the household level. By using a
conjoint experiment embedded in a rural household survey, I find strong support for
the strength of prior property rights before the dispossession, and to lesser extent,
the individual’s expectation of enforcement matter when deciding to bring a case.

To empirical evaluate this enforcement gap, I wield a broad variety of empirical



tools, including computational methods to build original datasets, experimental and
quasi-experimental research designs, original surveys, extensive fieldwork, and a close
collaboration with state agencies in the collection of administrative datasets with

compliance outcomes.
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1

Introduction

In the last decade, the village of Lomitas in the Municipality of Santander de Quilichao
in Colombia has seen 85 families return thanks to several restitution sentences that
returned the lands to peasants who were forcibly displaced during the conict. The
land restitution courts issue a property title and order various remedies, for both
individual bene ciaries and communities, including the provision of public services
such as the construction of access roads, public lighting, and the reconstruction of
schools, police stations, and health care centers. Implementing the restitution rulings
has enabled many displaced families to rebuild their lives, return to their land, and
bene t from their productive projects in this entire village.

Courts' orders, however, are not always fully enforced. The restitution of land
rights and other remedies rely on mayors, governors, and state agencies who fully
or partially comply or do not comply at all. For instance, partial compliance has
been observed in the land claim of the indigenous community, Embera Kato. On
September 23, 2014, the Land Restitution Tribunal in Antioquia restituted 50,000

hectares to the Alto Andagued River community. In their ruling, the three-justice



panel declared that the mining multinational AngloGold Ashanti had bene ted from
the forced displacement of this indigenous community when they had to ee their
lands to avoid getting caught in the cross re between the FARC guerrilla and the
paramilitaries. Although the lands were successfully returned, most of the orders for
compensation, reparation, and provision of public goods remain unful lled. State
agencies have done little in these cases to ensure that the restitution and additional
reparation policies are fully implemented.

As an example of noncompliance, on March 9, 2020, the Land Restitution Tri-
bunal in Antioquia ordered the restitution of property rights to two families, Villalba-
Alaron and Herrandez-Daz, who were dispossessed of their lands. In 1992, paramil-
itaries made them sell their properties for derisory sums, with the typical threat of
'l can buy the land from you today, or buy it from your widow tomorrow." After
six months, both properties were bought by the wife of a former magistrate of the
Constitutional Court, Jorge Pretelt, and were included in a larger property of 245
hectares dedicated to extensive cattle raising. The Court declared that the Pretelt
couple had not acted in good faith and that they had bene ted from the dispossession
of the victims' lands. With the pandemic, the judicial process to hand over the prop-
erties to the victims has been canceled several times. In November 2021, the victims
reported that they had not been able to return to the land due to threats and that
their farm was burned. Currently, the victims are seeking security protection from
the state.

These stories are part of the ongoing land restitution process in Colombia. In 2011,
the Colombian government passed the Victims' Law No0.1448 to make reparations to
the internally displaced persons during the war. These stories share similar traits
with the stories of more than ve million persons who were deliberately forced to

ee their homes by armed groups or abandoned their lands to avoid being caught in



the cross re between guerillas, paramilitaries, and the army. Another common trait
across these stories is how economic elites and multinational companies colluded with
armed groups to take advantage of the wartime displacement to grab land and enlarge
their wealth. Local elites have the political and economic power to either collude with
armed groups through the use of force or the capture of local institutions.

How is enforcement even possible against this backdrop of unequal power distribu-
tion and elites' excessive political in uence? Why do politicians comply with judicial
orders of public goods provision to minorities or disenfranchised groups? Why do local
governments delay, comply with, or openly defy judicial rulings protecting the prop-
erty rights of landless victims? What explains this uneven enforcement in delivering
the lands to some victims or communities, not others?

To answer this puzzle, | move beyond conventional conceptions of noncompliance
or selective enforcement as a result of either a political choice or the undesirable
consequence of weak state capacity. Instead, | argue that variation in enforcement
and compliance with judicial decisions can be explained by the interaction between
the political will to enforce property rights and di erent levels of state capacity. Even
the most captured states have too much variation { across functions, within a country,
and over time { to ignore the role of state capacity in enforcing policies or rulings, as
in this dissertation, and in inducing compliance with them. Within the same state,
power has always been checked by power. In other words, when politicians lack the
incentives to comply with policies contrary to their electoral calculations, they are
pressured to do so by other state actors, namely judiciary or watchdog agencies, or
non-state actors, such as societal groups or international cooperation agencies in favor
of unpopular policies such as minorities' rights or environmental laws.

This dissertation examines how land courts enforce their restitution rulings in

Colombia and, in turn, why politicians and bureaucrats comply with these rulings.



This enforcement-compliance problem embodies a power issue perfectly described by
Dahl's conception of power as the ability of one actor (the judge) to get another actor
(politicians or bureaucrats) to do things they would not otherwise do (Dahl, 1957). In
short, this dissertation investigates both the judges' strategies to enforce their rulings
and the structural and individual factors that explain politicians' incentives to comply
with judicial decisions protecting property rights. Ultimately, this dissertation speaks
about the very nature of power.

Most of the studies on enforcement of laws and rules struggle to address the
endogenous relationship between enforcement and compliance, leading to the use of
these concepts interchangeably. For instance, Levitsky and Murillo, when theorizing
on institutional weakness, de ne enforcement as \the degree to which parchment rules
are complied with in practice" (2009: 117). Similarly, de ned as the set of actions that
the state takes to reduce the size of the gap between the way social interactions should
be structured by institutions and the actual way social interactions occur" (Amengual
and Dargent, 2020, 162). All the enforcement studies face these issues of endogeneity
and reverse causality; in particular, those studies focused on enforcement of laws
where e ects are harder to observe because either a politician engages in forbearance
or citizens voluntarily comply with the law.

Colombia's ongoing land restitution program (2011{2021) created by the Victims'
Law No. 1448 creates an ideal opportunity to explore the main research questions,
while avoiding some of the weaknesses of previous work. Under the Victims' Law,
the Colombian government created more than forty specialized restitution courthouses
and ve restitution tribunals. Unlike the conventional view that courts lack the power
of the purse and the sword, the law grants special enforcement powers to these land
restitution rulings to ensure compliance with their rulings. For instance, these courts

can implement oversight mechanisms like public hearings, follow-up committees, and



information requests. The localized nature of land restitution claims, enforced at the

municipal level in rural and urban areas, allows me to employ a subnational research
design. This approach is optimal since structural and political factors can vary, while

controlling for potential country-level confounders.

Combining insights from the judicial politics literature and property rights en-
forcement with qualitative data from more than 150 in-depth interviews with judges,
elected o cials, bureaucrats, victims, and scholars in Colombia, this dissertation de-
velops the building blocks for a theory of compliance with judicial decisions in devel-
oping countries. Speci cally, the dissertation aims to identify under what conditions
judges can enforce their decisions and how the legal capacity of the state {the judicial
system's infrastructure around the land restitution policy { constrains politicians'
choices of delaying compliance or incurring in de ance. | also study the critical cases
in which the public authorities enforce judicial decisions in poorer municipalities, con-
trary to conventional wisdom. Enforcement in the context of low state capacity is
also a puzzle | unpack in this dissertation.

During ten months of eldwork over the past three years, | have collected all the
gualitative and quantitative data necessary to answer the research questions. Of par-
ticular relevance, | used computational text analysis to build an original geo-tagged
dataset that includes the entire universe of judicial decisions on land restitution claims
(5,200 to date). As part of an ongoing collaboration with the General Inspector's Of-
ce, | assembled a large administrative dataset with compliance outcomes by orders
within these judicial decisions. Each judicial decision has an average of 15 orders,
from formalizing the property title, providing a productive project to work the land, to
collective public goods. In addition, | gathered municipal-level data on all municipal-
and province-level elections before and during the land restitution process, ideolog-

ical classi cation of political parties, and a municipal panel that includes several



geographic and state capacity variables.

The broader question of compliance with court rulings has been examined from
multiple angles. Some studies have focused primarily on public authorities' reactions
to high court rulings and the political cost of noncompliance (Vanberg, 2001b, 2005;
Carrubba, 2009; Staton, 2010). Others have considered the salience of the issue to
other branches of power (Epstein and Shvetsova, 2001). Government o cials' incen-
tives to implement judicial decisions has received far less attention. An exception
is Spriggs's work on bureaucracy (1996, 1997). Although empirical ndings abound,
most studies have accumulated several hypotheses that do not constitute a compre-
hensive theory of compliance with judicial decisions. Other studies in judicial politics
have begun to o er some theoretical guidance, but have not yet been tested empiri-
cally (Staton and Vanberg, 2008; Kapiszewski and Taylor, 2013; Brinks, 2017). Prior
studies on this topic have focused on the actors involved and their incentives following
a rational choice approach. However, di erent factors such as structural conditions
and individual incentives of both politicians and bureaucrats have not been simul-
taneously included in an empirical study, and the interactions between these factors
have not been fully explored.

From a political economy perspective, most of the cited literature views selective
or limited enforcement as the result of a political choice rather than an undesirable
consequence of weak state capacity (Haber and Razo., 2003; Holland, 2017). However,
the role of state capacity to enforce laws is undeniable. My dissertation makes a
novel contribution by delineating the relationship between two disconnected stories:
the interaction between the structural conditions of state capacity and politicians'
incentives to implement judicial decisions.

This dissertation contributes to two well-developed and disconnected literatures

in political science: judicial politics and the political economy of property rights. |



intend to bridge both strands of literature around a common normative concern and
a clear gap around the problem of enforcement-compliance. On the one hand, some
scholars have highlighted that the literature on economic development has focused
extensively on the structure of property rights rather than on a more fundamental
problem of land security { enforcement (Firmin-Sellers, 1995). Indeed, recent studies
have found that even having a title is not enough to secure property rights. In this
sense, a growing literature underscores the importance of a broader property security
conception that encompasses \strategies both for protecting property claims and for
enforcing property rights” (Gans-Morse, 2017a, 339). In this regard, although some
comprehensive studies have advanced developing top-down theories to explain land
reform as a result of intra-elite or coalitional splits in both democracies and autoc-
racies (Albertus, 2015), these works have failed to explain the role of the judiciary,
even though one of their key variables is institutional constraints.

On the other hand, although there is an emerging compliance literature in ju-
dicial politics (Carrubba, 2005; Staton, 2006; Vanberg, 2005), all of these strategic
accounts have analyzed the game among the power branches at the highest level for
a small number of politically salient judicial decisions. Moreover, unlike most prior
legal empirical studies that focus on compliance with politically salient rulings at the
highest level of government, this dissertation will be one of the rst large-N studies
on compliance with judicial decisions at the subanational level. Four, although one
of the most challenging aspects of this research question will be de ning what con-
stitutes compliance, this will be an essential empirical contribution that will focus
on the quality of the rules and not just on the binary characteristics of merit votes

(Langford and Creamer, 2017; Staton and Vanberg, 2008).



1.1 Main Argument in Brief

Over the last two decades, courts have become increasingly involved in the policymak-
ing process, especially in developing democracies. High courts have issued structural
rulings that expand socioeconomic rights and protect the right of minorities (Gauri
and Brinks, 2008). Decisions of this nature might have far-reaching budgetary and
political consequences. Courts must still depend on other actors to enforce their de-
cisions, which may not be aligned with these actors' policy goals. Compliance begins
with this divergence in preferences.

| investigate compliance with judicial decisions as a strategic interaction between
judges, politicians and bureaucrats. In this compliance game, a judge can order a
local politician (mayor or governor) to take a particular action; these local politicians
can in turn delegate to their agents. Judges can also address their orders to local
national bureaucrats directly. Finally, a judicial order can involve several agencies at
the same time depending on the complexity of the issue.

My theory and hypotheses follow from the fundamental assumption that all actors
{ including judges, politicians, and bureaucrats { are rational and simultaneously
policy seeking and o ce seeking. Most studies in the judicial politics literature focus
on public o cials' decisions about whether to comply as part of a rational calculation
in which they weigh the costs and bene ts of complying with a given policy or decision
(Stover and Brown, 1975; Spriggs, 1997; Brinks, 2017). Building on this rational
choice approach, we should observe compliance only if the expected bene ts for the
politician or bureaucrat are greater than the expected costs. These actors can also
be o ce seeking (Downs, 1957; Aldrich, 1992), since maintaining their current roles
would allow them to advance their policy preferences and implement them over time.

Political will denotes the extent to which these actors service the paired goals

of implementing policy and keeping their jobs. In the context of enforcing property



rights, the factors that constitute the political will to comply with land restitution
rulings are primarily ideological. | will use partisan ideology as the main mechanism
to explain di erences in policy goals, and therefore the likelihood of compliance. |
hypothesize that left-of-center politicians are more willing to comply with judicial
decisions to return land to its original owners than right-leaning politicians.

Yet political preferences only explain part of the behavior of these actors. The
analytical problem is to determine the extent to which variance in the constraints,
derived from state capacity, modi es the (non)compliant behavior. This requires a
macro-level theory that links to the micro foundations of individual behavior. Al-
though the rational choice approach recognizes that institutions and structures are
the consequences of human actions, it also acknowledges that both also in uence in-
dividual preferences and behaviors (Levi, 1988, 7-8). Following this line of reasoning,
| argue that compliance is driven as much by political choices as by underlying state
capacity.

By identifying how political will interacts with more structural aspects necessary
to enforce, it becomes possible to understand the di erent patterns in compliance
with judicial decisions. | propose a typology of distinct patterns of compliance based
on the combination between di erent levels of state capacity and the political will
of politicians who need to comply with judicial decisions. The typology allows us to
move away from a binary conceptualization for both compliance and state capacity
(strong vs. weak states) and extends our understanding by taking into account the
variation in enforcement and state unevenness within states.

In the ideal type, full compliance, | expect that under high state capacity, politi-
cians supporting the restitution process will have a high likelihood of compliance with
judges' decisions. Conversely, under low state capacity, mayors who do not have po-

litical will be less likely to comply with judicial decisions restituting property right



to victims. This last combination leads to a pattern of noncompliance.

These two pure types - full and noncompliance- display the interaction between
the state capacity and the political will in equal terms. They dier from middle
patterns where external constraints condition the relative strength either of the levels
of state capacity or the political will of elected o cials. | expect that under high state
capacity, low compliance will occur when politicians without political will, will lack
the incentives to fully comply and will partly comply with judicial decisions as they are
pressured by societal groups, namely, groups in favor of the victims. Finally, medium
compliance will result when politicians, with political will, face constraints under low
state capacity contexts that impede the full compliance with judicial decisions in favor

of victims' property rights.
1.2 Case Selection: Land Restitution Program in Colombia

This study will explain variation in subnational state capacity in the judicial en-
forcement decisions protecting property rights across time and space in Colombia.
Colombia is particularly well suited to this research topic for two main reasons. The
rst is the striking contradictions of the Colombian context, where democracy and
war have coexisted for more than 50 years. For instance, although it experienced one
of the longest civil wars in history, it is one of Latin America's most stable political
systems; it has held uninterrupted elections for the past several decades. It is also
considered a success story of judicial independence and activism in the region; it has
a strong judiciary, especially its Constitutional Court (Helmke and Ros-Figueroa,
2011).

Second, Colombia is an ideal laboratory in which to study how state capacities
vary substantially across 1,122 municipalities, let alone the huge variation in geog-

raphy, race, and income. Even though it has just become a formal member of the
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Organisation for Economic Co-operation and Development this year, it is still fac-
ing the legacies of a long war against multiple violent groups, including insurgents,
paramilitaries, and drug cartels. The government's ongoing land restitution process
0 ers a unique opportunity to conduct extensive research on the interactions between
the judiciary, politicians, and bureaucrats at the local and national levels in munici-

palities with di erent levels of state capacity. The next section discusses the program

in more detail.
1.2.1 Land Restitution Program

Under Law No. 1448 of 2011, the Land Restitution Unit (LRU) received a 10-year
xed-term (2012{2022) statutory mandate to provide administrative services to vic-
tims of involuntary displacement and eviction as a result of the internal con ict after
January 1, 1985. The law provides for a mixed administrative-judicial restitution
process in two stages.

In the rst stage, LRU is responsible for implementing the administrative phase
of the process. Figure 1 displays two maps. The left map depicts the number of
requests accepted by the LRU. The LRU has a broad geographical distribution with
25 regional o ces spread out across the country. The LRU decides on the admissi-
bility of a land restitution claim and processes accepted claims. It also helps victims
prepare an administrative le to submit to Special Restitution Land Courts for re-
view if a third party claims ownership of the same piece of land. Opponents can be
victims of forced displacement who settled on land initially occupied by other victims,
peasant farmers who moved into the area, individuals who were responsible for the
forced displacement of the claimant, or \straw men" brought in by paramilitaries or
businesses with economic projects on the land. Based on the preliminary ndings
of my original dataset, analysis shows that paramilitaries were primarily responsible

for dispossessing and forcibly displacing the victims in comparison to left-wing rebel
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groups.

In the second phase, the restitution judge issues a ruling granting the claimant
legal ownership over the land and orders a variety of additional measures to ensure
that the claimant's right to full reparation is respected (Benenson, 2014). This case
0 ers a unique opportunity to test whether and why local governments decide to
implement these decisions. Judicial rulings include the material restitution of land
and also contain complementary measures to ensure full reparations to land claimants.
These can include orders to improve basic services and infrastructure in the area, such
as roads, water and energy, as well as debt and tax relief, and subsidies and credit
for agricultural projects and housing.

The land restitution process o ers an ideal setting to study the conditions under
which politicians and bureaucracies comply with judicial decisions on relevant out-
comes for political scientists, such as securing property rights, the provision of public

goods, and the protection of victims' rights to reparation.
1.3 Research Design

| proposed a subnational study on who, how and why public authorities comply with
judicial decisions to protect property rights in Colombia. The research design consists
of di erent test of observable implications of the theory regarding the determinants
of compliance with rulings, as well as the underlying mechanisms at the level of the
individual legal cases, court data, and municipalities. | rely on original micro-level
data on the restitution process that | collect collected between 2016 and 2022, and
over 10 months of eldwork. Data collection methods include one original large-
scale rural survey, semi-structured and in-depth interviews, participant observation,
building original datasets relying on computational methods, and assembling those

datasets with administrative datasets on compliance outcomes.
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This subnational study revolves around the comparative analysis of property rights
enforcement that leverage variation over time (2011-2021) and space in Colombia
(1,000 municipalities). The strength of this dissertation lies on to what extent |
integrate di erent data sources to account for how compliance with judicial decisions
works adequately. As shown above, the theoretical expectations implicate multiple
levels of government and actors, including the beliefs and behavior of judges, bu-
reaucrats, subnational politicians, victims, and foreign aid actors. Understanding the
role of each of these actors both in the enforcement and in complying with was one
of the main goals of this dissertation. For this reason, my research design combines
gualitative and statistical methodologies.

My full research design contemplates a multi-method structure in di erent seg-
ments. In the rst segment during 2016 summer, | undertook exploratory work by
analyzing news coverage of the land restitution process, o cial documents, and by
conducting in-depth interviews with three land restitution judges. During the 2016
fall and winter months in 2017, together with a fellow graduate student, we designed
and implemented a mid-term performance evaluation of the USAID/Colombia’'s Land
and Rural Development Program, which one its objectives was strengthening the
Colombian Government capacity to return land to their rightful owners through the
restitution process. The performance evaluation methodology included quantitative
data such as a large N survey with 1,500 rural households in 50 municipalities and
a survey to 100 stakeholders including mayors, judges and Land Restitution Unit's
o cials. | personally undertook in-depth interviews with regional and national stake-
holders from key state institutions governing land issues; of special relevance, also
mayors and bureaucrats involved in the decision-making process of implementing ju-
dicial orders related to property rights across ve di erent regions and ten municipali-

ties. We also conducted 10 focus groups with women, indigenous, and afro-Colombian
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communities.

In the second segment | built two original datasets by using computation text
analysis. The rst one is a dataset that compiles the universe of judicial rulings is-
sued by land restitution courts (6,400). | mostly used automated content analysis
methods and |l the gaps manually by hiring research assistants. Collecting this sen-
sitive data -which included names, national ID, and GPS of land plots- allowed me to
enter into data-sharing agreements over the compliance data with the Administrative
High Court and the General Inspector O ce. Both institutions created indepen-
dently an information system to follow up the compliance with each judicial order.
| helped strengthen their monitoring e orts by creating a second dataset with more
than 120,000 judicial orders contained in the judicial rulings, from formalizing the
property title to building infrastructure projects in the villages. In the third segment,
during my short annual return trips to Colombia in 2019 and 2020, | interviewed
thirty-three land restitution justices throughout the country. These in-depth inter-
views and onsite observation of the Court's hearings, not only clari ed and expanded
upon the data obtained from the rulings but also greatly improved my understanding

of how the Court as a young yet complex institution worked in practice.
1.3.1 Identi cation Strategy and Estimation Techniques

As the assignment of judicial orders to public authorities is not a randomized process,
unobserved heterogeneity will inhibit perfect causal identi cation. For that reason,

| propose using a regression discontinuity design (RDD) based on close elections to
uncover political motivations on the compliance with land restitution orders. | will
also employ weaker identi cation strategies such as matching designs to select control
and treatment municipalities that have received recent investments on legal state
capacity.

Close elections: | will use RDD in close elections as a source of variation to
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estimate the causal e ect of political will on compliance with the judicial decisions.
Teasing out the e ect of political variables on the distribution of public goods is a
challenging task, as many observable and unobservable factors in uence the allocation
of benets, in this case the implementation of dierent judicial orders. RDD in
competitive electoral races rest on a simple assumption: in close elections, winners
and losers are determined essentially by chance (Lee, 2008). By using this design,
| will be able to estimate the causal e ect of the candidates on the probability of
the restitution program being active in a municipality, by comparing municipalities

in which candidates in favor of restitution barely won to ones in which they barely
lost. | exploit the fact that a mayor's partisan a liation changes discontinuously

at the threshold between a left-wing party's victory or loss. This strategy has been
successful employed in other studies in Colombia (Fergusson et al., 2020).

Recent investments in state capacityBesides using the novel measures on legal
state capacity in regression models that will control for covariates, | also leverage the
exogenous variation on state capacity introduced by international donor's develop-
ment programs. As a part of the transition into a post-con ict society, USAID has
designed institutional strengthening initiatives to help the Colombian Government. |
will use two related USAID's programs implemented in this past decade: Land and
Rural Development Program 2013-2018, and Justice for a Sustainable Peace (2015-
2020). These programs have helped by hiring personnel in legal and land related
institutions, facilitating interinstitutional coordination workshops, developing gender
guidelines, improving intranet information systems, etc. In the survey design, we se-
lected \control" and \treatment" municipalities using an optimal matching algorithm
generates matched pairs that are similar as possible on key characteristics but di er

in whether or now they have received assistance from both USAID's program.
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1.4 Broader Impact

Courts and judges are often seen as the crucial institutional actor to solve problems
of credible commitment by enforcing property rights, contracts, and rules written
in Constitutions (Locke, 2014; Dworkin, 1977; McNollgast, 1994). If the judicial
branch is by far the weakest institution, can courts remain legitimate actors enforcing
property rights? At which institutional level does enforcement actually occur? Which
institutions enforce property rights in practice? Di erently, from prominent political
economy works that focus on the role of elites in the relationship between democracy
and land redistribution, the ndings from this project will generate insights for our
scienti ¢ understanding on how the enforcement of property rights does occur both
at the judicial level and during the post-judgmental phase. More generally, since this
dissertation studies implementation across space and over time, | believe that the
main ndings could travel to contexts where the state needs to be both capable and
legitimate to implement its own policies.

The ndings from this dissertation have the potential to inform policy on post-
con ict settings in particular. Researching the conditions under which restitution
cases are enforced through judicial decisions and comply by public authorities is
relevant enterprise that a ects broader strategies of peacebuilding and state-building
for at least two reasons.

First, Colombia never had an e ective rural land reform, making it one of the
countries with the highest land tenure informality, with severe inequalities to land
accesss. This, in turn, creates the conditions for the violence in the rst place. This
land inequality was exacerbated during the civil war by displacing the peasants from
their lands. Peace will remain elusive if we do not pay attention to the root causes
of the con ict, mainly the inequality and the lack of rule of law.

Second, this study on the implementation of the land restitution program comes
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at a propitious time not only because it complements the peace agreement with
the FARC, but also because of the persistence of illegal economic activities and the
assassination of social leaders are closely related to the attempts to restore victims'
rights and redistribute wealth. Furthermore, as coca cultivation continues to increase,

the provision of land titles to victims, who are mostly peasants, seem to decrease, as

they nd incentives to prot from the cocaine trade.
1.5 Organization of the Dissertation

The remainder of the dissertation is divided into four chapters. The rst two chap-
ters are dedicated to empirically testing the interaction between state capacity and
political will. After testing the empirical implications of the macro-level theory of
compliance at the municipality level, Chapter 3 turns the attention to the judicial
enforcement process, and how land restitution courts enforced their rulings by using
oversight mechanisms. The last chapter assesses this gap between the legal de nition
of property rights and their actual enforcement on the ground at the household level.
Chapter 1 focuses in testing the interaction between state capacity and political
will. By bringing a neglected dimension of state capacity, legal capacity chapter
o ered an alternative conceptualization that sheds lights on how a state actors can
pursue di erent goals, oftentimes contradicting each other. | argued that the role
of state capacity, observed as the presence of judges, attorneys, inspectors, watchdog
agencies, is crucial in enforcing judicial decisions that either oppose interest of political
and economic elites or protect the rights of marginalized and disenfranchised groups,
and therefore, politicians lean towards noncompliance patterns. Using statistical
models and ne-grained data on state capacity measures and electoral results at the
municipality level, | did nd that a higher legal capacity increases the probability

of enforcement of restitution rulings in those municipalities where a left-wing mayor
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was elected. This positive e ect, however, did not remain in those municipalities
where a right-wing politician was elected. These ndings underscore the central role
of political will in the implementation of these judicial rulings, which is the focus of
Chapter 2.

Chapter 2 instead puts politics front and center in identifying causally the role of
political will. Building in recent enforcement studies in Latin America, | argue that
the decision to enforce or not land policies is a strategic choice in function of their
future electoral prospects. Strategic politicians must also consider the preferences of
the core constituencies that help elect them. The preferences of the di erent con-
stituencies vary according to the speci ¢ context. Given that adjudicating property
rights is at the core of redistribution, | expect that left-wing politicians will signal
their distributive commitments to the rural poor voters, and farmers associations,
by complying with judicial decisions that restitute property rights to victims. Con-
versely, | expect that right-wing politicians are less likely to comply with restitution
of judicial orders since they are most likely to represent elites and large landholders'
constituencies. By using a regression discontinuity design in close mayoral elections, |
found that a narrow right-wing victory leads to fewer land plots delivered to victims.
| further found that land restitution rulings took more than 200 days to be comply
with than in municipalities where a left-wing candidate was the winner.

After testing the empirical implications of the macro-level theory, Chapter 3 turns
to the question of how land restitution courts enforced their rulings, and why some
courts are more assertive than other in the use of sanctions' threats. Leveraging the
institutional innovation by which land restitution courts preserve the competence over
their rulings, | explain the e ect of the oversight mechanisms on the compliance with
these decisions. By exploiting the random assignment of cases to judges, | found that

a ruling is more likely to be comply with if the case was assigned to a judge who is
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more active in taking post-rulings actions to ensure enforcement.

Finally, Chapter 4 moves beyond the supply side or "top-down' approach and
analyzes the demand side or "bottom-up' approach of the restitution process. In this
chapter, | focus instead on the individual's decision to bring her land claim to land
restitution courts. | argue that since the decision to reassert their land rights before
the judicial system is explained by the strength of the prior property rights before
the displacement, and the expectation of enforcement of those judicial decisions. By
using a conjoint experiment embedded in a rural household survey, | found strong
support for the strength of prior property rights before the dispossession, and to lesser
extent, the individual's expectation of enforcement matter when deciding to bring a
case. The latter only matters when the individual is assessing the success rate in case

they would bring that particular case.
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2

Leviathan in Black Robes: Legal Capacity and the
Enforcement of the Land Restitution Orders in
Colombia (2011 -2021)

Weak property rights over land are rampant in developing countries at two key stages
-formalization and enforcement-. At the legal stage, land usually lacks any formal-
ization, especially in rural areas. In Latin America, governments have redistributed
land property on a massive scale, but they have failed to grant land bene ciaries
rights, leading to a "property rights gap' (Albertus, 2021). At the enforcement stage,
even if rural poor are the rightful owners, holding a title does not guarantee the full
utilization of their assets. In Colombia, local governments have failed to secure land
tenure and armed groups have forcibly displaced them from their lands.

The state, as maker and enforcer of rules, is at the core of both processes. In
this enforcement challenge, the following question emerges: why do some public au-
thorities comply with judicial decisions protecting property rights while others do
not? What is the role of state capacity in enforcing property rights and in generating

compliance?
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Prior research on enforcement has pointed to state capacity and political incen-
tives as the main drivers of non-enforcement. Initially, the dominant approach to
explaining non-enforcement focused on problems of weak or limited institutional ca-
pacity (O'Donnell, 1993; Mann, 1986; Soifer and Vom Hau, 2008). More recently,
studies on uneven enforcement across di erent policy domains argue that selective or
limited enforcement is the result of a political choice rather than weak state capac-
ity (Brinks, Levitsky, and Murillo, 2019; Holland, 2017; Feierherd, 2020a). However,
these studies disregard scal and administrative constraints in the implementation
of policies and laws. In this chapter, | demonstrate that neither position provides
a su cient explanation for why some public authorities comply with judicial deci-
sions protecting property rights while others do not. Instead, | argue that capacity
trade-o s is a key explanatory factor for non-enforcement.

Although the role of state capacity to enforce laws is undeniable, scholars recently
argue that state capacity is not enough to explain incomplete enforcement. Mostly
this position comes from the observation that strong states sometimes do not enforce
the law, while weak states are capable of e ective law enforcement. In addition, they
argue that state capacity is a slow-moving variable rooted in long-term historical
processes that we would expect to remain constant over time (Brinks et al., 2019;
Holland, 2017). In contrast, | rather view enforcement as driven as much by political
choices as by state capacity. Having explained in the introductory chapter the argu-
ment about the expected e ects of the interaction between di erent levels of state
capacity and the political will, in this chapter | empirically test this interaction and
its e ects for the compliance with judicial decisions protecting property rights at the
municipal level in Colombia.

This chapter o ers an alternative account of the conceptualization and measure

of state capacity and its e ect on compliance with the restitution rulings. | build on
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subnational studies that show how state capacity varies across space and functions to
explain uneven enforcement of property rights subnationally. State capacity is a mul-
tidimensional concept encompassing essential constituent functions such as coercive,
extractive, administrative, and legal capacities (Weber, 1968; Hanson and Sigman,
2021; Berwick and Christia, 2018). Yet while recent research acknowledges the mul-
tidimensional nature of state capacity, the literature has paid scant attention to legal
capacity as a distinct dimension of state power. Given the obvious connection to the
arbitration of land conicts, | claim that among those dimensions, legal capacity is
essential to explain both the enforcement and the compliance with judicial decisions
protecting property rights. | will then argue that legal capacity is particularly rel-
evant to build compliance. Thus, | expect that in municipalities with higher legal
capacity, local governments will face more pressure to enforce property rights evenly
while controlling for other measures of capacities possessed by the state.

| test this argument in Colombia, which is a well-suited case for studying the
e ects of various state capacity dimensions on resolving disputes over land and the
enforcement of property rights. The Colombian government and the international
community have invested hundreds of millions of dollars to expand and consolidate
state presence in areas formerly controlled by armed groups throughout the ve-
decade-long internal conict. These recent investments in coercive capacity can be
separated from legal capacity. The rst responds to a national plan designed by the
national government to recover the monopoly of violence. The latter, the presence of
courts and judges, is a decision made at the national level by a high administrative
court. This empirical setting and the disaggregated data allow us to make a clear
analytical distinction between the dierent capacities and their di erent political
origins: the presence of institutions by issues domains decided by the Executive versus

the Judicial branch.
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In addition, the ongoing land restitution program o ers a unique opportunity to
conduct extensive research on the interactions between the judiciary and politicians/
bureaucrats at the local and national levels in municipalities with di erent levels of
state capacity. Law No. 1448 created forty land restitution courts and ve tribunals
across the country to decide on the land claims by landless victims who were forcibly
displaced. The fact that these courts are part of transitional justice allows isolating
the e ect of the legal capacity, which measures the ordinary justice system. To
assess legal capacity, | will employ two measures employed in prior studies. First,
| will use a judicial e ciency index that combines the presence of legal institutions
(Garca Villegas and Espinosa, 2013). Second, in additional analysis presented in the
Appendix, | also used a measure of judicial ine ciency based in an event-dataset of
the number of complaints against judicial functionaries in a municipality from 2000
to 2010.

By combining electoral data and above legal capacity measures, this chapter tests
the interaction between the legal capacity and the political will across municipalities
in Colombia. As expected, the central result of this investigation is that a higher legal
capacity increases the probability of enforcement of restitution rulings in those munic-
ipalities where a left-wing mayor was elected. Conversely, this positive e ect does not
remain in those municipalities where a right-wing politician was elected. Contrary to
the theoretical expectations that a powerful judicial branch \on the ground” could
be a major roadblock to politician's noncompliance with judicial decisions protecting
property rights of landless victims, | nd that those municipalities with a higher legal
capacity is not enough to deter noncompliance from right-wing politicians. The next
chapter reveal the theoretical and empirical relevance of political will.

The contribution of this chapter is manifold. Theoretically, rst, | investigate

the ways in which legal capacity is manifested and operates by conceptualizing legal
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capacity as a constraint on state actions. Legal capacity is a manifestation of the
state, but also ensures the state is accountable to citizens. In that sense, | claim
that it is the only form of capacity that ensures checks and balances on the powers of
politicians and the actions of bureaucrats after elections' outcomes. This is especially
true of issues that political elites neglect such as environmental laws and the rights
of minorities. Conceptually, second, by bringing the neglected dimension of legal
capacity, it contributes to understanding how di erent state actors behave and pursue

di erent goals within the same state. In theory, judges, attorneys, inspectors are
the checks and balances against any potential abuses of power coming from elected
politicians. By conceptualizing each dimension as the presence of dierent state
actors, this chapter sheds light on the e ect of dierent state "capacities” in the
enforcement of policies, often contradicting, within the same territory. Third, it
provides evidence to the debate about the desirability of measuring state capacity
and its dimensions in a disaggregated fashion. Fourth, it shows that while scal
capacity is associated negatively with property rights enforcement, legal capacity has
a positive e ect. This nding contradicts the shared wisdom of seeing state capacity
as a matter of resources. Moreover, it demonstrates that not all dimensions of state
capacity have strong complementarities, as canonical studies suggest (Besley and
Persson, 2009; Hanson and Sigman, 2021).

The article proceeds in four parts. The following section reviews the vibrant and
growing literature on the conceptualization and measurement of state capacity and
then focuses on the neglected dimension of legal capacity. The next section outlines a
theory on the interaction between state capacity and political will and its impact on
property rights enforcement. The third section outlines the Colombian case, describes
the land restitution program, and then de nes dependent and independent variables.

The following section assesses the impact of the interaction between state capacity
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and political will on the likelihood of enforcing property rights. The section after
that provides the empirical results. The nal section concludes and o ers avenues for

future research.

2.1 Literature Review

What is state capacity and how does it a ect the enforcement of policies? According
to the Weberian ideal, a state is an entity that monopolized the legitimate use of vio-
lence within a given territory. While maintaining a presence throughout the territory,

a strong state is expected to provide justice, services, and security. Yet most of the
states have a fragmented presence, making the enforcement of policies also uneven.
Although the literature on state capacity have advanced signi cantly in the concep-
tualization and measurement, its e ect on the enforcement is still contested among
political scientists. Departing from recent studies, | claim that the state capacity is a
key predictor in understanding why laws, policies, and in this case, judicial decisions
are enforced in some places but no others within the same territory. Before making
the case on why state capacity matters, it is important to brie y review recent studies
that have overcome the obstacles of a catch-all term and measure it extensively across
di erent indicators.

In her 1996 Politician's Dilemma, Barbara Geddes asserts \the State has been
brough back in. It now lumbers through the halls of academe, a great clumsy that
no one quite knows what to do with." Much has changed since Geddes' book was
published. A sprawling research agenda on state capacity has ourished; both works
on its determinants and its consequences(Centeno et al., 2017; Englehart, 2009; Besley
and Persson, 2009; Harbers, 2015; Soifer, 2015; Lee et al., 2014) In fact, after the
Northian e ort to understand the role of state institutions in development, there is

no disagreement on how crucial the role of state capacity in development outcomes
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is. Most of the impact evaluations assess the e ect of state capacity through the
implementation of policies and speci ¢ international development programs. Thus,
making their interventions a matter of capacity building. Despite this advancement

in the policy realm, the questions about what state capacity truly is and how to

measure it remain a challenge for social sciences.

In Political Science, scholars have been concerned with the strength or evenness of
the state by assessing state capacity, which for some scholars is broadly a function of
state bureaucracy (Rauch and Evans, 2000; Geddes, 1994; Weber, 1968), the state's
relations with social actors (Migdal, 1988), and its spatial and societal reach (Herbst,
2014; Kasara, 2007). Others are more concerned with de ning "capacity" as a ty-
pology of functions like extractive, coercive, administrative capabilities (Hanson and
Sigman, 2021) or by power relationships as extractive, coordination or compliance
capacities that states build (Berwick and Christia, 2018).

Conceptually, establishing literature has de ned the state capacity as a relational
concept, that is, as a product of institutions governing relationships between the
state, citizens and bureaucratic agents (Mann, 2008; Migdal, 1988; Soifer, 2008).
In a comprehensive review, Berwick and Christia (2018) note that real challenge is
to build measures that can capture those power relationships: \These three forms
of state capacity are built on di erent relationships between rulers and those they
rule, and between the bureaucrats who facilitate those interactions. The underlying
incentives of the state, its citizens, and its agents in some areas of state activity and
diverge in others, with direct implications for the study of state capacity” (2018:13).

Empirically, most of the measures focus on state institutions and resources - both
physical and human- rather than the interactions between state elites and other social
groups. Although social science has made signi cant progress moving from output

measures such as GDP (Fearon and Laitin, 2003) or infant mortality to more inno-
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vative approach or bringing geographic analysis to assess state penetration (Herbst,
2000), or using historical presence of colonial institutions (Acemoglu et al., 2015; Dell,
2010) or post o ces as a proxy for the infrastructural power (Acemoglu, Moscona,
and Robinson, 2016). Moving towards such measures could allow us to capture the
variation in the provision of public goods more accurately, and to understand uneven

enforcement within countries.
2.1.1 State Power across Space and Functions

As a starting point | adopt one of the most in uential de nitions of state capacity:
Mann's concept of infrastructural power, that is, the state's ability to penetrate so-
ciety and \to implement its political decisions throughout the realm" (Mann, 1986,
189). Many works widely accept this de nition, although there is a huge divergence
about the set of functions on which we can assess to what extent the modern state
possesses such ability.

In her foundational work, (Skocpol et al., 1985) uses \state capabilities" indicating
the potential for the unevenness of state capabilities across policy areas or sectors
(Hanson and Sigman, 2021, 1497). Modern states vary considerably in their ability
to command the means of coercion, extract capital, and govern e ectively across their
territories they claim to govern. Drawing upon the vibrant literature, | claim that
state power varies not only across territory, but also across functions. Determining
what type of capacity, how and where is developed within the states is crucial to
understanding why laws and policies are implemented, the goal of this paper.

The Capacity to do what? Recently most of the studies have focused a broad range
of functions that a strong state should have the capacity to perform. According to
Soifer (2008) the core functions of the state are the revenue extraction, mobilization of
manpower, and the provision of public goods. Similarly, Ayoob de nes the functions

of state building in terms of war-making, policing, and taxation. From a di erent
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perspective, Berwick and Christia move away from the emphasis on functions and
focus on state goals, thus distinguishing extraction, coordination, and compliance.
Following a similar approach, based on state goals, Centeno, Kohli, and Yashar iden-
tify social inclusion, economic development, and the establishment of legitimate order
as the three main goals pursued by states. As states pursue di erent goals and have
various functions, sometimes contradicting between them, their impact and presence
is heterogenous and changing across space and over time Harbers and Steele (2020);
Lindvall and Teorell (2016); Giraudy et al. (2017). In this sense, the encompassing
concept of \state performance” or \state capacity” does not vary only across space.
The unevenness is not a matter of where the state is present or absent in terms of
territorial reach, but also it may di er across di erent capacities. Put it di erently,
\Visually, the geography of state capacity will be more complex than the apparent re-
mote or sparsely populated areas. If we would superimpose di erent maps displaying
di erent capacities, we may observe sharper contrast across di erent issue domains

and these are developed unevenly across space" (Talanquer, 2017, 35).
2.1.2 State Capacity and Enforcement of Property Rights

In terms of the relation between state capacity and property rights, seminal works
on the origins of state capacity have focused not only in determinants to invest in
the capacity to raise taxes but also in the legal capacity to enforce contracts and
protect property rights against risk of expropriation by other private agents (Besley
and Persson, 2009). At the cross-national level, for example, we know, for instance,
that the cost of protecting property rights may be lower under common law than
under civil law. Yet we still lack knowledge on the mechanisms about how the legal
capacity works within the states. Following these canonical accounts (Besley and
Persson, 2009), | contribute to this literature by bringing a new measure of legal

capacity that not only capture the presence of judges and judicial institutions like
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both inspector and attorney o ces, but also their e ciency across the territory. The
goal is not extending the debate to increase the number or labels of the dierent
capacities state could exert over their territories. On the contrary, this measure
intends to highlight the relevant role of courts in the state- building process. Recent
studies theorize on the centrality of the courts to consolidate the state power in
the territory. Scholarship on the formation of European states has shown that the
ability to provide justice shape their extractive and military capacity rather than the
opposite as usually assumed (Boucoyannis, 2017; Bilz, 2007). Studies on the origins
of legal systems and their constitutive roles on the formation of the modern state are
much needed. Studies on civil war have found that by creating informal courts to
adjudicate disputes, armed groups \centralize power and build an aura of legitimacy"

(Arjona, 2016; Kamelandran, 2004, 56).
2.2 Theory

Broadly speaking, the causes of failure in implementing judicial decisions, could vary,
as we saw in the literature review. However, more often than not, enforcing these
decisions heavily involves other branches of power, whose compliance is crucial to
whether implementation will be successful. While in some cases these failures could
be due to bureaucratic inertia or lack of coordination between agencies within the
state's apparatus (Spriggs, 1997; Amengual and Fine, 2017), an element that has
remained largely unexplored is the interaction between the structural conditions of
state capacity and the public authorities' incentives to follow through on the directives
of the judicial order.

| argue that that the capacity of the state bureaucracy is as equally important
as political willingness on the decision to enforce. By identifying how political will

interacts with more structural aspects necessary to enforce, it becomes possible to
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understand the di erent patterns in compliance with judicial decisions.

| propose a typology of distinct patterns of compliance based on the combination
between di erent levels of state capacity and the political will of politicians who need
to comply with judicial decisions. The typology allows us to move away from a binary
conceptualization for both compliance and state capacity (strong vs. weak states) and
extends our understanding by taking into account the variation in enforcement and
state unevenness within states.

In the ideal type, full compliance, | expect that under high state capacity, politi-
cians supporting the restitution process will have a high likelihood of compliance with
judges' decisions. Conversely, under low state capacity, mayors who do not have po-
litical will be less likely to comply with judicial decisions restarting property right to

victims. This last combination leads to a pattern of noncompliance.

Table 2.1: Typology of Compliance Patterns

Political will -Political Will
High State Capacity Full Compliance | Partial Compliance
Low State Capacity Partial Compliance | Noncompliance

These two pure types { full and noncompliance- display the interaction between
the state capacity and the political will in equal terms. They dier from middle
patterns where external constraints condition the relative strength either of the levels
of state capacity or the political will of elected o cials. | expect that under high state
capacity, low compliance will occur when politicians without political will, will lack
the incentives to fully comply and will partly comply with judicial decisions as they
are pressured by state actors, namely, inspector or public defenders. Finally, medium
compliance will result when politicians, with political will, face constraints under low
state capacity contexts that impede the full compliance with judicial decisions in favor

of victims' property rights.
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In the rest of this section, based on a typology of distinct patterns of compliance, |
will explain the mechanisms at work related to the state capacity, while the political
will's mechanisms are explained in Chapter 2. This chapter o ers an alternative
account of the conceptualization and measure of state capacity and its e ect on
compliance with judicial decisions protecting property rights. Building on recent sub-
national studies, | rst argue that state capacity varies across space and functions;
and that variation can explain the uneven enforcement. Then | will theorize on the
mechanisms related to a fourth state capacity's dimension that has been neglected in

traditional three-way classi cations: the ability to administer justice.
2.2.1 Legal Capacity

Legal capacity refers to the ability of state o cials and institutions to solve disputes,
regulate actions, and deter and punish behavior by citizens and other state o cials.
As such, legal capacity involves a number of di erent actors, including not only judges
and courts, but also prosecutors and criminal investigators. Both sets of actors work
independently, and at times, in cooperation with each other, to shape, regulate, and
deter certain types of behavior. In its essence, legal capacity is a core dimension of
what Mann calls infrastructural power: it is a quintessential example of the state's
need to enforce rules, shape and regulate citizen behavior throughout the territory.
Investments in legal capacity constitutes a resource and time-intensive process
involving the training, hiring, and deployment of a specialized body professionals
across the territory. As in other types of investments|provision of public goods,
policing, land registry, taxation|legal capacity is likely to face resistance byde facto
local actors. Higher state capacity, especially in the form of a stronger legal capacity,
may undermine the monopoly of entrenched local elites who bene t from a weak state
(Fergusson, Larreguy, and Riafno, 2020). As Migdal's 2001 state-in-society model

suggests, social control exercised by social actors, especially in remote areas, puts
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enormous constraints on the implementation and enforcement of decisions emanating
from legal institutions.

Legal capacity is a key dimension that puts state power to the test. First, legal ca-
pacity involves a well-trained body of professionals and bureaucrats, including judges,
attorneys, prosecutors, and other o cials responsible for administrative tasks within
courts and the prosecutor's o ce at both the national and local levels (Fukuyama,
2011). Furthermore, for a state to have high levels of legal capacity, it must have
the ability to gather high-quality information about property, citizens, crimes, and
resources. Legibility, in other words, is paramount to the state's ability to shape and
regulate behavior (Scott, 2008). Third, as in the provision of public goods and secu-
rity, legal capacity tends to spread unevenly across space. To be sure, the penetration
of legal throughout the territory is prohibitively costly, but it is a necessary condition
for the e ective implementation of decisions at the local level. Lastly, legal capacity,
represented by its institutions and o cials, may be concerned about its reputation
and legitimacy among the population.

The presence of independent and e ective courts and prosecutorial institutions
throughout the territory is critical for the consolidation of state authority. First,
judicial and prosecutorial institutions are key to the enforcement of contracts and
property rights. In particular, disputes over the distribution and allocation of land
is an important area where legal institutions are important. For one, the creation
of certain institutions, such as land registries and rural cadasters helps the state
enforce property rights by collecting information about land properties and owners
in the countryside. Naturally, more and better information may trigger higher levels
of state capacity, as it enables authorities to increase taxation (Besley and Persson,
2009).

More and better information, however, is also critical to preventing the accumu-
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lation of power by entrenched local elites. Judicial and prosecutorial institutions can
play a critical role in this respect. Independent and e ective courts and prosecu-
torial institutions can deter and redress the grabbing and dispossession of land by
strong rural elites and businesses. These practices, prevalent in the developing world
and in contexts of violence, are likely to be minimized as prosecutorial institutions

investigate the responsible actors and structures, and as courts makes decisions.
2.3 Empirical setting

This chapter will test the theoretical implication with quantitative and qualitative
evidence from a rich empirical case: Colombia. Colombia is particularly a well suited
to this research topic for several reasons. First, the striking contradictions of the
Colombian context, where democracy and war have coexisted for more than 50 years,
make it an ideal laboratory to study state capacity in its infrastructural power di-
mension, that is presence of state functionaries and agencies (Acemoglu et al., 2015;
Mann, 1986; Soifer, 2008).

This paradox manifests, for instance, in how the power of the national state is
missing in many areas; Colombia is still considered a success story of judicial in-
dependence and activism in Latin America with a strong judiciary, especially its
Constitutional Court (Helmke and Ros-Figueroa, 2011). Second, there is a great
variation in geography, income, race, political a liation, public goods provision and
prosperity across its 1,122 municipalities and 32 provinces. Finally, the ongoing land
restitution process advanced by the Colombian government o ers a unique oppor-
tunity to conduct extensive research on the interaction between the judiciary and
politicians at the local level in municipalities with di erent levels of state capacity; a
possibility seldom available to a researcher of judicial politics. In the following lines,

| will briey describe the institutional features of the land restitution process and
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some preliminary data on judicial decisions on these land claims.

Weak state presence and low-levels of public investment in rural areas and informal
and insecure land tenure and property rights of vulnerable groups were identi ed as
fundamental causes of a vicious cycle of armed con ict that devastated the Colombian
countryside for over 50 years. The failed land reform e orts in the 1960s may have
been behind the formation of insurgent armed groups in the country's periphery
(Albertus and Kaplan, 2013) and the armed con ict in turn exacerbated land issues.
Con ict pushed millions of people out of their homes and produced one of the largest
internally displaced populations in the world (IMDC 2016). The implications for
land tenure were enormous: an estimated 6.6 million hectares of land were forcibly
abandoned between 1980 and 2010 (Garay and Vargas, 2010).

These dynamics resulted in the traditional legal and policy framework for land
being unable to face the challenges of restitution of land to millions of displaced
civiians as well as a greater formalization of land ownership more broadly. The
Colombian Government, supposedly one of the major landholders in the country, is
equally a ected by the lack of clean and marketable titles. As a consequence, special
procedures had to be developed to deal with land restitution claims and land claims
from secondary occupants who may have settled on or bought forcibly abandoned the
land, as well as the restitution claims of vulnerable ethnic communities. The primary
legal instrument to this end is Law 1448 of 2011, the Victims and Land Restitution

Law described in the Introduction.
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(a) Fiscal Capacity. (b) Administrative Capacity.

(d) Correlation between State Ca-
(c) Legal Capacity. pacities

Figure 2.1 : Dimensions of State Capacity in Colombia and its Correlation, 2011-
2021.

2.3.1 Data

| combine data from di erent sources in order to build a municipality-year level panel
spanning from 2005 to 2020 for a total of 15,680 observations. The sample includes 1,
108 municipalities. To assess the enforcement of the restitution program both at the
administrative and judicial level, | collect data on state capacity variables, presence

of violent groups, electoral outcomes, and municipal-level restitution outcomes.
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Table 1 presents descriptive statistics for the main variables. Several independent
variables are measured at the municipal level. The municipality is Colombia's most
disaggregated administrative unit, and it is where decisions on provision of public
goods are made. In addition, rules that govern property rights such us property tax
rates, exemptions, mechanisms of tax collection, and the process of cadastral updating
take place. For this reason, | include a battery of municipal characteristics available
in the Municipal panel CEDE from la Universidad de Los Andes. First, as a control,
| include the rural municipal population. Second, | include geographic characteristics
related to state presence such as altitude, the area of the municipality, and soil erosion
and solil quality. Third, | incorporate controls that account for municipal economic
isolation, including the distance from every municipality to the department's capital
city, and the rurality index. | also included economic activity measured by nighttime
lights as the mean average of visible, stable lights, and cloud free coverage per capita
for each municipality gathered from the NASA (Ch et al., 2018a).

The main independent variable is legal capacity by municipality. First, | used a
measure developed by the the Center for Law, Justice and Society, -Dejusticia-. They
constructed an indicator on justice performance that evaluates both the presence and
the e cacy of legal institutions shown in map C in Figure 2.1. In the bottom left
map, we observe the distribution of judges across territories in 2012 normalized by
population and the size of the municipality. Since presence does not imply quality,
the indicator of legal capacity also includes e cacy by measuring the percentage of
cases entered into the system for which a judicial decision was written down (Garca-

Villegas and Espinosa, 2015; Fergusson et al., 2013)The indicator of legal capacity

1 Fergusson, Vargas, and Vela (2013) calculated an equation which provides a cluster of values on
a scale of -1 to 1, in which \-1" represents the municipalities where there was not even one sentence
passed for all the cases entered. \1" represents the municipalities in which there were sentences for
all of the entries, and \0" represents municipalities in which sentences were made for half of the
entries.
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Table 2.2: Descriptive statistics for all municipalities and municipalities with land
restitution rulings

All municipalities Municipalities with rulings

Mean SD Mean SD
Caribbean Region =1 .18 .38 21 41
Paci c Region =1 16 .36 19 .39
Orinoquia Region .05 .23 .07 .26
Amazonic Region .04 19 .06 .23
Height(m) 1157.26 916.41 896.01 733.01
Distance to capital 79.22 56.28 73.77 51.33
Rural index .58 .23 .54 24
Literacy index 84.01 8.28 84.13 7.3
Povrty index 69.09 15,99 68.78 15.16
In(Population) 9.52 1.08 9.98 1.05
Paramilitaary presence 12 .33 19 .39
Insurgents presence A 3 A1 32
Organized Crime presence A .29 13 .34
Diplaced/1000 295.01 457.39 458.9 582.59
Votes for the Conservative 45 21 A7 19
party(86-94)
Votes for the Liberal .29 19 .26 A7
Votes for left parties(86-94) .03 .05 .04 .05
party(86-94)
Legal capacity(2016) 7.24 7.8 4.99 4.32
Fiscal capacity 3.65 1.93 3.79 1.86
Administrative capacity) 75.93 20.66 77.15 19.17

There's a total of 1,108 municipalities in Colombia, of these 350 had at least one
restitution ruling at the end of 2020. The year of measurement for the variables is
2010 unless otherwise speci ed.

is in a scale from 0 to 100, where O corresponds to the lowest score and O corresponds
to the highest. This score was obtained by weighting the quali cations from the two
components of the index, assigning a weight of 60 percent to e cacy and 40 percent
to presence. According to the authors, the methodological decision responds to the
fact that even though presence is an important dimension of justice, presence does
not equate to e ciency. In order to test for another measure, | updated the data on

the number of judges in order to construct a second measure that only accounts for
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the presence of judges. When | grouped the index into ve categories as levels of legal
capacity from very low to very high, most municipalities (356) have a medium level
of legal capacity while the high and very high category have 97 and 20 municipalities,
respectively. More than a third of the municipalities have low (239) or very low
(136) levels of performance. Some municipalities were excluded due to the lack of
complete data regarding the number of entries, or the formulation or charges or the
nal sentences. The data is available for 848 municipalities out of total of 1022
municipalities.

To study whether there is any correlation between the three measures of state
capacity, judicial, scal and administrative, Table 2.3 presents a correlation table of
these dimensions. While there is no signi cant correlation between scal and judicial
capacity, administrative capacity is signi cantly and positively correlated to both
aspects, although the magnitude of the correlation is small. These correlations are

also displayed visually in the bottom left image in Figure 2.1.

Table 2.3: Capacity dimensions correlations

Legal Capacity Fiscal Capacity Administrative
Capacity
Legal Capacity 1 0.009 0.091
Fiscal Capacity 0.009 1 0.086
Administrative Capacity 0.091 0.086 1

2.3.2 Dependent Variables

The dependent variable, the compliance with judicial decisions protecting property
rights, is de ned as the extent to which victims' land claims has been resolved and
enforced at the administrative and judicial levels respectively, and more importantly,
the land has been successfully restituted to the disposed victims. Since the land claims
must pass through three stages -administrative, judicial, and post-ruling phase-, |

constructed three main measures as described in Table 2.4. First, | measured the
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number of land claims per 1000 victims in each municipality. At the judicial level, |
measured the proportion of rulings out of the total land claims normalized by 1000
victims. Finally, the main dependent variable of interested is the proportion of rulings

enforced, that is the land plots delivered to victims, normalized by 1000 victims.

Table 2.4: Descriptive statistics of yearly municipality restitution outcomes
Mean SD N

Claims/1000 victims 3.01 10.58 9,098
Rulings/1000 victims 0.46 355 1,915
Enforced Rulings/1000 victims 0.39 3.49 1,915
For claims the sample are the municipalities with at least one claim,
since the year of the rst claim. For rulings and enforced rulings the
sample are the municipalities with at least one ruling, since the year
of the rst ruling.

2.4 Empirical Strategy

The empirical strategy tests the interaction of the legal capacity and political will as
outlined in the theory section.

Before assessing the interaction, it is important to mention that the state capacity
measures regarding scal capacityKC,; ) and administrative capacity (AC ) are
time-varying, which allow me to capture the variation in time of this dimension. My
main variable of interest, legal capacity JC ), is only available for two years, which
poses several challenges for our estimation. First, | do not have an estimation of this
variable previous to the beginning of the restitution policy in 2011. As a result, this
measure might be contaminated by the policy itself. The construction of the index,
however, does not include land restitution judges since these judges are part of the
transitional justice mechanisms and not the ordinary justice system. Therefore, it is
unlikely that my estimation su ers from simultaneity bias.

Second, state capacity, and its dimensions, are often correlated to several observ-
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able and unobservable characteristics that might a ect the claims for restitution and
its results. To reduce these endogeneity issue, | include year and region xed e ects,
in addition to a set of covariates that capture several dimensions that could a ect
land restitution outcomes. Region xed e ect control for time invariant regional char-
acteristics that could be a ecting restitution outcomes, such as political culture or
speci ¢ regional characteristics that led to historical violence. On the other hand,
time xed e ect control for speci c year events, such as the signature of the peace
treaty, that might a ect restitution outcomes across municipalities.

Third, the outcomes could be biased if the dependent variable is autocorrelated;
this is a concern because restitution outcomes at the municipality level depend on
previous restitution outcomes at that municipality. It could be the case if civilian and
municipal government o cials in charge of the restitution process learned from previ-
ous restitution claims and rulings, so that the process became more e cient, leading
thus, to more claims and rulings in future periods than in previous ones. To address
this issue, | run a generalized least squares model (GLS), a model used to eliminate
the correlation between residuals in time and achieve e cient estimations when this
correlation exists. To construct the GLS model, | run equation (1) controlling for past
outcomes (the outcome variable in t-1). In the appendix, Table 1 shows the main
results from the GLS model. Results remain signi cant, and the magnitude did not
change compared with the OLS speci cation. These ndings imply that controlling
for the unobservable variables that might a ect the evolution of restitution in time,
such as institutional learning, does not a ect the main results of this model.

To test the argument outlined both in the Introduction and in the theory section
of this chapter, | keep the covariates, xed e ects, and administrative capacity vari-
ables while interacting with the legal capacity measure (transformed to a dummy of

high or low legal capacity, as de ned byDejusticia) with a dummy of the political
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leaning of the local incumbent (left-wing or right-wing mayor). | run four possible
speci cations resulting from the combination of these categorical variables, which can
be summarized in the following equation:

Ymrt 1 le anr iZW:nrt {’il ‘]anr Wimrt

2F Cmrt SACmrt X mrt t r mrt
j tlow;highu:i tleft;right u

The main coe cients of interest are the s. ‘1 captures the e ect of high/low
legal capacity in the municipality, and  captures the e ect of a left/right wing
mayor. The interaction coe ent ’3' captures the e ect of the combination of the
two previous conditions. There are four possible scenarios: low judical capcity & left-
wing mayor, high judical capcity & left-wing mayor, low judical capcity & right-wing
mayor, high judical capcity & right-wing mayor.

Legal capacity and the mayor's political leaning should be independent for this
estimation to be unbiased. However, this assumption is unlikely to be met because
the past political history of the municipality might a ect both the local incumbent's
political leaning and the presence of judicial institutions in the municipality, thus
a ecting the legal capacity. In the other scenario, low/high legal capacity might lead
civilians to prefer speci ¢ political orientations over others.

Figure 2.2 shows the relation between the mayor's political leaning and the munic-
ipality's legal capacity. It evidences that municipalities with low legal capacity elect
more left-wing majors, while municipalities with moderate and high judicial capaci-
ties elect more right-wing mayors and mayors with other political orientatiorfs As

mentioned before, this poses an empirical challenge because, for example, the coe -

2 Chapter 2 explains the methodology to classify political parties
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cient for the left wing-mayor might also be capturing part of the low legal capacity
e ect and vice-versa, which biases the results of the main coe cients of interest.

To reduce this bias, | propose a propensity score matching (PSM) approach that
balances the legal capacity variable for both groups of municipalities, those with a
right-wing mayor and those with a left-wing one. The idea behind this method is to
attempt to assign a probability of receiving the treatment based on observable char-
acteristics that may be causing biased results, and then use this probability to match
treatment and control observations with similar propensity scores and characteristics,
reducing this bias induced by those in the rst place.

| generate two sets of propensity scores, one for the probability of electing a
right-wing mayor and the other for electing a left-wing one. | use a wide variety of
covariates that might explain this outcome and, at the same time, explain land resti-
tution outcomes: these covariates are legal capacity, scal capacity, administrative
capacity, electoral period, a Her ndahl index of political concentration, and historical
percentage of votes for the conservative party, liberal party, left-wing part, and for
party of former president Uribe.

Finally, the matching method used is the kernel, as it reduces the bias of the esti-
mator by reducing the number of observations excluded from the analysis. However,
results are robust to multiple matching techniques. The achieved covariate balance
for both PSM strategies (left-wing win and right-wing win) are presented in Figure
2.3, after the matching for the state capacity's dimensions are balanced between the

groups, and the estimates from equation 3.1 are less likely to be biased.
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(a) Legal Capacity by Mayor's political leaning

(b) Legal Capacity by Mayor's Political Leaning

Figure 2.2 : Legal Capacity and Mayor's Political Leaning
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Figure 2.3 : PSM covariate balance for kernel matching strategy

2.5 Results

This section presents the ndings from the interaction of legal capacity and the
mayor's political leaning. Four possible combinations of heterogeneous e ects are
presented. Table 2.4 presents results for the left mayor - high legal capacity heteroge-
neous e ect and suggests that while high legal capacity by itself has a positive impact
on restitution outcomes, its interaction with an elected left-wing mayor increases the
number of claims, rulings, and enforced rulings signi cantly.

High legal capacity increases the number of rulings and enforced per 1000 victims
in 88% and 92%, respectively. In those municipalities where a left-wing mayor was
elected, and there is a higher legal capacity, the magnitude of the e ect increases to
519% and 615%; that is, the number of rulings and enforced rulings increase more than
ve times the baseline values (non-left wing mayor and low/medium Legal Capacity)
There is no signi cant heterogeneous e ect under a scenario of low legal capacity, and
the elected mayor is from a left-wing party (Table 2.5).

Tables 2.6 and 2.7 present the heterogeneous e ect regressions when the elected

mayor is from the right-wing. Table 6 displays e ects for those municipalities with
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(a) High Judicial Capacity Model

(b) Low Judicial Capacity Model

Figure 2.4 : Heterogeneous e ects regression reuslts

high legal capacity. By itself, high legal capacity has a positive e ect on all restitution
outcomes. However, when the elected mayor is from a right-wing party, the e ect is
negative and signi cant for the number of rulings and enforced rulings per victim.
This negative e ect cancels out the positive e ect from the high legal capacity. Table
7 presents the impact of the scenario under a low legal capacity and electing a right-
wing mayor; these results indicate that low legal capacity by itself has a negative
e ect on restitution outcomes. However, there is no heterogeneous e ect from the
election of a right-wing mayor.

These results indicate that right-wing mayors may interfere in municipalities with

a higher legal capacity to delay or stop the restitution process in some cases. While
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Table 2.5: Heterogeneous e ects of high legal Capacity and left-wing mayor on resti-
tution outcomes

(1) (2) )

Enforced
Restitution  Restitution restitution

claims per rulings per  rulings per

VARIABLES 1000 victims 1000 victims 1000 victims
High Judical Capacity = 1 0.531 0.407** 0.359**
(0.668) (0.164) (0.154)
Left Mayor = 1 0.092 -0.044 -0.033
(0.277) (0.066) (0.061)
High JC * Left Mayor 8.849*** 1.982*** 2.043***
(0.946) (0.237) (0.222)
Observations 2,329 1,768 1,768
R-squared 0.284 0.223 0.239

Standard errors in parentheses

**p 0.01,*p 0.05 *p 0.1
in municipalities with low legal capacity, the process is already slow, and right-wing
mayors do not a ect its outcomes. In turn, right-wing mayors positively a ect the
number of rulings and enforced rulings when their municipalities have a high legal
capacity, favoring the restitution process enforcement. In those municipalities with
low legal capacity, the overall e ect on restitution outcome is negative, even though

its magnitude is smaller than when the mayor is from a right-wing party.
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Table 2.6: Heterogeneous e ects of low legal Capacity and left-wing mayor on resti-
tution outcomes

1) 2 3)
Enforced
Restitution  Restitution  restitution
claims per rulings per  rulings per

VARIABLES 1000 victims 1000 victims 1000 victims
Low Judical Capacity = 1 0.151 -0.236** -0.198**
(0.421) (0.104) (0.098)
Left Mayor = 1 2.622%** 0.214* 0.274**
(0.515) (0.124) (0.117)
Low JC * Left Mayor -2.531*** -0.197 -0.257*
(0.580) (0.140) (0.132)
Observations 2,329 1,768 1,768
R-squared 0.240 0.154 0.161

Standard errors in parentheses
***pn 0.01,*p 0.05 *p 0.1

Table 2.7: Heterogeneous e ects of high legal Capacity and right-wing mayor on
restitution outcomes

1) 2) (3)
Enforced
Restitution  Restitution  restitution
claims per rulings per  rulings per

VARIABLES 1000 victims 1000 victims 1000 victims
High Judical Capacity = 1 1.694** 0.873*** 0.821***
(0.668) (0.149) (0.134)
Right Mayor = 1 0.529* 0.070 0.057
(0.298) (0.068) (0.061)
High JC * Right Mayor -0.213 -0.578*** -0.649***
(0.895) (0.207) (0.186)
Observations 2,329 1,768 1,768
R-squared 0.149 0.119 0.121

Standard errors in parentheses
***pn 0.01,*p 0.05 *p 0.1
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Table 2.8: Heterogeneous e ects of high Legal Capacity and right-wing mayor on
restitution outcomes

(1) (2) (3)
Enforced
Restitution  Restitution  restitution
claims per rulings per  rulings per

VARIABLES 1000 victims 1000 victims 1000 victims
Low Judical Capacity = 1 -0.881* -0.505*** -0.441***
(0.465) (0.105) (0.095)
Right Mayor = 1 0.300 -0.009 -0.048
(0.493) (0.113) (0.102)
Low JC * Right Mayor 0.324 0.028 0.056
(0.596) (0.136) (0.123)
Observations 2,329 1,768 1,768
R-squared 0.147 0.120 0.118

Standard errors in parentheses
**p 0.01,*p 0.05 *p 0.1

2.6 Conclusions

Social scientists have only just begun to unpack \state capacity” in order to explain
how it varies unevenly across territories, and how it is entrusted in multiple levels
of government and branches of power. While state capacity may in principle be a
slow-moving variable that is a ected by past political decisions or political cleavages
over the long run, it still changes constantly across their various dimensions. More
importantly, a vibrant literature has shown how these dimensions have very distinct
e ect in political outcomes (Soifer, 2015; Sanchez-Talanquer, 2017).

This chapter adds to this burgeoning literature by bringing a fourth dimension-
the legal capacity- that has been understudied in comparative politics. Canonical
accounts on the origins of state capacity have focused not only on the determinants
of investing in the capacity to raise taxes but also on the legal capacity to enforce

contracts and protect property rights against risk of expropriation by other private
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agents (Besley and Persson, 2009). At the cross-national level, for example, we know
that the cost of protecting property rights may be lower under common law than
under civil law systems. Yet we still lack knowledge on the mechanisms that explain
how legal capacity varies within states.

This chapter provides evidence on the interaction between the political incentives
of elected o cials with the di erent levels of legal capacity. My ndings suggest that
in those municipalities where there might be political will because a left-wing mayor
was elected, a higher legal capacity increase the probability of enforcement of resti-
tution rulings. Although | do nd that the e ect of having a lower legal capacity
signi cantly a ects the probability to enforce restitution rulings regardless of there
is political will or not to comply, higher legal capacity does not necessarily trans-
late into a constraint for noncompliance. Interestingly, contrary to the theoretical
expectations that a powerful judicial branch \on the ground" could be a major road-
block to politician's noncompliance with judicial decisions protecting property rights
of landless victims, | nd that those municipalities with a higher legal capacity is not
enough to deter noncompliance from right-wing politicians.

These ndings have important implications both substantively for the case study,
and theoretically for the discipline. Substantively, the evidence of this chapter re-
inforces similar ndings from recent studies on human rights' abuses and violence
against social leaders in Colombia. For instance, Acemoglu and others found that
there were signi cantly more false positives -when civilians were killed by the Military
and misrepresented as guerrilla combatants as a good performance- in municipalities
with weaker judicial institutions and a higher share of brigades (Acemoglu et al.,
2020a). Similarly, another study found that in those municipalities where the local
judiciary is ine cient, the rate of leaders killed increased signi cantly (Prem et al.,

2021). Both studies use the same event dataset of the number of complaints against
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judicial functionaries in a municipality from 2000 to 2010. Jointly with these stud-
ies, this chapter underscore the importance of the legal capacity to prevent unlawful
behavior and capture of the sate by illegal groups with de facto power.
Theoretically, the fact that higher legal capacity does not translate in e ective
constraints in municipalities where a right-wing mayor was elected, and presumably
there were not political will to comply with judicial rulings granting property rights
to victims, not necessarily implies that as a discipline we should disregard the e ect
of state capacity variables. On the contrary, these ndings are a rst step to continue
exploring the conditions under which politicians are checked by other state actors,
and to understand how the implementation of some policies contradicts other goals

within the same state.
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3

The Politics of Compliance with Judicial Decisions
Protecting Property Rights in Colombia (2011-2021)

3.1 Introduction

In 2011, the Colombian Government passed Law No. 1448 to make reparations to
the victims of one of the world's longest civil wars in recent history. The Victim Law
creates Land Restitution Unit and Restitution Land Courts to hear and resolve the
claims of more than 5 million persons who were internally displaced during the war.
This case illustrates how courts and judges are playing an increasingly active role in
matters related to housing, property and land rights, and can therefore potentially
strengthen the credibility of rights commitments stipulated in constitutions (North
and Weingast, 1989).

There are many instances of such involvement around the world and at di erent
judicial levels. In Milwaukee, Wisconsin (USA), for instance, a local court hands
down eviction judgment to an average of 1 in 14 renter-occupied households each
year (Desmond, 2012). Likewise, the South African Constitutional Court's iconic

Grootboom judgment on the right to housing not only revoked the forced eviction
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of informal settlements; it also ordered local governments to provide relief to those
with no access to land (Langford and Madlingozi, 2013). At the international level,
the European Committee of Social Rights monitors European countries' compliance
with the European Social Charter regarding housing rights for Roma and Travelers
(Dobrushi and Alexandridis, 2017).

Although court involvement has become more common, judgments are not always
a guarantee that the right will be protected.Government o cials, often tasked with
implementing measures to guarantee the protection of the rights, are not always in
compliance. In the case of Law 1448, restitution judges not only supersede any com-
peting property claim to restituted land; they have also been \active in leveraging
sentences to order national and local state institutions to coordinate broader develop-
ment and infrastructure projects, such as schools, rural electri cation, and roads to
facilitate the return of displaced communities" (Kopas, 2019, 201). Both politicians
and bureaucrats are responsible for enforcing these judicial orders. Depending on the
provisions of the judgment, many such agents can expedite or obstruct the order's
execution.

There is thus an evident gap between judicial orders to protect property rights
and their enforcement by state institutions. \How is the rule of law enforced \on
the ground"? In particular, why do public authorities comply with judicial orders
protecting land property rights, while others do not?

This chapter studies the enforcement of property rights across space and time in
Colombia (2011-2021), which has four traits that make it an ideal setting for studying
the relationship between partisanship and property rights. First, | take advantage of
the ongoing land restitution program. In 2011, under Law No. 1448 of 2011, the Gov-
ernment created a Land Restitution Unit (LRU) and the Restitution Land Courts, a

group of civil courts temporarily assigned to the resolution of land restitution claims.
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Second, Colombia is an ideal laboratory in which to study how state capacities vary
substantially across 1,122 municipalities, let alone the huge variation in geography,
race, and income. Even though it has just become a formal member of the OCDE this
year, it is still facing the legacies of a long war against multiple violent groups, includ-
ing insurgents, paramilitaries, and drug cartels. Third, local governments, headed by
Mayors, have substantial power to shape property institutions and provide order and
security. Mayors can order or impede updates on cadasters -which includes the prop-
erty values and the physical traits of property-, they are the head of police forces, etc.
(Ch et al., 2018b). In the case of the restitution, mayors are responsible for enforcing
these land restitution orders and design policy programs for the safe return of dis-
placed victims. Finally, both political parties and armed actors are easily identi able
in the ideological spectrum left and right (Fergusson et al., 2021).

To estimate the causal e ect of partisanship on enforcement, | use a regression
discontinuity design (RDD) in close mayoral elections. This empirical strategy allows
me to exploit the fact that a mayor's political party changes discontinuously at the
threshold between a party's victory or loss. The observable implication should be
that municipalities where a candidate in favor of the restitution program barely won
should be, on average, indistinguishable from municipalities in which a candidate
against the restitution program barely lost. Therefore the only di erences between
them are the ones related to the outcome of the election. In this way, | am able
to isolate the e ect of party victory from other factors such as the political traits
or socioeconomic characteristics of a municipality. Under this assumption, | rst
compare municipalities where a candidate pro-restitution either wins or is the runner-
up. Since the preferences towards the restitution program aligns with the ideological
dimension between left-wing and right-wing political parties, | expect that left-wing

party would be more favorable towards the implementation of the land restitution
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program than right-wing parties. On the contrary, there are ample evidence on how
right-wing parties have represented the interests of landed elites, and how they even
have formed alliances with paramilitaries, one of the main responsible actors of the
forced displacement during the con ict.

My results provide evidence that a narrow right-wing victory leads to fewer
hectares delivered to landless victims, between 26 and 21 percentage points, rep-
resenting a decrease of 0.42 to 0.36 times the sample mean, a sizable e ect equivalent
to half standard deviation. At the post-ruling stage, in those municipalities that
elected a right-wing mayor, land restitution rulings took, on average, between 184
and 233 more days to be enforced than municipalities in which a left-wing candidate
was the winner.

This chapter aims to make theoretical and empirical contributions to both judi-
cial politics and the political economy literature on property rights by studying the
importance of the judiciary, a key actor usually neglected, in the enforcement of prop-
erty rights. The preservation of property rights is the chief end of the existence of
the modern state. At the same time, the development of the rule of law is a crucial
mediating factor between the property rights and the economic growth: if a state has
the legal capacity to provide property rights protection, it promotes economic growth
(Dworkin, 1977; McNollgast, 1994; Locke, 2014). However, we must rst understand
some of the conditions under which these rights are properly protected.

The remainder of this paper is composed of four parts. In section 2, | rst show
the gap in the literature by highlighting the theoretical and empirical contributions
to both the literature in judicial politics and the political economy of property rights.
| next outline the theoretical argument on the compliance with judicial orders pro-
tecting property rights in section 3. Next, | describe the empirical strategy and the

data sources. Finally, | briey present the main ndings.

54



3.2 Literature Review

Although most scholars recognize the theoretical importance of the compliance with
judicial rulings (Vanberg, 2004), there has been little recent empirical attention paid
to the phenomenon in the last decades. Early studies on implementation of judicial
decisions were limited exclusively to the United States. In particular, dating to 1960,
detailed studies cases of agency compliance regarding school desegregation (Peltason,
1971; Rodgers Jr and Bullock IlI, 1976; Giles and Gatlin, 1980), prayer in public
schools (Birkby, 1966; Muir, 1968; Way Jr, 1968; Dolbeare and Hammond, 1971) ,
reapportionment decisions (Erikson, 1971; Hanson and Crew, 1973) regulation for a
clean air (Melnick, 2010); or more recently, environmental change (O'Leary, 2010).
Some decades later, the subject of compliance was subsumed by a broader literature
on judicial impact (Baas and Thomas, 1984; Muir, 1973) or the political and economic
e ects of judgments to produce social change (Rosenberg et al., 1991; McCann, 1994;
McGuire, 2004).

Some scholars have explained this lack of academic attention to the implementa-
tion of judicial decisions in the developed democracies due to the assumption that
compliance with judicial orders is unproblematic because it consistently occurs. In
the U.S case, after the rst wave of case studies on noncompliance, research that
su ered from a problem of selection bias, there is a consensus that both federal trial
courts and federal bureaucracies generally comply with the Supreme Court's rulings
(Gruhl, 1980; Spriggs, 1997). Spriggs's seminal work (1996, 1997) is the rst system-
atic attempt that explains whether the federal agencies comply with the legal rules
found in the Court opinions from 1953 through 1990 terms. He initially created a
four-category variable to capture compliance, but the data indicated there were no

instances of agency de ance or evasion. Studies have recently emphasized that a great
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many controversial judicial decisions over polarizing issues {abortion, gay rights, gun
tights- are fully complied with (Keck, 2014).

Moving beyond United Studies, the comparative literature on compliance with
judicial decisions have o ered rich descriptions in detailed study cases on legaliza-
tion of policy (Gloppen, 2006; Gauri and Brinks, 2008), public authorities' reactions
to judicial rulings on political salient cases (Uprimny, 2003; Faundez, 2005), poten-
tial elected-branch responses to high courts (Vanberg, 2001b, 2004; Staton, 2010;
Kapiszewski, 2012). Recently, there is a large wave of studies focuses on the pub-
lic opinion's reaction to noncompliance. Empirical research has shown that public
authorities' de ance of a judicial decision can be electorally costly and can result in
a public backlash (Cannon, 2004; Staton, 2004; Vanberg, 2004). In a recent study,
scholars were able to test theoretical claims between the transparency of judicial or-
ders and compliance by using data from the Constitutional Chamber of the Supreme
Court of Costa Rica's monitoring system and a press conference announcing it (Gauri
et al., 2015). They found that vague orders, and orders issued without de nite times
frames for compliance, were associated with delayed implementation. Also, an order
issued after the press conference was implemented roughly two months earlier than
orders issued just before the press conference. To the best of my knowledge, along
with Spriggs's worked cited earlier, this article is the only quantitative analyses of
large-N judicial decisions and its implementation.

From a theoretical perspective, it is important to highlight two recent articles.
First, (Staton and Vanberg, 2008), drawing on models of political delegation, built a
game-theoretical model to identify the conditions under which judges use vagueness
strategically to give discretion to policymakers or hide likely de ance from public
view. Some empirical implications of this model were tested in the Costa Rica's study

mentioned above. Second, (Kapiszewski and Taylor, 2013) wrote a theory article to
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advance in two analytical frameworks to both measures and explain public authorities'
compliance. Undoubtedly, both are an outstanding contribution to grapple with
methodological and theoretical issues that commonly arise in studying compliance.
Most of the theoretical expectations will be based on these academic works including
(Spriggs, 1997) as well.

While the aforementioned literature deals with the public authorities' compliance
with domestic courts, there is even a large body of work that examines the com-
pliance with international courts and international treaty norms by national courts
(Hillebrecht, 2014; Voeten, 2014). Both this literature on international adjudication
between supranational and national courts, and compliance between high and lower
courts, also o er many legal insights across a multilevel analysis of courts.

In sum, this chapter aims to contribute both theoretical and empirically to polit-
ical science and legal literature in so many ways. First, this chapter sheds light on
the separation-of-powers at the subnational level by studying the mayors' compliance
with judicial decisions protecting property rights. Third, unlike most of the case
studies that focus on the compliance with politically salient rulings at the highest
government level, this work would be one of the rst large N-study on compliance
with judicial decisions (except for (Spriggs, 1997)). Four, although one of the most
challenging aspects of this research question will be de ning what constitutes com-
pliance, this would be an essential empirical contribution that would focus on the
quality of the rules and not just on binary characteristics of merit votes as previous

studies (Langford and Creamer, 2017; Staton and Vanberg, 2008).
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3.3 Theory

Developing and middle-income countries around the world have taken steps to for-
malize the property rights and strengthen institutions while landed elites and local
politicians oftentimes undermine these same types of institutions at the same time.
(Albertus, 2015; Onoma, 2009). The challenge of reconciling con icting policies and
goals is exacerbated in the enforcement stage. Actors in a weak institutional context
may achieve real substantive change by in uencing the enforcement or not complying
rather than altering the law (DM Brinks, 2020). In the case of property rights, the
lack of formal land rights could hinder enforcement by facilitating forced displacement
and land grabbing, and boosting illegal activities in con ict areas (Munoz-Mora et al.,
2018; Andre and Platteau, 1998; Grossman and Kim, 1995). In Latin America, for
instance, the promise of agrarian reforms in the 1950s remains unful lled. Notably,
neoliberal reforms have dismantled collective property rights of indigenous commu-
nities (Kay, 1993; Zoomers, 1997). For all these reasons, the growing consensus in
the political economy literature is that having a title is not enough to secure prop-
erty rights, but rather the actual enforcement is what explains the citizens' ability of
enjoying their assets (Firmin-Sellers, 1995; Gans-Morse, 2017b).

While the lack of state capacity and other structural factors are likely to shape the
enforcement of property rights, the \weak state" literature usually con ates problems
of will in the explanations (Kleinfeld and Barham, 2018). This chapter instead puts
politics front and center by asking: why do some local governments comply with and
enforce law, policies and judicial decisions that protect land rights, while others do
not? | argue that the decision to enforce or not land policies is a strategic choice in
function of their future electoral prospects. Strategic politicians must also consider

the preferences of the core constituencies that help elect them. The preferences of
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the di erent constituencies vary according to the speci c context.

Broadly speaking, the causes of failure in implementing judicial decisions could
vary across factors. However, more often than not, enforcing these decisions heavily
involves other branches of power, whose compliance is crucial to whether implementa-
tion will be successful. While in some cases these failures could be due to bureaucratic
inertia or lack of coordination between the executive and the administrative appara-
tus (Spriggs, 1997; Amengual and Fine, 2017), an element that has remained largely
unexplored is the willingness of public authorities to follow through on the directives
of the judicial order. | argue that it is necessary to explore the factors that underlie
the willingness of public o cials to implement laws or policy programs, which | will
refer to as \political will". Furthermore, | argue that the e ect of public authorities'
political will is mediated by the capacity of the state to enforce laws and policy.

The rst part of this section will outline the main actors tasked with complying
with the judicial orders, highlight the need to focus on elected public o cials, and
de ne their incentive structure, describing some of the costs and bene ts associated
with compliance. Second, | introduce my theory of compliance with judicial decision
protecting property rights. The argument | present delineates the relationship be-
tween two disconnected stories: the interaction between the structural conditions of
state capacity and the politicians' incentives to implement judicial decisions. Build-
ing on previous theories on enforcement and state capacity, | argue that, to explain
variation in compliance with judicial decisions, it is necessary to examine the inter-
action between political will to enforce property rights with di erent levels of state

capacity.

59



3.3.1 Who Complies? Shifting the Focus to Elected Public O cials

Even though, in general, litigation often targets public o cials, research has mostly
focused on other targets. For example, studies on health and education litigation have
found private commercial enterprises, pharmaceutical companies, and other similar
organizations, to be the main targets of litigation (Gauri and Brinks, 2008). Numer-
ous legal studies and research on theories of compliance place the bureaucracies at
the center of the analysis, as they are the actors mainly responsible for implementing
government programs (Spriggs, 1996, 1997). However, when the cases are politically
salient, litigation often targets elected politicians, the central actor that will be ex-
plored on this article, and that has received considerably less scholarly attention.
Elected politicians usually play a critical role on judgments related to housing, prop-
erty and land rights, as is the case under Law No. 1448, where majors are primarily
responsible for enforcing land restitution orders.

Most of the judicial politics work that does focus on elected o cials, mostly cen-
ters on the implications of noncompliance for interbranch relations, and on potential
political costs related to shifts in public opinion (Vanberg, 2001b, 2004; Staton, 2010;
Carrubba, 2009; Weingast, 1997). A main takeaway from these studies is that the
decision to comply by public o cials is part of a rational calculation where politi-
cians weigh the costs and bene ts of compliance. Politicians \will comply not out of
a general conviction that compliance is the right thing but because the net cost of
compliance is less than the net cost of noncompliance or because the net bene ts of
compliance outweigh the net bene ts of noncompliance" (Brinks, 2017, p.476).

My aim is to develop a theory of compliance based on this rationality assumption.
However, more than borrowing the rationale from other studies on compliance of

public o cials, | will elaborate on the factors that underlie politicians' considerations
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when it comes to enforcing judgments protecting property rights speci cally. This
is because to understand the politicians' incentives to comply or not, it is crucial to
consider the nature of the rights-based claims, property rights in this case. Hence the
theory is partly built on insights from the political economy literature on property
rights, as well as recent studies about enforcement politics that have focused on how
governments and elites enforce property rights selectively (North et al., 2000; Haber

and Razo., 2003).

3.3.2 Why Comply? Politicians' Political Will

One of the main motivations behind this dissertation are the answers | received from
national and local Colombian o cials during a series of interviews, to the question of
\what explains why some municipalities enforce land restoration measures instructed
by judicial orders while others do not?". Their unanimous response: \political will of
mayors". As stressed in the previous section, the rst aspect to consider is the nature
of the claim itself. In this case, land restitution judgments, like those issued under
Law No. 1448, not only apply restorative justice to landless victims, but potentially
have huge redistributive implications. This suggests that a crucial component of that
\political will" could be related to the preferences towards redistribution, of both the
politician and of their core constituencies.

Politicians could be understood as having both policy and o ce-seeking goals
(Downs, 1957; Aldrich, 1992). On the one hand, these elected o cials are policy-
oriented actors whose attitudes, opinions, and preferences towards redistribution
could be core aspects of their deliberation process regarding the enforcement of a
judgment. Public o cials with less favorable attitudes towards redistribution could
block an enforcement process. On the other hand, strategic politicians must also

consider the preferences of the core constituencies that help elect them. If these con-
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stituencies have pro-redistribution attitudes, re-election driven o cials could be more
inclined to enforce these orders.

Di erent elements could a ect the extent to which politicians follow the mandate
of voters in their district, particularly of poorer voters who might have a more favor-
able views towards redistribution. A recent study on enforcement politics in Latin
America argues that the political power of poor voters, determined by how much
electoral weight these voters have, in uences the likelihood of policy enforcement by
government o cials. Enforcement can be used as a device by politicians to signal
their distributive priorities, and they will be more prone to enforce policies for sig-
naling purposes when the political power of poor voters in their districts is stronger
(Holland, 2016). Hence, sociodemographic variables that compose the electoral set-
ting in which the politicians are seeking votes could play a fundamental role in their
decision-making process.

Given that adjudicating property rights is at the core of redistribution, | expect
that politicians will signal their distributive commitments to the rural poor voters,
and farmers associations, by complying with judicial decisions that restitute prop-
erty rights to victims. Conversely, | expect that politicians are less likely to comply
with restitution of judicial orders when they represent elites and large landholders’
constituencies.

Enforcement can be thus re ective of individual political preferences of politicians
for redistribution, but could also be used by them to signal distributive priorities to
disenfranchised constituents or those with favorable views towards redistribution.

Going back to the idea of considering the nature of restitution judgments to in-
form our understanding of the factors that constitute \political will", another aspect
to consider are material bene ts that might derive from not enforcing land restitution

judgements. Studies on property rights in Africa explain that some politicians un-
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dermine existing institutions that govern property rights over land because they may
prefer weakly enforced property rights as they derive material bene ts from this ar-
rangement (Firmin-Sellers, 1996; Demsetz, 1967). Politicians following a rent-seeking
logic can exploit and extract resources from vulnerable groups (Onoma, 2009; Boone,
2009). Whenever the enforcement of property rights threatens these rents, politicians
will have no incentives to comply.

In summary, if we consider the politician as simultaneously policy-seeking, o ce-
seeking and rent-seeking, and break down the possible implications of those di erent
goals in the context of enforcing a judicial decision on land restitution judgments, we
could make some speculations about the likelihood of politicians to have or lack this
political will. The concept of political will could then be understood as the extent to
which the politician is servicing these three goals. A politician for whom enforcing
the judgments did not nurture these goals will most likely lack any political will.
Hence, in the context of enforcing property rights, the factors that constitute the
political will to comply with land restitution rulings are primarily ideological. | will
use partisan ideology as the main mechanism to explain di erences in policy goals,
and therefore the likelihood of compliancel hypothesize that right-wing politicians
are less willing to comply with judicial decisions to return land to its original owners

than left-leaning politicians

3.4 Background: Land Restitution in Colombia's Political Landscape

and State Capacity Context

Colombia is a middle-income country with striking contradictions as result of the
coexistence between democracy and civil war for more than 50 years. On one hand,

it is one of Latin America's most stable political systems; it has held uninterrupted
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elections for the past several decades (Peeler, 1985). It is also considered a success
story of judicial independence and activism in the region; it has a strong judiciary,
especially its Constitutional Court (Helmke and Ros-Figueroa, 2011). On the other,
Colombian state has not been able to exert the power over many geographic areas.
In contrast with the longstanding Weberian de nition, the control over the territory

has been disputed with armed groups. In this context of conict, land is an asset
that allows the wielding of political power. In the particular case of Colombia, land
conicts have been both a cause { which explains, in part, the emergence of left
rebel groups { and a consequence, as Colombia has the highest internally displaced
population in the world as result of the civil war. This section describes how the lack of
state capacity and the civil war produced the massive dispossession of land in the rst
place. The second part describes the land restitution program and why it provides
a good leverage for understanding the capacity-will problem in the enforcement of

policies.

3.4.1 Colombian Conict and Land Dispossession

Colombia has a longstanding history of civil war. The ongoing Colombian con ict
started in the 1960s, right after a previous civil war, known as La Violencia, had ended.
La Violencia (1946-1958) was a civil war between the Liberal and Conservative parties
that was resolved in 1958 by a power-sharing agreement, the National Front, that
guaranteed the representation of both parties during the next sixteen years. Several
Several leftist guerrilla groups were founded in 1964 as a response to the exclusion
from this agreement, including the Revolutionary Armed Forces of Colombia (FARC)
and the National Liberation Army (ELN). Both armed groups described as popular
liberation movements seeking to bring about social justice and redistribution.

In 1997, most paramilitary groups united under an umbrella organization called
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the United Self-Defense Forces of Colombia (AUC). The AUC emerged as self-defense
forces to oppose guerilla extortion. These right-wing paramilitary groups were set up
by landowners, cattle-raisers, emerald- traders, and drug trackers in part as a self-
defense response to the threats that the guerillas posed to them (Archila Neira, 2003;
Sann, 2008) (Romero 2003). The organization brought together up to 90% of the
existing paramilitary groups, and it is estimated to have had 15,000 members at its
peak (Bandiera, 2020).

Recent research has provided strong evidence on how these paramilitaries emerged
not only with the coordination of regional elites to protect private property, but also
on how the government built oftentimes military alliances with the pro-state militias
to jointly combat the guerrillas (Acemoglu et al., 2013b; Dube and Naidu, 2010).
At the political level, the well-known the Parapoltica scandal { which scaled to
a massive judicial prosecution of local and national politicians-, showed the direct
paramilitary intervention in elections by manipulation and buying voters, nancing
political campaigns and killing civilian and opposition candidates (Acemoglu et al.,
2013b).

These acquiescence by the state at di erent government levels along with the collu-
sion with local economic elites helped paramilitaries to forcibly displaced populations
from their land. Although, undoubtedly, displacement is also byproduct of the con-
ict as families either wants to escape the cross re (Adhikari, 2013) or are targeted
of selective violence (Balcells and Steele, 2016a); there are also recent evidence that
shows how displacement has been a deliberate strategy to accumulate land. Forms of
land grabbing after displacement have been said to include coercion to sell at below
market prices or transfer titles to non-state armed actors, changing limits of parcels,
selling to false names, or simply bribing state o cials to adjudicate lands that were

formerly owned by farmers who were obliged to leave (Bandiera, 2020).

65



3.5 Data

| combine data from di erent sources in order to build a municipality-year level panel
spanning from 2005 to 2020 for a total of 15,680 observations. Our sample includes 1,
108 municipalities. To assess the enforcement of the restitution program both at the
administrative and judicial level, | collect data on state capacity variables, presence of
violent groups, electoral outcomes, and municipal-level restitution outcomes. Table
1 provides descriptive statistics of my main outcome variables, used to test both the

main empirical relationships and the mechanisms described in the testable hypotheses.

3.5.1 Restitution Outcomes

Gathering compliance data is a daunting task, given the di culties of coordinating
with multiple state agents. The enforcement of land restitution rulings has the ad-
ditional complication that public o cials follow strict data protection policies due to
the post-con ict setting. In particular, the assassination of social leaders is closely
related to the attempts to restore victims' rights and redistribute wealth. Foreseeing
this complication, by using computational text analysis, | built two original datasets
with 1) the universe of judicial rulings (5,400) on land restitution claims. Collecting
this sensitive data -including names, IDs, and GPS's land plots- allowed me to enter
into data-sharing agreements over the compliance data with the General Inspector
O ce. Since there are more than forty land courts and ve land tribunals making
these judicial decisions, the extraction of the text has not been easy. First, these
land courts follow di erent structures in the text. | have parsed the readable pdf les
by using regular expressions and manually lling the gaps and missing values. The
structure of this original dataset is described in Appendix B.1.

The main outcomes of interest are the ones related on the progress of the restitu-
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tion program in the administrative and judicial phase at the municipal level. The rst
outcome measures all the land restitution claims nalized by the Land Restitution
Unit. This data comes from the public data set available by the LRU. The second
outcomes measure the number of judicial decisions at the municipal level. Finally, in
a third outcome, | measure the progress of the restitution by creating a proportion
of land restitution that resulted in a judicial decision over the total number of land
restitution claims in each municipality. In Appendix B, Table A2 provides details on
the main descriptive statistics of the data set.

My analysis covers the period from 2011 to 2020, since the creation of the LRU
until today. During this period, there are 25,000 land restitution claims solved by the
LRU in 956 municipalities. From those claims, land restitution judges have ruled down
6,034 judicial decisions in 402 municipalities. Overall, restitution is concentrated in
the periphery of the country. However, we also observed some cases closed to big
cities characterized by a rather strong presence of the state. This is consistent with
our interpretation that the land restitution program creates a unique opportunity to
leverage the variation of the state capacity in explaining the enforcement of property

rights.

3.5.2 Political Will Variables

As de ned above, political will refers to the conditions under which actors will act on
their own interests based on their policy and o ce goals.

-ldeology: Although it is very challenging to identify politicians' policy prefer-
ences, | will leverage the fact that this restitution process was enacted rst as a
Victims' Law that was voted on by the political parties in Congress. Moreover, po-
litical preferences related to property rights are easy to identify along the ideological

spectrum. For instance, (Ch et al., 2018b) use the preferences of violent groups to
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explain how left-rebel violence is conducive to lower rates of tax extraction and land
formalization, and right-wing paramilitary groups are associated with the opposite.
First, | will use roll-call voting data on the Victims' Law to identify which political
parties were in favor of or against the law. Second, since individual politicians can
run under their own name, | will use the classi cation of parties into left-wing, right-
wing, or neither left nor right wing coded by (Fergusson et al., 2021). Following their
coding protocol, | extend the classi cation the political parties' ideology for the 2019
local elections. See Appendix B.2. for detalils.

- Electoral data: | use the electoral data compiled by Paclon and Sanchez (2014),
which is gathered from the Colombian national electoral authority, the Registradura
Nacional del Estado Civil. My analysis will cover local elections for mayors and

governors in 2011, 2015 and 2019.

3.5.3 State Capacity Controls

| will use panel data collected annually by the CEDE from the Universidad de los
Andes. This dataset includes several yearly state capacity measures and geographical
information for all municipalities in Colombia.

To assess legal capacity, | will employ two measures employed in prior studies.
First, | will use a judicial e ciency index that combines the presence of legal institu-
tions and the rate of solved homicide cases normalized by population in each munici-
pality for 2010 and 2015 (Garcia Villegas and Espinosa, 2013). The second measure,
used by (Acemoglu et al., 2020b), assesses judicial ine ciency using an event-based
dataset on all processes arising from complaints against public servants, from 1995 to
2010. The data come from the Procuradura General (Colombia's Watchdog Agency),
which is responsible for disciplinary prosecutions of public authorities. | will include

other scal performance, coercive capacity and geographic variables as controls.
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3.6 Empirical Strategy

This chaptaer estimates the e ect of both state capacity and political variables on
the enforcement of the land restitution program in Colombia across time and space.
In order to correctly identify how the political incentives in uence the enforcement
of the land restitution program, | use a regression discontinuity design (RDD) in
mayor's o ce elections since the Victim's Law was created in 2011. | follow recent
enforcement studies (Feierherd, 2020b) and con ict studies in Colombia (Fergusson
et al., 2021) that use this strategy.

RDD in close elections rest on a simple assumption: winners and losers are deter-
mined essentially by chance in close elections (Lee, 2008). The observable implication
is that municipalities where a candidate in favor of the restitution program barely
won should be, on average, indistinguishable from municipalities in which a candidate
against the restitution program barely lost. Therefore, the only di erences between
them are the ones related to the outcome of the election. In this way, | am able to
isolate the e ect of party victory from other factors such as the political traits or
socioeconomic characteristics of a municipality. Under this assumption, | rst com-
pare municipalities where a candidate pro-restitution either wins or the runner-up.
As explained above, the preferences towards the restitution program aligns with the
ideological dimension between left-wing and right-wing political parties. In this sense,
we exploit the fact that a mayor's partisan a liation changes discontinuously at the
threshold between a left-wing party's victory or loss. My empirical analysis is based

on regressions of the following form:

Yit ki ofpXag sk FPRXiQ & (3.1)

Wherey; is the land restitution outcome variable andL;; is a dummy variable that

69



takes the value one when a candidate of a left-wing party won the municipal election
and zero otherwise.Xj; is the electoral margin of the left-wing party, and j; is the
error term. In terms of estimation, rst, | use the optimal function developed by
(Imbens and Kalyanaraman, 2011) to estimate the win/lose margin over which the
continuity assumption that underlays the RDD is likely to hold. To estimate ;, |
therefore use a local polynomial regression squares with triangular kernel weights.
This approach estimates separate local polynomial for treatment and control units
by only using observations within a speci ed bandwidth around the cuto . | also use
the data-driven bandwidth selection procedure developed by (Calonico et al., 2014).
Finally, following conventional best practices in RD designs, | conduct a series
of robustness checks of my results by including di erent bandwidth sizes (Lee and
Lemieux, 2010). Figure 3.1 shows the results of the McCrary test which sorts around
the winning threshold, in this case for the Left, to disregard any potential manipula-

tions. According to the test, there is no jump in either direction at the threshold.

3.7 Empirical Findings

3.7.1 Main Results from RDD

What is the impact of the political will on the enforcement of the land restitution
program? This section empirically examines how the victory right-wing parties in
mayoral elections a ected the implementation of the land restitution program. The
RDD results provide evidence of political manipulation in the enforcement of property
rights across municipalities. The main result is that electing a right-wing party leads

to a statistically signi cant decrease in the land restitution program's implementation.
This section presents the regression estimates using three times windows based on the

elections in 2011, 2015, and 2019.
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Figure 3.2 graphically shows the relationship between right-wing party vote mar-
gin and the dependent variable operationalize as a continuous variable measuring the
proportion of hectares restituted per municipality. RD designs estimate local treat-
ment e ects at the threshold where the running variable is zero. As shown in the
Figure, there is a jump in the independent variable when the vote margin of the
right-wing approaches zero. Both gures are using the optimal bandwidth used by
(Calonico et al., 2014).

Tables 3.1 and 3.2 provide systematic evidence of land restitution enforcement
when the right is in o ce. Both tables display results for the linear nonparamet-
ric and quadratic estimates. In Table 3.1, results provide evidence that a narrow
right-wing victory leads to fewer hectares delivered to landless victims, between 26
and 21 percentage points, representing a decrease of 0.42 to 0.36 times the sample

mean, a sizable e ect equivalent to half standard deviation. All columns include

Figure 3.1 : McCrary Test
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(a) Prop. of enforced rulings

(b) Prop. of enforced hectares

Figure 3.2 : Eect of a right-wing mayor win on Land Restitution enforcement
outcomes
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Table 3.1: E ect of right-wing mayor win on the proportion of enforced hectares
1) 2) ) (4) ) (6)
Prop of  Prop of Prop of Prop of  Prop of Prop of
enforced enforced enforced enforced enforced enforced
VARIABLES hectares hectares hectares hectares hectares hectares

Right-wing mayor elected -0.269* -0.310** -0.344** -0.390** -0.321* -0.215
(0.148)  (0.152) (0.130) (0.174) (0.178)  (0.169)

Controls No Geo All No Geo All
Observations 149 129 153 157 151 129
Bandwidth 0.070 0.060 0.075 0.076 0.071 0.060
(Local) polynomial order 1 1 1 2 2 2
Mean 0.619 0.594 0.610 0.615 0.610 0.594
SD 0.448 0.456 0.451 0.451 0.452 0.456

Robust standard errors in parentheses
***pn 0.01,*p 0.05*p 0.1

Table 3.2: E ect of right-wing mayor win on the probability that the ruling is enforced
@D (@) @) @) ®
Pr(Enforced Pr(Enforced Pr(Enforced Pr(Enforced

VARIABLES Ruling) Ruling) Ruling) Ruling) Ruling)
Right-wing mayor elected -0.326*** -0.317*** -0.291%** -0.391%** -0.286**
(0.100) (0.109) (0.118) (0.123) (0.118)
Controls No Geo All No All
Observations 238 214 247 516 260
Bandwidth 0.0370 0.0290 0.0390 0.0500 0.0410
(Local) polynomial order 1 1 1 2 2
Mean 0.618 0.626 0.619 0.632 0.623
SD 0.487 0.485 0.487 0.483 0.486

Robust standard errors in parentheses
**n 001, *p 0.05*p 0.1

controls for time-invariant geographic, socio-economic, and political characteristics of
the municipalities.

Table 3.2 shows the results for a second outcome variable measured as a dummy
equal to 1 when the ruling is enforced and O otherwise. The results provide strong
evidence that when a right-wing mayor is elected, the probability that the ruling is
enforced decreases between 27 and 39 percentage points. This e ect is signi cant as
it decreases between 0.43 and 0.62 times the sample mean and between 55% and 81%
of the standard deviation.

To further explore the resistance of the right-wing towards the implementation of

the land restitution program, | also consider the scenario that if right-wing mayors
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Table 3.3: E ect of right-wing mayor win on the time of delivery of the land from
judgment to actual delivery (days)

(1) (@)

VARIABLES Time of delivery Time of delivery
Right-wing mayor elected 184.2*** 232.6%**
(64.22) (72.92)
Observations 99 131
Bandwidth 0.0320 0.0470
(Local) polynomial order 1 2
Mean 180.9 178.6
SD 201.4 190.4

Standard errors in parentheses. No covariates included.
***p 0.01,*p 005 *p 0.1

eventually implement the order, and if compliance followed a protracted period of
delay, it is another way of de ance by itself. | coded another outcome variable as
the number of days from the ruling date to the victim's land delivery date. As
shown in Table 3, the results show that sentences in municipalities that elected a
right-wing mayor took, on average, between 184 and 233 more days to be enforced
than municipalities in which a right-wing candidate was a runner-up. The optimal
bandwidth is of 180 days as the average number of days from ruling's date to delivery's
date, so the e ect of the election of a right-wing mayor is an increase of between 1 and
1.3 times the sample mean, which is equivalent to a rise in 92% and 120% standard

deviations.

3.7.2 Potential Mechanisms: Land Inequality

Most previous political economy studies have focused on explaining why governments
enforce property rights selectively (North, Summerhill, and Weingast, 2000; Haber
and Razo., 2003). The underlying premise in the established literature is based on

the fact that land's low asset mobility makes landowners especially vulnerable to
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pressures for redistribution, especially where levels of inequality are high (Acemoglu
and Robinson, 2005; Boix, 2003). The implication is that landed elites either (1)

oppose e orts to survey, measure, register, and ultimately enforce property rights or
(2) capture local institutions (Ziblatt, 2008).

Bassed on these accounts, politicians' willingness to comply is fundamentally
shaped by the pre-existing con guration of rural elites. Landed elites have the capac-
ity and strength to in uence local politics by engaging in organized violence. They
may collude with violent actors such as militias or exploit their material resources
and connections with local and national o cials to capture local institutions (Ch
et al., 2018a). | use land concentration as a proxy for the prominence of landed elites
(Nieto-Matiz, 2020a). | expect right-wing mayors' compliance with land restitution
orders to be less likely in areas where landowners are prominent actors.

To test this hypothesis, | evaluate heterogeneous e ects by interacting the victory
of a right-wing mayor with a dichotomous variable equal to one if the Gini of land
inequality in 2012 is in the fth quintile (within the 20% most unequal municipalities
in land distribution in the country). The optimal bandwidth for linear polynomial
without controls (0.07) is used for the regression, and all controls are included. The
outcome variable is the yearly proportion of enforced land restitution rulings. When
interacting the right-wing victory with the high inequality dummy, the right-wing
victory only becomes signi cant when the municipality has high inequality.

In Table, evidence suggests that the proportion of land restitution rulings enforced
decreases in between 53 and 41 percentage points when a right-wing mayor is elected
in a municipality with high land inequality, the magnitude of the e ect corresponds
to between 0.85 and 0.66 times the sample mean, and about one standard deviation
of the mean. This e ect doubles the one reported for right-wing mayor victory in

the main specication. The lack of signi cance of the coe cient associated with
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the victory of a right-wing candidate suggests that the e ect found may be due to
right-wing preferences for non-redistribution of property rights since it is found that
these mayors only comply less when land inequality is high in the municipality. This
nding may also suggest that alliances of the right-wing parties with the landed elites

of unequal municipalities seek to maintain the status quo.

3.8 Conclusion

For most rural households, land is their single most important productive asset for
agricultural activity. The lack of secure property rights to the land may a ect the
economic lives of the rural poor and limit the economic development of a country.
Unfortunately, property rights over the land are most fragile and weakly de ned in
developing countries. Some scholars have highlighted that the literature on economic
development has focused extensively on property rights structure rather than on a
more fundamental problem of land security: enforcement (Firmin-Sellers, 1995). This
paper employs a broader concept of property security than the concept for property
rights since the rst encompasses "strategies both for protecting property claims and
for enforcing property rights" (Gans-Morse, 2017a, 339). Property security implies
not only the legal de nition of property rights, as the rights to use assets, derive
income from, and transfer to someone else, but also encompasses the economic de -
nition related to the ability to enjoy the asset (Barzel, 1997). The goal of this paper
is to highlight the crucial role that enforcement plays in property rights studies.

In light of this, this paper's broader question seeks to contribute to the literature
on why local politicians comply with judicial decisions protecting property rights
while others do not. Building on judicial politics literature on compliance, | have

argued that the decision to comply with rulings is part of a rational calculation
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where politicians weigh the cost and bene ts in terms of their electoral incentives. In
line with Holland (2015), | argued that local politicians with less favorable attitudes
towards redistribution could block the enforcement of the land restitution orders if
preferences of their core constituencies are against redistribution. That is the case
of the right-wing mayors who represent elites and large landholders constituencies.
With a close-election regression discontinuity design, | show that a narrow right-wing
victory slows down enforcement of the land restitution program by either delaying
the delivery of land plots to landless victims or by non-complying with the restitution
ruling incurring in open de ance with land restitution judges.

In this paper, | link two bodies of literature in political science that have been dis-
connected: judicial politics and the political economy of property rights. By doing so,
| intend to contribute to a better understanding of the conditions under which politi-
cians undermine property rights and the rule of law in general. Beyond contributing
to these literatures, these ndings provide insight into party politics. Even though
"political will" is commonly used by both practitioners and scholars, the latter have
not developed a concept yet because they are afraid to border a tautology. However,
this is an essential category that goes beyond the electoral theory, and it is relevant
to explain enforcement of laws or implementation of policies in favor of disfranchised
groups that do not translate in political returns. Additional research is necessary to

measure whether a politician implements policies in favor of victims of the conict.
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A4

Rural Poor Had no Lawyers, but Judges: Judicial

Enforcement of Land Restitution Rulings

High Courts have increased their power by implementing oversight mechanisms like
public hearings, follow-up committees, information requests, among others (Botero,
2017). These mechanisms enable them to monitor compliance with their rulings. Fur-
thermore, by using monetary nes, disciplinary sanctions, and even jail time, courts
have been able to sanction politicians and bureaucrats for noncompliance in develop-
ing countries (Langford and Creamer, 2017). When and how courts achieve compli-
ance and what impact oversight mechanisms and sanctions might have on compliance
remain largely untested.

Compliance is far from being a likely outcome. Both politicians and bureaucrats
routinely delay the implementation of judicial decisions and policies. Some of these
policies are oftentimes ignored completely. Under this scenario, oversight mechanisms
can strengthen monitoring and enforcement of judicial decisions in at least three ways.

First, follow-up committees, for instance, can enhance implementation by identify-
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ing bottlenecks and de ciencies in general practices and procedures. Second, they
can reduce transaction costs and information asymmetries by improving coordina-
tion among agencies to comply with a judicial policy. Third, the mere possibility of

a sanction can deter bureaucrats and politicians from delaying implementation and
even from open de ance to judicial rulings. In this chapter, to the best of my knowl-
edge, | provide evidence on the third channel as a rst attempt to assess and quantify
the deterrence power of oversight mechanisms and sanction threats for noncompliance
used by decentralized land restitution courts in Colombia.

The ongoing land restitution program is an ideal empirical setting to assess the
e ectiveness of the court-mandated oversight mechanisms in compliance with the own
judicial orders. Under the Victims' Law, No. 1448 of 2011, the Government created
more than forty specialized restitution courts and ve restitution tribunals across the
entire country. The law introduced several institutional features to expand judges'
power to ensure the implementation of the land restitution policy.

First, as judges and magistrates decide restitution claims, they have the author-
ity to declare property rights null for those third-party involved. Second, they not
only decide on the formalization of the right over land but also leverage their rulings
to order additional reparation measures and provision of public goods to commu-
nities and villages destroyed during the conict. Third, more importantly, judges
and magistrates preserve the competence over their cases. That is, they ought to
oversee the e ective implementation of their orders and, therefore, the protection of
the reparation and restitution rights of the rural people whose land was dispossessed.
Interestingly, even though, in article 102, the Victims' Law grants this expanded com-
petence to the restitution judges, it does not mention the type of post-ruling actions
the judges must undertake.

Furthermore, these additional oversight duties are not considered part of the work-
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load assessment that the courthouse should be subject to each quarter, which implies
that we can analyze the judges' agency in initiating enforcement actions indepen-
dently. Relatedly, | can also isolate the role of the courts in the enforcement since
litigants do not play a major role in pressuring courts to enforce restitution rulings.
Each victim received free legal representation from the Land Restitution Unit (LRU),
assigning a lawyer to represent the victim before the specialized restitution courts.
Although the legal assistance seemed e ective during the judicial phase, and lawyers
are LRU's employees, a con ict of interest emerged during the post-ruling phase when
the LRU needed to comply with many orders, oftentimes leaving victims with no legal
assistance during this critical stage of realization of their rights.

Departing from most of judicial politics literature's assumption that courts can
neither monitor nor enforce compliance without a litigator, the argument and results
in this chapter suggest that courts can anticipate noncompliance and potentially
deter open de ance through oversight mechanisms. The ability to oversee compliance
means that even lower courts can act as powerful actors expanding their powers to
sanction and punish politicians and bureaucrats directly.

Combining insights from the attitudinal model and the ideational school in com-
parative judicial politics, | argue that judges' dispositions to empower themselves are
deeply internalized in their ideology and legal preferences and the perception of the
role of a judge in a democracy. Ultimately, all these conceptions, attitudes, and pref-
erences are bundled in a system of beliefs that de ne the type of judge and to what
extent she is favorable to threaten or impose sanctions for noncompliance. | de ne
two types of judges: enforcers and lenient judges. The label enforcer refers to
those judges who are in favor of acting and enhancing compliance through follow-up
committees, information requests, and public hearings. More importantly, they are

willing to use threats of sanctions to enforce their decisions. Whereas lenient judges
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usually have a deeply ingrained positivist legal ideology and consider that neither
oversee implementation nor sanction bureaucrats are part of their functions.

To test this argument, | employed a multi-method approach that combines qual-
itative methodologies and quantitative analyses using an original dataset with the
universe of judicial rulings (6,400) on land restitution claims by using computational
text analysis. By using record-linkage approaches, | merged this individual-case level
data with monitoring and compliance data from the High Administrative Court and
the General Inspector O ce, respectively. In addition, I conducted 33 in-depth in-
terviews with current and former land restitution judges and magistrates, and 10
interviews with clerks and o cials from these Land Restitution Courts.

My empirical strategy leverages variation from random assignment of cases to
judges with di erent propensities to undertake post-ruling actions. Cases are rst
sorted by a geographic criterion and sent to the ve districts in the country. Once the
land claim is assigned to the appropriate district, they are randomly assigned among
land restitution courts. Hence, the case assignment criteria -i.e a geographic district
and case load- are orthogonal to the judge's characteristics and the case itself since
all judges receive cases in the same municipalities. This orthogonality provides me
with quasi-random variation in the relationship between the case and the judge.

Overall, the analysis reveals signi cant evidence that the probability of compli-
ance with a judicial ruling is determined by the type of judge and her propensity to
enforce the judicial decisions. Across a range of restrictive speci cations, the prob-
ability of compliance with judicial decisions is between 8 and 15 percentage points
higher if the land claim was assigned to an enforcer than a lenient judge. Yet these
estimates mask signi cant heterogeneity across the type of post-ruling actions; en-
hancing compliance seems more e ective through monitoring actions -information

request, follow-up commissions, and hearings- than threats of sanctions.
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This chapter contributes to political science and legal studies in many ways. These
ndings speak to the importance of investigating how judges' ideological beliefs and
legal preferences shape judicial behavior. There is a vast literature in comparative
judicial studies focusing on strategic considerations in developing countries where
political constraints are stronger; there is little evidence, however, on the conditions
when judges can decide sincerely according to their preferences. This study also adds
to the growing literature on the use of monitoring mechanisms by courts (Botero,
2017; Hu and Conrad, 2020). In fact, to my knowledge, this study is the rst to
assess quantitatively the e ect of oversight activities, and sanctions in particular, on

compliance with judicial decisions.

4.1 Literature Review

Why are some courts more assertive than others? To what extent the court-promoted
monitoring mechanisms achieve compliance? In comparative judicial politics, we can
identify three bodies of scholarly work that seek to explain under what conditions
courts have become more powerful over the last three decade: political-centered,
litigant-centered, and court-centered explanations (Botero, 2017).

Political-centered explanations, like Ronsenberg's, contends that the implementa-
tion of rulings rely on politicians' compliance to enforce them, and therefore expecting
social change from those rulings are simply \hollow hopes". Even when some works
recognized increasingly powerful courts, for example with the expansion of review
powers, these explanations tend to focus on judicial reforms initiated by politicians,
relegating judges to a secondary role. Conversely, court-centered explanations focused
on the strategic interactions with the executive and legislative. Although the strategic

model cares about the judges' individual goals on advancing career and policy goals,
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this approach continues downplaying the judges' agency as they are constrained by
the political environment, and therefore they become deferential players visa-vis the
presidents. Both approaches focused on the politics of judicial decision-making, not
implementation.

In contrast, litigant-centered explanations focused both on how advocacy net-
works and social organizations in uence Court's agenda setting, and pressure actors
for the implementation of rulings. In terms of decision-making, Gonzalez-Ocantos,
for instance, explains why judges decide to prosecute former military o cers for hu-
man rights violations given litigants' in uence on cultures of legal interpretation and
ideational change. With respect to implementation, Botero assesses judicial impact by
examining how court-promoted monitoring mechanisms become \collaborative over-
sight arenas" where civil society organizations, government control agencies, and the
court converge to create change. The notion here is that court is not so much the
agent driving change, but rather acts as a signaling device that other actors use to
coordinate and generate change.

All of these accounts of judicial impact do not portray the judiciary as the agent
driving change, but as the facilitator of public deliberation or as signaling device that
help other actors to coordinate and seek for solutions. This perspective does not
adequately address the relatively new mechanisms to monitor and sanction noncom-
pliance. This phenomenon translates into the fact that Courts does not necessarily

lack the power of the purse and the sword anymore.

4.2 Theory on Judges' Strategies to Enhance Compliance

Courts are typically thought to be weak institutions as discussed in the aforemen-

tioned literature review. The common image is illustrated by the fact that Courts
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lack the power of the pursue and of the sword. This prevailing view of what courts
can do, as well as how they do it, are inherited from the US Supreme Court model.
However, outside of US, in countries such as Costa Rica, Colombia, South Africa or
India, Constitutional Courts are the guardians of constitutions with generous bill of
rights, and by mandate, they are addressing massive socioeconomic problems from
hunger, the right to water to prison overcrowding (Gauri and Brinks, 2008; Nolan
et al., 2009; Shankar, 2013).

These courts are undertaking innovative mechanisms to monitor the implementa-
tion of structural rulings through follow-up decisions, public hearings and monitoring
procedures (Botero, 2017). This chapter seeks to explain the expansion of judicial
power from using court-promoted monitoring mechanisms to threats of sanctions.

What explains this unprecedented expansion of judicial power? Ultimately, what
renders courts powerful? First of all, judicial power \results from the interaction of
three di erent components: the independent input of the court in producing politi-
cally signi cant outcomes that are complied with by other actors” (Ginsburg, 2003,
252, emphasis in the original). This de nition implies that institutional actors will
implement judicial decisions out of voluntary compliance. Moreover, it neglects the
role of courts in the monitoring process, and how that judicial power is exercised by
altering the behavior of other institutional actors as part of the Courts' enforcement
actions.

Scholars of comparative judicial politics have developed a vibrant research agenda
seeking to explain why courts are increasingly powerful. Some rational choice schol-
ars have focused on why politicians are willing to pass judicial reforms, and therefore
accept limits to their power. Whereas other authors emphasize the importance of
ideational changes introduced by litigants to in uence judges to rule on highly con-

troversial rights and to make them engaged in high-stakes political struggles. In
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contrast, | argue that although political and institutional conditions are crucial to
understand the ability of judges to exercise power, the necessary condition lies on the
self-conception of the judges about its role in the enforcement of rights and the extent
to which courts are assertive.

In the seminal book,The Global Expansion of Judicial PowerTate and Vallinder
explained that even under a very facilitating conditions for the expansion of judicial
power, the necessary condition is personal attitudes, policy preferences or values of the
judges. In other words, \the judicialization develops only because judges decide that
they should participate in policy-making, and at least on occasion, substitute policy
solutions™” (1991:34). According to the authors, those attitudes and policy preferences
are usually arrayed on judicial activism/restraint or more left-right dimensions.

Although these dimensions are theoretically independent, and not mutually ex-
clusive. These dimensions work well in a country like the United States with common
law legal tradition where judges are recognized as political actors (Dahl, 1957). Con-
versely, in countries with a civil legal tradition where the Montesquivian image of
judges as ‘'mouthpieces of the law' predominates which entails that the role of judges
should be limited to apply what laws say but not interpreting them. In light of this,
these countries have developed legal cultures more conservative in their views about
the role of judges, and therefore most lawyers have been formed in these legal tradi-
tions. However, in the aftermath of the third wave of democratization, courts have
become central political players. Understanding judges' motivations and attitudes is
essential to explain why some courts are more assertive than others.

In Latin America, some studies have shown that even though the left-right ide-
ological cleavages are useful to estimate judges' ideal points and locate them in the
policy space, another dimension is needed to understand how judges inserted in this

civil legal tradition engage in activism. This second dimension is their judicial phi-
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losophy, namely, the extent to which they believe that courts should be involved in
law-making versus a strict interpretation of the laws. The spectrum of this dimension
is between justices who favor a legahterpretivism versus those who favor judicial
legalism Legal interpretivism is \a belief that courts ought to expand their jurisdic-
tion by overturning precedent that limits the role of the judiciary”. Whereas judicial
legalism is the belief that gives \primary weight to a limited interpretation of both
the court's jurisdiction and the rules for standing, who are skeptical of the ability of
judges to base their decisions on nonlegal reasoning” (Sanchez et al., 2011, 188).

Borrowing insights from sociological institutionalism, other scholars explain how
judges are bureaucratically embedded, and in turn, subject to socialization processes
about the law, the professional missions, and ultimately, they are part of institutional
cultures in the academy and on the bench (Gonzalez-Ocantos, 2019; Couso et al.,
2010; Hilbink, 2012). Gonzalez-Ocantos, develop a concept of legal preferences to
refer to the ideational foundations of judicial power. On one hand, formalistic legal
preferences follow the legal positivism, which \a rmed the supremacy of domestic
written law and engendered hostility towards more activist, nontextualist readings of
the law" (Gonalez-Ocantos, 2019). On the other hand, the neoconstitucionalism is
opposed to the view that law application required no interpretation and it represents a
more assertive conception about the role of the judge and legal interpretation (Couso
et al., 2010).

While most of the studies have explained how the in uence of the incoming neo-
constitutionalist judges explain the adoption of new organizational practices and the
development of new standards of rights-adjudication, these studies have so far reached
this ideational change into decision-making process only. Few studies have advanced
our understanding from the recognition of socio-economic rights to right-e ectiveness

and judicial impact more broadly.
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Recent studies have focused on how courts have reassert their power not only by
expanding their jurisdiction, but also by creating monitoring mechanisms in the form
of publich hearing, follow up commissions and informational request. These spaces
promote public deliberation and solve coordination problems for complex policies.
Botero have name them as collective oversight arenas where advocacy networks and
courts converge to create social change (Botero, 2017)

Building on these studies, this chapter argues that judicial role conceptions are
critical to understand why some courts are more assertive than others. That as-
sertiveness is not only re ected in the type and scope of rulings, but it also translates
on enforcement actions to achieve compliance and a broader impact by ensuring the
e ectiveness of rights. In explaining assertiveness, this chapter goes a step further by
theorizing on the attitudes toward the use of oversight mechanisms and the role of
sanctions threats to enforce judicial rulings.

Combining insights from the attitudinal model and the ideational school in com-
parative judicial politics, | argue that judges' dispositions to empower themselves are
deeply internalized in their ideology and legal preferences and the perception of the
role of a judge in a democracy. Ultimately, all these conceptions, attitudes, and pref-
erences are bundled in a system of beliefs that de ne the type of judge and to what
extent she is favorable to threaten or impose sanctions for noncompliance. | de ne
two types of judges: enforcers and lenient judges. The label enforcer refers to
those judges who are in favor of acting and enhancing compliance through follow-up
committees, information requests, and public hearings. More importantly, they are
willing to use threats of sanctions to enforce their decisions. Whereas lenient judges
usually have a deeply ingrained positivist legal ideology and consider that neither

oversee implementation nor sanction bureaucrats are part of their functions.
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4.3 Empirical Setting: Land Restitution Courts in Colombia

The Colombian case is considered a success story of judicial independence and ac-
tivism in Latin America, with a strong judiciary, especially its Constitutional Court
(Helmke and Ros-Figueroa, 2011). Indeed, its most ambitious ruling was the judg-
ment T-024 de 2004 in which the CC aggregated the constitutional writs of protection
(tutelas) led by 1,150 displaced families. The High Court declared that the massive
forced displacement of individuals was a humanitarian emergency and developed its
doctrine of unconstitutional state of a airs. In this landmark ruling, the Constitu-
tional Court ordered a series of structural measures to address the systemic failures
in state action (Garavito and Franco, 2015).

In 2011, the Colombian Government passed a Victim Law to make reparations
to the victims of one of the longest civil wars in recent history. Law No. 1448
of 2011 addresses the internal displacement and land dispossession by creating the
Land Restitution Unit (LRU) and Land Restitution Courts, a group of civil courts
temporarily assigned to the resolution of land restitution claims. The LRU received a
10-year xed-term (2012 - 2022) statutory mandate to provide administrative services
to victims of involuntary displacement and eviction as a result of the internal con ict
after January 1, 1985. Whereas the Land Restitution Courts have an inde nite
mandate until all the cases are solved.

The law provides for a mixed administrative-judicial restitution process. In the
rst stage, the Land Restitution Unit (LRU) is responsible for implementing the
administrative phase of the land restitution process. The LRU decides on the admis-
sibility of a land restitution claim and for processing it once it has been accepted.
The LRU also assists the victims in the preparation of an administrative le that is

submitted to Special Restitution Land Courts for review in case there is opposition

88



to the claim, that is, a third-party claiming ownership over the same piece of land.
Opponents can be individuals (such as victims of forced displacement who settled
on land initially occupied by other victims) or peasant farmers who moved into the
area. Opponents can also be individuals who were responsible for the forced displace-
ment of the claimant, and straw men brought in by paramilitaries or businesses with
economic projects on the land.

In the second phase, the restitution judge issues a ruling granting the claimant le-
gal ownership over the land and orders a variety of additional measures to ensure that
the claimants right to full reparation is respected (Benenson, 2014, 23-26). Currently
there are 39 restitution judges and 15 land restitution magistrates in ve judicial
districts. Appendix C displays a map with the distribution of these courthouses and
tribunals across the country. The restitution judge will then issue a ruling grant-
ing the claimant legal ownership over that land and ordering a variety of additional
measures to ensure that the claimants right to full reparation is respected.

Judicial rulings include the material restitution of land and contain complemen-
tary measures to ensure full reparations to land claimants. Land restitution judges
closely monitor compliance with these orders. Among the court-promoted oversight
mechanisms, the land restitution courts can request information on the compliance
status of an order, organize hearings or coordinate follow-up commissions, or even
use sanction threats when facing delays or noncompliance. In Figure 4.1, the top
graph (a) shows the frequency in using these post-ruling actions among the Land
Restitution Courts, and the bottom graph (b) shows the variation over time in the

use of these post-ruling tools across the ve land Restitution Tribunals.
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(a) Type of post-ruling actions used by the Land Restitution
Courts and Tribunals

(b) Post-ruling actions across ve Land Restitution Tri-
bunals (2012-2021)

Figure 4.1 : Post-ruling actions across the ve Land Restitution Tribunals
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4.4 Data

This section presents description of the large original dataset of judicial decisions used
for the analysis, followed by descriptive ndings based on a large original dataset of
judicial decisions on restitution claims. In addition, | explain the data gathered on

compliance and the matching process between the two datasets.

4.4.1 Dataset of Judicial Decisions on Restitution Claims

This article makes an important empirical contribution to the literature on judicial
decision and compliance through the analysis of an original judicial decisions dataset
with the universe of land restitution claims. | construct an original dataset with
decisions made by all the land restitution judges and tribunals throughout Colombia
from 2012 to 2021. By employing web scraping techniques, | downloaded all the
les available from the o cial website of the Judicial Branch which are up- loaded
by court and year. Since some les were corrupted, | downloaded them from the
Land Restitution Unit's website which are organized by municipality. | then parsed
the readable pdf les or scanned copies in pdf, after | used an Optical Caracter
Recognition (OCR) software to make them readable. In some scanned copies, the
OCR did not fully work. In those cases | had to code some missing variables manually.
As of today, there are 7,428 judicial decisions in Colombia, from which | have coded
approximately 6,400 rulings until July 2021.

By using automated text analysis (ACA), | was able to create syntaxis that recog-
nize patterns in these semi-structured documents and extract the words or sentences
that later will become variables of interest in my datasets. In general, as explained in
the last section, these decisions are semi-structured documents which keep more or

less the same structure: description of facts, litigant petition, legal argument, decision
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part, and merits votes.

One of my main challenges is to examine each court and treat each court sepa-
rately for every aspect of the data curation because these are decentralized courts
and they do not necessarily follow the same text structure. So far, | extracted text
in order to create the following few variables: docket number, the court, date, munic-
ipalities, village within municipality, the actor responsible of the displacement, the
type of dispossession -abandonment or forced displacement-, type of property right,
the lawyer, the nal decision, if there is third party involved, if the third party in-
volved was an enterprise, and the entire text for each of one the orders, one of the
key components of this research. And for some decisions, | also extract additional
information: the names and ID number of the claimants, the total area and the GPS.

In the appendix the complete codebook is displayed.

4.4.2 Dataset on Compliance with Judicial Orders

Gathering quantitative compliance data is one of the most dicult e orts of this
research agenda. In part, this is one the reason why there is more qualitative re-
search on case studies than systematic studies using quantitative data (Kapiszewski
and Taylor, 2013). Among the exceptions are the studies with the data o ered by
the Russian and Costa Rican Constitutional Courts and Mexican Supreme Courts
monitoring system (Trochev, 2008; Staton, 2010; Gauri et al., 2015).

With respect to the compliance with the judicial decisions on land restitution
claim, the data should be collected primarily from each land restitution courts, the
Inspector General O ce in charge of restitution matters, and the Land Restitution
Unit for the orders of its competence. In principle, this data should be publicly avail-
able. The granular level of the data makes it very di cult to provide in an aggregated

database. The 6,400 judicial decisions have in average more than 17 orders that range
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from the titling process until the delivery of public goods. More importantly, the

compliance process implicates multiple levels of government and actors.

4.5 Empirical Strategy Findings

To identify the causal e ect of sanctions on compliance with judicial decisions, | also
leverage features of the case assignment process in the land restitution courts. During
more than ten months of eldwork, | undertook in-depth interviews with 33 current
and former land restitution judges and magistrates and ten interviews with clerks
and o cials from these Land Restitution Courts. Through this extensive eldwork,
including participant observation in Courthouses and Tribunals, | gathered systematic
evidence on the random nature of the case assignment process.

Thus, when cases arrive on the docket of the High Administrative Court, cases are
sorted by legal speciality within the judicial system: family, criminal, administrative,
civil, commercial, peace and justice, and, of particular relevance for this research, land
restitution. The system automatically assigns each case to a court by a geographic
criterion and sends the case to the country's ve judicial districts of land restitution
jurisdiction. Within each judicial district, there are juzgados-a courthouse with a
single judge-,and ondribunal -three-judge panel-, cases are assigned randomly to each
judge. Although the decision is reached jointly among the three judges in the Tri-
bunal, some post-rulings actions, like information request, follow-ups, and sanctions,
are undertaken by an individual judge. The internal assignment is determined by
arrival order and existing workload, not by case characteristics. As result, | exploit
exogenous variation resulting from the quasi-random assignment of cases to judges
with di erent propensities to enforce their decision through post-ruling actions.

Recently, several studies have relied on the random assignment of judicial cases
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to judges. The empirical strategy builds on these works (Choi et al. (2022); Arteaga
(2020); Dobbie et al. (2018)). The empirical strategy also follows an ordinary least
squares model to examine the relationship between the judge's propensity to use

enforcement actions and the compliance outcomes:

Yi 0 1 2XC i

Where Y; is either the binary indicator for whether the land was delivered to the
victim or a measure of compliance with a bundle of orders associated to the land
restitution; Mi takes the value of one if the case was assigned to amforcer judge,
that is, if the judge undertook at least one post-ruling action to achieve compliance.
X is a vector of controls and xed e ects including courthouse-year, and in the
most restrictive speci cation, courthouse-year and individual judge xed e ects. |
also conducted subgroup analyses by type of post-ruling action, from an information
request to a threat of sanction.

Although, case allocation is an automatic process, itis possible that the courthouse
can incur in some selection-bias and that the principle of arrive order is not followed
by a judge during the decision-making. It is also possible that there is selection
bias once a ruling is handed down, and the judge decided which case prioritize for

enforcement.

4.5.1 Description of Key Variables

My key independent variable is post-ruling actions, a continuous variable that shows
the number of actions undertaken by a judge once the ruling is handed down. In
cases where the case was assigned to a judge panel rather than an individual case, the

independent variable still takes a value given that post-rulings actions are undertaken
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by individual judges in charge to write the decision in the rst place before taken to
the panel to be decided. While the main results report the ndings of this variable.

| also disaggregate this measure by the type of post-ruling actions.

4.6 Results

Can land restitution judges achieve compliance using oversight mechanisms, and even
threats of sanctions? Table 4.1 summarizes the main results of the linear probability
models estimated using a dichotomous variable indicating whether the land restitution
ruling was complied with, using standard errors clustered at the courthouse level.
The main focus is the e ect of the number of post-ruling actions undertaken by an
individual judge either a Juzgado or a Tribunal on the probability of compliance.
The table reports results from the nase di erence in means between cases in which
the judges were more an enforcer, and therefore, undertook post-ruling actions versus
cases in which they were not in column 1. The remaining columns present the base

model with progressively stringent set of xed e ects.

Table 4.1: E ect of Post-Rulings Actions undertaken by Land Restitution Judges on
Compliance with Land Restitution Rulings

LPM Fixed E ects Fixed E ects+Controls

(1) (2) 3)
Post-ruling action  0.096 0.107 0.027
actions (0.00) (0.00) (0.00)
Fixed E ects No Yes Yes
Controls No No Yes
Observations 4,844 4,844 4,844
Notes: Robust standard errors clustered at the courthouse

at the courthouse in parentheses
p 0.1, p 0.05; p 0.01
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Table 4.2: E ect of Post-Ruling Actions on Compliance with judicial decisions, by
Judge

LPM Fixed E ects Fixed E ects

- Controls
1) (2) 3)

Actions from enforcers judges 0.096 0.107 0.027
(0.019) (0.019) (0.014)

Fixed E ects No Yes Yes

Controls No No Yes
Observations 4,082 4,082 4,082
R? 0.006 0.219 0.612

Notes: Signi cant at the 1 percent level.

Signi cant at the 5 percent level.
Signi cant at the 10 percent level.

In line with the theoretical expectations, the results indicate that land restitution
rulings have a higher probability to be complied with for those cases that were assigned
to stricter judges to enforce their decisions through a variety of post-ruling actions.
The base speci cation without any controls of xed e ects reported in the rst column
shows that land restitution rulings are, on average, more likely to be complied with
when it is assigned to an enforcer judge willing to undertake post-ruling actions. This
contrast with cases in which the judges did not take further actions to either inquire
for the compliance status or enforce their decisions through more assertive actions
such as the hearings or the threats of sanctions. The probability of compliance with
judicial decisions is between 8 and 15 percentage points higher if the land claim was
assigned to an enforcer than a lenient judge. This is statistically signi cant at the
p 0.01 level.

Even though the case allocation mechanisms in the Colombian judicial system

ensures that cases are assigned orthogonally with respect to enforcement willingness
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of judges to undertake post-ruling actions, criticism might arise from the possibility
that results might be driven by di erences across courthouse and district jurisdiction,
time periods, or the nature of the cases regarding the type of property rights or
contextual characteristics that might complicate compliance with some rulings even
though the expected e ect of sanctions over the probability of compliance with those
rulings. In order to determine whether my results are sensitive to the inclusion of these
factors, from column 2 to 3, | report analysis from an array of alternate speci cations
with a set of controls and xed e ects. The results show that e ect of post-ruling
actions shown in the base speci cation is robust to the inclusion of a comprehensive
set of controls including whether the legal representation was provided by the LRU's
lawyers.

Yet these estimates mask signi cant heterogeneity across the type of post-ruling
actions. As Figure 4.5 plots the e ect of each type of post-ruling action on the
probability of compliance. Interestingly, enhancing compliance seems more e ective
through monitoring actions follow-up commissions and information requests than
sanctions threats contrary to common wisdom.

These quantitative results are consistent with the qualitative evidence. Most
land restitution judges agreed that applying sanctions is costly in terms of resources.
Among all post-rulings actions, land restitution judges frequently use more informa-
tion requirements than the rest of the actions. Some judges mentioned that informa-
tion requests are more e ective regarding the amount of time and e ort to monitor
compliance based on written communications. If they do not receive satisfactory an-
swers, they proceed to consider stricter measures such as opening a contempt incident.
However, when asked about the use of sanctions, | identi ed two types of judges. On
the one hand, enforcer judges, who see themselves as constitutional judges who pro-

tect fundamental rights, agree with the use of sanctions against actors who disobey
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Figure 4.2 : E ect of Post-ruling actions on Probability of Compliance with Land
Restitution Rulings

a judge's order. On the other hand, lenient judges consider that the application of
sanctions is beyond their institutional power. This contradicting views around sanc-
tions re ect a more signi cant institutional con ict between the Constitutional Court
and the Supreme Court of Justice. The latter ruled against a land restitution judge
who applied a monetary ne to public o cials who were in open de ance with a land
restitution ruling. In contrast, the Constitutional Courts have consistently developed
jurisprudence in favor of expanding enforcement power to land restitution judges.
Regarding the monitoring commissions and the hearings, | found mixed evidence.
Few judges mentioned that the logistic costs are higher than the bene ts in achieving
state agencies' compliance. However, most judges highlighted the value of creating
these institutional spaces to address information asymmetries between the compliance
status reported by the bureaucrats and politicians, and victims. Moreover, several
judges underscore their critical role in facilitating institutional coordination among

the state agencies in implementing the judicial rulings.

98



These judicial rulings include the material restitution of land and contain com-
plementary measures to ensure full reparations to land claimants. These can include
orders to improve basic services and infrastructure in the area, such as roads, water,
and energy, as well as debt and tax relief and subsidies and credit for agricultural
projects and housing. The execution of these orders requires a high degree of coor-
dination and cooperation between local and national agencies. By using text-as-data
tools, | built an order-level dataset. From 6,800 rulings, | identi ed more than 120,000
orders were issued, representing a mean of 18 orders per ruling. Figure 4.4 depicts a
ow between the type of orders [left] and the state institutions [right] in charge of im-
plementation. This graph aims to visualize the high degree of coordination required
to multiple targeted institutions around the same order. For instance, most restitu-
tion rulings order the implementation of a productive project in the returned lands.
These orders often are addressed to multiple institutions at the same time, such as
the Land Restitution Unit, Mayors, Governors, the National Training Institute to
support the victims with the design and implementation of these projects.

Figure 4.3 also illustrates how complicated the relationship between the type of
orders and state institutions is. First, these orders are addressed to several state
actors, often at di erent levels of government, complicating implementation. Also,
because orders are vague regarding the responsible actor in charge of implementation,
they do not set a deadline or potential sanctions for noncompliance. For instance,
in the rectangles on the right axis, in the middle of the graph, we can observe a
meaningful proportion of orders that do not have assigned an agency (no agency
reported in navy blue).

According to the qualitative interviews with public o cials in charge of imple-
menting these decisions, the lack of clarity in how these orders are written might

hinder the implementation process. In turn, judges also claim that when they are
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Figure 4.3 : Links between the variety of orders in restitution rulings and the tar-
geted state institutions
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being precise in the order, in particular when they order speci ¢ conditions on how it
should be done, agencies complain about the lack of feasibility to execute the orders
in those terms, frequently bringing expertise arguments on how policies in their area
are usually implemented. In order to avoid delays or open de ance from public au-
thorities, some judges recognize to use of broad language to provide discretion over
the implementation of the judicial remedies.

This section provides strong evidence on how these land restitution courts use
these court-promoted oversight mechanisms to achieve compliance. Both quantitative
and qualitative evidence sheds light on the expansion of the judicial power through
these newly created courts and the role of the individual judge in the degree of

assertiveness when enforcing their rulings.
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4.7 Conclusion

\John Marshall has made his

decision, now let him enforce it."

President Andrew Jackson

The quote is attributed to President Andrew Jackson. In 1832 took no action
to enforce the Court's decision in Worcester v. Georgia. Inherited from the U.S
Supreme Court model, courts are commonly viewed as the least dangerous branch
and, therefore, a passive actor lacking the power of the purse and the sword. High
courts in Costa Rica, Colombia, South Africa, or India prove this typical image
wrong as these courts undertake institutional innovations through oversight mech-
anisms. Although, judicial politics literature just started to theorize on these new
mechanisms; few studies underscore the central role of courts in expanding its powers,
most theoretical accounts focus either on politicians' preferences or litigants' strate-
gies to explain why courts are becoming powerful actors. In other words: \judges are
not protagonists in these stories of judicial empowerment” (Gonzalez-Ocantos, 2019,
9)(Gonzalez-Ocantos, 2019:9).

Under what conditions can high courts enforce their own decisions, and how can
they achieve compliance? Building on attitudinal and ideational accounts in judicial
politics, | argue that judges' dispositions to empower are deeply internalized in their
ideology and legal preferences and the perception of the role of a judge in a democracy.
| de ne two types of judges: enforcers and lenient judges. The rsttype is more willing
to use threats of sanctions to enforce their decisions, while the latter type usually has
a profoundly ingrained positivist legal ideology and considers that neither oversee

implementation nor sanction bureaucrats are part of their functions.

102



Colombia's ongoing land restitution program o ers two ideal conditions to test
these claims empirically: rst, the institutional design empowered the land restitu-
tion judges by preserving the competence over their cases. While the Victim's Law
grants the mandate to judges to oversee the enforcement, it does not specify which
mechanisms are at their disposal. Second, given the fact LRU's lawyers have a con-
ict of interest in the post-ruling phase because they are both the litigants and the
employees of one of the most targeted agencies, | could isolate the role of the courts'
agency in enforcing their own decisions, free from usual litigant's pressures. Moreover,
the role of judicial agency is underscored by the fact that these enforcement e orts
are not counting toward performance statistics.

To the best of my knowledge, this chapter represents the rst systematic analysis
of the e ect of oversight mechanisms on compliance outcomes in the judicial context.
This chapter provides evidence of how the assignment to an enforcer or lenient judge
in uences the implementation of land restitution rulings across ten years using novels
datasets of more than 6,000 rulings. By bringing the role of judges’ attitudes and legal
ideology, this chapter challenges strategic accounts that conceive judges as strategic

actors that seek to advance personal and career goals.
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S}

Land on Trial: Why the Rural Poor Mobilize Law

\We have been victims for thirteen years, and since then we have heard
blah blah blah, a series of lies and laws. About this latest law. .. What do
we have that is real? So much deception. How are we going to return?
We haven't seen that they have laid a single brick to x a single holtige

Victims Leader, San Jacinto, Montes de Mara

\ Thanks to having a title and the returning program, we are growing corn
now, after so long unable to farm. Thank you, Mr. PresidehRestitution

Bene ciary, San Juan, Montes de Mara

The two quotes above are farmers who were forcibly displaced from di erent mu-
nicipalities in the same province in the Colombia's Caribbean Coast. The rst one is
a leader from Las Palmas, a rural township near the municipal seat of San Jacinto. In
1999, the paramilitaries arrived and accused them of being guerrilla supporters. They
killed people in front of everyone, and the whole town was forced to ee. Everything

was abandoned, their harvest lost, the houses deteriorated and fell apart after a while.
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The rst quote reveals the challenges these farmers face when they attempt to return
and claim their land. The second quote, on the other hand, belongs to a farmer from
a small settlement of Mapugn. As in the rst case, the entire community was forced
to ee their land. However, they received the rst land restitution ruling as part of

a Restitution program initiated by President Santos in 2011. Located right next to
each other, with similar economic, geographical and political conditions, both farm-
ers' stories from San Jacinto and San Juan seem to be virtually identical, except for
their willingness to reassert their rights, in particular their land rights under the land
restitution program. So why are there such dramatic di erences in these farmers' will-
ingness to participate in the land restitution program? This empirical puzzle raises
the following theoretical questions: What are the conditions under which citizens are
willing to bring cases and have faith in the state institutions through mechanisms
that arbitrate their disagreements?

Studies of legal mobilization begin with the source and motives surrounding the
use of law by citizens. In particular, the role of rights as a frame is central to un-
derstanding political discourse in many social movements (Rawls, 1971) and as a
driver that facilitates collective action (McAdam, Tarrow, and Tilly, 2001). The idea
of rights, and rights-based litigation, is defended as a political resource for group
struggles to change perceptions of entitlement and to nurture political mobilization.
However, many scholars have a deep skepticism toward the power of rights-based
claims to promote legal and political mobilization (Rosenberg, 2008) and further so-
cial change (Perry, 2008). Some realist studies of judicial behavior have debunked
the \myth of rights” by demonstrating the conservative character of courts and their
limited capacity to implement their rulings.

Property rights, the nature of the rights-based claims of this chapter, are also

central to liberal political theory (Locke, 2014; Dworkin, 1977). In particular, the
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grassroots communities' right to the land has been at the core of the contentious pol-
itics and distributional con ict in developing countries. Land is the main productive
asset for agricultural activity. However, for historical, economic and political reasons,
land rights tend to be weakly de ned. Land is probably the asset with the weakest
de ned property rights among the rival and excludable assets (Soto, 1989). Indeed,
in most countries, peasants demanded the redistribution of land, and elites mobilized
them in elections or revolutions by promising land reforms (Sa on, 2015; Albertus,
2015). However, some scholars have highlighted that the literature on economic de-
velopment have focused extensively on the structure of property rights rather than
on a more fundamental problem of land security: enforcement (Firmin-Sellers, 1995).

In this chapter, | address the question of why citizens bring land claims to courts
by studying the e ect of the introduction of the land restitution program on the
peasants' willingness to reassert their land rights in poor rural Colombia. Following
recent comparative studies (Sa on, 2015; Kopas, 2017), | aim to understand how land
tenure patterns in uence the decision of pursing a land claim through courts and
engage with state institutions more broadly. | expect the stronger and more certain
the prior legal land rights are, the higher the mobilization of law and institutions
is likely to be. Land tenure security should come from the formal recognition of a
right, but also should be enforced and secured by the state. Thus, | examine two main
mechanisms: 1) how prior property rights, formal and informal, a ect the individual's
incentives to bring a land claim; and 2) whether the expectation of property rights'
enforcement increase the legal mobilization.

To test my argument, | take advantage of the ongoing land restitution program in
Colombia. This institutional innovation provides an ideal setting for identifying the
institutional and individual factors that in uence the decision of pursing a land claim

before the administrative and judicial tribunals. In 2011, the Colombian Government
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passed a Victim Law to make reparations to the victims during one of the longest
civil wars. Under Law No. 1448 of 2011, the Government created a Land Restitution
Unit and the Restitution Land Courts, a group of civil courts temporarily assigned
to the resolution of land restitution claims. These two administrative and judicial
tribunals received a xed-term (10 year) statutory mandate to provide administrative
services to victims of involuntary displacement as a result of the internal con ict
after1985. The LRU assists the victims in the preparation of an administrative le
that is submitted to Restitution Land Courts for review. The Land Courts make their
nal decisions when there are two parties involved based on the information provided
by the LRU.

Through an original dataset collected to conduct a performance evaluation of
a USAID's program: Land and Rural Development Program (LRDP), | analyze a
household survey (N=1462) that was conducted in 50 municipalities across di erent
regions in the countryside{25 LRDP programmed municipalities that were matched
to 25 comparison municipalities. The empirical strategy uses a conjoint experiment
in which | estimate the causal e ect of these components into the decision making
of bringing a case. | nd strong support for the argument that both the strength
of prior property rights before the dispossession and the individual's expectation of
enforcement matter when deciding to bring a case. Surprisingly, materialistic factors
like the size of the claim are not considered into the calculation of the above trade-o s
when deciding to bring a case. Finally, drawing on in-depth interviews with nationals
and local o cials of institution that govern land and also focus groups with peasant
and minorities communities, | provide qualitative evidence about factors that impede
the citizens' use of formal legal institutions. Main ndings suggest that o cials
consider that one of the main challenges of having citizens to believe in the state and

to participate in the restitution process are due they may be reluctant or see little
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value in formalizing their land ownership.

The chapter makes theoretical and empirical contributions to both empirical le-
gal studies and the literature on the political economy of property rights. Scholars
have widely attempted to explain why states develop institutions to protect property
rights, while in other cases states seek to expropriate property (North, 1990; Olson,
1993; Acemoglu and Robinson, 2005). Also, recent studies have advanced developing
theories from above to explain land reform as a result of intra-elite or coalitional splits
(Albertus, 2015) in addition to why some leaders reinforce institutions that govern
property rights while others undermine the same type of institutions (Onoma, 2009).
Much less attention has been devoted to theories of institutional demand (Polishchuk
and Savvateev, 2004). There is a sizable literature on why private actors, like rms,
do or do not use formal legal institutions to secure property and contracts (Haber
and Razo., 2003; Markus, 2012; Gans-Morse, 2017a).

First, the broader contribution of this chapter is to shed light on why institutional
reform could succeed or fail by taking into account citizens' use of courts and law
enforcement. Following Migdal's (2001) "state-in-society" approach, | claim that
we also need to follow a demand-side approach in order to have a comprehensive
understanding of the rule of law and the security of property. Second, by studying
this land restitution case mainly in hands of legal institutions, this chapter illustrates
the importance of the judiciary, an actor usually neglected in the study of property
rights. Finally, this chapter employs a broader concept of property security than the
concept for property rights since the rst encompasses "strategies both for protecting
property claims and for enforcing property rights” (Gans-Morse, 2017a, p. 339). The
goal of this chapter is to highlight the key role that enforcement play in land security
studies.

This chapter is organized as follows. Section two reviews the literature on legal
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mobilization and property rights in particular. Section three presents the argument
followed by a description of the background about the Colombian case. Section ve
describes the quantitative data employed in this study with the corresponding mea-
sures for key variables. Section six explains in detail the empirical strategy and models
speci cations, followed by the statistical results and qualitative evidence. Finally, |

conclude with a discussion of the implications of the main ndings.

5.1 Literature Review

Theoretically, this chapter seeks to understand why are some individuals more willing
to mobilize law and state institutions than others. This question touches on various
research agendas, including literatures on modeling claim-behavior, the emergence of
state capacity and rule of law, origins of property rights, and the study of attitudes
toward the state more broadly.

Although over the last decades we have witnessed a disenchantment with electoral
politics and in return a widespread \judicialization™ of politics, legal mobilization
is the least studied mode of citizen participation and engagement with the state
(McCann, 2008). By far, the greatest amount of scholarship from political science has
focused on the macropolitical legal mobilization, that is, group struggles challenging
the state to deliver on promises of social justice and radical reform. Speci cally,
scholars of social reform have highlighted the strategic use of litigation for social
change on issues of women's rights, a rmative action, environmental policy, and labor
movement (Forbath, 2009). These group-based legal mobilizations lead to litigation
campaigns that usually reach the state and federal courts. Based on these reform
struggles, political scientists have long been interested in the \top-down" process to

assess both the judicial impact of social reform litigation and why courts support
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right-based claims (Epp, 1998).

Fewer studies have been conducted on the micropolitics of individual legal mo-
bilization. Political scientists have emphasized the limited capacity of citizens to
mobilize law and legal institutions given the unequal distribution of resources and
political opportunities to challenge the status quo (McCann, 2008). In this sense,
(Zemans, 1983) argues that citizen mobilization \can be considered quintessentially
democratic, although not necessarily egalitarian if the competence and the means to
make use of this access to governmental authority is not equally distributed” (p. 693).
This concern about inequality explains why many scholars have focused primarily on
access to justice, access to legal assistance, and the e ect of di erential resources. In
contrast to the group-based mobilization, individual mobilization does not reach the
litigation level and most of the disputes remain in the shadow of the law (Galanter,
1974; McCann, 1994). For this reason, most of the research on individual disputing
addresses low-level litigation and why citizens do not mobilize legal institutions more
often or use informal and nonligitious ways to solve con icts (Barclay, 1999).

This study examines the operation of legal mobilization in the specic case of
individual property rights over rural land. The literature on political economy has
long noted the positive economic implications of property rights. Scholars such as
De Soto et al. (1989) and Besley (1995) have argued that formal property rights
can spark economic development by promoting investment, access to credit, more
liquidity of land markets, and stronger tenure security. There is strong empirical
evidence on the positive e ect of massive land titling e orts on employment (Field,
2007), investments in homes and children (Galiani and Schargrodsky, 2010; Field,
2007) and attitudes toward the market (Di Tella, Galiant, and Schargrodsky, 2007).
The political implications are even more important since the disputes over rights have

been one of the biggest sources if civil con icts in Africa (Onoma, 2009; Fearon and
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Laitin, 2011). Recent studies have shown the impact of formal property rights on
political behavior, speci cally, vote shares for rightist parties (De Janvry, Gonzalez-
Navarro, and Sadoulet, 2014) and for elected o cials in Mexico (Larreguy, Marshall,
and Trucco, 2015; Kopas, 2017).

Far fewer studies have examined the role of rights in the social mobilization from
a historical perspective. The ght for property rights has played a central role in
contentious politics (Skocpol, 1979; Luebbert, 1987), in particular in land reform
movements in Latin America (Lapp, 2004; Albertus, 2015). Recent comparative his-
torical studies have shown that many of the land claims made by the rural poor, in
the mid-20th century in Mexico and Colombia, did not refer to objective land in-
equality but rather to dispossessions of land to which they had legal claims (Sa on,
2015). In other words, when dispossession attacks property or ownership rights, rural
mobilization will be higher and will generate more radical land reform outcomes than
when dispossession attacks possession rights. Thus, Sa on (2015) argues that having
a piece of paper matters for the peasant to feel entitled to the land and to be capable
of mobilizing for its recovery if dispossession occurs. In the case of informal land
rights, due to long-term possession of state lands or informal sales, possessors still
have a legal right to use the land, and eventually, receive its ownership. In contrast,
de facto occupants do not have a formal right and therefore it is not as likely that

the grievance by dispossession translates into mobilization (p. 30-32).

5.2 Theory

Property rights over land, the nature of the claims in this chapter, are one of the most
fragile and weakest de ned rights in developing countries. Considering this fact, polit-

ical scientists have recently adopted a broader conception of property rights: property
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security. Property security implies not only the legal de nition of property rights, as
the rights to use assets, derive income from, and transfer to someone else (Barzel,
1997: 3), but also encompasses the economic de nition related to the ability of en-
joying the asset which is what people ultimately seek (Barzel, 1997). This latter
distinction re ects the movement from focusing on the legal structure of property
rights to a more fundamental problem: the lack of enforcement even if the property
right is adjudicated. According to the political economy literature, in those contexts
where enforcement is weak, legal rights are not credible commitments and political
participation is disincentivized through the formal channels (North, 1990; Firmin-
Sellers, 1995). In light of this, the broader question this chapter seeks to contribute
to the literature is why the rural poor ght for the reassertion of their property rights

by mobilizing law? Studies of legal mobilization begin with the sources and motives
surrounding the used of law. To understand citizens' engagement in legal mobiliza-
tion, scholars have focus on the sources of the entitlement that fuel both the political
participation in protest and in strategic litigation. The entitlement begins with the
legal recognition of a right, and perception of the rights-bearers that they ought to
hold and exercise these rights. The lack of recognition or violation of the rights moti-
vates the claim-making behavior at rst. In the particular case of the property rights,
since the entitlement comes from holding an exercising these fundamental rights, |
claim that this limited scope of private property rights is rooted in the citizens' beliefs
on the formal rights as not justiciable and enforceable. The argument | develop in
the following pages suggests that property rights are a necessary condition but not
su cient to increase a sense of entittement and consequently to in uence the decision
to bring a claim before courts. As some scholars have pointed out, the concept of
‘rights' presupposes the existence of the modern state, which codi es the law, de-

lineates the distinction between legitimate and illegitimate ownership, and defend
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private property (Gans-Morse, 2017a). However,the enforcement of private property
not only requires a strong state, but it also requires that citizens trust enough those
state institutions to reassert their property rights through courts. Drawing on these
theoretical accounts, | argue that a sense of entitlement drives the decision of claim-
making. That sense of entitlement comes from the strength of prior property rights,
the magnitude of the grievance, and the extent of rights consciousness. All those
factors constitute what | call the internal drivers of the claim-making behavior for
those legal subjects who decide to engage the law. However, legal subjects are not in
a vacuum, they operate within a social context that in uence their expectations the

state's capacity to enforce their based-rights claims.

5.2.1 Strength of property rights

The literature on the origins of property rights has shown the tension between state-
centric theories of property rights and self-governance theories. Rather than assum-
ing that the state is a source of property rights, the latter recognizes the existence of
informal private property institutions and how these complete or substitute formal
rights (Murtazashvili and Murtazashvili, 2016, a, b). Since many developing countries
face a high degree of informality in land tenure, it is crucial to understand di erences
between formal and informal land rights. | follow Kopas (2017) de nition of formal
property rights: \one that is both de ned and enforced by the state as third-party
guarantor of rights, and for which the landholder has a document (a title) that pro-
vides a reasonable expectation that the right will be recorded in a state registry and
recognized by a court of law" (5). This legal right over land is a legal abstraction
which does not require that the owner has a de facto relation by holding or occupying
the property. Informal land rights, conversely, are created after a long-term posses-

sion or informal sale or transfer. In continental law, possession and occupation may
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be considered a right under certain circumstances. On one hand, possession is the
tenancy of a property that belongs to another owner or to the state for a period of
time established by the law. Here ownership may be acquired through prescription
the other hand, occupation is holding a property but not as its owner. This relation
may generate possession overtime only when the property does not belong to anyone.
In other words, owners with deed and possessors are legally considered right-holders,
while occupants of either public or private lands are merely de facto occupants.

As we can see there is continuum of strength in the type of property rights -either
formal or informal. Although the land title is a legal abstraction, and in theory an
owner with deed or a possessor have a right over the land, in practice there is a
degree of strength in those rights that a ect both a sense of entitlement as the state's
response to protect those property rights. The rst portion of my argument then
suggest that the strength of property rights greatly in uence the decision of pursuing
a land claim before the courts. | expect that these di erent formal and informal
land tenure patterns {ownership and possession- will be associated with a greater
willingness to make a land claim before courts. While less strong property rights, as

occupancy, will be associated with a less willingness to bring claims.

5.2.2 Expectation of enforcement

Prominent scholars have argued that the focus on the structure of property rights
obscures a more fundamental problem: the creation of land institutions and the
degree to which those rights are enforced (Coase et al., 1960; North, 1990; Firmin-
Sellers, 1995) . Institutions that govern property rights consist of four components:
rules that indicate types of land rights' transactions; the institutions that collect
the public information on interest and geography; institutions that adjudicate land

disputes; and institutions that enforce the decisions of administrative and judiciary

114



bodies. The question of the e ectiveness of these institutions is one of degree and not
of a dichotomy between secured or unsecured land rights (Onoma, 2009). Although
investigating the di erent levels in the strengthening of land institutions is one of
the goals of this dissertation, this chapter only focuses on how citizen's perception of
institutions in uences their use of courts and institutions in charge of law enforcement.
The last portion of my argument then relates to the impact of individuals' perceptions
of new land and adjudication institutions on their willingness to make land rights-
based claims.

Recent research has examined the impact of formal property rights on the political
behavior and beliefs of individuals through two main mechanisms: legitimacy and the
expectation that property rights will be enforced (Kopas, 2017). When an individ-
ual receives a property right, the symbolic power of this right then a ects his or her
perceptions of state legitimacy and, in turn, foments his or her participation condi-
tional on his or her expectation that this right will be e ectively guaranteed (Kopas,
2017). Drawing on this theory, | also expect that individuals' high expectation of
enforcement will enhance their views on state legitimacy and will then promote their
engagement with state institutions by bringing land claims before administrative and
judicial tribunals. Conversely, if the expectation of enforcement is low due to weak
state capacity, then, | anticipate negative perceptions of state institutions will disen-
gage these individuals to bring cases before administrative and judicial tribunals.

| formalize these theoretical expectation here:

Strenght Property Rights Hyphotesis: The stronger the property rights is,

the greater rural poor's willingness to bring a land claim before land restitution courts.

Owner j Possessorj Occupant
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Expectation of Enforcement Hypothesis: Individuals' high expectation of
enforcement will encourage rural poor's to mobilize legally before land restitution

courts

5.3 Empirical Setting

Colombia is a puzzling empirical setting in which to study how citizens, and rural
poor, mobilize law to defend their property rights over land. To begin with, it is a
country with profound historical grievances rooted in the ubiquitous land inequality
and in the armed con ict that has emerged as result of such inequalities. While at
the same time Colombia is recognized one of the countries with better institutional
conditions to guarantee access to justice. The tutela, for instance, is an individual
constitutional complaint that any individual can Il out to make right claims them-
selves without the need of a lawyer (Taylor, 2020; Carlin et al., 2019).

Historically and today, land titling and formalization has favored disproportionally
the wealthy and powerful in Colombia (Ch et al., 2018a; Albertus and Kaplan, 2013;
Saon, 2015). As result, Colombia has one of the highest levels of land inequality
and informal land tenure in the region (UNDP, 2011). Unlike other countries like
Mexico or Peru, land reform attempts in 1960 have failed to redistribute the larger
concentration of arable land to peasants in the countryside (Albertus, 2015).

Land inequality and insecure land tenure has been one of the key causes of a vicious
cycle of armed con ict that devasted the Colombian countryside for over 50 years.
Con ict pushed millions of people out of their homes and produced one of the largest
internally displaced population in the world (IDMC, 2016). Mass displacement have
been a by- product as part of the strategic logic of civil war where either civilians

abandon their households to avoid being caught in the cross re of con ict parties or
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when armed groups strategically displaced communities to expand control territory or
to send signals of punishment to opponents’ supporters (Kalyvas, 2006; Steele, 2011).
Recent studies show also demonstrate that local actors and elites were taking
advantage of war to pursue private interest unrelated to wartime loyalties such as land
accumulation or expanding land-intensive crops (Tellez, 2021; Nieto-Matiz, 2020a).
Indeed, according to the universe of the restitution rulings, Paramilitaries, right-
wing groups, were mostly the responsible actor to dispossess and forcibly displaced
victims. At the same, local elites and multinational enterprises associated to the
mining or palm-oil industry took advantage from the displacement. Nowadays, both
the implementation of the peace agreement and the restitution process have trigger
territorial disputes and civilians continue being a selective target for armed groups.
Studies have shown how the surge in the systematic killing of local social leaders is

exacerbated in areas with high demand of land restitution (Prem., et al. 2022).

5.3.1 Land Restitution Process

These dynamics resulted in the traditional legal and policy framework for land being
unable to face the challenges of restitution of land to millions of displaced civilians as
well as greater formalization of land ownership more broadly. The Colombian Gov-
ernment supposedly one of the major landholders in the country, is equally a ected
by the lack of clean and marketable titles. As a consequence, special procedures had
to be developed to deal with land restitution claims and land claims from secondary
occupants who may have settled on or bought forcibly abandoned land, as well as
the restitution claims of vulnerable ethnic communities. The main legal instrument

to this end is Law 1448 of 2011, the Victims and Land Restitution Law. Under Law
No. 1448 of 2011, the LRU received a xed{term (10 year) statutory mandate to

provide administrative services to victims of involuntary displacement and eviction
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as a result of the internal conict after January 1, 1985. The law provides for a
mixed administrative-judicial restitution process. The LRU assists the victims in the
preparation of an administrative le that is submitted to Special Restitution Land
Courts for review. The LRU may also issue some protective measures to avoid the
land being sold or otherwise transferred to third parties while the restitution process
is underway. The Land Courts (a group of civil courts temporarily assigned to the
resolution of restitution claims) make their nal decisions based on the information
provided by the LRU. All in all, restitution is a complex process that implies the
reconstruction of facts that happened up to more than 30 years ago with the help of
scarce surviving evidence. While the law has shifted the burden of proof from the
claimants, and limited the defenses available to current occupants, the LRU still must
verify the information provided by the claimants in order to build a strong case that
has a chance of passing the test of judicial scrutiny. Each case is complex with varying
outcomes between monetary compensation or restituted land or the realization that

the land is currently occupied.

5.4 Empirical Strategy

5.5 Data

The data for the subsequent empirical analyses are drawn from an original house-
hold survey (N=1462) that was collected in the spring 2017 in rural Colombia while

| was conducting a performance evaluation of a USAID's program: Land and Rural
Development Program (LRDP). The bene ciary survey involved a 45 to 60-minute
structured survey with modules on restitution, tenure security, formalization, knowl-

edge/awareness of restitution and formalization processes, and rural development.
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The instrument also included traditional context and demographic questions, as well
as those bearing on attitudes toward Colombia's con ict, land insecurity, and the
Colombian institutions that govern land.

The large-N household survey (N=1462) was conducted in 50 municipalities {25
LRDP programmed municipalities that were matched to 25 comparison municipali-
ties. The selected municipalities for programming based on how well they overlapped
with regions with recent histories of armed con ict. We generated a comparison set
of municipalities to compare to LRDP municipalities by pursing a matching strat-
egy using sub-municipal data. The matching algorithm generated 50 high quality
matched pairs (i.e., 100 municipalities), which was ultimately reduced to 50 munic-
ipalities (25 matched pairs) given budget constraints and pairs that were separated
by large geographic distances.

After determining an optimal matched set of programming and comparison mu-
nicipalities, we worked closely with LRU Regional Directors while in the country to
collect su ciently detailed data to target communities and households that were di-
rectly involved in restitution. Due to security constraints, we could not get access to
names of restitution claimants directly. However, we had access to LRU data indicat-
ing communities with a high prevalence of restitution cases or applications provided
by the LRU Regional Directors and also we examined publicly available data on judi-
cial restitution decisions by municipality. Contingent on this information, a sampling
framework was devised that emphasized direct communities with a high number of

restitution requests or where there was demand.
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5.6 Conjoint Experiment

Understanding the motivations and decision-making process behind claim-making
behavior cand be challenging. First, although legal problems are more common than
we can think of, getting the actual respondents that face the decision to take their
claims to courts is a daunting task. Legal needs surveys usually are implemented
with individuals that already starts a plainti before courts. However, achieving
participation of those individuals who face a legal problem but have no access to
justice is usually underrepresented in surveys about legal needs or access to justice.
Not to mention, how under a post-con ict scenario, with some of the life threats still
present, complicates even more the goal to identify the e ect of both individual and
contextual factors on decision to seek for justice.

To face some of these methodological challenges, | designed and implement a
conjoint experiment embedded in a national survey to rural households in 2017. The
main goal

this research design was to assess how citizens make the decision about whether
to bring a restitution case to the land restitution courts. These decisions are complex
and multidimensional. Regressing a traditional set of survey questions would probably
tell us that many di erent dimensions (say the strength of their land claims, the
quality of judicial institutions, who displaced them, etc.) matter for respondents
when they consider bringing a case to a court. But what we really want to know
is how citizens assess these tradeo s. Conjoint experiments allow us to do exactly
that by randomizing di erent dimensions of a choice (Hainmueller, Hopkins, and
Yamamoto, 2014). We can disentangle the in uence of these pro le attributes on
the individual's preference to bring a particular case to court. Thus, the e ect of a

particular attribute level on the probability that a case is chosen can be estimated.
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We also can determine the relative importance of each attribute.

For the conjoint experiment, respondents were asked to choose between one pairs
of hypothetical land claims to bring to a specialized court as part of the land resti-
tution process. The survey experiment had respondents to imagine that they were a
victim who were dispossessed from their land, and then asked them to decide between
pairs of hypothetical land restitution cases. The hypothetical pro les were randomly
generated, each of which contained one of the possible values of each of the attributes.

In terms of the selection of the attributes, | survey both the literatures on legal
mobilization and recent comparative studies on the land dispossession to identify
which from the factors are more likely to impact the decision to bring a restitution.
Each respondent compared the restitution cases' characteristics. These pro les vary
along four relevant attributes: the strength of the prior property rights before the
dispossession, the size of land claims, the actor who did the displacing, and the extent
of local compliance with judicial ruling. The idea is that these four factors are likely
to impact willingness to bring cases. We did read a prompt and showed respondents
the pro les as displayed in Table 5.1. Table 5.2, in turn, shows the attributes with
their corresponding levels.

By randomly assigning di erent values on each of these characteristics, this ex-

Table 5.1: Conjoint Experiment
John is the OPTION 1  of James is theOPTION 1 of
a plot of land of OPTION 2 . | a plot of land of OPTION 2 .
He was displaced in 1995 by | In 1995, he was displaced by
the OPTION 3 in Caqueta. | the OPTION 3 in Caqueta.

In this region, some cases In this region, some cases
OPTION 4 successfully OPTION 4 been successfully
restituted because the local | restituted because the local
authorities complied with authorities have not complied
the judicial order. with the judicial order.
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Table 5.2: Conjoint Experiment Attributes and Levels

Attribute Levels
1. Strength Owner with recorded deed
of prior property Possessor
rights Occupant
5 Size of Less than 1 hectare

. Between 2 and 10 hectares
land claims

More than 10 hectareas
FARC

3. Actor responsible| Paramilitaries

of the displacement | BACRIM

Big business

Low: some cases have not been restituted because the
4. Enforcement of | local authorities have not complied with the

judicial orders judicial order.

High: some cases have been successfully restituted
because the local authorities complied with the
judicial order.

perimental design provides insights into what factors are more in uential on the
willingness of respondents to bring restitution cases. Also, by randomly assigning
plausible values the survey experiment allows us to measure the e ect of each of
them on respondents’ willingness to mobilize law.

After asking some general sociodemographic questions, the conjoint analysis ques-
tions come at the beginning of the survey to avoid priming e ects and cognitive fa-
tigue. Enumerators described two hypothetical land restitution cases side-by-side on
a tablet computer. Respondents will be then asked three questions, a forced choice
and a rate question for each pro le, which are my main dependent variables. First,
they were asked to choose between the two restitution cases. Following Hainmueller
et al, | follow a \forced-choice" design to assess the value for the attribute when re-
spondents were making the decision of one case relative to another. The second and

the third questions?! ,also shown in the same screen, asked them to rate each case on

! How likely do you think that CASE 1 will win? And How likely do you think that CASE 2 will
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a one to ve scale about the odds to win for the case.

Given that both perceptions, rights consciousness and other respondents' traits
cannot be randomized, | included other non-conjoint questions to estimate the average
component interaction e ect (ACIE), which allow me to estimate the e ect of a given
attribute at di erent values of a second attribute. By using ACIE, we can estimate
the interaction e ect of how the victim's gender may vary depending on the identity
of the victim. Finally, | perform analysis on heterogenous treatment e ect for those
hypotheses that imply an e ect varies by respondents’' characteristics such as the

geographic location.

5.7 Analysis and Results

Drawing on the seminal paper about conjoint experiments (Hainmueller, Hopkins,
and Yamamoto, 2014), | estimate the average marginal component e ects (ACME)
through a simultaneous linear regression where the dependent variable is a binary
or forced choice between the two restitution cases and the predictors are the set of
categorical variables for each case attribute. The coe cients indicate the marginal av-
erage e ect of an attribute in comparison to the baseline category within an attribute.
For instance, a restitution case is chosen over the other where the hypothetical person
is an owner rather than a possessor. Overall, the main results for the forced choice
suggest that the strength of prior property rights is more important the expectation
of enforcement when deciding to bring a land claim to courts.

The main results are shown in Figure 5.1 which depicts the estimated AMCE (see
Appendix for regression table) from the main sample. The error bars give 95% con -

dence intervals for the coe cients. The standard errors are clustered by respondent.

win?
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The point estimated indicate the change in probability of a restitution case being
chosen with a particular attribute level against a baseline level (not shown). | also
estimate xed e ects models and models with random intercepts yielding the same
results.

These results show substantial support for hypothesis 1: the strength of prior
property rights matter when deciding to bring a case. Indeed, property rights at-
tributes on average have among the largest e ect on the probability that a judicial
case is chosen to take through the restitution process. When the hypothetical person
is presented as possessor or occupant, there is roughly 8% decrease in the probability
that a case is chosen when compared against the baseline of being an owner. The ac-
tor responsible of the displacement in uences the decision of pursing a claim. Among
the actors, if a big business was involved in the displacement of the peasant, there
is a slightly decrease (2%) that a case is chosen when comparing against the Farc.
Surprisingly, the size of the land claims does not seem to in uence the decision of
bringing a particular case. Counter to my expectations, the bigger the plot of land
the less probability to choose the case. Finally, the level of enforcement of the judicial
orders does not seem to be much di erence when deciding to choose a restitution case
to bring to the court. The high enforcement is not signi cantly di erent from zero
when we compare it against the low enforcement level.

Figure 5.2 also depicts the estimated ACME for the second dependent variable,
which it is the rating of each restitution case on a successfulness scale, recoded to
vary from O to 1, where 1 is "will win" and 0 is "No chance to win". The ACMEs
are interpreted as the expected change in the rating of a case when we compare a
given attribute value to the baseline. As in the previous ndings, the property rights
attributes on average have among the largest e ect on the probability to rate how

likely a case will be successful in court. As shown below, | nd that restitution cases,
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in which the claimant is a possessor or an occupant, on average receive rating that
0.06 or 0.09 respectively, lower than those in which the claimant is an owner, with
a standard error (SE) of 0.01. Also, the size of the land claims does not seem to
in uence the ratings on the 0 to 1 scale of success. Restitution cases, in which the
plot of land, are bigger receive ratings indistinguishable than those of a baseline size.
Interestingly, as originally expected, the right-wing actors responsible of the displace-
ment do matter when evaluating the likelihood of winning in court against cases in
which the FARC, the left armed actor, was responsible. Finally, with respect to the
enforcement, restitution cases located in regions where local authorities enforced resti-
tution orders from judges have signi cantly higher ratings (roughly 0.3, SE=0.008)

compared to cases located in regions with lower compliance of judicial orders.

Figure 5.1 : E ects of restitution case attributes on probability of a case choice.

The dependent variable is a binary indicator in which respondents had to choose
between the two cases to take to court.
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Figure 5.2 : E ects of restitution case attributes on the case rating.

Vary from O to 1 on a success scale. Estimates are based on the OLS regression
model, with standard errors clustered by respondent. Bars represent 95% con dence
intervals.

5.7.1 Heterogenous responses to bringing land claims to Land Restitution Courts

Given that individual responses to bringing land claims might vary along impor-
tant dimensions relevant to the mobilization of law, | consider three important of
individual-level heterogeneity from comparative studies on legal mobilization: the
rights consciousness, the role of grievance in actual victims, and the presence of for-
eign aid as an exogenous variation to state capacity.

First, | examine di erences in respondents who have grievances as they were vic-
tims of the con ict. By doing so, | estimate separate models for respondents who were
victims during the con ict in comparison for those respondents who were not victims.
Drawing on theory, dispossession is a strong source of grievance, not only because it

is a direct harm, but also because it is perceived as a theft. | would expect stark
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Figure 5.3 : E ects of restitution case attributes on probability of a case choice by
victimization status.

di erences between victims versus no victims, where the rst would be more sensitive
to the responsible actors, and therefore will be more reassured under the scenario of
high enforcement. The results in Figure 5.3 show no signi cant di erences between
victims and no victims. This nding, although surprising, is consistent with other
studies that use conjoint to explain either support to peace agreements provisions or
electoral support to former combatants in the Colombian context (Tellez, 2021; Levy,
2020).

Second, by leveraging on the survey design, | explore di erences between respon-
dents who live in municipalities that belong USAID programming areas and no pro-
gramming municipalities. As explained above, when selecting municipalities we used
an optimal matching algorithm generates matched pairs that are similar as possible

on key characteristics but di er in whether or now they have received the aid from
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a USAID's programs. As a part of the transition into a post-con ict society, USAID
has designed institutional strengthening initiatives to help the Colombian Govern-
ment in land issues. In particular, the Land and Rural Development Program 2013-
2018 program had helped by hiring personnel in legal and land related institutions,
facilitating interinstitutional coordination workshops, developing gender guidelines,
improving intranet information systems, advertising the Victims Law in rural areas
to improve access to justice for the rural poor. While there are some di erences in the
e ect of occupation, which is statistically signi cant in control municipalities than in
treatment municipalities, they are not substantively large. This nding can be ex-
plained by the fact that LRDP actively implemented an informational campaign on
how the Victims Law enabled victims to recover their lands by shifting the burden of
the proof and asserting that possession or occupations are equal rights to ownership

with a deed.

128



5.8 Conclusion

The broader question this chapter seeks to contribute to the literature is why the rural
poor ght for the reassertion of their property rights. Responses to this question vary
across di erent strands of the literature in social sciences. On the one hand, empirical
legal studies have emphasized the symbolic role of rights (in general) and their impact
on increasing a sense of entitlement. The concept of "right consciousness" has become
a standard explanation for a variety of signi cant political changes. In the particular
case of property rights, recent studies have shown that prior property rights provide

a channel for coordinating collective action (Sa on, 2015). Also, receiving a formal
right through titling programs a ects an individual's perceptions of state legitimacy

and political participation (Kopas, 2017). On the other hand, there is a large body of

Figure 5.4 : E ects of restitution case attributes on probability of a case choice by
respondents by being exposed to a USAID's LRDP Program.
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evidence in political economy suggesting that private property rights do not translate
into greater wealth and access to nancial markets (Payne, Durand-Lasserve, and
Rakodi, 2009).

In this chapter, | intend to contribute to the better understanding of the conditions
under which the rural poor mobilize laws and institutions to defend their property
rights over their land. Drawing on an original household survey in rural Colombia,
ndings show substantial support for the main theoretical expectations around the
role of property rights and the perceptions of enforcement. Respondents could assess
the strength of the types of property rights since | included in the experiment design
"owner with deed". Thus, restitution cases in which the claimants were possessor or
occupants were less likely to be chosen to take to court when we compared against
the baseline of being an owner. This hypothesis also nds support in the results from
models with actual questions from respondents participating in the restitution pro-
cess. | demonstrated that the strength of prior property rights in uence the decision
of pursuing a land claim before administrative and land restitution courts. Respon-
dents, who have possession rights over the land, are more likely to seek restitution
than an owner. Both ownership and possession rights have a signi cant e ect on the
probability to seek restitution, while occupancy rights are the weakest rights with null
ndings. These ndings make sense in Colombia, where there is one of the highest
land informality in Latin America.

On the other hand, with respect to the role of enforcement on the claim-making
behavior, there is mix evidence in support of the hypotheses. Findings from the
household survey con rm that citizens' perceptions of enforcement by police in uence
the decision of bringing a land case. Results show that respondents who agree that
the police o cials treat citizens respectfully when enforcing land restitution orders

are more likely to bring a case. However, in the conjoint experiment, the information
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about enforcement only matters when the respondents are rating cases on the success
scale. Restitution cases located in regions where local authorities enforced restitution
orders from judges have signi cantly higher ratings compared to cases located in

regions with lower compliance with judicial rulings.
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6

Conclusion

This dissertation begins with the observation that even though courts and judges
are playing an increasingly active in the realization of rights over land, governments,
tasked with the implementation, are not always in compliance. This observation
is at the heart of a longstanding concern: the gap between the legal de nition of
property rights and their enforcement by state institutions. This dissertation sought
to explain the conditions under which judicial decisions protecting property rights
were both enforced and comply with raising the following research questiondow
is the rule of law enforced \on the ground"? In particular, why do public authorities
comply with judicial orders protecting land property rights, while others do not?

To answer these questions, | advanced a theoretical framework that challenges
existing approaches in comparative politics that are built on the conception that
selective or non-enforcement are the result of a political choice rather than an unde-
sirable consequence of weak sate capacity, just because it is a slow-moving variable.
Departing from these recent studies on enforcement, my dissertation makes a novel

contribution by delineating the relationship between two disconnected stories: the
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interaction between the structural conditions of state capacity and politicians' incen-
tives to implement judicial decisions, and therefore, testing both variables simultane-
ously.

In a nutshell, the argument developed here proposes that to explain variation
in compliance with judicial decisions, it is necessary to jointly examine the interac-
tion between di erent levels of state capacity and the political will to comply with
those decisions. Based on this interaction, | propose a typology of patterns of com-
pliance. On one hand, two ideal types, full and noncompliance, are observed when
politicians are either committed to comply with those decisions in municipalities with
higher state capacity where infrastructural conditions, as other presence of state in-
stitutions, allowed to fully comply with rulings protecting property rights; whereas
noncompliance occurs when low state capacity conditions become the perfect excuse
for those politicians who do not have any willingness to comply. On the other hand,
patterns of partial compliance are more nuanced because both factors are neither en-
tirely present nor in equal terms. Under a scenario with no political will, politicians
will partly comply with the land restitution rulings in municipalities with higher state
capacity since other state institutions pressure them to comply. Similarly, in those
municipalities with lower state capacity, that is less presence of legal institutions, and
politicians have the political will to comply; | expected they will partly comply as
much as they are able to, considering, of course, the constraints from a low state
capacity that impede full compliance. The theory is outlined and motivated in the
introduction.

In the two subsequent chapters, | further developed the mechanisms that explain
the relevance of state capacity to explain both enforcement and compliance with
judicial decisions. Chapter 1 focuses in testing the interaction between state capacity

and political will. By bringing a neglected dimension of state capacity, legal capacity
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chapter o ered an alternative conceptualization that sheds lights on how a state actors
can pursue di erent goals, oftentimes contradicting each other. | argued that the role
of state capacity, observed as the presence of judges, attorneys, inspectors, watchdog
agencies, is crucial in enforcing judicial decisions that either oppose interest of political
and economic elites or protect the rights of marginalized and disenfranchised groups,
and therefore, politicians lean towards noncompliance patterns. Using statistical
models and ne-grained data on state capacity measures and electoral results at the
municipality level, | did nd that a higher legal capacity increases the probability

of enforcement of restitution rulings in those municipalities where a left-wing mayor
was elected. This positive e ect, however, did not remain in those municipalities
where a right-wing politician was elected. These ndings underscore the central role
of political will in the implementation of these judicial rulings, which is the focus of
Chapter 2.

Chapter 2 instead puts politics front and center in the role of political will. Build-
ing in recent enforcement studies in Latin America, | argue that the decision to enforce
or not land policies is a strategic choice in function of their future electoral prospects.
Strategic politicians must also consider the preferences of the core constituencies that
help elect them. The preferences of the di erent constituencies vary according to
the speci c context. Given that adjudicating property rights is at the core of re-
distribution, | expect that politicians will signal their distributive commitments to
the rural poor voters, and farmers associations, by complying with judicial decisions
that restitute property rights to victims. Conversely, | expect that politicians are
less likely to comply with restitution of judicial orders when they represent elites and
large landholders' constituencies. By using a regression discontinuity design in close
mayoral elections, | found that a narrow right-wing victory leads to fewer land plots

delivered to victims. | further found that land restitution rulings took more than 200
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days to be comply with than in municipalities where a left-wing candidate was the
winner.

After testing the empirical implications of the macro-level theory, Chapter 3 turns
to the question of how land restitution courts enforced their rulings, and why some
courts are more assertive than other in the use of sanctions' threats. Leveraging the
institutional innovation by which land restitution courts preserve the competence over
their rulings, | explain the e ect of the oversight mechanisms on the compliance with
these decisions. By exploiting the random assignment of cases to judges, | found that
a ruling is more likely to be comply with if the case was assigned to a judge who is
more active in taking post-rulings actions to ensure enforcement.

Finally, Chapter 4 moves beyond the supply side or ‘top-down' approach and
analyzes the demand side or "bottom-up' approach of the restitution process. In this
chapter, | focus instead on the individual's decision to bring her land claim to land
restitution courts. | argue that since the decision to reassert their land rights before
the judicial system is explained by the strength of the prior property rights before
the displacement, and the expectation of enforcement of those judicial decisions. By
using a conjoint experiment embedded in a rural household survey, | found strong
support for the strength of prior property rights before the dispossession, and to lesser
extent, the individual's expectation of enforcement matter when deciding to bring a
case. The latter only matters when the individual is assessing the success rate in case

they would bring that particular case.
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Appendix A

Appendix for Chapter 1

Table A.1: GLS model of the impact of state capacity dimensions on land restitution

outcomes

@

&) (©) 4 (®) (6) ) (®) )
Enforced Enforced Enforced
Restitution  Restitution Restitution Restitution  Restitution Restitution restitution restitution restitution
claims per claims per claims per rulings per  rulings per rulings per rulings per  rulings per rulings per
VARIABLES 1000 victims 1000 victims 1000 victims 1000 victims 1000 victims 1000 victims 1000 victims 1000 victims 1000 victims
Judicial Capacity 0.041* 0.041* 0.031 0.026*** 0.026*** 0.033*** 0.020%** 0.021%** 0.026***
(0.019) (0.020) (0.023) (0.008) (0.008) (0.010) (0.007) (0.007) (0.009)
Fiscal Capacity 0.031* 0.031* 0.017 -0.011%** -0.011** -0.016** -0.009** -0.010** -0.013**
(0.016) (0.017) (0.020) (0.004) (0.005) (0.006) (0.004) (0.004) (0.005)
Administrative Capacity 0.005 0.006 0.007 -0.000 -0.001 -0.001 -0.000 -0.001 -0.001
(0.007) (0.007) (0.008) (0.002) (0.002) (0.002) (0.001) (0.001) (0.002)
Controls Geo Geo+Pol  Geo+Pol+Viol Geo Geo+Pol  Geo+Pol+Viol Geo Geo+Pol  Geo+Pol+ViolGLS
Observations 8,359 8,037 7,173 1,821 1,776 1,454 1,821 1,776 1,454
R-squared 0.040 0.039 0.035 0.292 0.294 0.287 0.308 0.309 0.303
Standard errors in parentheses

**p 0.01,*p 005 *p 0.1
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Table B.1: E ect of electing a right-wing mayor on municipal characteristics

i Standard Right i
Dependent variable Mean Deviation Victory Std. Error. Bandwidth

Panel A. Election year

Year elected 2016.425 1.922 0.886 0.799 78 0.064
Panel B. Geographic characteristics

Altitude, meters 889.415 736.197 -17.877 397.525 69 0.058
Distance to department capital, km  81.374 51.736 -24.340 23.027 88 0.083
Andean region dummy 0.507 0.502 0.591** 0.301 70 0.058
Paci ¢ region dummy 0.239 0.428 -0.462* 0.279 77 0.064
Eastern region dummy 0.048 0.214 -0.190 0.206 64 0.054
Caribbean region dummy 0.204 0.405 0.073 0.177 76 0.063
Panel C. Socioeconomic characteristics

Rurality index 0.571 0.222 0.219 0.141 64 0.052
Initial population, 2005 30748 45086 -1.7e+04 1.6e+04 79 0.066
Coca, 2005 0.211 0.410 -0.070 0.256 91 0.088
Literacy rate, 2005 83.310 6.606 -6.706** 3.233 62 0.048
Panel D. Land variables

Land GINI, based on plotsize, 2005 0.699 0.089 -0.070 0.256 91 0.088
Land GINI, based on landowner 0.735 0.079 -6.706** 3.233 62  0.048 holdings, 2005
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Table B.2: E ect of electing a right-wing mayor on municipal characteristics

Dependent variable Mean Standard Right Std. Error. Obs  Bandwidth
Deviation Victory

Panel E. Violence variables

La Violencia incidence (1948-1953) 0.169 0.376 -0.105 0.186 97 0.100
Displacemnet/10,000 hab (1995-2005) 4036.126 5792.885 4932.523 3229.015 64 0.054
Abandonment of land /10,000 10.183 35.167 33.872 27.076 85 0.075
hab (1995-2005)

Threats/10,000 hab (1995-2005) 145.010 176.955 142.860 90.626 93 0.092
Homicides /10,000 hab (1995-2005) 311.321 281.745 125.143 137.865 94 0.094
Panel F. Tax revenue

Tax income (per capita) 0.042 0.034 -0.047* 0.025 64 0.053
Non tax income (per capita) 0.015 0.021 -0.004 0.012 100 0.103
Tax income from land taxes 0.014 0.015 -0.024*** 0.009 60 0.045
(per capita)

Tax income from commerce 0.008 0.014 -0.008 0.008 72 0.060

and industry (per capita)

Panel G. Electoral variables

Number of candidates in election 5.394 1.686 -0.641 1.249 52 0.067

Vote % for left-wing presidential 8.444 8.343 -6.113 4.923 69 candidates, 0.056
1990

Vote % for conservative presidential 13.917 13.143 -1.322 9.141 88 0.082

candidates, 1990

Notes: Columns 1 and 2 report the basic descriptive statistics of each variable. Column 3 reports
RDD point estimates of the e ect of a right-wing victory in Mayor elections on each variable,
(Calonico et al., 2014) optimal bandwidths (reported in column 6), bias correction, and robust
standard errors (column 4), with linear local polynomials and triangular kernels. Column 5 reports
the number of observations including in each estimation.
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Figure C.1 : Five Judicial District for the Land Restitution Courts and Tribunals
in Colombia. Source: Administrative High Court
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