Athenian Road Kill (Dem. 23.53)

According to a famous passage in Demosthenes, “It was permitted to kill a highwayman who
waylaid one on a road.”' The law is quoted at 23.53:

‘Edv T1g dmokteivn €v d0Loig KoV, 1} £V 00® kabelmv 1} év ToAEU® Ayvoncags, 1 i dapaptt
1 €mi unTpi fj €n” adedefi | éml Quyatpi, 1) €mi moAhakh) fjv Gv En’ éhevBépoig mansiv &y,
TOVTMV EVEKO LT PEVYELV KTEIVAVTO.

If one kills unwillingly in games, or by pulling (someone) down in the road, or having failed
to recognize (a comrade) in war, or (if one kills a man who is) with a wife, or with a mother,
or with a sister, or with a daughter, or with a concubine kept for purpose of producing free
offspring, he shall not, for these (acts) go into exile for having killed.?

It is worrisome that the phrase év 00® kaBeAdv suggests nothing about self-defense, highway
robbery, or ambush, which are widely regarded as the essential elements of this claim to lawful
homicide. It is even more worrisome that in the exegesis that follows the quotation, Demosthenes
does not even mention this clause.’ Neither does the Ath. Pol., which includes the other scenarios
but omits this one altogether: “If one admits to killing, but says that (one killed) in accordance
with the laws, e.g. having caught a moichos, or unknowingly in war, or competing in games, they
shall bring him to trial at the Delphinion.”*

' MacDowell 1978: 114; also 1963: 73: “catching him waylaying him,” and 75-76. Also e.g. Todd 1993:
274n18: “defence against highway robbery” (but cf. Todd 2007: 127: “catching him on the highway”); Phillips
2008: 60: “killing a highway robber in self-defense,” 2013: 57: “having come upon a highway robber in the road;”
Lanni 2006: 87: “overpowering someone on the road [i.e. defending oneself from a highway robber].” Carawan
1998: 92 is cautious: “slaying upon the road.”

* Sometimes “shall not defend himself in court as having killed” (1} pebyetv kteivavta) vel sim. But see
Gagarin 1981: 114-115n8. “With” cannot adequately capture the force of €mi; see Carey: 1995: 409-410n9 and 10.

’ Dem. 23.54-55: kaitor okéyact’ ¢ doing kai kahdc Exaota dieikey 6 TadT’ €& dpyiig Sehdv. &v Tig év
a0Lo1g dmokteivn Tvé, TodToV dpLoev oOK ASIKETV. 610 Ti; 0V TO cLpPav Eokéyato, GALY TNV TOD 6edpaKdTOG
Siévotay. ot &8 o tic; {BVTa vikfjoot kol ovk dmokTsivar. i 8 éxelvog dcBsvéaTepog RV TOV Ve THC Vikng
evsstw novov, €00t T0b TaBoVG aitiov fiynoato, 510 TiH@piav 00K ESwKeV VIEP 0VTOD. THAY GV EV TOAEU’
NGty ‘dyvoncag,” kol TodTov eivar Kabapov. Kako)g €L yap €YD TvaL TOV EvovTiov omesu; elvor 1ée0etpa, o Siknv
VIEXEW, AAAL GLYYVAUNG TUYETY dikandg elpt. ‘1) éml dapapt’ enoiv ‘N €l untpi fj €n’ adeloi | Ovyatpi, 1 €ml
noadhokd] fiv 8v én’ EhevBépoic moustv £xn,” kai OV &l ToOTOV T KTeivavt’ 40@dov moel, vty ¥’ 0phdTaT’, O
avopeg Abnvaiot, todtov aeteis. (And note how piously and well the one who originally defined these things
defined them. “If someone kills someone in games,” he determined that this man did not do wrong. Why? He did not
regard the thing that happened, but the intent of the one who had done it. And what is that? To conquer the man
alive, not to kill. But if that man was too weak to bear the pain for victory’s sake, then he (sc. the lawmaker) thought
him responsible for the suffering (that befell) him; wherefore he provided no vengeance on his behalf. Fine. For if
destroyed someone, because I thought him one of my enemies, it is just for me not to suffer legal exaction but to
find pardon. “Or with a wife,” he says, “or with a mother or with a daughter, or with a concubine whom he has for
purpose of free children,” and he makes guiltless anyone who kills a man who is with any of these—most rightly of
all, Athenian men—Iletting this man off).
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Dem. 57.3: édv & dmokteivon Pév TI¢ OLOAOYT, @f 88 KoTd ToVG VOHOUE, olov potydv AoPdv, fi v Toléue
ayvoncog, 1j &v 40hw dayovilopevog, tout[®] &nl Ashpvio dwdlovotv.



Why skip it? Carawan suggests that the clause is ancient, but not Draco’s, that “there was
a later statute recasting the substance of Draconian laws on justifiable killing to be found in the
enabling ordinance for the Delphinium court,” and that the editor (of Demosthenes) found 1j &v
00® xabedav there and inserted it at 53, “probably assum[ing] that the Draconian law of
justifiable homicide that Demosthenes had read to the court in §53 was the same as the law of the
Delphinium court to which he alludes in §74.”> Draconian or not, the phrase is unambiguously
ancient,” and Canevaro has concluded that the law as quoted was “already present in the
Urexemplar.”’ Drerup thought the phrase either corrupt or else archaic and beyond Demosthenes
understanding.® Gibson urges the latter: “Perhaps [Demosthenes] did not understand the archaic
expression “seizing on the road” and thus was unable to use it in his argument.” Right.
Harpokration appears to have had no clue. He glosses 1} £év 00®t kafehdv with “meaning seizing
someone who is lying in ambush, i.e. falling upon someone in ambush.”'® This is invention,
derived perhaps from acquaintance with the kinds of violence that take place on roads, but not
from anything explicit in the Greek. On xaBeldv he notes that Demosthenes “uses the phrase for
avel®dv or dmokteivag,” and that others do too.!" They may, but in Demosthenes’ formulation,
dxov (in an athletic event) and dyvoncag (in war) are circumstantial and describe subject and
action. The participle kaBerdv must do the same and so is not likely to mean simply “kill” (“If
someone kills by killing”?). Finally, Harpokration notes that Demosthenes uses the phrase “fj év
00® xabedav for ‘by ambush’ and ‘by trap’. And they say that such also is the Homeric ‘or
coming down the road.””'* But the Homeric phrase that he quotes appears once (/. 1.151) and
simply denotes travel on a road. The semantic distance between these two phrases is great; it is
not clear what Harpokration meant to show. His comments bespeak guesswork, and perhaps
some confusion too."

There is nothing implausible in the suggestion that even Demosthenes or the author of the
Ath.Pol. omitted discussion of the clause because they too did not understand it. Athenian law
had its share of old and odd words. In a case that turned heavily on the constructed meaning and
interpretation of words, Lysias charged that his opponent was “so dim-witted that he cannot
understand what is being said,” and then proceeded to “teach” his opponent a thing or two about

2

> Carawan 1998: 92-96, quotes at 94 and 96.

% Known to Harpokration (citations below) and the author of P.Berol. inv. 5008 [Trismegistos 59647] (see
Gibson 2002: 157-171, esp. 160, 165-166), attested in P.Mich. 111 142 [Trismegistos 59552].

" Canevaro 2013: 69.

¥ Drerup 1898: 277; as Canevaro 2013: 69n129 notes, with regard to the latter possibility, Weil 1886: 209n5 had
reached the same conclusion.

? Gibson 2002: 165. Canevaro too (2013: 69), following Drerup 1898; also Ruschenbusch 1960: 150n106.

" Harp. s.v. "H &v 68@1 kabehdv: avti Tod &vedpedovia ELdv, ToLTEOTL &V TVt vESpQ KaTaPaldV: Anpocdévng
&v 1@ Ko’ ApLGTOKPATOVC.

" Harp. s.v. Kabehdv: Anpocdivig &v 1@ kat’ ApioTokpatoug ooty “fi év 08 kabehdv” avti tod dveldv f
amoxteivag. £xpnoavto 8¢ oUT® @ ovopatt Kol dAdot, ®g Kol Ztnoiyopog &v Thomépoidt kol LoeokAfg év Evunio.

2 Harp. s.v. 086¢: AnpocOévng &v 1 kot Aplotokparovg enoiv “f &v 68@ kadehdv” vt Tod &v Aoy Kkoi
€vEdpq. To10DToV 8¢ givar Kol 10 ‘Ounpikov eactv “fj 000v EABEpevat.” el 0& yilwbein 1 Tpotépa, onuaivel TOv
Babuov, dg mapa Avcig év 1d kata Dkinmov, €l yvnolog 6 AdyoG.

" Gibson 2002: 165 suggests that Harpokration’s reference to the alleged Homeric parallel may arise from
conflation of koBeldv and ELODV.



a string of obscure, archaic words.'* “Realities are the same now as of old,” he concludes, “but
some words we just don’t use the same now as previously.”'” Fine, but how many jurors would
have known already that dnidietv meant simply drnoxAieietv? The word is attested only in a
passage of Lysias and the entry in Harpokration that quotes it.'® How many would have known
that one swears an oath by Apollo with ériopkéwm, an apparently unique use of a verb that to most
will have indicated a false oath!'” How many would have known that where the law specifies
that “money shall be stasimon at however much the lender wishes,” stasimon did not imply
“placing on a balance, but exacting interest.”'® Technical meanings can be clear at the time and
opaque centuries later.

This, I suggest, was the case with this use of kaBapéwm. Its root meaning is clearly
physical, ‘tearing down,” and that persists. But in archaic and classical Greek it often denotes
utter destruction, obliteration. In Homer “ruinous fate destroys one in long-painful death.”"”
Time obliterates everything.*® The gods destroy men like Paris.”' Hekataios recommends naval
build-up on such a scale as to require total exhaustion of all of Kroisos’ dedications at
Branchidae.” Korinth eradicated piracy.”® Panakton was razed.** The Greeks obliterated the
power of Priam.** A tragic chorus cheers the slaughter of Aigisthous.*® The list of examples
could go on, and on. This was not the verb for self-defense against robbers. It signaled total
destruction rather than the lethal reactions of a surprised pedestrian.

Furthermore, the clause is held to describe a form of justifiable homicide. “Lawful”
homicide in Athens conformed to one of two fact patterns, in which the killing was what we
might, for convenience, call either justifiable or inadvertent. The former inhered where one slew,

M Lys. 10.15: éyd toivov, & &vdpeg drkaotai, Dudc pév mavtag eidévon fyodpat 6t £yéd pév dpodg A&y, TodTov
8¢ 0Bt okardv ivon dote ov dVvacHon padeiv té Aeyopeva. Bodiopot odv anTdv Kai £€ £TEpeV VOU®V TEPL TOVTOV
d1da&a, Gv mwg aAld viv €nl Tod PripaTog Todevdi) kol TO ooV VIV <UT> TapEYn TPAYLATO.

B Lys. 10.20: 6AL &i piy o181podic £€ottv, olopar aTdV EVVOuV Yeyovévar 8Tt Té PeV TpaypaTo. ToDTd 6TL VOV Te
Kol Tahat, TAV 08 Ovoudtv £violg 00 Toig avToig ypouedo viv te Kol TpdTEPOV.

1 Lys. 10.17: 10 amidkew 1010 dmokAfew vopileton, kai pndsv did todto drapépov; Harp. s.v. Amidhew:
Avciog &v Tf] Kotd Ogopvnotov, el yviolog, “amokieiey vopiletat.”
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Lys. 10.17: tod10 10 émiopknoovia OpdsovId £0TL.

¥ Lys. 10.18: Nopoc: “td apydplov otdoiov eivat &9’ 0moce av fovintar 6 Saveilov.” 1o oTdooy TodTo
gotv, @ PérTIoTE, 00 LUy ioTévon dALY TOKOV TPdTTEsHon OmdGoV dv BovAnTal.

¥ Hom. Od. 2.100, 3.238, 19.245: poip’ drot} kabéAnot Tovnieyéog Oavéroro.
% Aes. Fr. 469 [Radt]: xp6vog koapei mévia ynpaokov opod.

1 Aes, Ag. 396-402: Mty 8 dkodet pév odtig 0edv, / oV 8° Enictpopov Tdv / pdT’ Edikov kadapsi- / olog kai
[apic EMO@V / &g dopov TOV ATtpelddy / fjtoyvve Egviav Tpdme/{av KLOTAIGL YUVALKOG.

2 Hdt. 5.36: &1 8¢ to ypripata kotapedein T £k Tod ipod Tod &v Bpayyidniot, ta Kpoicog 6 Avddg avédnke,
oA lye EAmidag Emcpothiosty Ti Baldoonc.

» Thuc. 1.13.5: Té¢ vodg KTNOAUEVOL TO ANGTIKOV Kad)povV.
** Thuc. 5.42.1: 10 pév Iavaktov H1d TdV Bolwtdv adtdv kadnpnuévov ndpov.

* Hdt. 1.4: "EMavoag 88 Aaxedopoving sivekev yovoukdg otérov péyav cvvaysipat ko énetra EM0OvTag £¢ Thv
Acinv v [piapov dOvapuy Kotehelv.

*® Bur. El. 876-878: viv ol mapog GueTépag yaiag Tupavvedcovat eilot BactAfig / dikaime, Todg adikoug
kaBelovteg. This, just before he walks on stage carrying the dead body.



for example, a man who was ‘with’ a woman in one’s household, or a would-be tyrant, or a
condemned and exiled killer who had returned to Athenian soil. Inadvertent homicide was
different: a boxing match gone wrong, the unfortunate killing of a comrade in battle.” At Dem.
23.53, “év 00® kabedav” is flanked by two forms of inadvertent homicide, all three expressed in
the same fashion: év + dative + circumstantial participle. This trio precedes a clear example of
justifiable homicide. The law as quoted, I urge, did not jumble the two classes; the first three
scenarios are of a common type, all of them instances of inadvertent lawful homicide.

If this is right, then the phrase €v 00® kaBehmv should refer to a type of accidental killing
that happens on a road and can inflict ruinous damage on a person. Thalheim suggested
accidental ejection of a person from a mountain road.*® The more obvious candidate, I suggest, is
vehicular homicide.” Such deaths happened.’® And anyone who has witnessed a car running
over a pedestrian knows that the action on the victim’s body can rightly be described as “pulling
down.” The clause, then, had nothing to do with self-defense against robbers who lay in ambush.
Rather it protected drivers and passengers of carriages, carts, horses and the like from charges of
intentional homicide when they accidentally ran over pedestrians in the road.”' But this was an
old use of the verb, and by the fourth century BC a different term may have been current.
Demosthenes and the author of the Ath. Pol. may not have known what to make of the phrase,
and by Harpokration’s time one could only guess.

Antiquity’s most famous highway killing is the backstory to its most famous play. Where
three roads meet, father drove at son and son killed father, neither knowing what ills would come.
Some have thought that an Athenian audience might regard Oedipus as innocent of murder: he
was waylaid in the road and acted in self-defense.’® But Harris has argued that Athenian
theatergoers would have understood that Laios and driver had not laid in “ambush,” and that
Athenian law would not have recognized their killing as justified and lawful. The driver shoved
and Laios goaded, but Oedipus slew. For the audience member who was inclined to think in
terms of Athenian law, Oedipus was guilty of intentional homicide.>

2" For recent discussion see Harris 2010: 131-133.
8 Thalheim 1894: 50n4.

% A possibility considered but rejected by Carawan 1998: 92. Ruschenbusch 1960: 150 describes this scenario
as “Wegsperre” (road-block), finding a possible parallel at Lex Francorum Chamavorum [MGH Font. iur. Germ.
VI] XLI: Si quis viam publicam clauserit, in fredo dominico solidos 4.1 do not understand how this scenario is
thought to concern homicide.

%% Some were memorialized on stone, for example the tragic death of a seven year-old (I.Parion 52, with Robert,
Hellenica X 276-282), or that of a prized pig (I.Epidamnus T527); the accident that resulted in the death of the latter
is depicted in the relief that accompanied the epitaph: Daux 1970: 611 fig.1. See also the shocking description of a
person crushed beyond recognition by a collapsed freight vehicle at Juv. Saz. 111 257-261; compare with Maiuri,
NSER 48 (quoted at Robert, Hellenica X 282).

! Carawan 1998: 92 asks how law on highway killings of any sort suited “public policy in the same way that
athletics, military service, and defence of the oikos against sexual violation called for legal safeguards.” A great
question. One thing that seventh-century athletes, hoplites, and carriage drivers/passengers have have had in
common is economic status. Laws set policy but also reflect the interests of constituencies. These three potentially
common and highly visible types of tragic accident may have loomed large in elite Athenians’ minds.

32 See at Harris 2010: 122-123.

33 Harris 2010: 136-137: guilty, at least insofar as the narrative at OT 800-813 suggests; see also Sommerstein
2011 for an extended response and discussion of Oedipus’ guilt and self-defense.



But if the clause addressed inadvertant vehicular homicide, as I suggest, then that same
legally minded audience member will not have contemplated the possible innocence of Oedipus,
in whose version of events Laios and the driver initiated the violence by “driving [Oedipus] off
the road.”** What if, that Athenian might wonder, the collision had been accidental? In that case,
a more direct, lethal strike would have brought the father neither guilt nor pollution, and so
spared the son the very same. All the more tragic.
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* Soph. OT 804-805: && 680D 1’ 6 0° fiyepdv / avtoc 07 6 mpéoPuc mpdg Piov AAavvVETNY.



