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Abstract

Despite the crucial role that conference committees can play in the legislative pro-
cess, relatively little is understood about the forces that influence conference out-
comes and the priorities of conferees. In particular, the literature on conferences
rarely considers the importance of parties, while prominent theories of party gov-
ernment in Congress do not engage the role of conferences in the legislative pro-
cess. Given the unique features of the conference reports (i.e., they are subject only
up-or-down votes, they are generally protected from further amendments, they
enjoy a high probability of passage, and they provide a means to make controver-
sial changes/additions to legislation with minimal scrutiny) conferences can be a
useful means for majority conferees to further the legislative goals of their party.
To the extent that one of the goals of a legislative majority is to pass legislation that
better reflects the interests of its members, then partisan politics should play an ac-
tive role at the conference stage and in the decisions of conferees. This dissertation
serves to connect the conference and party government literatures by considering
the claim that majority parties in Congress can and do use the conference process
to pursue a partisan legislative agenda.

This broad claim is considered in three separate chapters that test hypothe-
ses about the role of party politics in different aspects of the conference process.
Chapter two tests the hypothesis that more partisan conference delegations are as-

sociated with changes in policy that are more consistent with the majority party’s
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preferences. Since the Speaker of the House has sole discretion over the compo-
sition of the House’s delegation it is possible that strategic selection of conferees
could advantage the preferences of the majority in the House. Using original data
that includes information on every conference committee from 1981-2008 the em-
pirical analysis shows that changes in House minority support in roll call vote
before and after conference are smaller for conferences where the percentage of
the House majority delegation is larger. Increases in minority shifts of support
within both chambers is also predicted by increased support for the report by mi-
nority conferees and more bipartisan support in the opposing chamber. Though
the analysis cannot directly test whether strategic selection by the House Speaker
is effective, the results do show that if a conference delegation is dominated by
the majority party that conference reports are more partisan. Thus the results in-
dicate that the decision to appoint conferees can be used to influence the partisan
content of conference outcomes.

Chapter three looks at whether compromises made in conference reflect a bias
towards the interests of majority members. Using newly available data from the
first session of the 110th Congress, which allow for a comparison of earmarks be-
fore and after conference, the chapter provides one of the first analyses of how
earmarks are changed during bicameral negotiations. Specifically, this chapter
tests hypotheses on whether the earmarks of majority, well-connected, and elec-
torally vulnerable members are advantaged in how conferees decided to change
the value of pork barrel projects in conference. Lastly, since earmarking is gen-
erally considered to be free of partisan conflict, the data provides a demanding
test of the existence of a majority bias. The results show evidence of majority
bias for Representatives and Senators in conference earmarking during the 110th
Congress.

Chapter four focuses on decision making in conference at the level of individ-
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ual conferees. Using original data collected on every conferee’s decision to sign
a report from 1981-2008 the analysis this chapter tests the extent to which party
loyalty is a factor in conferee decision making. Through descriptive, multivari-
ate, and multilevel analyses of signature decisions the results show that major-
ity affiliation, relative to committee and individual preferences is increasingly the
dominant factor in predicting whether a conferee signs a conference report. This
results also establish that contextual features of a conference, such as whether the
bill was referred to multiple committees before conference, whether the bill con-
sidered was an appropriations measure, and whether the House was in a position
to act first on the conference report, are all significant predictors of disagreement.
Lastly, the results provide evidence that partisan conflict in support of conference
reports generally increased over this period and that unified governments accen-
tuate this conflict. These results support the overarching claim of the project in
that conflict over the content of conference reports is increasingly divided along
party lines to the advantage of the majority party.

Together the different analyses of the three chapters provide evidence of the
claim that majority parties can and do pursue partisan goals in the contemporary
conference process. Furthermore the results advance scholarly understanding of
the many forces at play in conference committee bargaining and how they con-

tribute to legislative outcomes through the complexities of the conference process.
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1

Introduction

In the legislative process all roads lead to the conference committee.
—John E. Manley (1970, 239)

Conferences are marvelous. They’re mystical. They’re alchemy. It's

absolutely dazzling what you can do.

— An anonymous Senator (Oleszek 2008, 2)

Congressional conference committees lie at the heart of the legislative process.
Though utilized in less than 30% of all legislation, estimates suggest that over 80%
of the most important bills passed by Congress are the result of conference nego-
tiations (Vander Wielen 2006). As the quote from the anonymous Senator above
suggests, conference committees are afforded wide latitude in choosing how to
reconcile differences in legislation between the chambers. Because of the high
success rate of conference reports, the conferees tasked with negotiating these
compromises are in a position to exert significant influence on legislation.! Yet,

despite their central role in fulfilling the constitutional requirement that both the

! Nearly 83% of all conference reports from 1981-2008 were ultimately signed into law
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House and Senate pass exactly the same version of a bill before it can become law,
conference committees are frequently little more than a footnote in textbooks on
the legislative process. Scholarship in political science is not much better — the last
comprehensive study of congressional conference committees is almost twenty
years old (Longley and Oleszek 1989).

Given the potential for the conference process and conferees to have a sub-
stantial impact on legislation, it is surprising that conference committees do not
receive more attention from congressional scholars. The limited conference lit-
erature has primarily treated conferences as a conflict between the two chambers
(Steiner 1951; Fenno 1966; Vogler 1970; Ferejohn 1975) or as extensions of standing
committees within the House and Senate (Shepsle and Weingast 1987; Krehbiel,
Shepsle and Weingast 1987). Notably absent from the bulk of research on confer-
ences is a consideration of the role of party politics in the conference process. With
respect to conferees committees over the last twenty-five years, this is especially
surprising given the preponderance of research on the role of legislative majori-
ties in other aspects Congress. While some recent advances have made in this
vein, mostly with respect to conferee selection in the House (Lazarus and Monroe
2007; Carson and Vander Wielen 2002; Hines and Civettini 2004b) there still is little
empirical evidence connecting parties to the politics within conference.

The primary question asked in this dissertation is whether the majority party
can effectively use the conference process to advance its legislative goals? In ad-
dressing this question, this project not only builds upon the recent advances in
research on the connection of party government in Congress to the conference
process, but also provides a more nuanced picture of conference politics over the
last twenty-five years, where the majority party is integral at various levels in
the process. The three chapters that follow make use of new and existing data
in unique ways to overcome the fact that much of what occurs in conference is
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done in secret, often behind closed doors (Longley and Oleszek 1989). Each of the
chapters considers a different aspect of the conference process in an effort to asses
varying aspects of majority influence in conference. Specifically these separate
analyses analyze the link between the partisan composition of conference dele-
gations to conference outcomes; whether the decisions made in conference reflect
a majority bias even when the substance of decisions is not particulary partisan;
and the extent to which majority affiliation is a dominant aspect of the individual
decisions of conferees.

While the role of parties might not have been important during the develop-
ment of the early conference literature, there is ample anecdotal evidence that
partisan politics plays a significant role in the contemporary conference process.
With the return of majority control of the 110th Congress to Democrats follow-
ing the 2006 election, the majority leadership enacted changes to the rule XXII to
governing conference committees to ensure “full and open debate” in the con-
ference process.? While in the minority for almost all of the previous 12 years,
Democrats actively complained about being excluded from conference negotia-
tions and conferences being overrun by majority interests (Hulse 2007). Yet de-
spite their intentions with changes to the rule, the few conferences convened in
the 110th Congress were some of the most partisan of any Congress in the last
twenty-five years. Furthermore, the House majority in the 110th Congress never
allowed a point of order claiming that the conference process violated the new
rules. Clearly the Democratic majority felt as though conferences were being used
for partisan ends, but despite changing the rules they also continued the practice
of majority dominance in conference. Given the new majority’s stated interest to
re-establishing norms of open dialogue and compromise that were regular fea-

tures of conferences in the prior to the 1970’s (Longley and Oleszek 1989), why

2 H. Res. 6, 110th Congress (2007).



did they choose to maintain the practices they claimed to despise?

One possibility stems from the Conditional Party Government (Rohde 1991;
Aldrich and Rohde 1998) and Cartel theories (Cox and McCubbins 1993, 2005)
which, assert that the majority party leaders will exercise control over the agenda
to pursue legislative outcomes that advance the electoral interests of caucus mem-
bers and/or further the party brand. Since whoever controls the conference essen-
tially has the last opportunity to influence the content of a bill before final passage,
it makes sense that the majority parties would not want to share control with the
minority. Additionally, other features of conference reports (i.e., they are subject
only up-or-down votes, they are generally protected from further amendments,
they enjoy a high probability of passage, and they provide a means to make con-
troversial changes/additions to legislation with minimal scrutiny) which are de-
scribed in more detail in the chapters that follow, make it possible for the majority
to conditionally use conferences as a means to exercise positive agenda control by
pursuing more extreme policy goals in conference. As with the conference litera-
ture which does not account for the potential influence of party politics, the party
government literature, for the most part, does not engage the importance of con-
ference committees. Through the chapters that follow, this project also serves to
extend the literature on partisan theories of Congress to conference outcomes and
conferee decision making.

Since each of the chapters considers separate aspects of the conference pro-
cess to gain traction on the underlying question of whether legislative majorities
can and do use conference each chapter can be viewed as somewhat indepen-
dent. The following chapters develop theoretical implications of party involve-
ment drawn from the extant literature of conference politics, party government,
and other work relevant to the aspect of the conference process under consider-
ation. Rather than review all of this literature here it is more useful to provide
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a brief outline of the goals of each chapter and their results as they relate to the
overarching question of party influence in the conference process.

Chapter two addresses whether the partisan composition of all conference com-
mittees since from 1981 - 2008 (the 97th - 110th Congresses) corresponds to con-
ference outcomes that are more consistent with the majority party’s agenda. If,
as the party government literature posits, the majority party pursues policy out-
comes more consistent with the preferences of its caucus, the composition of con-
ferences delegations can be an important mechanism for the majority to influence
conference outcomes. Recent literature on the selection of conferees in the House
suggests that the appointment of conferees is, in part, based on partisan factors
such as party loyalty and ideological proximity to the majority median (Lazarus
and Monroe 2007; Carson and Vander Wielen 2002; Hines and Civettini 2004b,a2) in
addition to more traditional considerations such as seniority (Krehbiel 1991) and
committee membership (Shepsle and Weingast 1987). Also, since decision mak-
ing in conference is dominated by majority rule within each chamber’s delegation
(Beth and Rybicki 2003), the appointment of more majority conferees and agents
more likely to represent the majority’s interests can influence the partisan content
of conference reports.

This chapter overcomes the significant problem of measuring the how the con-
ference process changed policy by considering the direction and magnitude of
shifts in minority support before and after conference for each chamber. This ap-
proach assumes that negative (positive) swings in minority support are indicative
of a conference report that pulled the partisan content of a bill closer (away) from
the legislation passed prior to conference. Consistent with the theories of party
government and the logic behind strategic selection of conferees, the results show
that House delegations with larger majorities are associated with more partisan

conference reports relative to the pre-conference version of the bill. Furthermore,
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consistent with the fact that the opportunities for the strategic election of conferees
in the Senate are non-existent, there is no evidence that the partisan composition
of Senate delegations influences minority shifts. Thus, the results of chapter two
establish that the House Speaker, as an agent of the majority, can use the selection
of conferees to advance the majority’s policy goals in conference.

Chapter three considers whether the collective decisions of conferees with re-
spect to negotiating differences in legislation between the chambers exhibits a
bias toward the majority party. This builds on the results of the previous chapter
by abstracting away from how the conference process is connected to aggregate
changes in policy content. Yet, given the complexity of conference bills it is diffi-
cult to systematically asses whether changes made in conference benefit majority
party members. To overcome this obstacle the chapter utilizes new data from the
tirst session of the 110th Congress (2007) on the allocation of earmarks.

The analysis takes advantage of a unique feature of the data which, for the
first time allows for a comparison between the value of earmarks before and af-
ter conference. By focusing on how the conference committee chose to edit the
value of individual earmarks it is possible to test whether decisions in conference
advantage the minority. Though the analysis is necessarily confined to only one
Congress, the fact that the substance of the changes is distributive offers a chal-
lenging test of whether a majority bias exists.

The results confirm the expectation that compromises in conference dispro-
portionately advantage the majority party in both chambers. Relative to the value
of an earmark prior to conference, changes made in conference distribute more
money to majority members. To the extent that earmarks are electorally valuable
to members (Mayhew 1974) the result that earmarking in conferences exhibits a
majority advantage is additional empirical evidence that that conferences can be

successfully used to advance the interests of the majority party. That this is evi-
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dent in the relatively bipartisan domain of appropriations legislation and is cap-
tured in what are essentially clerical compromises makes the finding even more
impressive.

Chapter four shifts from the consideration of conference outcomes to a focus on
the individual decisions of conferees and analysis of the features that correspond
with disagreement in conference. As the conference literature on conference sug-
gests, conferees are simultaneously agents to multiple principals, of which their
party is only one (Longley and Oleszek 1989). For legislative majorities to success-
tully use conferences to pursue policy goals, party must be paramount among the
many possibly competing loyalties conferees face. To this end, chapter four con-
siders the extent to which majority /minority affiliation is a dominant predictor of
conferees’ decisions to sign conference reports.

Based upon data collected for this project of every decision to sign a conference
report from 1981-2008, the results show strong evidence that majority affiliation
is closely linked to conferee’s decision to sign a conference report. While other
measures intended to reflect competing loyalties are also significant predictors of
signatory decisions, as expected, the majority effect is dominant.®> Furthermore
the analysis shows that the majority effect in predicting conferee decision mak-
ing is increasingly dominant over the period in question. The increasing domi-
nance of majority /minority status in conferee decision making, even controlling
for other factors is evidence that party politics is an integral feature of the confer-
ence process. Furthermore, the fact that minority members are much less likely to
sign reports indicates that that the substance of conference reports favors majority
interests at the expense of minority support. Together the results offer further evi-

dence of the claim that legislative majorities can and do use conferences to pursue

3 Both of the measures for committee loyalty (whether a conferee served on a committee of ju-
risdiction) and for stronger preferences for majority policy (measured by an adjusted version of a
conferee’s DW-NOMINATE score) are associated with higher probabilities of signing a report.
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legislation consistent with the majorities goals, and that they rely on the support
of their agents in conference to do so.

Chapter four also presents a view of the contemporary conference process that
is increasingly conflictual despite the fact that conference committees evolved out
of a need to facilitate compromise (McCown 1927). Not only is it more common
for large numbers of conferees to decide not to sign reports, this disagreement
usually represents a partisan divide. A multilevel analysis also reveals that the
additional effect of majority/minority status on signature decisions in a given
congress is nearly perfectly correlated with how much disagreement was present
in that congress. Again, this consistent with the claim that majorities use confer-
ences for partisan ends since the primary feature of disagreement over conference
outcomes is along majority /minority lines.

Finally chapter four provides evidence that certain contextual features of con-
ferences are also associated with the probability a conferee signs a report. Sub-
stantive issues traditionally less important to the party, such as appropriations
bills exhibit higher probabilities of conference signatures. Multiple referral in the
House which is theorized to favor majority involvement due to the need to coor-
dinate decision making across many jurisdictions is associated with lower levels
of support for the conference report. Also conferences where the majority party
in the House was in a position to control the timeline of the conference process
and act first on the conference report increased disagreement. Though they do
not provide definitive evidence of majority manipulation of the conference pro-
cess, the results suggest that the majority party (in the House at least) has tools
available which can be used to advance their agenda and consequently accentu-
ate majority /minority conflict in conference.

Collectively, the results of chapters 2 - 4 provide strong of evidence that leg-
islative majorities can and do use the conference process to pursue more partisan

8



outcomes. Individually, the chapters provide different tests of the role parties,
and other factors, play at varying levels of the conference process. Since confer-
ences can play a critical role in influencing the policy content of legislation, the
results contribute to scholarly understanding of the institutional forces which un-
derscore the decisions made in the “black box” of conference negotiations. With
respect to the role of legislative parties, the results strongly support the claim that
contemporary conference politics is often dominated by a party in the conference

room.



2

Partisan conference composition and
legislative outcomes

What they are doing is avoiding a conference...because in conference

the House and Senate majority controls.

— Representative Charles Rangel (D-NY)!

When negotiating the purchase of a car does it matter who is at the bargaining
table? Of course — the type of car bought, accessories, and the final price will all be
influenced by the preferences and positions of those making the deal. Similarly,
the type of deal struck between bill managers in the U.S. House and Senate will
be reflective of the individual preferences and loyalties of the conferees tasked
with reconciling differing versions of a bill. Given the integral role conference
committees play in in shaping legislation, the composition of conference delega-
tions exerts a potentially powerful force on policy outcomes. While the conferee
selection process varies between the House and Senate, the literature highlights a

number of common factors which influence selection: seniority, membership on a

' As quoted in Yachnin (2007).
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committee of jurisdiction, and general support for the chamber’s position (Long-
ley and Oleszek 1989; Lazarus and Monroe 2007). Perhaps the greatest difference
in the procedures surrounding conferee selection is that House Speaker ultimately
has sole authority to appoint conferees (Beth 2006), whereas the Senate process is
subject to floor approval usually given via unanimous consent (Rybicki 2007c).?
Party centered approaches to Congress such as Conditional Party Government
(Rohde 1991; Aldrich and Rohde 1998) and Cartel theory (Cox and McCubbins
1993, 2005) claim that the majority uses its control over the agenda to achieve
non-majoritarian policy goals. Building on these theories a number of scholars
note the possibility that the Speaker can strategically exert power over the ap-
pointment process of conferees to influence conference negotiations. This line of
research analyzes whether in choosing conferees the Speaker, acting as an agent
of the majority, considers partisan factors, such as their loyalty and preferences, in
addition to respecting the norms mentioned above (Nagler 1989; Carson and Van-
der Wielen 2002; Hines and Civettini 2004b; Ladewig and Bourbeau 2005; Lazarus
and Monroe 2007). Implicit in this work is the claim that strategic selection of the
composition of the conference delegation can advantage policy outcomes more in
line with the goals of the majority party. While this line of research establishes
that party loyalty and/or ideological preferences closer to the median member of
the majority caucus are increasingly predictive of whether a member is selected to
a conference, it is not clear that strategic choices about the partisan composition
of the House delegation (the number of majority members and the ideological

balance) results in conference reports more consistent with the preferences of the

2 Failure to obtain unanimous consent on the appointment of conferees, either forces a vote on
the matter, that is subject to a filibuster, or indefinitely postpones the start of a conference. In fact,
the quote from Representative Rangel above was in response to the Senate minority’s refusal of
unanimous consent in the 2007 Energy bill, which ultimately avoided a conference.
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House majority.>

Conference bargaining is rarely straightforward and often involves many fac-
tors which can complicate the decisions faced by conferees. For example, The
House delegation alone cannot issue a conference report. Thus once the goals of
Senate conferees are taken into account it may not be the case that a more parti-
san House delegation appointed by the Speaker is able to produce (or protect) the
more partisan outcomes desired by majority leadership. Furthermore, individual
conferees, like all members of Congress are pulled in many directions and must
balance numerous interests which may easily be in conflict with each other. When
working out the details of a compromise between House and Senate versions of a
bill, the conferees in the bargaining room are agents to multiple principals. In ad-
dition to being agents of their party, conferees are also characterized as agents of
their parent chamber (Ferejohn 1975; Fenno 1966; Vogler 1971), of the committee
through which they were most likely appointed (Shepsle and Weingast 1987; Kre-
hbiel 1991), and to their own personal projects and electoral interests (Becker 2003;
Vander Wielen 2006).* With all of these potential forces at work the question re-
mains whether partisan features of the conference delegation ultimately influence
the partisan content of the conference report.

This chapter aims to address this question implied by the literature on conferee
selection and parties in Congress. Specifically, the analysis considers whether the
appointment of more partisan conference delegations in the House indeed yields
more extreme policy outcomes. Yet, just as the details of a car purchase are con-
ditional on the preferences of both the buyer and the salesperson, the conference

outcome is likely to be influenced by the composition of the delegations from

3 In three examples of minimum wage legislation in the 1970’s, Nagler (1989) describes how
abnormal delegations of conferees in the House may have contributed to pulling the conference
report away from the position preferred by committee of jurisdiction.

% The details of these agency relationships are explored in more detail in chapter 4.
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both the House and Senate. To this end, the analysis compares whether shifts
in minority support for a bill before and after conference covary with changes
in the partisan composition of conference delegations as well as aspects of pre-
conference support in both chambers. While the focus is on the relationship of
House delegation composition on changes in support in House voting, the results
address changes in the relationship for pre- and post-support in the Senate. In
addition to extending the logic behind the strategic appointment of partisan con-
ferees to actual policy implications, this chapter provides evidence that partisan
forces in conference are associated with more partisan conference outcomes. The
results that follow shed light on a number of aspects of congressional conference
committees that have barely been engaged in political science over the last twenty

years.
2.1 Previous studies of conference politics

The approach outlined above draws from two major threads of the literature on
conference committees in the U.S. The first is an established literature on what
groups are advantaged in conference negotiations. The second set of work con-
siders which members of Congress are most likely to be selected as conferees.
Recounting both of these provides an important context for the theoretical claim
of partisan involvement in conference politics, the empirical approach taken in the
papet, the temporal nature of the results, and ultimately the directions for future
research.

Historically, the conference politics literature has neglected the potential for
parties and leaders to influence the conference process. Prior to the 1980’s the
study of conference committees was dominated by the question of “who wins?”

(House versus Senate). Steiner (1951) was one of the first to address the “who
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wins?” question while systematically considering multiple bills and congresses.
Drawing from comparisons of the conference report to the original chambers’ ver-
sions of the bill, reports on the intensity of key provisions to each chamber, and
comments from key conferees, Steiner found that of the 56 cases he considered
from the 70th to 80th Congresses the Senate won only 15. Yet, most studies follow-
ing Steiner seemed to confirm that the Senate was favored in conference. Fenno
(1966), shows that the Senate’s total dollar amount was closer to the final ver-
sion in 187 of 331 appropriations bills he considered. A number of other studies
employed this approach to investigate the Senate advantage in conference com-
mittees. Vogler (1970), relying on reports from Congressional Quarterly shows that
the Senate won in 65 percent of the 268 cases he considered spanning the 79th,
80th, 83rd, 88th, and 89th Congresses.

While these studies, along with others (Manley 1970; Kanter 1972; Ferejohn
1975), explored the question of Senate dominance in conference committee out-
comes, each offered different theories on the nature of this advantage. Most of
these theories view conferees primarily as loyal to their parent chamber and the
relevant committee of jurisdiction. For example, Fenno (1966) theorized that the
Senate’s advantage stemmed from a closer relationship between its conferees and
parent chamber that translates into more bargaining power in conference. Vogler
(1970, 1971), however, theorized that the advantage was a function of whether
a chamber’s conferees came from a more prestigious committee than their coun-
terparts. While these two theories of one-chamber conference dominance were
based primarily on support of the parent chamber and conferee prestige, Strom
and Rundquist (1977) argued that conference success is mainly a function of which
chamber was “in control of the papers” (i.e., the last to act before conference and
the first to act after). Yet, since much of the legislation that is destined for con-
ference today is developed simultaneously in both chambers, and that there are
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countless stories of inter-chamber bargaining prior to initial passage, it is not clear
whether this type of first mover advantage still applies.

One of the biggest drawbacks to the House versus Senate approach to confer-
ence outcomes, is the limited concept of who can win and lose. In these projects
chamber loyalties and committee assignments are theorized to exert influence on
outcomes, but notably absent is any accounting for individual interests or for the
majority to make gains or losses in conference politics. Furthermore, it is not
always clear what it means for one chamber to win over the other. When the po-
tential actors are as heterogenous as the House and Senate and the legislation at
stake is extremely complex it may be impossible to determine a single winner. For
example, in appropriations legislation the best measure might not be the bottom
dollar amount, but rather specific aspects which are of value to certain members,
committees, or parties. On any given bill there may be many winners and losers,
and the implications of who they are may be most of what is most interesting in
understanding conference politics.

Along the lines of this critique, research on conferences began to shift away
from the classic House versus Senate depiction. Shepsle and Weingast (1987) draw
on the fact that conference committees are frequently extensions of the committee
of jurisdiction in each chamber. In their approach the jurisdictional conferees can
take advantage of their dominance in conference to undo any changes made on
the floors of either chamber. Since conference reports are presented as “take it or
leave it” offers to the chambers Shepsle and Weingast argue that conferees have
an ex post veto over legislation which serves to emphasize the power of committees
in shaping policy outcomes. More recently, others have emphasized the personal
agendas of individual conferees to secure provisions consistent with their own
goals (Vander Wielen 2006), and their positions of influence in the parent chamber

(Becker 2003).
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More recently, a few scholars have engaged the intersection of party with con-
ference politics. While most of this work is focused on conferee selection others
consider how partisan forces might fit into the framework of “who wins” in con-
ference. Peterson and Wrighton (1999) follow earlier work and focus on predic-
tors of compromise in appropriations legislation from 1981 to 1996. While they
test for an effect of leadership support in predicting the direction of conference
compromise this measure is not significant in their results. Yet unlike the bulk
of the earlier literature, their results do find that the House seems to “win” with
greater frequency in this more recent period. Their findings also show that in di-
vided congresses the chamber controlled by the President’s party is advantaged
and that the vote pre-conference vote margins in both chambers are significant
predictors of success in conference.

Two other notable works examine party-based collusion between the majori-
ties of the House and Senate in conference. Van Houweling (2003) argues that
conferences provide an opportunity for majority party senators to obtain legisla-
tive outcomes closer to their personal preferences by conceding to the position
of the more extreme House to “win” in conference. This approach is most likely
to work in unified Congresses and relies on the observation that conference bills
are generally free from amendments and points of order, provided a single up-or-
down vote, and that many are considered “must-pass.” Another study suggests
that conferences are used to preserve majority control of the Senate in a unified
Congress. Since, as they argue, the control of the Senate is comparatively more
at risk, collusion at the conference stage could be used to help vulnerable ma-
jority Senators by passing legislation or inserting provisions that would help the
member in an upcoming election (Ortega and McQuillan 1996).

Assuming that conferees indeed influence conference outcomes, most of the re-

cent work which considers the potential for party politics to influence the process
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focuses on conferee selection. These studies generally consider multivariate mod-
els predicting whether a member is appointed as a conferee as a function of var-
ious individual characteristics including seniority, committee membership, party
loyalty, etc... For instance, McQuillan and Ortega (1992) showed that party loyalty
is much higher among majority conferees than non-majority conferees. Similarly,
Carson and Vander Wielen (2002) showed that while seniority is a dominant pre-
dictor of selection as a conferee, partisan factors such as member’s ideological
extremity are also increasingly significant factors since the 101st Congress. Hines
and Civettini (2004b) also presented evidence that partisan factors such as prox-
imity to the party median increases the frequency of conferee selection during the
104th through 106th Congresses. Vander Wielen and Smith (2009) in their effort to
explain ideological bias in conference delegations found evidence for a partisan
bias. Finally, Lazarus and Monroe (2007) showed that the likelihood the Speaker
appoints conferees from outside the committee of jurisdiction increases with the
members’ distance from the House median as measured using 1st dimension DW-
NOMINATE scores.

This chapter builds upon the potential impact of increased partisan based con-
feree selection in the House on policy outcomes and builds upon the extant lit-
erature in multiple ways. Longley and Oleszek (1989) in reacting to the classic

literature on “who wins?” offered the following suggestion for future research:

...the preoccupation of scholarly research with House and Senate suc-
cess scores has been at the cost of needed investigation into the politi-
cal and policy consequences of conference committees... The question Who
wins? then truly does become central to conference committee politics,
but in far broader terms than just chamber victories. (87, emphasis in

original)
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First, this chapter furthers the linkage between party government in Congress and
conference politics. Then, by testing whether more partisan outcomes are associ-
ated with conferences that have larger proportions of House conferees from the
majority party and more extreme preferences the chapter also connects to the re-
cent literature on the partisan selection of conferees. The approach of this chapter
follows the advice of Longley and Oleszek by moving beyond chamber differ-

ences and treating the majority and minority parties as winners and losers.
2.2 Connecting strategic selection to “Who wins?”

As mentioned earlier, the literature on strategic conferee selection shows that over
the last fifteen years or so partisan factors have played an increasing role in the
House Speaker’s decisions to appoint conferees. Yet these studies also raise ques-
tions regarding the extent of partisan influence in the conference process. For ex-
ample, do more partisan slates of conferees actually correspond to more partisan
conference outcomes? Does this relationship hold for both chambers” delegations
or is it truly a function of the Speaker’s almost absolute appointment power? The
literature on the Speaker’s appointment power suggests that the answer to both of
these questions should be “yes,” but this simple expectation requires a discussion
of why the majority party and its leaders, such as the Speaker, might be able to
take advantage of conference politics, and how changing the conference delega-
tion might help them achieve this goal.

Both the Conditional Party Government [CPG] (Rohde 1991; Aldrich and Ro-
hde 1998) and Cartel theories (Cox and McCubbins 1993, 2005) are primarily fo-
cused on legislation in the House. In both approaches, the leadership is expected
to use its influence over members and control of the agenda to move policy to-

ward the majority’s preferred position. In the cartel approach, party members
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give leaders power over the agenda to create “a favorable record of legislative ac-
complishment” (Cox and McCubbins 2005, 8). The CPG approach is similar but
emphasizes that party influence on legislation should vary not only by Congress
but also with the leadership’s agenda with the goal of passing policy preferred by
the caucus members and maximizing the chances of reelection for its members.
Yet, establishing a party brand through passing legislation requires success in the
bicameral context, including conference committees, which frequently play host
to much of the legislation that would be considered important to the majority’s
agenda. Though the focus on the House is reasonable given the emphasis on the
procedural tools available to that chamber’s majority leadership, assuming that
simply passing legislation through the House is sufficient to establish legislative
accomplishment is quite strong. Consequently, to the extent that party leaders are
successful in passing legislation reflecting the preferences of its caucus within a
chamber, they must consider how to maximize success if the legislation is des-
tined for conference. This could either be with a goal of protecting gains made
prior to conference or perhaps even to pursue additional policy goals. The discus-
sion below highlights some features of the conference process which can be used
to the advantage of the majority party and considers the potential advantage of
strategically selecting House conferees.

Unique attributes of the conference process provide potential means for ma-
jority leaders to achieve their goals and make the most of the conference negoti-
ations. For example, the conference process can be more efficient by limiting the
number of members involved in negotiations and protecting a compromise from
future amendments (Longley and Oleszek 1989). Conferences are privileged mat-
ters in both chambers that are available for floor action at almost any time and
are decided by a single up-or-down vote that is usually not subject to amendment
(Rybicki 2007b). This can allow leaders to bring a conference report to a vote at
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any time with minimal risk that any gains made before or during conference will
be amended.’

A second important feature is that votes on conference reports are frequently
timed to occur towards the end of a session. This aspect of conferences often sets
up final passage votes so that failure to pass the report will either effectively kill
the measure or allow a provision(s) to expire. This timing aspect only heightens
the sense that conference reports are “must pass” legislation. Timing also under-
mines the option to recommit a conference report. If a conference report is not to
the liking of a majority of the first chamber to act post-conference, that chamber
could decide to recommit the report. Yet, if the conference report is timed to add
pressure to pass the bill, the costs of recommittal are enhanced since there would
likely be little time to reconvene a conference. The pressure of timing only serves
to increase the probability that the conference report will pass.

With a high likelihood that conference reports will pass, whoever controls the
conference process can exert a great amount of influence on policy outcomes. With
respect to parties, control of the timeline over the last twenty-five years often falls
to the majority leadership of the House. Thus if the majority of the House dele-
gation is selected to preserve and pursue their party’s goals the “must pass” as-
pect and ability to add time pressure to votes can allow the leadership to achieve
outcomes closer to their preferred position. Of course, this is contingent on the
support of the other chamber’s conferees to sign off on the conference report and
ultimately approve the report on the floor. Frequently the responding chamber

is the Senate, and as Senator Byrd (D-WV) noted towards the end of the 108th

5 Un-amendable does not necessarily mean unchangeable. The “Byrd Rule” allows Senate to
strip provisions from reconciliation bill that were added in conference if they are ruled extraneous
matter. Though a powerful option its implementation is extremely rare (Keith 2008). The first
chamber to act on the conference report also has the option to recommit the conference report or
discharge the conference committee. Either of these procedural moves prevents consideration of
the report and could potentially allow for the consideration of a proposal other than the would be
conference report (Krehbiel, Shepsle and Weingast 1987).
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Congress the Senate minority is fully aware of majority party control in confer-

ence and use of the process to pressure passage:

Legislation is passed by the Senate and then, all too often, hastily rewrit-
ten in a conference report behind closed doors marked, as it were, “no
minority view admitted.” All too often during the 108th Congress, the
party leadership has held bills until just before a recess and then em-
ployed disingenuous rhetoric about, “Oh, last opportunities, these are

the last opportunities to get something done.”®

Third, going to conference can protect members from having to make poten-
tially tough votes and provide cover for the insertion of controversial provisions
that were previously voted down or have not been considered. This type of po-
litical cover is enhanced by the fact that conference committees are only required
to hold one meeting open to the public, and that meeting may often be perfunc-
tory (Oleszek 2008). Because conference reports are usually only considered as a
complete package it is not always possible to identify who was responsible for a
particular change or addition. Thus, it can be difficult to hold specific conferees
accountable for anything but the decision to sign off on the report. Similarly, be-
cause the reports are unamendable, members of both chambers will only have to
cast a vote at final passage on content of the report as a whole rather than face the
prospect of multiple votes on additional amendments the floor.”

While the leadership in the House frequently exerts an iron fist over control of

the agenda this is not necessarily the case in conference. These potential gains for

6 Congressional Record. 2004. 108th Cong., 2nd sess., Vol. 150, pt. 138.

7" An interesting example of a provision added in conference that turned out to be highly con-
troversial was a change included by Sen Arlen Specter (R-PA) on behalf of the White House. The
addition was to the 2007 reauthorization of the PATRIOT act which may have provided a legal
impetus for the supposed firing of federal prosecutors on the basis of partisanship. This provi-
sion amounted to little more than a sentence in a report that spanned over 100 pages (Eggen and
Solomon 2007).
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the leadership are not free. Leaders are essentially putting the fate of their legisla-
tion in the hands of just a few conferees (Shepsle and Weingast 1987; Kiewiet and
McCubbins 1991). Thus, perhaps one of the most important tools at the disposal
of leaders is control over who is in the bargaining room. Whether the intention
is to protect partisan gains made on the floor or make further gains via confer-
ence negotiations, party leaders have an interest in ensuring that the conference
delegation shares these goals. As noted before, the norms of appointment in the
Senate limit the ability of the majority leader to “stack” a delegation with sup-
porters, but the House Speaker does possess this powerful authority (Beth 2006;
Rybicki 2007a). Thus, the Speaker can use this privilege to maximize the poten-
tial for partisan gains and strengthen the party’s record of accomplishment, while
meeting the expectations of her agency to the majority party.®

Once a bill is slated for conference, how might a decision to strategically ap-
point a more extreme conference delegation actually influence conference out-
comes? To illustrate how conference composition is related to compromises in
conference and to help motivate specific empirical predictions it is instructive
to consider a stylized example of a one-dimensional, liberal-conservative spatial
model. Since the opportunity to strategically select conferees is at the discretion
of the Speaker of the House it is most useful to frame this example from the per-
spective of the House leadership. As in CPG and Cartel theory, first assume that
the Speaker’s goal as an agent of majority is to minimize the distance between the
conference report and the majority party median. Thus in the context of the lit-

erature on “who wins” the potential winners and losers are the Speaker /majority

8 A student of Congress could raise a reasonable objection to this logic by pointing out that the
Speaker does not always use this power. Yet, it may not always be necessary. In an era of high
partisan loyalty and multiple referral the Speaker may not have to worry about the agency of the
conferee pool. Even in the case where the potential pool of conferees may be out of line with her
goals, the costs of violating norms or appointing enough additional outsider conferees may be too
high (Lazarus and Monroe 2007). It could also be the case that the legislation under consideration
is of minimal importance to the party agenda (Rohde 1991).
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median and the House minority.

As noted earlier it is not enough to consider the House in isolation. At first
glance there are many important potential players: the status quo, committees of
jurisdiction (Shepsle and Weingast 1987), the Speaker (Nagler 1989), the chamber
medians (Vander Wielen 2006; Lazarus and Monroe 2007), the majority and mi-
nority medians, and the positions of the actual conference delegations. With this
set of potential critical points there are ten-factorial or over 3.5 million spatial ar-
rangements, before accounting for symmetry. Thus, a number of assumptions are
necessary in order to actually make this an accessible example. First, assume that
government is unified and both chambers are on the right side of a unidimen-
sional issue space, very distant from the status quo (sq). Then assume that the
House median is more extreme than the Senate (which is true for every unified
Congress in the data below).

Since the goal is to consider the potential policy effect of appointing a more
extreme House delegation, it is necessary to be able to compare the expected posi-
tion of the conference report with a default pool of conferees to that of a conference
report produced with a more partisan House delegation. Essentially this requires
comparing two possible contract curves that follow from these two different sets
of conferees. Following the conventions of conference negotiations conferees are
restricted to only make compromises that fall within the differences between the
two versions of the bill. Admittedly, the assumption that the conference outcome
falls within the bargaining space is quite strong. Though it is required by the rules
and norms, this is difficult to enforce and rarely questioned in practice (Rybicki
2007a). The recent practice of dropping earmarks into bills during conference is a
good example of conferees acting outside this authority. Nonetheless this assump-
tion is consistent with formal models that include conference bargaining (Shepsle
and Weingast 1987; Lupia and Sin 2003), and with the empirical results from the
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earlier literature on “who wins” in conference. Thus a better approach might be
to define the contract curve using the positions of those responsible for signing off
on the bargaining outcome.

Following Krehbiel (1998) assume that the Senate, which is constrained by
more open rules and the filibuster threat, will pass a less extreme version of the
bill (Sy), but that the conferees are representative of the committee of jurisdiction
(S¢). Then drawing from a partisan view assume that the House with control over
the agenda passes legislation more reflective of the Majority median (Hmaj) (Cox
and McCubbins 2005), but that the relevant committee in the House (H,) repre-
sent the default conference delegation. In both cases the committees are roughly
representative of the chamber median (the House median is denoted as Hy;), but
slightly more extreme, with the House majority even more so. This approach mir-
rors that of Shepsle and Weingast (1987) where the contract curve is between the
median members of the committees of jurisdiction.” The key differences in this
example are that the House speaker represents a more extreme position (Hj), the
Speaker can take advantage of the power to unilaterally appoint conferees to ma-
nipulate the potential contract curve, and that the House bill as passed is more
extreme than the originating committee’s preference.!’

Figure 2.1 illustrates this stylized setup, which motivates how the appoint-
ment of a more partisan delegation in the House could influence policy in the
direction of the majority and leadership’s preference. Note that the default con-

tract curve represented by the distance between S, and H. would pass both cham-

9 Similarly, Vander Wielen (2006) also uses the conference delegations to define the contract curve
and compares how different scenarios relate to one defined by the chamber medians.

10 Obviously this set up assumes that the decision to go to conference has already been made.
While there are no doubt additional strategic considerations in the decision to consent to a con-
ference, this additional consideration is beyond the scope of this project. Rather the goal of this
chapter is to establish the possibility for the majority party to effectively make use of the confer-
ence process. Future work should consider this problem and be able to make assumptions about
the payoffs at the conference stage that are better informed by the results.
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FIGURE 2.1: A stylized example of strategic partisan appointment
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bers but would be diluted from the original bill at H,,,;. However, by appointing
a conference delegation more extreme than the committee’s position and possi-
bly even more extreme than H,,,;, the contract curve can be expanded to include
the House’s original position. Still, the conference outcome depends on the loca-
tion of the status quo and what might eventually overcome the Senate’s filibuster.
This example also shows how the Speaker, via strategic selection, may be able to
achieve more extreme outcomes than originally passed. In the worst case scenario,
extreme appointments can serve to minimize the loss to the House leadership rel-
ative to the default conference compromise.

Though as presented, this example cannot account for the nearly countless ar-
rangements of pivotal actors — the assumptions, while many, are not unreasonable.
Certainly, there are configurations that would not yield this result. Conferences
convened in periods of divided control of Congress are more likely to have larger
conference curves that cross party lines, and may violate the assumption that the
status quo is distant from the ideal points of all the pivotal actors. Consequently,
the effect of more partisan delegations could either work as in Figure 2.1 if the
status quo is sufficiently distant from the Senate majority, otherwise the poten-

tial for stalemate/extreme moderation could dominate. There are also scenarios
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described in the selection literature where the Speaker would not stack the delega-
tion (Nagler 1989). For example, bills that are not crucial to the majority agenda or
those where the likely slate of conferees is already in sync with the majority party
caucus are examples of scenarios where strategic selection may be unnecessary.
Despite these potential problems the example in Figure 2.1 along with the liter-
ature discussed above suggests a number of general expectations about shifts on
liberal-conservative scale from pre- to post-conference. These expectations also
differ relative to the perspective of both the House and Senate. One additional
problem exists in that only the actual conference delegation is observed, rather
than the two hypothetical delegations of Figure 2.1. Consequently, the expec-
tations outlined below and the analysis in subsequent sections are only for the
composition of the observed delegation. Since it is impossible to determine the
counterfactual of what the conference could have been, this approach does not
capture the effects of strategic selection in a direct way. It does, however, allow
for inferences regarding what shifts are possible given the features of a specific
delegation and the surrounding context. The next section discusses the empirical
approach used to address the expectation and adjusts these hypotheses for the

available data.

1. Relative to the bill positions prior to conference, the conference report should be more
moderate for the House and more extreme for the Senate.
As pointed out in the assumptions behind Figure 2.1, the House version of
the bill in recent years is likely to be more extreme than the Senate version.
To the extent any compromise is reached in conference the outcome will be

between these points.

2. More partisan conference delegations in the House will be associated with smaller

losses or even gains in both chambers relative to the pre-conference position.
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Echoing the implications of the selection literature, this follows from the dis-
cussion above on the effect of expanding the contract curve in the direction
of the House majority. This relationship should exert a balancing effect in

light of the above expectation and may outpace it.

3. Policy shifts relative to the initial position for a chamber should be decrease in rela-
tion to bipartisan/minority support in the opposing chamber. Conversely legislation
with large amounts of support in a chamber pre-conference will be associated with
smaller shifts.

The more bipartisan the opposing chamber’s bill is the more the contract
curve is likely to expand away from the position of the chamber under con-
sideration. In cases where bipartisan/minority support for the in-chamber’s
position is high prior to conference, shifts will be smaller since it is more dif-

ficult to gain any significant additional minority support.
2.3 Empirical approach

Unfortunately empirical research on conference committees is plagued by the
complexity of the type of legislation traditionally slated for conference (Sinclair
2007) and the relative “black box” nature of the actual negotiations. While data on
what occurs in conference is limited it is possible to observe features of a bill before
and after conference. Utilizing the bill histories available on www.thomas.gov in
concert with the Lexis-Nexis Congressional Database every conference report issued
since the 97th Congress (1981) and any other bill slated for conference was identi-
tied. Since it is possible that a bill could be associated with multiple conference re-
ports if a report was defeated or recommitted on the floor of one chamber, a sepa-

rate observation for each bill-report pair was created, yielding 962 observations.!!

11 Of the bills I have considered spanning the 97th-110th Congresses only twenty have double
entries, two of which have three.
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For each of the observations information on all of the pre- and post-conference
roll calls from both chambers, the list of conferees appointed in both chambers,
the conferees that signed the conference report, and the number of conferees with
jurisdiction was added.!? DW-commonspace scores, which allow for comparisons
across chambers and congresses were merged for each conferee and for all rele-
vant chamber and party medians(see (Poole 1998) and www.voteview. com). Ulti-
mately, the data contain 962 observations on 949 unique bills spanning a period of
26 years.!3

In order to empirically model the expectations outlined earlier the dependent
variable must capture the ideological shift between the pre-conference bill and the
conference report within each chamber. Changes in minority support for roll call
votes before and after conference are perhaps one of the most readily available
proxies.!* The variables House minority shift and Senate minority shift simply rep-
resent the difference between the proportions of minority votes cast in support of
the conference report and the similar proportion for the vote for each chamber’s

bill prior to conference.!® Thus, if the conference report is more moderate than the

12 T am grateful to Nathan Monroe and Jeff Lazarus for providing me with their partial list of
conference and house conferees from the 97th - 107th congresses. Roll call data was collected using
the Political Institutions and Public Choice Roll-Call data set (Rohde 2008). Using the bill histories,
information on all of the committees to which the legislation was identified. Then using data on
committee assignments it was possible to determine whether a conferee served on a committee of
jurisdiction in the Congress for a given conference (Nelson N.d.; Stewart III and Woon 2008)

13 Of these observations there are 140 cases where a bill was slated for conference but a conference

report was never filed. In these cases at least one chamber appointed conferees, but either the
other chamber failed to act, the bill moved forward outside of conference, or the conference failed
to issue a report.

14 Another possibility is to compare changes in estimates of the bill position pre and post that
are derived from roll call scaling techniques. While possessing nice empirical properties, this
approach introduces a host of assumptions involved in the accuracy of the estimation of the actual
bill positions. Still, Vander Wielen (2006) uses these types of estimates in his analysis of conferences
with some success.

15 This approach was employed in an earlier version of this chapter (Brady 2008) and has since
been adapted by Ragusa (2009), to incorporate a combination of both the majority and minority
shifts.
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pre-conference version this value should be positive. While lobbying, presidential
influence, changes in the larger political climate, or even a basic shift in opinion
could contribute to such position changes, the most likely source of systematic
variation in the measure is in the actual conferences. Since almost 82% of confer-
ence reports in this period became public laws with few changes post-conference,
understanding the influences on a conference report in this data is akin to under-
standing policy outcomes.

One drawback of this operationalization is that it requires that a recorded
vote was held both before and after conference. Unfortunately this essentially
reduces the effective number of observations by half since one or both of the pre-
conference bill and the conference report passed by voice vote. This gap is even
more pronounced for the Senate where voice votes at final passage are even more
common. Unsurprisingly, these observations disproportionately fall in the earlier
congresses in the data when roll calls were less frequent, with 50% of these “lost”
observations falling prior to the 103rd Congress.

In addition to these dependent variables the discussion in the previous section
implies a number of independent variables of interest. Two different measures
were created to capture the partisan composition of a conference delegation. First,
House majority conference% and Senate majority conference% represent the percent-
age of conferees from the majority party. While the majority party usually com-
prises a majority of conferees, the Speaker is allowed to independently determine
the actual ratio (Beth 2006). Since only a simple majority of conferees within a
delegation is required to validate a conference report (Rybicki 2007c), a large pro-
portion of majority conferees can ensure that the majority party dominates the
conference. House conference extremity and Senate conference extremity represent the
1st dimension distance in DW-commonspace between the median member of the

delegation and the median member of the majority party. These measures are
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calculated so that positive values indicate a delegation more extreme than the
median member of the majority party and negative values correspond to more
moderate delegations.

The House measures provide a means to address the claim discussed in con-
cert with Figure 2.1 that if the Speaker is attempting to minimize moderation of
the House bill one way is to appoint conferees more likely to bring the delegation
closer to or beyond the preferred position of the caucus. The Senate measures
allow for the possibility that the composition of its delegations could produce a
similar effect based on the contract curve logic. Yet, because control of conferee se-
lection in the Senate is normally decided jointly by committee chairs and ranking
members rather than solely the majority leader (Rybicki 2007a), the composition of
Senate delegations may not be significantly related to minority shifts in either the
House or Senate. Thus, while it is reasonable to expect a negative relationship for
Senate delegation composition, an insignificant result would be consistent with
the argument that strategic conferee selection is only possible in the House.

Two different measures of bipartisanship in each chamber were created to ac-
count for the expectation that when the opposing chamber’s bill enjoys a large
amount of support the conference report is even more likely to be moderate with
respect to the chamber under consideration’s initial position. On the other hand
the measures for the chamber whose minority shift is being predicted serve as
conservative controls, since pre-conference bipartisan support within the cham-
ber is likely to correlate with negative shifts. First, House rice index and Senate rice
index are classic measures of how partisan a roll call vote is. These are calculated
by taking absolute value of the difference between the proportion of Democrats
voting yes and Republicans voting yes (Rice 1928; Cox and Poole 2002). In this
analysis the coding of the index is reversed so that larger values represent a more
bipartisan vote. House minority support and Senate minority support simply corre-
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spond to the proportion of minority members who supported the pre-conference
bill.

In an attempt to peek into the “black box” and to capture a different aspect of
whether partisan divisions in conference influence policy outcomes, House minor-
ity signatories and Senate minority signatories were added.'® These variables rep-
resent the proportion of minority members from each chamber’s delegation that
signed the conference report. If the conference process was truly party driven
then fewer minority conferees should sign the report, and consequently, minority
shifts should be smaller. This also provides a more direct connection between the
conference process and legislative outcomes. In conferences where the minority
conferees of both delegations are supporting the outcome, minority support post
conference should increase.

As a control for the possibility that jurisdictional concerns influence conference
outcomes House jurisdiction % and Senate jurisdiction % were included in the data.
These variables report the proportion of each chamber’s delegation that served on
a committee of jurisdiction. If these measures increase with minority shifts then
the presence of jurisdictional conferees moderates the report. Consistent with the
partisan composition claims, low levels of jurisdiction could be indicative of more
strategic selection and would be expected to be associated with lower levels of
minority shifts.

Finally, House majority % and Senate majority % represent the percentage of the
chamber comprised by the majority party.!” These measures serve as an addi-
tional control for partisan effects. Following the recommendation of Smith (2007),

party control should be related to the size of the majority. In the context of this

16 Including majority signatories is unnecessary given the results from chapter 4 which show that
majority delegations are nearly unanimous in their support of conference reports.

17 Though these percentages vary slightly with a conference to changes in membership, the values
here reflect the majority /minority division at the start of a given Congress.
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chapter, larger majorities may posses a greater degree of power within the cham-
ber, and the selection of loyal conferees should be easier and control within con-
terence should not be difficult. Consequently, minority shifts are expected to be
lower in congresses where the size of the majority is larger.

Clearly these variables run the risk of multicollinearity issues since many of
the components of the measures overlap, and in some cases (namely the party
composition and bipartisan support measures) the variables capture similar con-
cepts. Since all of the measures associated with a specific chamber as well as those
for the other chamber may associated with minority shifts in a given chamber,
both sets of measures are considered in the analysis. Thus, the empirical results
of the next section make use of different specifications that all follow the same

general form:

Chamber minority shift=f(In chamber variables, Out chamber variables),

where the variables are those detailed above.

Though all of the expected relationships for both the in and out chamber mea-
sures are discussed above, Table 2.1 presents a summary of the expected relation-

ships for all measures with minority shifts in both the House and Senate.
2.4 Results and analysis

Before turning directly to a multivariate analysis of the expectations, it is instruc-
tive to get a descriptive sense of the data and of the distribution of observations
across the period under consideration. As discussed above the nature of the de-
pendent variable limits the number of effective observations in each chamber to
only those where both a pre- and post-conference roll call were available. Fig-
ure 2.2 shows where the differences between the number of observations in the

analysis and the actual number of conferences convened is greatest.
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Table 2.1: Summary of expected relationships to minority shifts, by chamber

House Senate
minority shifts minority shifts
House majority conference % (-) (-)
Senate majority conference % (-) or n.s. (-) or n.s.
House conference extremity (-) (-)
Senate conference extremity (-) or n.s. (-) or n.s.
House minority support (-) (+)
Senate minority support (+) (-)
House rice index (-) (+)
Senate rice index (+) (-)
House minority signatories (+) (+)
Senate minority signatories (+) (+)
House majority % ) (-)
Senate majority % (-) (-)
House jurisdiction % (+) (+)
Senate jurisdiction % (+) (+)

n.s. denotes "not significant”

First, itis obvious from the figure that the raw number of conferences markedly
declined over the last two decades. On the other hand the number of observations
remains relatively constant, though it is clear that conference bills toward the lat-
ter half of the time period are more likely to have roll calls both before and after
conference.'® These points should underscore the analysis that follows in that the
results are better representative of the period beginning with the 104th Congress
(1995-2008). Though generalizing the results to all conferences is suspect, the ob-
servations with both pre- and post-roll calls are those most likely to be important
legislation, which is arguably the most important subset of conferences to con-
sider.

Table 2.2 reports the summary statistics for the key variables for both cham-

bers. Consistent with the expectation that the nature of conference bargaining

18 One explanation for this decline is the increased use of omnibus packages. It is also possible
that the use of conferences to reconcile differences on minor bills, which are less likely to yield
recorded votes, declined in this period.
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FIGURE 2.2: Conference reports and observations by Congress
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will lead to a more moderate outcome with respect to the House position and a
more extreme outcome with respect to the Senate, the average minority shift in the
House is an increase of almost six percent while the minority shift in the Senate
is negative. Also, the partisan balance within chamber delegations is consistent
with the expectation that the average House delegation has a larger percentage of
majority party conferees than the Senate. Unsurprisingly, pre-conference support
for legislation among minority members is generally much higher in the Senate
than for the House. Lastly, while it is true that most conferees ultimately sign the
conference report (see chapter 4), support for conference reports among minority
conferees is significantly lower for House delegations, as compared to the Senate.

The decision to use minority shifts as the dependent variable is, in part, based
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Table 2.2: Summary statistics for all variables

Variable Mean (Std. Dev.) Min. Max. N
House minority shift 5.6 (28.2) 985 96.3 449
Senate minority shift -3.8 (22.4) -97.8 823 242
House majority conference %  61.7 (3.0) 476 733 901
Senate majority conference %  57.0 (3.9) 444 750 929
House conference extremity -0.1 (0.1) -0.5 02 901
Senate conference extremity 0.0 (0.2) -0.3 0.6 929
House minority support 59.5 (33.4) 0.0 100.0 675
Senate minority support 77.6 (27.8) 0.0 100.0 528
House rice index 63.8 (30.4) 24 100.0 675
Senate rice index 79.5 (26.1) 0.0 100.0 528

House minority signatories 76.2 (34.6) 0.0 100.0 819
Senate minority signatories 80.5 (31.3) 0.0 100.0 819

House majority % 56.9 (3.8) 50.8 61.8 962
Senate majority % 54.0 (1.9) 49.0 57.0 962
House jurisdiction % 86.2 (24.8) 0.0 100.0 901
Senate jurisdiction % 85.7 (30.3) 0.0 100.0 932

on the expectation that during this period the majority in both chambers is consis-
tently supporting the bill before and after conference. Thus, changes in minority
support capture the extent to which the conference report won or lost support
from the minority coalition. While it is clear from the summary statistics that the
minority shift in both chambers varies significantly overall, Figure 2.3 highlights
the variance in the majority and minority shifts within each chamber for each
Congress. The dark bars in each panel highlight the range of values in minority
shifts for a given Congress, with the box representing the middle 50% of observa-
tions and the extending lines connect to the largest and smallest value within 1.5
times the inter-quartile range (i.e., the height of the box). The grey boxes corre-
spond to majority shifts.

The variation in minority shifts is generally quite large as compared to major-
ity shifts. Figure 2.3 illustrates that minority shifts in the House tend to be positive

while the minority shifts in the Senate suggest a decrease in support for the confer-
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FIGURE 2.3: Minority and majority shifts by chamber and start year of Congress
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ence outcome relative to the pre-conference vote. Though the mean shift in each
congress is usually centered around the zero line, there are significant minority
shifts in both chambers for all congresses. Furthermore, the fact that the majority
shifts are consistently minor is indicative of the expectation that House bills are
are dominated by majority interests in conference. Especially impressive are the
extremely small changes in majority shifts in the House since 1993. On the other
hand, minority shifts show much more volatility in almost every Congress. It is
this variance over the entire period that is expected to vary with features of con-
ference composition, pre-conference support, and minority support in conference.

The summary statistics for the partisan composition of conference delegations

also indicate that the average percentage of majority conferees in a House delega-
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tion is significantly larger than the percentage of majority members in the cham-
ber. This is also true for the Senate, though to a lesser degree. Though this is
consistent with the idea that the House is more actively engaging in amplifying
majority ratios in conference, the global average obscures how drastic this prac-
tice is over the period sampled. Figure 2.4 plots the majority percentage of each
chamber’s conference delegation by Congress along with the trend line for the

percentage of the chamber in the majority party.

FIGURE 2.4: Majority percentage of delegations relative to majority size
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As expected, conference delegations in both chambers are comprised of dis-
proportionate numbers of majority conferees relative to the majority share of the
chamber. Only rarely has the majority ratio of the House delegation been lower

than the proportion of majority members, and almost all of these case were in the
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first ten years of the data. While it is somewhat more common for Senate dele-
gations to have majority ratios lower than that of the entire chamber, it is rare in
more recent years. The evidence in the House panel is consistent with the liter-
ature on conferee selection showing that partisan considerations are increasingly
important in understanding which members are appointed to conference. Inter-
estingly, the Senate panel also fits into this argument though evidence of strategic
selection in previous research is weak (Hines and Civettini 20044).

The majority percentage is only one aspect of the partisan composition of del-
egations. As discussed in connection with the scenario depicted in Figure 2.1 a
consequence of strategic selection may be to pull the median preferences of the
chamber’s conferees closer to the House median. The conferee selection literature
and the corresponding conference extremity hypothesis suggest that, on average,
House delegations should be more extreme than the Senate. It is also reason-
able to expect conference extremity to increase temporally along with increases in
party polarization (Poole, Rosenthal and Poole 2007; Theriault 2008). It could be
the case that the only reason House delegations are more extreme is because the
House majority has become more extreme at a faster rate than the Senate. Still, if
the claims of the selection and conference extremity expectations are true, House
delegations should out pace increases in the extremity of the majority party me-
dian over this period just as with the majority percentages in Figure 2.4.

Figure 2.5 plots the absolute value of the conference medians and majority
medians for each chamber over time. Based on the DW-commonspace scores,
which allow for comparisons across chambers and congresses, the majority me-
dians for the House and Senate have only become slightly more extreme of the
time period. Furthermore the difference between the two, while visible in recent
congresses, is quite small. More importantly, as the strategic selection literature

suggests, House delegations appear to be more extreme than their Senate coun-
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FIGURE 2.5: Majority medians and the average extremity of delegations over

time
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terparts in most congresses. Also as expected, average conference extremity for
both chambers trends closely to the majority median, with the House delegations
slightly closer in most congresses. Had the trends for conference extremity been
shown versus the chamber medians, House delegations appear consistently less
representative of the floor relative to Senate delegations.

Similar to Figure 2.1 it is also possible to plot the DW-commonspace score
of the median conferee from every conference along with the floor and major-
ity party medians of each chamber. Rather than relying on averages this approach
clearly illustrates the position of the median conferee for all conferences within

the context each Congress. Yet, unlike Figure 2.1 it is impossible to plot the me-
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dian of the default delegation that might have been appointed absent any strategic
selection. Still, based on what is observable, the logic behind Figure 2.1 suggests
that the median conferee should predominately fall between the floor and major-
ity medians, and to the extent truly extreme delegations exist they should be more

common in the House.

FIGURE 2.6: Preference of median conferees relative to floor and majority

medians
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Figure 2.6 presents a rare, comprehensive picture of the spatial layout of con-
ferences over the last twenty-five years by illustrating the ideological position, in
DW-commonspace, of the median conferee in each chamber’s delegation relative
to the floor and majority medians in the House and Senate. The first observation

worth noting is that the positions of the chamber medians confirm the assump-
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tion underlying Figure 2.1 that on the first dimension of the DW-commonspace
scale the Senate is more moderate than the House, and the filibuster pivot (not
displayed) certainly is. Second, unlike the averages of conference delegation me-
dians in Figure 2.5, the panels in Figure 2.6 clearly show that many delegations in
both chambers are more extreme than even the majority median. These extreme
delegations are actually more frequent than instances where delegations are more
moderate than the floor. Still, as expected most delegations fall between the floor
and majority medians of their chamber.

The fact that conference extremity in Senate delegations closely matches the
House (and mirrors it in divided congresses) runs contrary to the expectation that
strategic selection in the House is intended to expand the bargaining curve to-
wards the House majority. Even the Senate, which lacks an analog to the discre-
tion of the Speaker in appointing conferees, frequently appoints committees with
median members just as extreme as the House. It would be reasonable to expect
that more extreme delegations would be the norm in recent congresses, but this is
not the case. Though the majority medians have not drifted much after account-
ing for changes in party control, the ideological polarization of Congress does not
correspond with increases in the frequency of more extreme committees. The lack
of differences in conference medians across chambers (they are correlated at .89)
and time is indicative that ideological extremity in DW-commonspace may not be
a goal of strategic selection, and thus not nearly as important a predictor of minor-
ity shifts as expected. Instead conferee selection and majority agenda control in
conference may simply be about having enough votes to issue a valid conference
report (which need not be written by the conferees). Of the variables available
in this data the majority percentage of the delegation most accurately taps this
concept. The relative influence of these two measures of partisan composition on
changes in minority support are considered in the next, and final, analysis of the

41



data.

To test the expectations developed in sections 2.2 and 2.3, the minority shifts
in support were regressed on the full slate of variables summarized in Table 2.2.
The results displayed in Table 2.3 are based on a standard ordinary least squares
regression predicting minority shifts in each chamber.!® Since the models pools all
of the available observations for each chamber over time, the standard errors are
clustered by congress to account for the possibility of intra-congress correlation.?’
Also, the rice indices are left out of the model due to multicollinearity issues. Both
the House and Senate measures are almost perfectly correlated with the variable
for minority support prior to conference, and consequently only the in-chamber
and out-chamber measures of pre-conference support are included.?! Lastly, the
results include observations from all congresses, regardless of whether the same
party was the majority in both chambers. While the example in Figure 2.1 is based
on a unified congress, all of the expectations can still hold. The primary change
to the logic is that the contract curves in conference are potentially wider, and
consequently, if a conference report is issued it will be less likely to be extreme.

Thus minority shifts in both chambers for these congresses could be systematically

higher. Though there is no obvious pattern associated with the minority shifts

19 Given that the minority shift measure is a difference of percentages over the range (-100, 100)
the decision to utilize OLS requires some qualification. To begin with the distribution of the mi-
nority shifts are roughly normal albeit zero-inflated. Still, to address this concern two reasonable
alternate specifications were estimated. First, the results in Table 2.3 hold if the dependent vari-
able is simply minority support post-conference, but this approach lacks the ability to interpret
the coefficients in terms of changes in support. Second, if the shift in support is adjusted to so
that it is the raw difference in the number of minority members voting “yea” post-conference and
pre-conference, a negative binomial regression also supports the substance of the results. Given
that dependent variable is roughly normal and robust to these alternate methods, it is reasonable
to report the accessible and readily interpretable OLS estimates.

20 The results are also robust to a random intercept model that allows for random intercepts by
Congress to also account for intra-congress correlation. The one difference in such a specification
is that the chamber majority sizes, which do not vary within clusters, must be excluded for the
model to converge.

2l The results are unchanged if the rice indices are included instead of majority delegation %.
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as depicted in Figure 2.3, the clustering by congress also serves to control for a

potential difference in divided congresses.??

Table 2.3: OLS results predicting minority shifts pre- to post-conference

House minority | Senate minority
shift shift
House majority conference % -0.817%* -0.391
(0.357) (0.482)
Senate majority conference % 0.219 -0.123
(0.356) (0.371)
House conference extremity 9.312 15.085
(14.429) (10.436)
Senate conference extremity 4.799 19.155
(7.166) (12.162)
House minority support -0.648*** 0.107**
(0.093) (0.046)
Senate minority support 0.154* -0.509***
(0.077) (0.041)
House minority signatories 0.314*** 0.158***
(0.071) (0.050)
Senate minority signatories 0.112* 0.207***
(0.056) (0.051)
House majority % -1.081** -0.313
(0.402) (0.620)
Senate majority % -0.418 -0.856
(0.564) (0.693)
House jurisdiction % -0.049 -0.076
(0.042) (0.050)
Senate jurisdiction % -0.106* -0.099*
(0.058) (0.050)
Constant 136.295*** 113.066***
(28.254) (25.205)
R 0.49 0.35
N 331 216

Congress clustered standard errors in parentheses
*** p<0.01, ** p<0.05, * p<0.1

221f the divided congresses are excluded roughly 30% of the observations are lost and the standard
errors of some of the estimates do change. For example in the House shift model the critical value
for House majority conference % falls just below a p<.1 threshold, while the coefficient for Senate
conference extremity is significant in this subset of the data. All other estimates remain unchanged.
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The results of the model predicting minority shifts in the House provides sup-
port for only a few of the expectations. Consistent with the logic of strategic se-
lection, House delegations with larger percentages of majority conferees are as-
sociated with more partisan conference outcomes. All else equal, a change from
the minimum percentage of majority conferees (47%) to the maximum (73%) cor-
responds to an expected decrease in the House minority shift of approximately
21 votes. As discussed in conjunction with Figures 2.5 and 2.6, the results above
offer no support for the conference extremity hypothesis. While this could be an
artifact of collinearity issues since the House and Senate extremity measures are
highly correlated with each other and with the conference majority %, the extrem-
ity measures are not significant in any truncated model. Again, this suggests that
while conference composition is important, in this analysis the effect on confer-
ence outcomes is strongest through the number of majority conferees selected.
Thus, with respect to strategic selection, if the Speaker wanted to maximize the
potential for gains in conference the strategy need not stack the committee with
more ideologically extreme members, but rather just pad the delegation with ad-
ditional majority conferees.

The measures of minority support prior to conference are also in the expected
direction based on the chamber considered. Higher levels of minority support in-
chamber prior to conference are associated with smaller minority shifts. Thus a
bill with high (low) minority support before conference is more likely to lose (gain)
support. 23 On the other hand, higher levels of minority support in the opposing
chamber correspond to larger in majority shifts. This is consistent with the claim
that the more bipartisan the opposing chamber’s bill, the larger the contract curve
will be in conference. Consequently it is more likely that the conference report will

reflect a more bipartisan compromise relative to the in-chamber’s original bill.

23 Also, it would be surprising if this were not true since the minority shift is relative to this value.
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The percentages of House and Senate minority conferees supporting the con-
ference outcome are significant predictors of larger surges in both chambers. As
the proportion of minority members in both delegations who sign the conference
report increases so does minority support in the House and Senate. This result is
especially important for two reasons. First, it offers evidence that when the con-
ference report is more reflective of the interests of minority conferees, floor voting
responds accordingly. Second, as considered in chapter 4, the signature decisions
of conferees are a signal of how the conference process connects to conference
outcomes. Thus, any strategy which contributed to lower levels of support for the
conference report from minority conferees could also contribute to more partisan
outcomes.

Unlike the signatory variables the results for the last two sets of measures are
mixed. The percentage of majority members in the House only exhibits a signif-
icant relationship with House minority shifts. In congresses where the majority
comprises a larger proportion of the chamber, changes in majority support are
lower. While it would be tempting to interpret this result as indicative of larger
majorities in the House being better able to successfully pursue more partisan out-
comes in conference it could also be a temporal effect. In fact the congresses with
the largest majorities in the the House are in the first half of the time period, and
if an indicator variable for congresses since the 104th Congress is included the
majority size effect disappears.

Of the two jurisdictional measures, only the percentage of conferees with ju-
risdiction in the Senate is significant in the results. Contrary to the expectation
that high percentages of jurisdictional conferees indicated a lack of strategic parti-
san appointment and perhaps an issue of less importance to the party leadership
the only significant relationship is actually associated with lower levels of minor-

ity shifts in both chambers. This result suggests, a more complex interaction of
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committee responsibilities in Senate with conference committee politics.

It is also worth noting that there is no evidence of an effect for more partisan
Senate delegations on minority shifts. While highly partisan senate delegations
are frequent (see Figures 2.4 and 2.6), unlike House delegations, Senate party com-
position does not appear to systematically vary with minority shifts. This observa-
tion is key since unlike the Speaker of the House, the majority leader in the Senate
does not have the discretion to appoint more partisan delegations. Thus, it is con-
sistent with the strategic selection literature that more partisan Senate delegations
do not correspond with more partisan outcomes, whereas partisan composition of
House delegations where strategic selection is more likely does seem to increase
the partisan response to conference reports.

The last feature of the results in Table 2.3 to note are the differences in rela-
tionships across chambers. As indicated by the larger constant in the House shift
the results provide additional evidence that minority shifts are large in the House
than the Senate. The only other notable difference between the two chambers
other than the absence of a relationship in the Senate model for the House ma-
jority size is that the House majority conference % is not a significant predictor of
Senate minority shifts. This suggests that the effect of more partisan conference
delegations on outcomes may not be absolute. Though it may be the case that
more partisan House delegations are associated with outcomes that disappoint
the House minority, there is no evidence that the effect carries over to the Senate
minority. Yet given that the Senate minority is predisposed toward smaller shifts
by virtue of a tendency for high levels of pre-conference support, it could be that
the high probability of negative shifts in the Senate leaves little room for an addi-
tional effect associated with committee composition. Perhaps the Senate minority
just expects to lose in conference, no matter what.

Table 2.4 displays the direction of the relationships from the results in Table 2.3
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to the expected relationships highlighted in Table 2.1 (omitting the rice indices,
which were omitted due to collinearity). Again, the only evidence that partisan
composition matters is in with respect to minority shifts in the House, and this
relationship is only significant for House delegations. Both the pre-conference
minority support and minority signatory measures are in the directions expected.
Majority size is only as expected in the House models for the House majority, and
jurisdiction within both chambers” delegations runs counter to expectations,only
exhibiting a potentially significant negative relationship for Senate conferees. Ul-
timately, the predictions are more consistent for House minority shifts, while the
model for the Senate is relatively weak. Yet, the fact that more partisan House
delegations correspond with smaller minority shifts is consistent with the logic
of strategic conferee selection. Furthermore, the connection to minority conferee
signatures serves to link partisan divides in conference to outcomes, suggesting
that the decisions of conferees to sign reports may capture elements of partisan

conflict in conference.?*

2.5 Conclusion

This chapter builds off of the implication from the literature of strategic conferee
selection in the House and provides a rare empirical linkage between features
of the conference process, such as partisan composition, to policy outcomes in
conference. Both the descriptive and multivariate results of the previous section
provide strong evidence that conferences with larger proportions of majority con-
ferees are indeed associated with more extreme policy. The results validate the
logic behind a Speaker’s choice to strategically appoint conferees on the basis of

party considerations with the goal of indirectly influencing the conference report.

24 These signature decisions are analyzed in more detail in chapter 4.
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Table 2.4: Summary of expected relationships to minority shifts with results

House Senate
Expected Result | Expected Result
House majority conference % (-) (-) (-) n.s.
Senate majority conference % | (-)orn.s. n.s. | (-)orns. ns.
House conference extremity (-) n.s. (-) n.s.
Senate conference extremity | (-)orn.s. ns. | (-)orns. ns.
House minority support () (-) (+) (+)
Senate minority support (+) (+ (-) (-)
House minority signatories (+) (+) (+) (+)
Senate minority signatories (+) (+) (+) (+)
House majority % (-) (-) (-) n.s.
Senate majority % (-) n.s. (-) n.s.
House jurisdiction % (+) n.s. (+) n.s.
Senate jurisdiction % (+) (-) (+) -)

n.s. denotes "not significant”

The results herein suggest that over the past 20 years this strategy is a good bet if
the Speaker’s goal, as the literature suggests is to protect or further partisan gains
made prior to conference.

Of course as noted above, this ability to influence conferences via appointment
is not absolute. McCown (1927) in her work on the development of conference
committees through the early Twentieth Century notes that conference bargaining
is built on a foundation of compromise and efficiency. Yet to the extent the House
majority is more efficient at passing non-majoritarian legislation on the floor, one
of the leadership’s strategies in conference to appoint conferees more likely to pre-
serve the gains and avoid compromise. The evidence suggests that the conference
process can indeed be used to craft conference reports that benefit the majority
party, as captured by the negative shifts in minority support associated with more
partisan conferences. Given comments like that of Representative Rangel at the
start of this chapter it is not surprising that the Senate minority occasionally at-

tempts to bypass conference proceedings. This has led partisan Democrats in the
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House to lash out at the Senate. In light of this frustration Rahm Emmanual (D-
IL) said, “As an amateur student of constitutional history and as a member of
Congress, I have come to the conclusion that the Senate was a historic mistake.”%

While these types of comments are similar to the early research on which
chamber dominated in Congress, the tone is different. Partisanship has invaded
the conference room, and this chapter establishes that conference committees can
play a strategic role in producing more partisan legislative outcomes. In the con-
temporary conference process the winners and losers may not be the House and
Senate but rather the majority and minority. This echoes a similar conclusion of

Kiewiet and McCubbins (1991) based on their analysis conference outcomes in

appropriations legislation under unified Democratic control:

[The answer to the question of] who wins in conference committees,
the House or Senate? — is thus neither. Given their hold on both cham-
bers during most of the past sixty years, the real winners of conference

committee proceedings have usually been the Democrats. (161)

25 As quoted in Herszenhorn (2007).
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3

A party where you least expect it - earmarking
in conference

Typically, when you get to the conference process, that is where a lot of
the mischief happens, where earmarks are added in the middle of the
night and you aren’t given a chance to vote on them. You simply vote

on the bill, either up or down.

— Representative Jeff Flake (R-AZ)!

Though they are often central to the legislative process for many of the most
important bills considered in Congress, the conference committee is a veritable
black box. Though a minimum of one public conference meeting is required
by congressional rules conferees frequently conduct their business behind closed
doors under minimal scrutiny (Oleszek 2008). Also, since decisions made in con-
ference are not subject to amendments and are frequently passed by both cham-
bers, conferees posses a great degree of latitude in reconciling legislation between

the House and Senate. Despite the important role conferences can play in shaping

1 Congressional Record. 110th Cong. 1st sess. October 23,2007 p. H11910
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legislation and ultimately policy outcomes, our understanding of the collective
priorities of conferees is quite limited.

The opportunity conferences provide to load up bills with controversial pro-
visions that are very likely to pass both chambers can make them a very power-
tul tool for the principals conferees play agent to. Conference committees have
been noted for the role they can play in protecting the interests of the parent
chamber (Ferejohn 1975; Fenno 1966; Vogler 1971) committees of jurisdiction (Kre-
hbiel 1991; Shepsle and Weingast 1987), and themselves (Becker 2003; Vander Wie-
len 2006). Recent work highlights that conference committees can be potentially
useful tools for majority party leaders to advance the majority’s agenda off of
the chamber floor (Carson and Vander Wielen 2002; Lazarus and Monroe 2007;
Van Houweling 2003). While these findings suggest that conferees must often
wear different hats, we know very little about how these loyalties interact to in-
fluence conference outcomes.

One of the primary reasons conferences remain understudied stems from a
lack of data due to the private and complex nature of their negotiations. Earmark
allocation in Congress is one example of how a lack of data restricts the ability
of scholars to consider the conference process. Even though most appropriations
bills containing earmarks pass through conference, surprisingly little work exists
on how conferees engage in earmarking. Though they are frequently considered
non-divisive, earmarks are not immune to the conference process. As the quote
above by Representative Flake suggests, conferees actively engage in earmarking
and may take advantage of the features of the conference process to significantly
influence the allocation of earmark dollars. Yet, as a result of the transparency
reforms enacted during the 110th Congress and the efforts of the non-profit, Tax-
payers for Common Sense (TCS), a wealth of information is available for the first

time that readily allows for a comparison of individual earmarks between each

51



chamber’s bill and the conference report.

Existing research establishes a number of patterns in how earmarks are dis-
tributed across members in what is observed either pre- or post-conference. Uni-
versalism and logrolling in distributive politics predict that almost all members
receive earmarks (Shepsle and Weingast 1987; Weingast and Marshall 1988) and
additional allocations benefit the most influential and connected members in or-
der to facilitate bargains (Evans 2004b). In the wake of the 2007 reforms aimed at
increasing transparency in congressional earmarking, directed spending emerged
as a political battleground between the new Democratic majority and Republicans
in Congress (Clarke 2007b). Unsurprisingly, the earmark literature also exhibits
evidence of a bias in favor of the majority party (Balla et al. 2002; Carsey and
Rundquist 1999; Engstrom and Vanberg 2007; Lee 2003). Yet, since most of this
research into earmark allocation relies on data from committee reports and the
tinal bill, these results cannot truly address the role of conferences in allocating
earmarks. Understanding the priorities of conferees with respect to earmarking
not only informs our knowledge of earmarking as a process, but also provides
insights into how conferences can shape legislation more broadly.

This chapter utilizes new data on earmarks to address a number of questions
about the priorities and actions of conferees in conference negotiations. The ques-
tions are considered by analyzing what themes are present in conferences on ap-
propriations bills in the first session of the 110th Congress (2007). First, with in-
creasing partisanship in Congress and the potential for majority parties to use con-
ferences to further their goals, do conferees earmark with a partisan bias? Given
the traditional view that distributive politics is generally not divisive along party
lines (Fiorina 1989; Mayhew 1974) earmarking in conference provides a very de-
manding test of whether majority interests indeed influence conference politics.

Second, are well-connected members (i.e. conferees, more senior members, party
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leaders, committee chairmen, and appropriations members) advantaged by the
decisions of conferees regarding their earmarks? Third, is electoral vulnerability
a factor considered by conferees? If so, do majority party conferees disadvantage
vulnerable minority members” earmarks?

After a brief discussion of recent trends in earmarking more broadly, the chap-
ter turns to a more thorough discussion of the unique features of conferences and
how the conference process can be a useful tool of the majority party. Then, build-
ing on this interpretation of the conference process and the existing literature on
earmarks a number of hypotheses are developed with respect to earmarking in
conference. These expectations are then tested using the TCS data from 2007 after
which I discuss the relevance of these results for the distribution of earmarks and

what the results imply about the use of conferences for other types of legislation.

3.1 Earmarking and conference committees

Earmarks have long been a facet of the legislative process. Though there are
differing answers to the question of “what is an earmark?” the definition as-
sumed in this chapter comes from the the group, Citizens Against Government Waste
(CAGW). Their framework identifies an earmark as any provision that is: (1) re-
quested by only one chamber of Congress; (2) not specifically authorized; (3) not
competitively awarded; (4) not requested by the President; (5) greatly exceeds the
Presidents budget request or the previous years funding; (6) not the subject of
congressional hearings; or (7) serves only a local or special interest. Despite of-
ten drawing the ire of fiscally conservative members, watchdog groups such as
CAGW, and the media, earmarking exploded over the last decade. Figure 3.1 be-

low illustrates both the increase in the number and dollar value (in 2007 dollars)
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of earmarks since 1993 (Fiscal year 1994).2

FIGURE 3.1: Both earmark dollars and frequency have increased dramatically
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Regardless of any potentially negative attributes, members clearly believe ear-
marks are worth the cost, or at least most are unwilling to find out what happens
if they do not bring home the bacon (Mayhew 1974). While earmarks may be
valuable to members as a means to achieve policy goals, most scholars also agree

that they provide credit claiming opportunities which can translate to more votes

2 The large drop in 2006 is a result of the Congress only passing two of eleven planned ap-
propriations bills. Clearly, this represented an anomaly given the most recent 2007 data. This
figure is based on raw data downloaded from the non-profit Citizens Against Government Waste’s
annual “Pig Book” (Citizens Against Government Waste 2007) The most recent observation was
approximated using the Taxpayers for Common Sense data (Taxpayers for Common Sense 2008). For
ease of interpretation and to facilitate a connection to the actual political circumstances, the year
the appropriations bills were passed is listed, rather than following the convention of discussing
earmarks and budgets in terms of fiscal years.
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in the next election.> Numerous results provide empirical evidence for the claim
that earmarks offer electoral benefit to members. For example, Levitt and Sny-
der (1995, 1997) show that increases in federal discretionary spending translate to
higher percentages of the vote for the incumbent.* More recently, Bickers et al.
(2007) provide evidence linking credit claiming activities of members to electoral
gains. This last finding is especially valuable since it demonstrates the value of
seeking multiple earmarks in order for members to increase the frequency of these
credit claiming opportunities.

Given the increase in the total number of earmarks and spending in recent
years as well as a strong demand for the benefits of earmarks, a major vein of
the literature on distributive politics centers on how these projects and funds are
allocated. By understanding which members are successful in securing earmarks
for their districts, scholars have learned a great deal about how deals are made
in Congress, the electoral connection, and the influence of various leadership po-
sitions. The extant literature on the distribution of earmarks and total dollars
consistently reveals a number of patterns including an almost universal inclusion
of all members (Shepsle and Weingast 1981; Evans 1994; Frisch 1998), an advan-
tage to the majority party (Carsey and Rundquist 1999; Balla et al. 2002; Engstrom
and Vanberg 2007), preferences to geographies with relevant policy needs (Lee

2003; Hauk and Waicziarg 2007; Lauderdale 2008), a bias towards more influen-

3 Pursuing good policy cannot be the only explanation given the sometimes controversial and
odd projects earmarked by members, such as Representative Don Young's (R-AK) now infamous
bridge to nowhere (Kirkpatrick 2006). Other notable examples from the 110th Congress include:
4.8 million dollars for a teen golf program in South Carolina in the Defense bill (Rep. James
Clyburn), 1.95 million for the Rep. Charlie Rangel Library at CUNY, and 49 thousand for a Na-
tional Mule and Packers Museum in California (Rep. Buck McKeon)

4 Sellers (1997) presents a more complicated picture where the electoral benefits of discretionary
spending are mediated by the fiscal conservatism of the member. There is also evidence that fed-
eral outlays may advantage Democrats more than Republicans (Alvarez and Saving 1997; Bickers
and Stein 2000). Balla et al. (2002) and Lee (2003) also provide evidence of this electoral connection
explicitly for earmarks rather than using federal outlays.
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tial and well-connected members (Evans 2004b), and with some inconsistency a
bias towards electorally vulnerable members (Bickers and Stein 1996).

While these results present a broad theoretical and empirical picture of what
factors are relevant in the final distribution of earmarks they leave many unan-
swered questions. One significant shortcoming of most of the earmark literature
is a broad agnosticism towards earmarking in conference despite the pivotal role
they frequently play in appropriations legislation (Fenno 1966; Kiewiet and Mc-
Cubbins 1991). Of primary interest in this paper is whether, and to what extent,
the patterns in earmarking above manifest in conference committee politics? Also,
if there is a partisan process to earmark allocation is it limited to committee and
floor politics, or does it persist in the conference stage? Before developing specific
expectations about earmarking in conference, it is helpful to review some of the
unique features of conferences which facilitate their influence in shaping legisla-
tion and even the distribution of earmarks. In doing so this chapter establishes
how conference reports can be useful to the majority in achieving some degree of
the partisan advantage in earmarks noted above.

Why earmark in conference? The answer is mainly a result of the fact that
members of conference committees are uniquely positioned to significantly alter
legislation without creating many political waves. First, conference reports enjoy
a high likelihood of passage. With 83% of conference reports passing both cham-
bers, by the time a bill gets to conference final passage is almost certain. This
high passage rate follows for a number of reasons, but first among these is that
most legislation slated for conference enjoys a privileged status as being consid-
ered “must pass.” Appropriations bills, most of which traditionally pass through
a conference committee, are a good example. Though recent history has shown
that it is possible to fail to pass bills funding the government, the cost of doing so
is prohibitive.
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Another reason for the high likelihood of passage is that conference reports are
generally not amendable on the floor and are simply subject to either being recom-
mitted to conference or to a single up or down vote. Thus, there is little opportu-
nity for other members to haggle over the details, and failure to pass a conference
report at this stage essentially kills the bill by reverting to the pre-conference stage
(Fenno 1966; Vogler 1971). This allows conferees latitude in making changes to a
bill that cannot easily be undone and generally cannot be considered separately
from the entire bill.> The wide range of possible actions afforded conferees is tech-
nically limited by the formal rules which require that conferees only act on specific
disagreements between the proposals of the House and Senate. A final feature that
contributes to the high passage rate of conference reports is that conferences are
frequently held towards the end of legislative sessions, further raising the costs of
recommitting or failing to pass a conference report.

These features which contribute to the high likelihood of passage afford con-
ferees the opportunity to make changes in conference which are difficult to undo
and for the reasons described above are likely to be approved by the membership
of the House and Senate. This does not imply that the influence of conferees is un-
limited. Certainly a change could be made or a provision added that would be so
controversial as to kill the bill. Yet unlike committee markup or floor debate any
change agreed to in conference is inseparable from the entire bill and as long as
the entire bill is still acceptable conferees have a lot of room to make adjustments.
In the context of earmarking it is relatively easy to have a vote or debate over on

an individual earmark prior to conference, but any earmark added or changed in

5 Technically conferees are limited to actions which fall within the scope of disagreement between
the House and Senate, though this rule is frequently ignored or waived (Beth 2006). Often the
complexity of the bills makes it easy to argue that any action is within the scope of the original
legislation. Furthermore, as Gross (1979) argues, conferences may often be connected with voting
cycles, which could also increase the latitude for policy change afforded conferees.
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conference cannot be removed without the possibility of killing the entire bill.®

In addition to the high approval rate of conference reports, aspects of the
conference process also provide political cover which makes conferences a fer-
tile ground to make changes that might have been difficult prior to conference.
Conference reports are generally quite long, complex, and frequently provided to
members only briefly before a scheduled vote. Changes made in conference can
be difficult to identify in such a rushed time frame, and often the only description
of changes is in the joint explanatory statement of the conference where the level
of detail is under the discretion of the conferees. Also, despite rules requiring
conferences to have public meetings much of the real decision making in confer-
ence occurs behind closed doors and between key conferees (Longley and Oleszek
1989). In fact, in recent congresses minority members frequently are left out of the
process entirely (Brady 2008).

Another aspect of conferences which contributes to this idea of political cover
is that the responsibility for any unpopular changes is generally diffused across
the conference as a collection of members from both chambers (or at least the
signatories) rather than simply the committee or party leadership (Longley and
Oleszek 1989). Consequently, conferences can provide cover for party leaders or
bill managers to pursue controversial changes in conference reports since they
can always just say it was necessary to reach a compromise, or “the cost of doing
business.” Finally, acting in conference minimizes the number of recorded votes
and public debate. Rather than having to potentially discuss and vote on a provi-
sion in committee and on the floor, adding something in conference can only be

brought up at final passage, if it is noticed at all. Thus, conference committees are

® Actually the transparency reforms passed in 2007 by the Senate allowed for a line item veto of
new provisions added in conference. Consequently the practice of air-dropping earmarks during
conference dramatically declined, providing further evidence that adding earmarks in conferences
was advantageous. For more on this change see the discussion on Figure 3.2 below.
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a perfect mechanism for bill managers who want to add something into a bill that
would have been politically difficult in the parent chamber.”

For these reasons conferences can also be a valuable tool to majority party
leaders in pursuing their legislative agenda if a majority of conferees are willing
to pursue the leadership’s interests.® If majority conferees are indeed committed
agents of their party they can use the properties of conferences discussed above
to make partisan changes which are not subject to amendments on the floor and
more likely to pass. Seen this way, conferences provide a unique opportunity
for majority leaders to direct, via conferees, the content of the conference report
and the type of compromise reached between chambers. This partisan aspect of
conference politics is also beginning to receive attention by researchers. In the
House, the power to appoint conferees is solely in the hands of the Speaker and
recent studies show that partisan factors are increasingly significant predictors
of selection to a conference committee (Lazarus and Monroe 2007; Carson and
Vander Wielen 2002). The partisan composition of conference delegations is also
linked to conference outcomes that reflect the majority’s preferred policy (Brady
2008; Nagler 1989). Finally, conference committees can be used to advance the
joint interests of majority members in both chambers at the expense of the minor-
ity’s preference (Van Houweling 2003).

In terms of earmarking, conferences afford conferees an ability to add and
change earmarks with minimal debate, little chance that the change will be un-

done, and diffuse accountability. This allows for the potential for conferees to add

7 These aspects of conference committees have a long history in the literature. Shepsle and
Weingast (1987), for example, use these features to emphasize the power of committees in the
House. Since most conferees are selected from the committees of jurisdiction over a bill they argue
that conferences posses an ex post veto over legislation through which they have the final say over
the content of a bill.

8 Having a majority of conferees is key since a conference report only requires support from a
simple majority of all conferees from each chamber (Rybicki 2007a).
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and change earmarks in a way that minimizes members exposure to votes and
the amount of recorded debate over earmarks. Furthermore conferees could use
their influence to pursue earmarking interests which might not have been possible

prior to conference.
3.1.1 Expectations of earmarking in conference

What are the interests and priorities of conferees with respect to earmarking in
conference? By the time an appropriations bill is sent to conference a lot of im-
portant decisions regarding the distribution of earmarks has already occurred.
Members have already filed their requests with the appropriate subcommittee,
and committee chairs, members, and staffers have also decided which of these
were worthy of inclusion in the the committee’s bill. Finally, the entire floor of
each chamber has also approved the committee’s decisions, perhaps with amend-
ments. One could argue that when conferees get the bill there is little opportunity
left to earmark in a consequential way. Yet, when a conference is convened, con-

ferees can choose to take one of four actions with respect to earmarks.

1. They can leave an earmark already passed by the House and Senate un-

changed

2. They can add an earmark that did not pre-exist in either chamber’s version

(commonly referred to as an “air-drop”
3. They can delete a pre-existing earmark

4. They can change the value (i.e., add to or subtract from) of a pre-existing

earmark

Given these possible actions on the part of conferees, what expectations can be

made about the distribution of earmarks during the conference process? In de-
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veloping the following hypotheses the logic of universalism, partisan theories of
Congress, and features of conferences provide clear expectations about whether
changes should occur, and if they do which members should be advantaged.

A long line of literature on legislative bargaining in Congress suggests that
coalitions should only be as large as necessary to guarantee a win (Buchanan and
Tullock 1962; Riker 1962). Simply put, the logic of minimal winning coalitions
boils down to the idea that members are playing a zero-sum game and if you
have to divide a dollar you want to split it with as few people as possible. Yet,
proponents of universalism argue that uncertainty over actually being selected to
a winning coalition leads to oversized, sometimes unanimous alliances (Shepsle
and Weingast 1981; Weingast 1994).”

In terms of conference politics universalism should already be present in the
coalition over the distribution of earmarks passed in chamber prior to conference.
Earmarks have been established as a valuable tool to facilitate compromise and
bargains where members can be persuaded to support a piece of legislation in
return for an earmark (Evans 1994, 2004b). One interpretation of the consequence
of universalism is that earmarking in conference should be limited so as to not
endanger the conference report by damaging a pre-existing bargain. To the extent
that earmarking does occur in conference committees universalism implies that
any additions, deletions, and changes should be wide sweeping and not biased

against any clear group of members.!? These implications yield the following

 The strong increase in the number of value of earmarks serves to undermine the minimal
winning logic since earmarks do not seem to be part of a zero-sum game ex ante. It is not clear
there is a ceiling to the amount members are willing to spend and to the number of earmarks they
are willing to award. Sure an earmark awarded to member X is also not awarded to member Y, but
there is nothing stopping X and Y both receiving an earmark. Without a true zero-sum scenario
and with earmarks being relatively cheap with respect to the overall budget it is easy to bring
another member into the coalition via earmarks.

10 Tt would be consistent with universalism for conferees to engage in earmarking that broadens
coalitions. Yet, since the empirical evidence suggests that most members are already awarded
earmarks prior to conference it is hard to imagine how conferences could add, delete, or change
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expectation:

Hypothesis 1: Earmarking activity in conference should be rare. To
the extent that conferees add, delete, or change earmarks, they should

should not focus negatively on a specific group of members.

Interpreted this way universalism contradicts the implication that conferences
play an active role the earmarking process and can be used to facilitate the ma-
jority bias in earmarking that is consistently illustrated in the literature (see Balla
et al. 2002). Unlike the implication of hypothesis 1 the unique features of confer-
ences suggest that the actions of conferees regarding the allocation of earmarks
should not be epiphenomenal. If, as noted earlier, earmarking is individually
valuable, but collectively costly, adding earmarks in conference reduces the like-
lihood of recorded debate over a specific provision, increases the likelihood of
passage, and allows any to be passed off as the price of achieving a compromise
in conference.

Ultimately, earmarking in conference further removes all members from the
potential negatives to earmark spending, while still allowing members to take
credit for bringing earmarked dollars to their district. As Senator Jim DeMint (R-
SC) recently said, “Everyone knows the game around here. Everyone knows if
you want a questionable earmark, you wait until the bill gets to conference and
then you slip it in where it cannot be seen, where it cannot be debated, and where

it cannot be stopped. Nothing has been done to stop this practice.”!!

Hypothesis 2: Earmarking in conference should be frequent. If confer-

ences play an important role in allocating earmarks and their dollar

earmarks in way that makes coalitions more universal.

11 Congressional Record. 110th Cong. 1st sess. July 12, 2007 p. S9073
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amounts, conferees should be actively engaged in changing, deleting,

and air-dropping earmarks.

Given Senator DeMint’s comment above, hypothesis 2 may seem trivial. Still,
the literature generally ignores the role conferences play, and focuses on either
on the allocation of earmarks either in a single chamber’s version of the bill or
as determined from the final bill. Furthermore, hypothesis 2 is in part a compet-
ing claim to hypothesis 1 which is based on my reasonable interpretation of the
implications of universalism for earmarking in conference.

Partisan theories of Congress also provide implications for the actions of con-
ferees regarding earmarks that contrast with hypothesis 1. While the classic dis-
tributional theories of politics suggest that most members will receive a share of
the earmark pie, the underlying electoral motivation stands at odds with partisan
theories of congressional organization. Both the Cartel (Cox and McCubbins 1993,
2005) and Conditional Party Government (CPG) theories (Rohde 1991; Aldrich
and Rohde 1998) emphasize the ability of majority party leaders to effectively pur-
sue the best interests of their members via control of the agenda. Consequently,
to the extent they are able, party leaders should have an interest in (perhaps a
responsibility for) limiting the distribution of earmarks to the minority and maxi-
mizing the credit claiming opportunities of the majority.'2

Indeed there is ample evidence from pre-conference and final versions of bills
that earmarks are actually distributed to advantage members of the majority. Lee
(2003) presents evidence that majority members received more total earmark dol-
lars than minority members in the 1998 Transportation reauthorization. Using ear-

marks from the first session of the 110th Congress Engstrom and Vanberg (2007)

12 The fact that CPG posits that this ability varies over time would be important in a temporal
study of earmark distribution, but in the recent era and in the 110th congress all measures indicate
that the “condition” is met.
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find a significant advantage for the Democratic majority in both the number and
total value of earmarks. It also seems that members of Congress recognize this
pattern and accept the existence of a norm where the majority party receives a
lager share of earmarks, usually on the order of sixty percent (Bogardus 2008).

If the majority is interested in bolstering majority earmarks while limiting mi-
nority members’ access to earmarks, majority conferees are positioned to do this
work under the political cover provided by the conference process. Thus, air-
dropped earmarks and increases to their dollar values should largely benefit the
majority, while minority members should see decreases to the value of their ear-
marks. While it might also seem feasible to claim that earmarks deleted should
largely come from the minority party, this is more complicated. Deleting an ear-
mark from a member of either party could be quite costly and might undermine a
bargain struck in the relevant chamber.'3

As with hypothesis 2 this claim also seems to stand at odds with universalism’s
implications for earmarking in conference. In the overall distribution of earmarks
this need not be the case. Even though conferences may actively engage in ear-
marking most are still awarded via the traditional committee process in the House
and Senate (Frisch 1998). Weingast (1994) offers one way to reconcile the empiri-
cal evidence that finds evidence of both universal distribution and a partisan bias
in earmark allocation. He argues that if there is uncertainty over which party will
comprise the majority, they might include the minority in earmarking to preserve
their own access if they were to lose control of Congress. The Partisan Blame
Avoidance hypothesis offered by Balla et al. (2002) suggests another compromise

between the universalism and the partisan results, where they claim that the ma-

13 There is little evidence that deleting occurs with any frequency or pattern. In perhaps the only

paper that addresses earmarking in conference Evans (20044) shows that Democrats in the 103rd
Congress were willing to delete the earmarks of Senators that voted against the coalition on the
floor, but that Republicans in the 104th Congress did not punish this type of disloyalty. In either
case this generally did not involve punishing minority members.
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jority cannot completely shut out the minority from earmark dollars for fear of
opening the door to attacks of fiscal irresponsibility. Thus, in their approach the
majority essentially shares the political costs of earmarks with the minority while
retaining a slightly larger share for itself.

While both approaches suggest that the aggregate distribution of earmarks
should reflect elements of both the universalism and partisan theories, it does not
necessarily follow that the actions of conferees do. Unlike the “stay the course”

implication of universalism, partisan theories suggest the following hypothesis.

Hypothesis 3: All else being equal, additions and positive changes to
existing earmarks made in conference should advantage majority ear-
marks. Decreases in the value of earmarks should disproportionately

affect minority projects.

Another implication of the existing literature on distributive politics is that
well-connected and influential members should be advantaged in the conference
process. By virtue of being in a position to award earmarks or make deals on other
pieces of legislation, members in key leadership positions should also be able to
increase their take in earmark allocation. For example, subcommittee chairs, often
referred to as “cardinals” are integral to determining the scope of legislation, as
such they are in a position to take a larger share of earmarks (Evans 2004b). Sim-
ilarly more senior members are in a position to capitalize on their years worth
of relationships to garner a larger share of earmark spending. Empirical evi-
dence generally supports this claim showing that any member in a position to
influence the composition of a winning coalition such as appropriations commit-
tee members, chairmen, subcommittee chairs, party leaders, and senior members
tend to be advantaged in the overall earmark distribution (Balla et al. 2002; Lee

2003; Hauk and Waicziarg 2007; Lauderdale 2008). That appropriations confer-
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ences tend to be comprised of exactly these members (Shepsle and Weingast 1987;
Carson and Vander Wielen 2002; Lazarus and Monroe 2007) and are able to pur-
sue their own goals via conference (Becker 2003; Vander Wielen 2006) implies the

next hypothesis.

Hypothesis 4: Additions and positive changes to the value of earmarks
in conference should advantage the earmarks of members in influen-
tial positions, such as appropriations committee members and sub-
committee chairs, chairmen, party leaders, more senior members, and

conferees.

Another aspect important to the distribution of earmarks is worth highlighting
before turning to the data and results. Unlike the consistent evidence discussed
above there is less agreement over whether electorally vulnerable members re-
ceive more earmarks. To the extent that earmarks provide a benefit in subsequent
elections, members that are more likely to face tough elections (e.g. freshmen and
members elected with small margins) should seek a greater share of earmarks.'*
From a partisan perspective the majority party should want to steer earmark dol-
lars to these members, and if possible limit the amount of money funneled to
marginal members of the minority.

The empirical evidence for this expectation is somewhat mixed. Bickers and
Stein (1996) find that members elected from open seats by small margins received
an increase in new awards. On the other hand Balla et al. (2002) find no relation-
ship between electoral marginality and the likelihood of receiving an academic
earmark. Lee (2003) finds that members elected by smaller margins were increas-

ingly likely to receive more transportation earmarks, but that marginal members

14 1t is also possible that members may campaign actively against earmarks. Rep. Jeff Flake (R-
AZ) and Sen. Jim DeMint (R-SC) are two notable examples from the current Congress. As Savage
(1991) argues this strategy can be rewarded by the electorate for these so called “saints”
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of the majority generally received fewer total earmark dollars. Finally, Engstrom
and Vanberg (2007) using data from the 110th Congress show a positive relation-
ship between marginality and earmark frequency in the House but not in the Sen-
ate. Despite the variance in these empirical results, a conference process controlled
by majority partisan agents should be expected to advantage their more vulnera-
ble members while also limiting the amount of earmark dollars awarded to more

vulnerable minority members.

Hypothesis 5: Changes made to the dollar value of earmarks in confer-
ence should advantage vulnerable majority members relative to safe
members while the amount of money awarded to vulnerable minority

members should be lower than electorally safe colleagues.

Up to this point, all of the hypotheses apply to members of both the House and
Senate. Since earmarks are electorally valuable to members research shows that
Senators up for re-election seek more and are awarded more earmarks (Shepsle
et al. 2006; Crespin and Finocchiaro 2008). In conference there is little reason to
doubt that conferees could also contribute to this aspect of earmark distribution,

which suggests the final, hypothesis considered here.

Hypothesis 6: Earmarking in conference will advantage Senators that

are up for re-election.
3.2 Earmark Data in the 110th Congress

To test these hypotheses and better understand what influences earmarking in
conference, the analysis utilizes data on earmarks adapted from the non-profit

watchdog groups Citizens Against Government Waste (CAGW) and Taxpayers for
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Commons Sense (TCS).'> Until the start of the 110th Congress testing these hy-
potheses on earmarking in conference was difficult because of the difficulty in
collecting earmark data that not only identified the requesting members, but also
allowed for a insight into the actions of conferees. While the CAGW data contains
information on earmarking since 1993 it does not contain information linking ear-
marks to individual members. The advantage of this data, however, is that it does
identify whether an earmark was added by the House, Senate, or in conference.
Thus, the data can be used to make broad inferences regarding the frequency of
earmarking in conference (hypotheses 1 and 2), but cannot address the expecta-
tions on the types of changes made to earmarks by conferees.

Yet, at the beginning of the 110th Congress the new Democratic majority passed
reforms to increase transparency in the earmarking process. Most notably, they
required that all committee and conference reports disclose the amount of all ear-
marks and the name of the requesting member(s).'® As a result of the efforts to
process these disclosures by TCS, data linking members to earmarks both before
and after conference is readily available. Using this new source of information I
constructed a dataset that identifies the the additions, deletions, and changes to
the value of earmarks made in conference.

Of the twelve appropriations bills slated for passage in the 110th Congress,
only three went to conference: Labor-Health and Human Services (LHHS), De-
fense, and the Transportation-Housing and Urban Development bills (THUD). Of
these only the Defense bill was not vetoed by the President. In the end LHHS

and THUD were part of the omnibus package that included the remaining nine

15 See Crespin and Finocchiaro (2008); Shepsle et al. (2006) for more detailed uses of the CAGW
data.

16" Technically a similar policy was instituted by the Republican majority at the end of the 109th
Congress, but the change was so late in the session that it did not affect they only two appropria-
tions bills that were passed.
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appropriations bills, breaking a fifteen year trend where most appropriations bills
went through conference. Still, these three conference bills are traditionally the
largest sources of earmarks. In fact, of the roughly 13,000 earmarks awarded in
the fiscal year 2008 bills, nearly fifty percent came from these bills. Even though
only three of these bills went through the traditional conference process the data
on earmarking in conference includes half of all the disclosed earmarks in 2007.17

In these three bills there were 6458 earmarks where at least one requesting
member was identifiable. In the case of earmark requests from multiple mem-
bers, both parties, or from both chambers the features which influence allocation
are hard to disentangle.!® Thus, in testing the hypotheses on changes to earmarks
in conference only the 3842 earmarks associated with a single member are in-
cluded.? For each of these members additional variables were collected in order
to test the hypotheses: party affiliation, committee membership, leadership posi-
tions (if any), whether they served on any of the three conferences, and previous

election results.
3.3 Results and discussion

With the data drawn from the CAGW and TCS information on earmarks it is pos-
sible to test the expectations on earmarking in conference outlined above. To test

the aspects of hypotheses 1 and 2 regarding the general use of conferences to make

17 Disclosed earmarks may not capture all of the earmarks requested by members. Recently, the
practice of “phonemarking,” where members supposedly call federal agencies to get them to re-
quest a specific discretionary project, has emerged as a potential method to obtain money for pet
projects. While this is still theoretically earmarking since members are requesting directed spend-
ing, it does not require disclosure under the new rules since the spending would be a budgetary
request from a federal department (Solomon and Birnbaum 2007).

8 One earmark from the LHHS bill for a national writing program was associated with 15 Rep-
resentatives and 60 Senators.

19 One notable exception, is a case where the same earmark was listed separately for two mem-
bers. Since the credit claiming opportunities are on the record as individual requests, these ear-
marks are still included in the data but with the awarded amount split between the members.
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changes in conference, it is instructive to look at the CAGW data on where ear-
marks are added in conference. Figure 3.2 displays both the proportion of all ear-
marks and the proportion of total earmark dollars added at the conference stage

from 1993 through 2007 (Fiscal years 1994-2008).

FIGURE 3.2: Earmarking in conference committee increased until 110th Congress
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While both lines increase relative to 1995, the use of conferences to add ear-
marks dramatically increased during this period. Though it is not possible to
determine the cause of this increase it is consistent with hypothesis 2 that adding
earmarks in conference is advantageous. If hypothesis 1 and the interpretation
of the implications of universalism are correct one might expect that conferences
would comprise a relatively low proportion of all earmarks. Instead conferences

accounted for over 30 percent of all earmarks from 2000-2005. Furthermore, the
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fact that the the proportion of total dollars added in conference has not increased
as dramatically is partly suggestive that the advantage of earmarking in confer-
ence is related to avoiding adding projects during committee markup or on the
floor where it is subject to more scrutiny. Again this is consistent with the claim
that one of the advantages to earmarking in conference is to provide political cover
from having to debate specific earmarks on the record.

The steep decline in fiscal years 2007 and 2008 warrants some additional expla-
nation. The last session of the 109th Congress (2006) only passed appropriations
bills for Homeland Security and Defense, and in both cases they operated under
a near moratorium for earmarks. Consequently, the use of conferences to add
earmarks was minimal. The first session of the 110th Congress (2007) made no
such promises, but the ability to add earmarks in conference was weakened by a
change in the Senate rules. Senate bill 1, passed in September of 2007, included
a key provision allowing Senators to challenge any addition made in conference
that was not present in either chamber’s original bill (a practice commonly known
as an “air-dropping”). Under the new rule a challenge to an air-drop would au-
tomatically strip the addition unless 60 Senators agreed to waive the rules (Allen
2007).20

This change in the rules effectively undermined the advantage of adding ear-
marks in conference in a number of ways. First, by essentially providing a minor-
ity of Senators a line-item veto over additions made in conference, the benefit of
adding a controversial provision to an unamendable vehicle is reduced. Second,
a successful challenge would then send the legislation back to the House as an
amended bill, thus stripping any privileges granted to conference reports. Third,

simply allowing a point of order on “air-dropped” provisions provides an addi-

20 Most notably the rule was successfully used to split the Military Construction portion from the
Labor bill since the two were combined in conference. The result made it politically easier for the
President to veto the Labor bill since it no longer contained the military spending (Clarke 20074)
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tional incentive for members to scrutinize conference reports and force debate,
perhaps even a vote, over controversial issues. Ultimately the new rule dramat-
ically increased the cost of air-dropping in conference by creating the potential
for additional debate and votes on each new provision, and unsurprisingly the
proportion of earmarks added in conference fell to almost zero.

Even though this change made it unlikely that conferees would add earmarks
in conference — only 62 single member earmarks were added in conference — they
still could actively engage in changing the value of earmarks. Of the single mem-
ber earmarks in the bills that went to conference 44 percent, or 1,686 were edited
by conferees. Again, this large proportion is indicative of the importance of con-
ferences in earmarking despite the claim made in hypothesis 1. Furthermore, the
fact that only a little more than half of all single member earmarks were left un-
changed suggests that conferences indeed do not just “rubber stamp” the earmark
approved in pre-conference versions of the bill.

While this relatively low number of additions in the TCS based data limits
what can be said about how additions and deletions in conference are distributed
across members, the descriptive statistics are instructive. Among members in both
chambers who received a single member earmark (N=489) 70% of the beneficiaries
of air-drops were in the majority. This is indicative of a majority bias in that the
majority included only 53% of all 535 members of Congress. Influential members
also benefitted from earmarks added in conference. Of those members receiving
an air-drop 17% were in the leadership (only 1% of members were leaders), 20%
were committee chairs or ranking members (16% of members fit this category),
31% were members of the appropriations committee (18% of all members served
on appropriations), and the average recipient served for 12 years (the average
length of service was 6 years). While 10% of marginal members (i.e., with those
elected by less than 55% of the two party vote) received one of these new earmarks
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it is not indicative of a significant advantage since 15% of all members fit this
definition of marginality. Lastly, freshman members, which comprised 21% of the
110th Congress, accounted for only 17% of all airdrops. Though this breakdown
does not provide definitive evidence of hypotheses 3-5 it is consistent with the
claim that air-drops should benefit the majority, well-connected, and marginal
members of Congress.

Deletions, as noted earlier, are more complicated and are not expected to be
used as means of distributing earmarks in a majoritarian way due to the potential
political costs involved. In fact, majority members were most affected by deletions
in conference. On the other hand well connected members comprised a smaller
proportion of those members affected by earmark cuts. Unsurprisingly, of the 28
members who had an earmark cut, only one was electorally marginal.

With the number of air-drops in the 110th Congress being so small, a more
rigorous test of the hypotheses is only reasonable with the data related to changes
made to pre-existing earmarks. Since a change in the value of an earmark is po-
tentially a function of the initial amount, increases and decreases are measured as
the proportional change from the pre-conference amount. This allows the mea-
sure to account for the fact that a change of $10,000 is more meaningful the lower
the initial amount. Considering changes in the value of earmarks this way has
the added benefit of minimizing the potential endogeneity problem with majority
party membership. Previous studies have shown that earmark dollars are already
larger for majority members (Lee 2003). Consequently, just looking at the raw (or
log) change in dollars would bias against party effects since it is also reasonable
to expect that larger initial amounts are more likely to result in negative changes

in conference.?! Using the proportional change limits this confound and focuses

2l In fact, this turns out to be true in the analysis that follows. Majority earmarks in the House
pre-conference, while not larger across all three bills, are significantly larger for LHHS. Earmark
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attention on the relative change accounting for any correlates in the initial award.

As with the discussion of earmark additions above, the descriptive statistics
on earmark changes across chambers and member characteristics provide useful
insights into the distribution of these changes. It is worth noting that the are some
severe outliers in this measure. Given how the measure is calculated a propor-
tional change can range from -1 to infinity. In both chambers 99% of observations
are changes less than a 200% increase, but the maximum change in the House is
an increase of 900% and 1150% in the Senate!?> With so few observations dramat-
ically skewing the measure, the rest of the analysis is limited to those earmarks
which are less than or equal to the 200% threshold. It is also useful to distinguish
changes in House earmarks from those in the Senate. In addition to allowing
for a more nuanced analysis, another reason for this distinction is that the Senate
traditionally makes larger and more numerous requests that were frequently cut
in conference, while House conferees played the role of fiscal watchdogs (Fenno
1966). This is borne out in the 110th Congress where the average change in Senate
earmarks was a decrease of 14.1% while the average change to a House earmark
was an increase of 9.8%.

Figure 3.3 illustrates the average change to earmarks split across majority sta-
tus and chamber. In both chambers the majority is clearly advantaged and the
differences in means are statistically significant (p<.01 in the House and Senate).
The fact that the average increases in the House are larger for majority members
and decreases are smaller from majority earmarks in the Senate supports the claim

that earmarking in conference advantages the majority. On the other hand the

totals for majority members are also significantly larger for Representatives. When raw (or log)
differences are used as the measure of change, the relationship with majority status is strong and
negative.

22 In the House both Bart Stupak (D-MI) and James Walsh (R-NY) were the recipients of the largest
increases. In the Senate the largest increase was to an earmark for Thad Cochran (R-MS).
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FIGURE 3.3: Majority members are advantaged in changes to earmarks
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claim in hypothesis 3 that the actions of conferees would lead to decreases in the
value of minority earmarks is not supported. Rather, Figure 3.3 suggests that
while conferees can indeed help the majority, the political costs of damaging the
minority might be too high. Viewed this way the actions of conferees support
the universalism based claim in hypothesis 1 that conferees should not damage
pre-existing coalitions via their changes to earmarks. If majority conferees did use
their authority in this way, minority conferees likely would have refused to sign
the conference report, when in fact all conferees signed the conference reports

considered here.2?

23 Chapter 4 goes into greater detail about the substantive implications of signing a report. Often
decisions not to sign correspond with highly partisan issues or conferences where partisan tactics,
such as excluding the minority, were employed.

75



In addition to how average changes in earmarks vary across chambers and
by majority status it is worth noting which types of members were more likely
to receive increases. Of those members receiving an increase in the House 67%
were from the majority compared to 55% in the Senate. Increases did not seem to
extremely advantage members of the leadership as less than 10% of party lead-
ers’ earmarks increased in conference. Appropriations committee members fared
somewhat better with 25% in the House and 17% in the Senate seeing increases.
Committee chairs were advantaged 15% and 11% of the time in the House and
Senate respectively. Lastly, marginal members (those who won by less than 5%)
were generally not extremely favored with only 11% in the House and 9% in the
Senate getting an increase.

While these results provide insight into the correlates of changes to earmarks
in conference, a more rigorous test is necessary to tease out the differences be-
tween the various factors. To test hypotheses 3 - 6 of the previous section regard-
ing changes in earmarks the results stem from the following general framework

estimated for each chamber:

Proportional change = f(Majority, Win margin, Conferee, Seniority, Appropriations,

Leadership, Committee chair, up for election in Senate, Log of initial amount)?*

The dependent variable is the same as above and as mentioned earlier the analy-
sis excludes the most extreme 1% of earmarks as measured by the magnitude of
the increase.> Majority, Conferee, Appropriations, Leadership, Committee Chair, and
up for election in Senate are indicators of whether the earmark belongs to a member

of the majority party, appropriations committee, leadership, is a committee chair

24 Since the dependent variable is approximately normal and continuously distributed over the
range -1 to 2 OLS is a reasonable estimation procedure. The resulting errors are also roughly
normal further supporting the decision to use OLS.

% Excluding these outliers also reduces the skewness in the variable making the distribution of
the measure more appropriate for OLS analysis
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or ranking member, and a Senator slated to face re-election in 2008. The defini-
tion of leadership includes the Speaker, party leaders, and whips. Win margin is
simply the difference between the member’s two party proportion and that of the
opponent in the most recent election.?® Conferee indicates whether the member
requesting the earmark was a conferee for the appropriate bill. Seniority measures
how many years the member has served in Congress. Log of initial amount is the log
of the dollar value and is included as a conservative control to further account for
factors which might lead to higher values of earmarks allocated pre-conference.?”
Also, Lee (2003) and Engstrom and Vanberg (2007) find significant differences in
how earmarks are allocated to marginal members by majority status. To test for
this a separate version of the model includes an interaction of Win Margin and
Majority.

Table 3.1 displays the results of the model with and without the win margin
interaction for both the House and Senate.?® Unsurprisingly the control for the
initial amount is significant and negative in each of the four specifications indicat-
ing that the relative change in value decreases for earmarks with high start values.
With respect to hypotheses 3-6 the other results offer strong support for some and

are mixed for others.

Hypothesis 3 predicts that changes to majority members’ earmarks in confer-

26 For the purposes of this measure, Senator Bernard Sanders (I-VT) is treated as a Democrat. The
measure for Senator Joseph Lieberman (I-CT) is not calculated and his earmarks are consequently
left out of the analysis.

%7 Excluding the control for the initial amount does not substantively change the direction of
the estimates, but greatly reduces model fit indicating that such a truncated model suffers from
omitted variable bias.

28 The model fits are relatively weak across all four specifications. One contributing factor is
likely the complexity of the proportional change DV. Still the substantive results are generally
robust to changes in the model such the exclusion of the initial request, a broader measure of
leadership, and an indicator rather than continues measure for marginality. Furthermore, if the
average proportional change for each member is used as the regressor the results are similar to
estimating at the level of each earmark.
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Table 3.1: Models predicting relative change in earmark value in conference

(1) (2) 3) 4)
COEFFICIENT House Senate House Senate
Majority 0.037** 0.018* -0.022 0.056***
(0.01) (0.009) (0.02) (0.02)
Win Margin 0.036 -0.012 -0.11** 0.023
(0.02) (0.02) (0.05) (0.02)
Majority*Win margin 0.18%*** -0.12%**
(0.06) (0.04)
Conferee -0.028 0.027* -0.023 0.024
(0.02) (0.02) (0.02) (0.02)
Seniority 0.00015 0.0021*** 0.000060 0.0023***
(0.002)  (0.0006)  (0.002)  (0.0006)
Appropriations 0.028 -0.020 0.024 -0.019
(0.02) (0.02) (0.02) (0.02)
Leadership -0.040 0.10*** -0.046 0.10***
(0.05) (0.02) (0.05) (0.02)
Committee chair -0.055**  -0.0051  -0.055**  -0.0056
(0.02) (0.01) (0.02) (0.01)
Up for election in Senate 0.032%** 0.020*
(0.01) (0.01)
Log of initial amount -0.11%*  -0.022***  -0.11***  -0.022***
(0.006) (0.003) (0.006) (0.003)
Constant 1.52%** 0.066 1.56%** 0.065
(0.08) (0.04) (0.08) (0.04)
Observations 2382 1164 2382 1164
Adjusted R? 0.15 0.08 0.16 0.09

Standard errors in parentheses
** p<0.01, ** p<0.05, * p<0.1

ence should increase. With the exception of model 3, the coefficient for majority
affiliation is indeed positive and significant, suggesting that majority earmarks re-
ceive increases proportional to the start value that are larger than than those of the
minority. Even in model 3 the interaction of majority and win margin indicates
that majority members earmarks are advantaged (The win margins for which this

difference is most pronounced are detailed in figure 3.4). This result provides sup-
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port for the claim that conferences can and are used to facilitate a majority bias in
earmarking.

Hypothesis 4 extended the claim that influence matters in earmark allocation
to the actions of conferees. The variables for seniority, appropriations, committee
chair, leadership, and conferee status provide a reasonable test of this expectation.
Seniority appears to work as expected for Senate earmarks with more tenured Sen-
ators receiving larger proportional increases, despite not being significant in the
House. Leadership has a similar effect, but again only in the Senate. The reverse is
true for the earmarks of committee chairmen in the House only, which see smaller
changes with respect to other members. Despite expectations, earmarks for mem-
bers of the appropriation committee appear to have no advantage over those of
other members. Surprisingly there is also little support for the claim that conferees
should be advantaged in the process. While collinearity between these variables
is partially at fault is is also possible that the effect of influence prior to conference
was so large that there was little room for the earmarks of well-connected mem-
bers to increase. Ultimately, there is little evidence for hypothesis 4 in the House,
especially given the negative effect for committee chair. In the Senate, however,
the results for leadership and seniority support the well-connectedness claim. In
the House perhaps it is the case that well-connected members were already receiv-
ing such a high proportion of earmarks and earmark dollars that there was little
room left to increase in conference, while for influential Senators in the 110th, con-
ference was one of the places for these members to protect their earmark interests.

The expectations of Hypotheses 5 and 6 are that electorally vulnerable mem-
bers and Senators facing re-election will have larger relative changes in earmarks.
The results provide some evidence that being up for reelection in the Senate is
rewarded in conference since the variable is clearly significant in model 2 and ap-
proaches traditional thresholds in model 4. Interpreting the results for electoral
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vulnerability is a bit more complex. Contrary to hypothesis 5 the models in Table
3.1 without the interaction offer little evidence that win margin has any effect. Yet,
consistent with previous results the relationship of marginality matters only in the
context of majority /party affiliation.

Unlike the result in Lee (2003) where the marginal members of the House ma-
jority received the most earmark dollars in the final allocation, the interaction in
the House model suggests that the reverse is true in conference. The positive co-
efficient for the interaction term in model 3 is evidence that for minority earmarks
electoral vulnerability yields more positive changes in conference. Yet, for major-
ity earmarks the relationship is reversed as indicated by the positive coefficient.
Conversely, for Senators” earmarks the effect of marginality seems limited to ma-
jority earmarks, where electoral vulnerability is related to more positive increases
(or smaller decreases).

Since interaction effects can be challenging to interpret straight from regression
output, Figure 3.4 offers an illustration of this relationship with additional covari-
ants held at their mode or mean as appropriate. As noted above, relative changes
to the value of house earmarks in conference differ by majority status dramat-
ically with respect to marginality. The left panel of Figure 3.4 shows that safe
majority members tend to receive larger increases to their earmarks than that of
their most vulnerable members. On the other hand, the earmarks of the safest mi-
nority members are subject to smaller increases and even decreases in value. Still
the most vulnerable minority earmarks are not subject to changes significantly
different from that of the minority. This result runs counter to the purely partisan
expectation that conferees should help their most vulnerable while attempting to
damage the most vulnerable in the minority. Rather the relationship suggests a
system where House earmarks are handled separately by majority and minority

conferees. Thus, while majority marks are always better off than the minority the

80



FIGURE 3.4: Effects of marginality by majority status and chamber
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minority seems able to protect it’s most vulnerable, perhaps at the expense of the
safest members.

Despite the fact that the relationship for minority earmarks appears significant
in panel 2, the scale makes the relationship appear more powerful than it is. The
results of model 4 in Table 3.1 confirm this. Actually, only the earmarks of Senate
majority members vary by marginality, and unlike the House, conferees edited

earmarks to minimize the decreases for those with the smallest of win margins.

3.4 Conclusion

The results and discussion above offer some of the first empirical insights into

how conferences influence earmark allocation. First, the results confirm the theo-
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retical argument that conferees do engage in a significant amount of earmarking.
The CAGW trend data suggest that over the last 10 years conferences were the
source of 10-40% of all earmarks. Even though changes to the rules in the current
Congress limited the viability of air-dropping earmarks in conference, the results
suggest that conferees still actively engaged in systematic changes to the value of
earmarks.

The results also provide insight into how universalism and partisan approaches
to earmarking might apply to conferences. While the implications of universalism
for earmarking in conference are not particularly straightforward, the results sug-
gest that conferees rarely take actions to undermine coalitions via earmarks. For
example, the number of earmarks deleted in conference were slim, and most came
from the majority. With respect to changes in earmarks conferences rarely system-
atically “punished” a specific group of members.

On the other hand, the rare additions and the frequent changes to the value
of single member earmarks were consistent with partisan predictions. Most of
the air-drops in the three bills considered went to majority members and the
changes advantaged the majority. The multivariate analysis also supported this
claim though it does appear that there is some variation across chambers and bill.
Still, in most cases changes to the value of majority members’ earmarks relative to
the initial request were larger in the House and less negative in the Senate.

One of the important drawbacks to this analysis is that most of the results are
confined to three bills from only one Congress. Consequently, it is reasonable to
raise questions about whether the results can be generalized to the recent era. For
the most part, this is true. With the exception of the results on the frequency of
earmarking in conference, inferences from the analysis of earmark changes are
best left confined to the 110th Congress. That being said, it is worth addressing
the potential critique that the results showing a majority advantage in changes to
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earmarks are a simply an artifact of the Democratic majority. While there is no
analogous result from the Republican era, existing studies on the distribution of
directed spending have found a majority advantage in eras of both Republican
and Democratic control of Congress (Carsey and Rundquist 1999; Balla et al. 2002;
Lee 2003; Engstrom and Vanberg 2007).

The analysis of hypotheses 3 — 6 also raises questions about how earmarks are
allocated. The results on marginality are particularly interesting. Who controls the
allocation process and what are the limits on majority influence in minority ear-
marks? Is the norm in earmarking to allow the minority to do as it pleases with
the share of earmarks the majority provides? Also, given that conferees clearly do
not just blindly approve the earmarks passed pre-conference, how are earmarks
allocated in anticipation of the conference stage? Taken together the results of this
paper highlight the need to revisit the role conferences play not only in earmark-
ing but in the legislative process more broadly.

Recently, a growing literature has emerged that argues conferences can be
a tool to promote the agenda of the majority party. The unique properties af-
forded to conference reports offer many advantages for the majority if conferees
are able to act as loyal agents. The results above support this claim by showing
that changes to earmarks often advantage majority projects. Yet the use of confer-
ence for majority gains is not absolute. With respect to earmarking it appears to be
conditional on the rules governing the consideration of conference reports and the
overall context of the bill. Still, if conferences pursue majority goals in the mini-
mally divisive arena of distributive politics, the partisan behavior of conferees is

likely to be even more pronounced when the stakes are higher.
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4

Competing loyalties - what influences
conference report signatures?

I remain disappointed, however, in the process followed by the House-
Senate conference, which not only excluded Democratic Members from
key meetings and deliberations but also excluded the public. Sadly, the
deficient process of the PATRIOT Act conference is characteristic of the
manner in which too many conferences have been conducted in recent

years...

Unfortunately, our opening statements turned out to be our closing
ones, because we never met again as a conference. The flawed process
of the conference produced a flawed result. Because it fell short of
what the conference could have achieved, I joined my fellow Senate

Democratic conferees in not signing the conference report.

— Sen. Jay Rockefeller (D-WV)!

Once a conference committee is convened, individual conferees must decide

1 Congressional Record. 2006. 109th Cong., 2nd sess. p. S1611.
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how to reconcile House and Senate differences on legislation. Frequently these
bill managers helped author these bills in committees prior to conference and as
a consequence of serving as a conferee they are also able to add new provisions
into the conference report. Given this potential to shape the final outcome of the
conference report, which usually ends up as law, it is not surprising that some
conferees will be unsatisfied with aspects of the compromise. Members may be so
dissatisfied with details of the bargain and the process that they ultimately signal
their discontent by withholding their signature from the conference report. While
it would be a daunting challenge to comprehend all of the reasons individuals
members withhold support, when analyzed together their decisions to sign con-
ference reports can serve to highlight changing features of conflict in conference
over time. Furthermore, by considering what aspects of conferees are more pre-
dictive of their support in conference is yet another way to gain insight into the
dynamic forces at play in conference bargaining over the last twenty-five years.

As noted in previous chapters, conferees are not simply agents of their parent
chamber. Most of the empirical work linking conferences to legislation empha-
sizes chamber (see Longley (1989)) and committee loyalty (Shepsle and Weingast
1987), frequently ignoring the potential for partisan politics in conference. Their
decisions can involve many potentially competing loyalties such as the commit-
tees on which they serve, self-interest, and of course their party. On any given
conference some or all of these forces could be integral in determining legislative
outcomes in conference.

The broad argument of this project is that the conference process is a useful
tool of the majority party to influence legislatives outcomes. One implication of
this argument is that conferees must be willing to act as loyal agents of their party
membership during conference committee negotiations (or of their own interests
if they are consistent with their party caucus). Despite an inherent tendency to-

85



ward facilitating compromise (McCown 1927; Ragusa 2009), conferences can be
highly conflictual. As the quote from Senator Rockefeller (D-WV) claims, par-
tisan conferences are an increasingly common feature of the modern conference
committee process. Yet, like any committee process, members must balance many
potentially competing principal-agent relationships and could be enticed to defect
from the party position for any number of reasons including policy preferences,
electoral concerns, deference to the authors of the bill, or chamber loyalty (Maltz-
man 1997). Understanding the interplay of these relationships in conference and
how they have changed over time not only sheds light on what forces are often
dominant in conferee decision making, but also provides a means to gauge the
relative importance of partisan loyalties in conference.

While chapter 2 analyzes changes in aggregate roll call data as a function of
partisan conference committee composition, chapter 3 establishes that partisan
behavior in conference extends to the traditionally non-partisan domain of dis-
tributive politics via earmark allocation. Rather than focusing on partisanship at
the conference level or via earmarks from a single Congress, this chapter takes
advantage of individual decisions across time to address what principal-agent
relationships are important in a conferee’s decision to sign a conference report.
Clearly the contemporary conference process is marked by partisan politics, but
to what extent does partisanship influence the decisions of conferees? Put another
way, does loyalty to the majority or minority party influence signatory decisions
in conference given the other complex principal-agent relationships at play? Fi-
nally, by taking advantage of over 25 years of signatory data on conference reports
this chapter considers whether the loyalties of conferees in both chambers have
evolved as Congress has polarized during this period.

To address these claims and assess the importance of majority /minority influ-

ence on conferee decision making the analysis that follows employs a new data
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set consisting of every conferee’s decision on all conferences spanning the 97th-
110th Congresses (1981-2008). The next section begins with some recent examples
of partisan conflict in conference and presents an overview of the increasing con-
flict in conference over the period in question. This is followed by a discussion
of the potential loyalties that might influence conferee’s decisions to sign confer-
ence reports and presents expectations about the relationship between member,
bill, and temporal features to signatory decisions. The analysis shows that many
loyalties are indeed in play in conference, but that majority-minority affiliation
is increasingly dominant in recent congresses. There are however some notable
non-linearities to the influence of partisan loyalties in conference that correspond
to changes in the partisan control of both chambers of Congress in relation to the

White House.
4.1 Partisan conflict in conference

To some it may not be a particularly bold statement to claim that majority affili-
ation plays a role in conference negotiations. Yet, conferences are a longstanding
institution rooted in compromise designed to efficiently facilitate the reconcilia-
tion of differences between chambers (McCown 1927). Given the rise of partisan
polarization in both chambers of Congress over the last thirty years, (McCarty,
Poole and Rosenthal 2006) especially with respect to voting on important legis-
lation and procedure (Brady and Rohde 2007; Theriault 2008), one might expect
partisanship to be a feature of the debates and decisions in conference. However,
in light of the results of chapter 2, research showing that House conferees are in-
creasingly appointed for partisan ends (Lazarus and Monroe 2007; Carson and
Vander Wielen 2002), and arguments that conferences can facilitate majority col-

lusion across chambers (Van Houweling 2003), partisan loyalty may not simply
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be a feature but a dominant factor in conferee decision making.

Perhaps the most direct way to observe the degree of conflict present in confer-
ences is to focus on the decisions of conferees to sign the conference report (if one
is issued). One of the nice features of analyzing conference report signatures is
that they not only capture the level of consensus in the resulting compromise, but
they can also be used to highlight major cleavages present in the negotiations and
the process. For example, near unanimous support of conferees via signatures on
the report is indicative of low conflict or bipartisanship, lopsided support from
one chamber versus numerous defectors from the other could be a signal of inter-
chamber conflict, while a report where most minority members do not sign is
illustrative of a highly partisan outcome and process.

The next two sections offer recent examples where conferees from both cham-
bers split perfectly along party (or majority/minority) lines.? The first case is from
the 109th Republican controlled Congress, while the second is from the Demo-
cratic 111th Congress, and both highlight how the majority party attempted to
use the conference to advantage their position. These are followed by descriptive
data on the level of conflict in conference signatures over the last twenty-five years

and trends in conflict with majority and minority conference delegations.
4.1.1 The PATRIOT Act Reauthorization conference

The quote at the beginning of this chapter represents a perfect example of con-
flict where a partisan process in conference influenced conferees’ decisions not to
sign a conference report. The PATRIOT Act Reauthorization bill (HR 3199), drew

significant bipartisan support in the pre-conference process. Like its 2001 prede-

2 Throughout this chapter party and majority/minority affiliation are used interchangeably. The
focus is not on whether Democrats or Republicans are necessarily different in signing conference
reports, but rather that party affiliation is important via whether one is in the majority. The possi-
bility that there are differences by party is highlighted in Appendix A.
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cessor the reauthorization was widely viewed by members on both sides of the
isle as containing provisions important to national security. Yet, with the White
House actively lobbying to make all the original PATRIOT Act provisions perma-
nent, and many moderates arguing for short sunsets on controversial provisions
and additional language protecting civil liberties, there would be a need for some
bicameral negotiations to reconcile differences between the chambers.> By the
time both versions were slated to be reconciled in a conference committee partisan
maneuvering over the nature of the compromise ended up in a highly conflictual
conference and a conference report that initially failed to pass the Senate.

Prior to conference both chambers passed similar versions with bipartisan sup-
port. The House version of the reauthorization under the leadership of Judiciary
committee chair, Representative James Sensenbrenner (R-WI), was mostly in line
with the White House’s preference to simply make all provisions permanent. The
House bill only placed ten year sunsets on two controversial sections, and made
relatively weak (as compared to the Senate) changes to protect civil liberties re-
garding wiretaps and warrants. Still, the House bill still drew some bipartisan
support and passed 257-171 with 43 Democrats voting in favor and only 14 Repub-
licans voting against. Yet, this modest show of bipartisanship might be overstated
by simply noting the final, pre-conference roll call (Krehbiel and Woon 2005). Me-
dia accounts of the House process highlighted partisan conflict over the manage-
ment of the bill both in committee and on the floor (Kirkpatrick 2005; Lichtblau

2005).* The Senate version (originally passed as S. 1389), under the leadership

3 There were three major points of contention. First, was a provision allowing the government
to conduct “roving wiretaps” which allowed surveillance on any and all types of communications
used by a suspect with a minimum burden of proof. The second provision centered around the
use of “National Security Letters,” which do not require any judicial oversight to request personal
information (including library records) of a suspect without their knowledge. The third contro-
versial piece authorizing investigators to seek warrants for so called “lone wolf” terrorists, not
connected to a foreign government (MacPherson 2005; Lichtblau and Hulse 2005).

4 The vote on the rule structuring debate (H. Res. 369)passed almost strictly along party lines.
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of Senator Arlen Specter (R-PA) placed short term sunsets on the controversial
provisions while also strengthening their language with respect to civil liberties.
The moderate nature of this compromise still upset some of the more outspoken
Democrats in the chamber, but ultimately drew enough support to pass under
unanimous consent (Eggen and Babington 2005).°

Going into conference the differences between the two chambers’ versions
were seemingly minor. Still, while both chambers passed their respective mea-
sures by the end of July, a conference on the legislation would not convene for
more than three months. Then, despite the seemingly small differences and bi-
partisan support the conference process was dominated by partisan maneuvering
and almost failed. When the conference report was finally issued in December
2005 it quickly passed the House in a modestly bipartisan vote of 251-174 that
closely mirrored the pre-conference vote, but the Senate delayed passing the re-
port until March 2006. In the end, the conference report was salvaged when Sena-
tor John Sununu (R-NH) worked out a compromise to strengthen the civil liberties
components surrounding the some of the controversial provisions.® With this ar-
rangement bringing the conference report even closer to the original bipartisan

Senate version, the conference report and compromise bills passed with large ma-

Also, a motion to recommit, which would have imposed four year sunsets on five provisions and
stronger language overall, failed 209 to 218 with the support of all Democrats and nine Republi-
cans. The vote on recommittal further suggests that the House bill was more conservative than the
final passage vote alone suggests.

5 As is common in contemporary bicameral politics, the Senate passed its version under a unani-
mous consent agreement to replace everything after the enacting clause in the House bill with the
text of the Senate bill. Since, the constitution requires that both chambers pass the exact version
of the same bill before it can be presented to the President (Rybicki 2007b), this frequently used
procedural tactic not only served to unanimously affirm the senate version, but also allows both
chambers to have passed the legislation under the same bill number and title before reconciling
differences (Oleszek 2004).

® His bill (S. 2271) allowed those subject to a business request for records to challenge the request,
removed a requirement that recipients of letters requesting information disclose the identity of
their attorney, and further insured that public libraries would not be subject to extralegal requests
for information. (Sandler 2006D).
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jorities from both parties.”

Though the votes at the end of the PATRIOT reauthorization reflected the fact
that the substance was similar to the original bipartisan Senate bill, the conference
process was dominated by partisan politics. In the end, the four Senate minority
conferees joined with their ten fellow Democrats from the House in choosing not
to support the conference report (all of the majority conferees signed the report).
The fact that conferees split along party lines is quite informative about the con-
ference itself and the nature of the conflict which played such an important role
in the legislative history of the bill.

First, the partisan split between the conferees of both chambers serves as a
signal that the substantive divide among conferees was aligned with partisan di-
visions. From the point of view of minority conferees, anything less than the orig-
inal Senate bill was unacceptable. Though the final conference report ultimately
reflected the Senate’s position for shorter sunsets on the two most controversial
provisions, this was not enough to persuade even one minority member to sign
the report. Only after the Sununu compromise restored some of the stronger lan-
guage intended to protect civil rights with respect to warrants and wiretaps did
any of the minority conferees support the conference report. Thus, the signatures
of conferees capture elements of the overall substantive conflict that was present
in the conference process.

Second, while debate over the conference report highlighted moderate and
minority dissatisfaction with aspects of the report’s content, comments from the
minority conferees suggest that their decisions not to sign the report were based
on majority manipulation of the process. Namely, minority conferees were up-

set with the majority leadership’s decisions to delay the conference until the PA-

7 The Senate passed the compromise measure 95-4, then passed the conference report 89-10, and
finally the House approved S. 2271 under suspension of the rules 280-130.
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TRIOT Act was about to expire, and to bar minority conferees from participating
in conference. For example, in the quote from at the beginning of this chapter
Senate conferee Jay Rockefeller (D-WV) blamed the substantive failings of the re-
port on the partisan process at the conference stage. Senator Patrick Leahy (D-VT)
echoed this position in his complaints that the minority was completely shut out
of the conference process (Sandler 20064). The decisions regarding the timing and
execution of the conference were the prerogative of the majority leadership, and
designed to advantage the House version. Both of these strategies are instructive
examples of how the conference process can be used to advantage the majority
party in conference and consequently amplify partisan conflict in conference.
Even before the formal start of the conference process the majority instituted
a practice of excluding minority members and conferees from active negotiations.
During the three months that elapsed before the Speaker appointed conferees ma-
jority party leaders were working on a compromise in an informal conference,
that was announced only days after the appointment of the House conferees in
November 2005. This initial compromise placed the sunsets of the two most con-
troversial provisions at seven years and left out much of the preferred Senate lan-
guage (Sandler 2006a). This compromise was almost successful but was set aside
after three Republican Senators signaled they would join Democrats in a filibuster
if conferees went forward with the results of this informal conference.® Through-
out the duration of the conference the majority continued to exclude both of the
minority delegations. Finally, days before the end of the first session, a conference

report was filed that conceded the Senate position regarding the four year sunsets,

8 Upon hearing of the details of the tentative compromise Senators Larry Craig (R-ID), Lisa
Murkowski (R-AK), and John Sununu (R-NH) signaled their willingness to join with Democrats
to filibuster on the grounds that the compromise in conference gave away too much of the bipar-
tisan agreement reached in the Senate(Sandler 2006b). The addition of these three members to the
unanimous Democratic coalition opposing the tentative compromise made it highly unlikely that
the Senate majority would be able to achieve cloture.
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but did not include the Senate language strengthening civil liberties.

It is important to note that the practice of majority dominance and minority
exclusion in conference is effective since only a simple majority of each chambers’
conferees must assent to the final conference report.” While rules and norms in
both chambers dictate that the minority be represented in conference, their in-
put, and more importantly consent, is unnecessary as long as conferees from the
majority can be expected to sign the report. In this case, the decision to exclude
Democrats and minority conferees from the conference table was only possible
given the unanimity of the Republican conferees. "

With respect to the timing of the process the decision was solely the privilege
of House Speaker Dennis Hastert (R-IL). The Senate had passed its version, re-
quested a conference, and appointed conferees in July 2005. Procedurally, all that
was required to convene the conference was for the House to appoint conferees
(Rybicki 2007b). By delaying the Speaker insured that the conference report would
be considered during the busy period at the end of the session, and only shortly
before the PATRIOT Act expired on December 31, 2005. As Senator Feingold (D-
WI) noted of the decision to delay the conference, “We [the Senate] were ready and
willing to start the process of resolving our differences with the House right away,
leaving plenty of time to get this done without the pressure of the end-of-the-year

deadline.”11

 While the standard is that a valid conference report requires the signatures of at least a simple
majority of conferees from each chamber the increasing phenomenon of appointing members to
sub-conferences with jurisdiction over only specific areas of disagreement can theoretically com-
plicate matters. In these more complex conferences the validity of a conference report is deter-
mined differently by chamber. The Senate simply requires a majority of all conferees of each
chamber while the House requires a majority of all conferees within each specific jurisdiction (Beth
and Rybicki 2003).

10 The fact that Senator Arlen Specter (R-PA) who helped build the original Senate compromise,
joined the majority delegation in signing the report is, at a minimum, implicit evidence that he
agree to this method of bargaining in conference and the outcome.

11 Congressional Record. 2005. 109th Cong., 1st sess. p. S13554.
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The decision to time conferences towards the end of a session or to emphasize
deadlines can increase the likelihood that a conference report will be approved
in both chambers while also minimizing the time that members have to analyze
the details of the compromise (Longley and Oleszek 1989). Given that the minor-
ity was excluded from negotiations, the majority conferees, and by extension the
majority leadership, were free to write a compromise report that maximized their
preferences and would also pass both chambers. By timing the conference this
way majority leaders hoped to increase the likelihood of passage. Since House
majority leaders were confident the report would pass the House, the goal was to
force the hand of moderates in the Senate.!? Rep. Sensenbrenner summed up the

tough decision that the timing of the conference created.

The Congress, and this House in particular, have three choices: One is
to let the act expire, and back goes the wall, and we cannot use delayed
notification warrants to figure out what the terrorists are doing, but
we can for drug pushers and Mafia dons. ...The second thing is to
extend the existing law, whether it is for 3 months, as Mr. Conyers has
proposed, or for a longer period of time, which means that all of the
civil liberties protections that I have just described will not be in the
law, and they will all be lost. And I think that would be a shame. Or

we can pass the conference report.!3

Though conference procedures vary widely, the PATRIOT Act reauthorization
truly followed an unorthodox path. Though the process surrounding the timing of
the conference and the exclusion of minority conferees advantaged the more par-

tisan House version, the super-majoritarian cloture process of the Senate along

12 Furthermore by setting the process up so that the House passed the conference report first they
effectively forced the Senate’s hand to either take the offer or appear as if they were killing the bill.

13 Congressional Record. 2005. 109th Cong., 1st sess. p. H13554.
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with a few willing moderate Republicans ruled the day. Had this coalition not
been so resilient the partisan strategy in conference could easily have resulted in
a less bipartisan bill or a failed conference. While a careful reading of the congres-
sional record and media accounts helped establish that partisan politics played a
role in the conference, the extent to which this was true is best reflected in the fact
that none of the minority conferees signed the report. While this conflict was at
least in part about raw ideological differences over civil liberties, these decisions
also reflect displeasure with the process. Given that it is often difficult to capture
what occurs during conference negotiations (and this is increasingly true when
they are held behind closed doors), this case helps to establish that decisions to
sign conference reports convey relevant information about the forces which char-
acterize conflict (or a lack thereof) in the often influential and highly consequential

conference process.
4.1.2  The American Recovery and Reinvestment Act conference

In his quote from the debate over the PATRIOT Act conference report, Senator
Rockefeller claimed that the process of excluding minority conferees had increased
in years prior to 2005. Others note that this partisan practice increased in the con-
gresses following the Republican revolution of 1994 (Jansen 2009). Given this time
line it would be easy to claim that the practice of excluding minority conferees and
enhancing partisan conflict in conference is a feature of Republican controlled con-
gresses. Yet, Democratic majorities have continued this trend as this section on the
2009 conference over the American Recovery and Reinvestment Act (HR 1) illus-
trates.

Upon taking office, the President Barack Obama’s administration that newly
unified Democratic government moved forward with their promise of passing a

new economic stimulus package. Though the intent was to produce a stimulus
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package that won significant support from Republicans, the outcome sharply di-
vided members along party lines. The House version of the bill, which totalled
close to 820 billion dollars, passed 244-188 without a single minority vote in favor
of the bill (Schatz and Rubin 2009). While the inclusion of a few Republican Sen-
ators was necessary to achieve the 60 votes for cloture, the White House’s hopes
for more bipartisan support in the Senate were not fulfilled. Rather there was
sentiment that building too broad a coalition would undermine the goals of the
majority. As Senator Charles Schumer (D-NY) commented, “To totally eviscer-
ate the package to get 80 votes and have a package that doesn’t work, that is not
where we are going to go” (Schatz and Rubin 2009). The majority leadership in
the Senate worked out a deal with a few moderate Republicans (Senators Olympia
Snowe (R-ME), Susan Collins (R-ME), and Arlen Specter (R-PA)) to pass (61-37)
its version with a bottom line of 838 billion.

Though both chambers agreed to convene a conference, this was largely a for-
mality. Just as the creation of the initial versions was controlled by the majority,
the conference compromise was conducted by party leaders in conjunction with
White House officials, while huddled in Speaker Pelosi’s office (Herszenhorn and
Hulse 2009). Within a couple of days the final compromise was drafted and lead-
ers convened the only meeting of the conference committee.'* Following the con-
ference Senator Charles Grassley (R-IA), one of the minority conferees commented

on the purely symbolic meeting.

I will note that as one of five Senate conferees on the stimulus bill, I

have been excluded from participating in conference negotiations and

!4 This final version of the stimulus bill, had a bottom line of approximately $789 billion. Though I

could not find a readily accessible explanation for the lower total, it was likely a result of the need
to reconcile major differences in the spending priorities of both chambers over tax incentives and
state stabilization while preserving the Senate compromise (Herszenhorn 2009; Herszenhorn and
Hulse 2009).
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instead will only be invited to a photo op today scheduled at 3 p.m.
which the Democrats are referring to as the one conference meeting

that is required under the rules. 1

This partisan use of the conference process afforded the majority leadership
an opportunity to shape the final version of the stimulus under minimal scrutiny.
More importantly, they were able to take advantage of the fact that as a conference
report their compromise would not be subject to further amendments in either
chamber. Of course as with the PATRIOT Act reauthorization this approach still
required that the majority conferees from their respective chambers remain loyal
partisans and sign the report. In a rare move representative of the importance of
the conference to the Democratic majority, Senate Majority leader Harry Reid (D-
NV) appointed himself a conferee.!® Though it is impossible to say whether this
was to enforce order among the majority delegation, it certainly was characteristic
of the partisanship present throughout the process.

Ultimately, the conferees from both chambers split along party lines in their
decisions to sign the conference report. Figure 4.1 is an excerpt of the actual sig-
nature page from the conference report on HR 1. Frequently, the version of a
conference report made available in the record lists only the names of those who
signed the report. Yet, in this instance the partisan division among conferees is
readily visible. Symbolic of the partisan process, the names of minority members
are physically crossed out. When the conference report was considered in both
chambers the votes at final passage mirrored the pre-conference roll calls. Again,
the House passed the conference report without any minority support on a vote

of 246-183. The conference report then cleared the Senate 60-38 that included all

15 Congressional Record. 2009. 111th Cong., 1st sess. p. S2100.

16 Of the 962 instances where at least one chamber appointed conferees from 1981-2008, a majority
leader from either chamber has only served as a conferee 58 times (6%).
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FIGURE 4.1: Signature page from the 2009 economic stimulus conference
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voting Democrats and the same three Republicans that helped forged the original
compromise.

Like the PATRIOT Act reauthorization the conference process in this case was
also secretive, with much of the agreement forged by majority party leaders. Rather
than conducting conference negotiations to the satisfaction of all involved, the de-
cisions of the conferees to sign the conference report reflected the partisan conflict
that defined the process. Yet, unlike the previous example the 2009 American
Recovery and Reinvestment Act conference was a partisan process from begin-
ning to end. Taken together these cases highlight that partisan conflict in confer-
ence resulting from a combination of substantive differences between conferees

and a process influenced by party leaders is not necessarily a result of the degree
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to which partisanship dominated intra-chamber politics. Furthermore, this case
illustrates that partisan conferences are not simply a function of how Republi-
cans or Democrats manage the process. Echoing this idea, Senate Minority leader,
Mitch McConnell (R-KY), said of the stimulus conference that, “... the administra-
tion decided — let the package be developed in Congress by the majority, and old
habits die hard. You know there was no meaningful consultation in the early part
of the process. So if you don’t have that on the takeoff you don’t end up having it
on the landing” (Herszenhorn 2009).

4.1.3 Increasing conflict in conference

The PATRIOT Act reauthorization and 2009 Stimulus bill provide good examples
of how the majority attempts to use the conference committee process to their ad-
vantage. Regardless of which party is in control of the House and Senate, the cases
highlight that exclusionary tactics, manipulation of the conference timeline, and a
substantive divide that aligned with partisan affiliation all contributed to conflict
in conference. Furthermore, the perfect division between majority and minority
conferees in signing the report mirrored the partisanship that dominated the pro-
cess. In both cases the majority conferees acted unanimously and in accordance
with their party’s strategy of exclusion. Yet, the cases only establish that this type
of majority induced partisan conflict is associated with the conference process in
recent congresses.

In the period spanning 101st - 110th Congresses (1981 - 2008) a total of 819 dif-
ferent conference reports were issued bearing the names of those conferees that
were willing to sign off on the compromise authored in conference.!” While it is

a necessary requirement that at least 50% of appointed conferees sign the report,

17 Technically there were three additional conferences from the 97th Congress (1981 - 1982) where
a valid report was issued. Unfortunately, these reports were not readily unavailable at the time
writing and have been excluded from the analysis
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the average percentage of conferees signing the conference report over this period
was 89% in both chambers. Moreover, in 45% (368) of all conferences the House
conferees unanimously supported the report, while nearly 50% (404) of all Senate
delegations unanimously approved the conference compromise. In fact, for a ma-
jority of all conference reports the delegations from both chambers had at most
one member failing to sign the report (63% for House delegations and 70% for the
Senate).

This high rate of aggregate support suggests that conflict or disagreement of
any type is not the norm. Yet, disagreement does occur, and consistent with the
above examples it is much more prevalent in recent years. Figure 4.2 plots the
percentage of conferees from each chamber that signed a conference report by
Congress and chamber.!® Both panels also include a fitted line to illustrate linear
time trend.!

Figure 4.2 conveys a lot of descriptive information about the varying levels
aggregate disagreement within the delegations of both chambers. First, consis-
tent with the overall means noted above, most conferences reports are supported
by a nearly unanimous group of each chamber’s conferees. Second, as indicated
by the linear trend the level of conflict within each delegation has increased over
the period in question. Third, there is little evidence in this Figure that the de-
gree of disagreement is significantly different between chambers. Finally, it is also
worth pointing out that the frequency of conferences has declined across this pe-
riod. Thus, while conferences with significant amounts of disagreement are more

numerous in recent years it is possible that the time trend is also driven by the

18 The position of the points have been slightly altered so that conferences with the same percent-
age of support are not stacked on top of each other.

19 The fitted lines in Figure 4.2, as well as those in Figures 4.3 and 4.4 were generated using
ordinary least squares estimation, though a tobit analysis to account for the censoring at the top of
the range confirms the trend.
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FIGURE 4.2: Conference report support by chamber and Congress
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decline in conference reports. To assist in disaggregating this last point, Table 4.1
presents count data of the number of conferences at varying levels of disagree-
ment by chamber and Congress.

The data in Table 4.1 show that disagreement within delegations as noted by
the counts in the 50%-65% and 65%-80% columns are indeed more common in the
congresses after 1991 (102nd Congress). This is also true, if viewed as a percentage
of the number of conference per Congress. Though the 110th Congress (2007-2008)
by far issued the fewest number of successful conference reports it had the largest
percentage of delegations falling into the category of most disagreement (44% and
38% respectively). While the raw number of delegations in the high conflict cate-

gory were not the largest, they were as large as any Congress before 1989, each of
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Table 4.1: Frequency and percentage of delegations by level of disagreement

Conferences by level of support and chamber #
Congress 50% - 65% 65% - 80% 80% - 90% 90% - 100% of
House Senate | House Senate | House Senate | House Senate | reports
97 2 5 9 7 10 15 61 55 82
(2.4) (6.1) (11.0) (8.5) (122)  (183) | (744)  (67.1)
98 1 1 4 3 15 22 66 60 86
(1.2) (1.2) 4.7) (3.5) (174)  (25.6) | (76.7)  (69.8)
99 1 0 6 7 13 10 48 51 68
(1.5) (0.0 (8.8) (10.3) | (19.1) (147) | (70.6)  (75.0)
100 2 2 6 8 10 9 47 46 65
(3.1) (3.1) (9.2) (12.3) | (154) (13.9) | (72.3)  (70.8)
101 5 8 12 7 11 21 55 47 83
(6.0) 9.6) (14.5) (8.4) (13.3)  (25.3) | (66.3)  (56.6)
102 14 8 8 10 10 12 51 53 83
(169)  (9.6) 96) (121) | (121) (145) | (61.5)  (63.9)
103 10 14 8 3 7 9 42 41 67
(149)  (209) | (11.9) (4.5) (10.5)  (13.4) | (62.7)  (61.2)
104 21 10 9 12 11 16 24 27 65
(323) (154) | (13.9) (185) | (16.9) (246) | (369)  (41.5)
105 5 6 4 4 5 6 32 30 46
(109)  (13.0) 8.7) 8.7) (109)  (13.0) | (69.6)  (65.2)
106 12 7 7 9 8 12 27 26 54
(222)  (13.0) | (13.0) (16.7) | (14.8) (22.2) | (50.0)  (48.2)
107 0 4 10 5 6 7 21 21 37
(0.0) (10.8) | (27.0) (13.5) | (16.2) (18.9) | (56.8)  (56.8)
108 6 12 11 5 7 4 15 18 39
(154) (30.8) | (282) (12.8) | (18.0) (10.3) | (385)  (46.2)
109 5 6 3 2 7 5 13 15 28
(179) (214) | (10.7) (7.1) (25.0)0 (17.9) | (46.4)  (53.6)
110 7 6 2 1 3 2 4 7 16
(43.8)  (37.5) | (12.5) (6.3) (18.8)  (12.5) | (25.0)  (43.8)
Total 91 89 99 83 123 150 506 497 819
(11.1)  (109) | (12.1)  (10.1) | (15.00 (183) | (61.8)  (60.7)

Row percentages within chamber are in parentheses — row totals are omitted

which had more than five times as many valid reports. Conversely, the frequency

of nearly unanimous delegations has declined over time as has the relative per-

centage by Congress. Viewed together Figure 4.2 and Table 4.1 strongly suggest

that, while disagreement is not the norm in conference, it is more frequent in the
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latter half of the period in question and appears to be increasing.

Given that disagreement among conferees is more frequent in recent years it
still is unclear what is driving the increase. It could be the case that the recent
spike in disagreement is the result of increasing levels of conflict in Congress as
a whole, that conferences have increasingly been delegated more conflictual ma-
terial, or both. Regardless it is still possible to disaggregate the data in Figure
4.2 to highlight whether partisan conflict is indeed manifest in disagreement and
whether it also has been increasing over time. Figures 4.3 and 4.4 present the level
of percentage of conferees signing the conference report within the majority and
minority coalitions respectively. As in Figure 4.2 the figures are further broken

down by chamber and plotted over time along with a linear time trend.

FIGURE 4.3: Conference report support among majority conferees
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Figure 4.3 clearly highlights that majority delegations in both chambers con-
sistently exhibit high levels of support for conference reports. Given a general
lack of variance in aggregate majority support over time, it unsurprising that the
trend lines for both chambers are relatively flat. Still the linear time trend in the
House is positive suggesting that aggregate majority cohesion among House del-
egations may have actually increased slightly in recent years.”’ The high levels
of majority support along with a visible decrease in the density and magnitude
of conferences with low levels of support is consistent with the overarching claim
that an increase in partisan conflict and partisan tactics over time is associated
with increased majority cohesion.?!

Figure 4.3 is only half the story of the partisan conflict in aggregate levels of
conferee support, and arguably it is the least telling. Figure 4.4 shows that much
of the negative change in overall support for conference reports corresponds with
a strong decrease in support within the minority delegations from both cham-
bers. Also the density of minority coalitions with near unanimous support for
conferences reports thins out over time as the frequency of minority coalitions
unanimously objecting to conference reports increases. Though it was common
for minority conferees to decide not to sign reports even in the earliest congresses
represented in Figure 4.4 (certainly significantly more so than for majority confer-
ees), it is not until the 102nd Congress that the entire minority delegations began

failing to sign reports with any frequency. The trend lines also reinforce this sharp

20 The trend line for the senate is influenced in large part by the conferences from the 107th
Congress, which due to Senator James Jeffords’s (I-VT) decision to change parties presents a com-
plicated case in assigning majority/minority status to delegations. This decision is considered in
more detail in later sections.

2l Notably there are three cases where the House majority was rolled in conference and the per-
centage of majority conferees signing the report was less than or equal to 50%. There are twelve
such instances among Senate delegations, though in nine the majority conferees split exactly 50-50
and were frequently few in number.
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FIGURE 4.4: Conference report support among minority conferees
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decrease in aggregate minority support over the period in question.?

Taken together the tables and figures above present a picture of increasing
disagreement among conferees over the last twenty-five years. This rise in con-
flict is readily characterized by consistent (perhaps even slightly increasing) sup-
port within majority delegations and dramatically declining support within mi-
nority groups. Conference reports with significant disagreement along majority-
minority lines have become a feature of the conference process. Even the most ex-
treme scenario, where conferees split perfectly along party lines has more preva-

lent in recent years. Table 4.2 presents the number of conferences in each congress

22 The slopes of the trend lines are -3.0 and -2.1 for the House and Senate respectively (both sig-
nificant at p<.001) compared to insignificant trends in the panels of figure 4.3.
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where only the majority delegation from either the House, Senate, or both delega-

tions signed the report.

Table 4.2: Perfect majority-minority disagreement by Congress

Only House divided | Only Senate divided | Both divided | Number of
Congress | N Yo N % N % conferences
97 0 0.0% 1 1.2% 0 0.0% 82
98 1 1.2% 0 0.0% 0 0.0% 86
99 0 0.0% 0 0.0% 0 0.0% 68
100 0 0.0% 0 0.0% 0 0.0% 65
101 0 0.0% 3 3.6% 1 1.2% 83
102 1 1.2% 0 0.0% 3 3.6% 83
103 1 1.5% 4 6.0% 3 4.5% 67
104 3 4.6% 0 0.0% 5 7.7% 65
105 0 0.0% 0 0.0% 3 6.5% 46
106 1 1.9% 0 0.0% 10 18.5% 54
107 4 10.8% 1 2.7% 0 0.0% 37
108 0 0.0% 0 0.0% 8 20.5% 39
109 1 3.6% 0 0.0% 3 10.7% 28
110 0 0.0% 1 6.3% 3 18.8% 16
Total 12 1.5% 10 1.2% 39 4.8% 819

Though perfect partisan disagreement sometimes occurs only within one dele-
gation, it is more common for both delegations to divide along majority-minority
lines at the same time. While this extreme type of partisan conflict is still relatively
rare it is only a feature of conferences since the early 1990’s. Furthermore, partisan
divisions like those described in the two cases comprise a significant proportion
of all conference reports in the last five congresses.

The cases and data on aggregate disagreement among conferee delegations
show the contemporary conference process to be increasingly conflictual, often
along party lines. Despite being an institution designed to facilitate compromise,
conference committee politics reflects the increase of partisanship in both cham-
bers of Congress. This increase in majority-minority division in conferees” deci-

sions to sign off on the compromises reached during bicameral negotiations also
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meshes with the two cases discussed above. In each of the examples both the sub-
stance of the issues at stake and the tactics employed by the majority party con-
tributed to the partisan division observed in the conference report. The data in
this section also support the comments of members of Congress that suggest that
partisan practices, such as bypassing formal conference meetings and excluding
minority members, have emerged as standard procedure. The more frequent use
of such tactics are designed to produce reports that favor the majority position
and alienate the minority, which is captured in the aggregate data.

While looking at the aggregate decisions of conferees presents a composite
picture of increasing conflict and partisan disagreement, the counts and propor-
tions of those signing the report could easily overstate the case as the number of
conferees and conference vary by Congress. Furthermore, the decision to sign
a conference report is an individual one, and these data offer little insight into
the forces at play in whether a conferee supports the conference outcome. The
aggregate data do not test whether majority /minority status is an influence on
individual conferee decision making relative to the numerous interests conferees
represent, individual characteristics of the member, and features of the bill and
context in which the conference was held (substance, time, divided government,
etc...). If conferences are used to advance or protect partisan outcomes, and par-
tisan tactics are increasingly used to achieve these goals then conferees’ actions
should reflect the increasing dominance of majority affiliation in conferees” de-
cisions to sign a report. The next section outlines many possible influences on
conferees’ decision making and develops hypotheses about how these individual

and contextual characteristics relate to individual decisions to sign.
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4.2 Potential influences on conferee decisions

As noted in earlier chapters conferees frequently must balance many potentially
competing roles while bargaining in conference. The decision to sign a conference
report, like any roll call vote, is an amalgamation of individual preferences, elec-
toral concerns, responsibility to one’s party, committee loyalties, and the issue at
hand (Longley and Oleszek 1989; Maltzman 1997). How members balance these
responsibilities in conference can help illuminate the complexities of a process
where most decisions are frequently behind closed doors. Furthermore, individ-
ual decisions to sign conference reports is perhaps the only member-level mea-
sure that systematically captures any information about decision making in con-
ference. Thus conference report signatures provide an innovative way to gauge
the relative importance of majority /minority status to other potential loyalties of
conferees. Also, since the data described below span all conferences over the last
twenty-eight years it is possible to consider whether the influence of such loyalties

and varies with changes to party control of government and with time.
4.2.1 Loyal to whom?

As Maltzman (1997) notes in his work on member decision making in standing
committees in Congress, committee members often must balance many principal-
agent relationships. Longley and Oleszek (1989), in the most recent comprehen-
sive work on the conference process also discuss how conferees often have to bal-
ance complex loyalties during the conference bargaining. Also in analyzing the
different theoretic forces which correspond to the direction of bias in the composi-
tion of committees Vander Wielen and Smith (2009) also present a view that con-
ferences and, by extension, conferees represent multiple interests. To the extent

that the decision to sign a conference report represents a conferee’s final position
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on the overall substance of the compromise, the most important agency issues
will be captured in this ultimate binary choice. To whom, as the section header

suggests, are conferees loyal?
Partisan loyalty

The literature on conference committees, for the most part is agnostic about the
role of majority party status in conference negotiations. This is not to say that
the early literature on conferences scholars did not view majority relationships as
important, but rather other relationships were more salient at the time much of
this research was conducted. Yet recent work on conferences and the previous
chapters argue that conferences can be and are used to achieve partisan goals.

Both the conditional party government (Rohde 1991; Aldrich and Rohde 1998)
and party cartel theories (Cox and McCubbins 1993, 2005) view the majority party
as interested in pursuing legislation that serves the interests of the party faithful
and the party brand. In the House the majority leadership is expected to take
advantage of procedure to achieve these goals. In the cartel approach the majority
will exercise both positive and negative control over the conference agenda to
ensure that only majority party preferred policies are considered. As argued in
previous chapters, the conference process provides many procedural advantages
to the majority leadership to exert both types of control over the agenda.

The complexity of conferences makes it easy to insert provisions that might be
popular with the majority but were unable to be considered prior to conference.
Also, because conference reports are generally immune to amendments and face
a single up-or-down vote in both chambers, any changes made in conference are
likely to stick if the report is passed. This advantage is further bolstered by the
fact that legislation considered in conference is often viewed as important and of

the “must-pass” variety. Thus, failure to approve a conference report can be very
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costly, increasing the likelihood that the legislation, along with any changes made
in conference, will pass. Moreover, all of this can be accomplished in relative
silence without explicit debate or vote on a specific provision in either chamber,
since conference reports are considered in their entirety.?>

These positive aspects of conferences to pursue policy in sync with the major-
ity’s agenda is bolstered by more negative features which allow the majority to
preserve policy gains made prior to conference. Namely, conferences readily lend
themselves to private meetings where there are not enforceable rules to require
the equal participation of all members. As discussed earlier since a simple ma-
jority rule within each delegation dominates in conference any coalition of more
than half the conferees can effectively shut out the other members. In both of the
examples discussed earlier the majority party made use of these rules to effec-
tively shut out the minority members from negotiations and wrote the report as
they saw fit. In the case of the PATRIOT Act reauthorization, the majority lead-
ership in both chambers went so far as to author an initial compromise that was
simply presented to the conferees at the only official meeting of the conference
committee.?* Thus the private and majority dominated nature of conference pro-
ceedings affords the majority the opportunity to keep unwanted proposals out of
conference and maximize the likelihood that only preferred policy is included in

the final report.

23 There are some exceptions to the norm of conference reports being unamendable and consid-
ered as a whole. The PATRIOT Act reauthorization is an extreme example of a way to essentially
amend a conference report via separate legislation, though as described above this required that a
few members of the Senate majority join the entire minority to credibly threaten to kill the confer-
ence report in the absences of concessions. Slightly more common is the option of the “Byrd Rule”
which can be used to strike irrelevant provisions of a conference report on a reconciliation bill. Still
only 16 of the 819 conference reports considered here were subject to this option. Furthermore, it
has only be used to strike provisions of a conference report five times in this period (Keith 2008)

24 Conference norms dictate that only one formal meeting of the conference be held and that this
meeting be public unless steps have been taken to the close the conference for reasons of national
security (Oleszek 2008).
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The examples in the previous section highlight that the majority does employ
tactics to advantage their positions in conference. If the majority party in one or
both chambers hopes to pull policy towards the preferences of its caucus, they
must believe one of two things. First, the preferences of a majority of conferees
must be aligned with those of the majority party on relevant issues in question.
Second, conferees from the majority party must be sufficiently willing to toe the
party line if their preferences are out of sync. For example, the decision to exclude
the minority from negotiations during the PATRIOT Act reauthorization required
that the majority conferees from the Senate, including Senator Specter, agree to
the strategy despite having authored and supported a more bipartisan version of
the bill.® This emphasizes the importance of conferee selection as discussed in
chapter 2, in that, selecting members who are more likely to act as loyal majority
agents is one way to increase the effectiveness of majority strategies in conference.
As long as one of these conditions is met the party leadership in both chambers
can be reasonably confident that their conferees will act in accordance with the
majority’s wishes.

While the first condition is likely to be true as parties have become more polar-
ized, the second condition also becomes more important. As legislative majorities
are better able to pursue partisan legislation within chambers, the need to pro-
tect these gains if the legislation goes to conference is integral to maintaining the
party brand and record of legislative accomplishment (Cox and McCubbins 2005).
Though majority conferees will be more likely (and minority conferees less likely)
to sign conference reports when the legislation under consideration is produced

in a partisan environment, the incentives to avoid moderation and majority defec-

% This situation may be an example of the use of conferences for majority collusion that
Van Houweling (2003) describes. In this case the Senate majority delegation may have privately
preferred the more conservative House version and readily agreed to it in conference in hopes that
the advantages of conference reports would carry the compromise in the Senate.
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tion (perhaps via tactics like minority exclusion) also increase pressure on confer-
ees to vote along party lines. As noted in the examples above had a small group
of majority members (only one in the case of the Recovery Act example) defected
from the strategy and offered to side with the minority the conference easily could
have been deadlocked, thus removing any value of legislative accomplishment or
would likely result in a more moderate conference report.

Partisan theories focus primarily on party government in the House, but to
the extent that the majority party in both chambers is truly interested in passing
legislation that reflects their caucus’s preferences, parties have a vested interest in
conference politics. Gains made on the floor and the opportunity for additional
policy advantages could easily be lost in conference if majority conferees fail to act
as loyal agents. In fact, recent research on conferee selection shows that partisan
factors increasingly play an important role in conferee selection by the Speaker
of the House (Carson and Vander Wielen 2002; Lazarus and Monroe 2007). Even
in the Senate where the selection of conferees is less centralized, the most senior
members from both parties on the committee that authored the bill along with the
majority and minority leaders usually determine the delegation (Rybicki 2007c).2®
Thus, majority conferees are often appointed in anticipation of their support for
the majority’s agenda.?” Failure to comply could easily be punished by any of the
tools at the leadership’s disposal. One of the most relevant is that they might be
excluded from future conferences, thus losing the chance to protect their personal

interests.28

26 The difference in selection mechanisms between chambers is an important difference between
chambers that may correspond with systematic differences in the signature decisions of each
house’s conferees. This is another reason to analyze the two chambers separately.

27 As Cox and McCubbins (2005) note, using data from Hennig (1997), there has never been a case
where a majority of the House majority delegation has not supported a conference report. Figure
4.3, while confirming that rolls are indeed rare in both chambers does show that there have been a
few reports where less than 50% of majority conferees signalled support.

28 Both Vander Wielen (2006) and Becker (2003) argue that conferees are able to pursue and protect
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Though the conference committee literature has generally ignored the role of
parties, the argument that party leaders have a vested interest in conference poli-
tics and evidence that they appoint conferees with this in mind suggest that con-
ferees are often acting as agents of their party. Given that the decision to sign a
conference report reflects the priorities at play in conference, the conferee’s opin-
ion of the substance of the compromise, and the process used to achieve it, the

following hypothesis follows:

H1: Party loyalty hypothesis
All else equal, the likelihood that a member signs a conference report should
be higher for members of the majority party. Conversely, minority conferees
should be less likely to sign conference reports. Furthermore this relation-

ship should hold for conferees from both chambers.
Committee loyalty

Party loyalty is by no means the only principal-agent relationship relevant in con-
feree decision making. Traditionally conferees in both chambers are appointed
based on their membership on committees with jurisdiction over the legislation
under consideration (Longley and Oleszek 1989). Using this fact as a jumping
point Shepsle and Weingast (1987) present the strongest case for committee loy-
alty in arguing that due to their frequent appointment to conference delegations,
standing committee members collectively posses an ex post veto over floor action.
Their approach serves to formalize the power of standing committees as stem-
ming from the last resort opportunity committee members have to make changes
in conference. Yet, as with the use of partisan tactics, the ex post veto requires

that conferees with jurisdiction act primarily as agents of their committee’s inter-

their personal interests in conference.
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ests. Equally important is that the jurisdictional conferees have a working major-
ity within their delegation.

On their face the loyalty and working majority assumptions are reasonable.
Loyalty to standing committee interests might follow since conferees with juris-
diction have likely invested time and energy in shaping the legislation within their
chambers. In many cases they may have worked out complex deals and served
special interests while improving the bill in committee. It makes sense that if
conferees with jurisdiction comprise a majority of the delegation they will largely
support the conference report that they helped to author. As for whether juris-
dictional conferees comprised a working majority, 86% of the average conference
delegation from either chamber served on a committee of jurisdiction. The com-

mittee loyalty argument yields the following hypothesis.

H2: Jurisdiction hypothesis
All else equal, the likelihood that a member signs a conference report should
be higher for conferees who serve on a committee of jurisdiction. Con-
versely, non-jurisdictional conferees should be less likely to sign conference
reports. Furthermore this relationship should hold for conferees from both

chambers.
Individual loyalty

In addition to the potential for conferees to be influenced by party and commit-
tee loyalties, their decision making may simply be a function of their personal
preferences. This is an important contrast to the party loyalty hypothesis. For ex-
ample, it could simply be that more conservative conferees are more likely to sign
a conference report when Republicans control Congress because the content of the

legislation considered in conference is in line with their ideological leanings.
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Even if the hypotheses above are true it is certainly possible that preferences
moderate party loyalty (or vice versa). To illustrate this consider the decisions to
sign a conference report for both a moderate and extreme member of the minority.
Based on the argument underlying the party loyalty hypothesis both conferees
should be less likely to sign the conference report. Yet, if the conference report
and the legislation pre-conference is primarily authored by the majority the more
extreme minority conferee may be even less likely to sign the report because of
their preferences. Even if the majority is not primarily responsible for authoring
the legislation, then the fact that conferences are inclined toward some moder-
ation from the perspective of the House could lead the more moderate minority
conferee to support the compromise.?” Though a conference compromise may ap-
pear more extreme than the original Senate bill, the shift cannot be more extreme
than the House. While this may lead the moderate Senate conferee to not sign the
report, their signature is still more likely than that of an extreme minority mem-
bers. This argument suggests a continuum of relationships between preferences

and majority party status that is outlined in the following hypothesis.

H3: Preferences moderation hypothesis
Conferees with policy preferences toward the extreme of the majority (mi-
nority) party in their chamber will be more (less) likely to sign a conference

report than moderate majority members.

Another type of individual loyalty may exist among conferees who are well
connected within their respective chambers and the Congress as a whole. At the

end of the day, conferences are about bargaining and conferees who are better

2 Essentially moderation in conference policies from the point of view of the House can be ex-
pected as a result of the need to compromise between the generally more extreme legislation of
the majoritarian House and the less extreme bills authored in the super-majoritarian Senate. The
logic behind the claim of moderation is described in more detail in chapter 2.
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negotiators are likely to be more satisfied with the conference outcome. These
conferees may be able to influence the conference outcome directly to their own
benefit (Becker 2003) or to the benefit of others, in which case it is likely that a
trade or logroll was made that also advantaged the conferee (Longley and Oleszek
1989). Unfortunately, there is no way to directly capture how proficient a member
may be at conference bargaining. Still, member attributes such as greater seniority
or serving as a committee chair/ranking member capture elements of connected-
ness. In turn, these connections and greater influence put the member in a greater
position to strike effective bargains in conference and deliver on promises.
Though for a slightly different reason Krehbiel (1991) also makes a case for the
importance of seniority among conferees. In presenting his informational theory
of congressional organization he argues that conferees are selected based on a
proficiency with the substance of a bill, in addition to greater experience in the
legislative process. Consequently these more senior members are more likely to be
selected to conference. Following a similar logic to well connected members, it is
reasonable to claim that these conferees will be integral in shaping the conference

outcome and more likely to sign the report.

H4: Connectedness/Experience hypothesis
Conferees with higher levels of influence and/or experience will be more
likely to sign conference reports. Specifically, the probability of signing should

increase with seniority and be higher for conferees with leadership roles.
4.2.2  Chamber loyalty

The last major principal-agent relationship dominated the conference literature
during the 1960’s and 1970’s through attempts to determine which chamber seemed
to win in conference. This usually took the form of a comparison between the to-

tal dollar figure for the conference report to the total amounts for the House and
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Senate’s pre-conference bills (Fenno 1966; Vogler 1971). These approaches in some
way or another implied that conferees were in-part agents of their chamber and
attempted to keep the conference report as close to their original bill.

While this makes sense in terms of reconciling which chamber was more suc-
cessful in conference negotiations, it is difficult to assess chamber loyalty in con-
junction with the hypotheses above. First, it is challenging to assess whether
members are choosing to support their chamber’s bill over any of the other po-
sitions. Though is possible to determine whether one chamber’s conferees are
more likely to support a conference report, it is not readily possible to determine
whether the decision to sign a report is because they are a representing the cham-
ber or party, jurisdictional, and /or individual interests.>

Given the different roles parties and committees play in each chamber it is im-
portant to account for such differences in the analysis. It is certainly possible that
the relationships hypothesized above are different across chambers. As with the
tigures in the previous section the most direct way to allow for this possibility is
to analyze conferee decision making separately by chamber. Yet, this approach
further complicates any attempt to empirically isolate chamber differences. Thus,
while it is possible that conferees” decisions to support conference reports are in-
deed based on loyalty to their chamber independent of any other agency relation-
ship, it is beyond the scope of this chapter to test this claim. Consequently, cham-
ber loyalty is not considered in the analysis and a specific hypothesis is omitted

here.

30 Though there is no significant difference between the chambers in the percentage of a delegation
that signs a conference report, the likelihood that an individual Senator supports the conference
results is slightly higher than for a House conferee. A basic bivariate logistic model regressing
whether a conferee signed on whether they are a Senator, estimates that over the last twenty-five
years Senators are, on average, only 2% more likely to sign.
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4.2.3 Contextual factors in report signatures

Though loyalty to party, committee, and individual interests are expected to be
connected to conferee decisions to support conference outcomes, there are other
contextual factors worth noting that may also influence the likelihood that a mem-
ber signs a conference report. First among these is the role of time. Conflict within
conference delegations has increased since 1981 as the aggregate data in Figure 4.2
illustrate. Consequently, the likelihood that any conferee, especially those from
the minority, will sign a report should be significantly lower in the more recent
congresses.

Furthermore, both the cases from section two as well as Figures 4.3 and 4.4
suggest that the role of majority /minority party affiliation are important features
of the increase in conflict observed in conference report signatures. This is also ev-
idenced by the comments of members of Congress that note that partisan politics,
and the use of tactics which exacerbate partisan conflict in conference is increas-
ingly more common than it was at the beginning of the period in question. Given
that partisanship and party loyalty has risen over this period as well, it makes
sense that when legislation goes to conference the majority party would be more
likely to use tactics and rely on party loyalty to further their goals in conference.
Consequently, the relationship between majority party affiliation and individual
conferee decisions to sign should be stronger with time.

This claim is also bolstered by the fact that the committee loyalty relationship
in hypothesis two may be weaker in more recent congresses. The jurisdiction hy-
pothesis can be complicated by the practice of multiple referral and assignment
to sub-conferences. Increasingly it is normal for legislation in both chambers to
be assigned to more than one committee for review and markup (Sinclair 2007).

This is generally true of bills that go to conference with almost 25% in recent Con-
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gresses having been subject to multiple referral. In these cases the jurisdictional
authority of conferees does not necessarily overlap and it is common in these cases
to give some conferees responsibility over narrow aspects of the legislation.
These conditions can make it less likely that conferees from a single commit-
tee will comprise a majority of the delegation and thus weaken their ability to
dominate the conference as a group. Consequently, the probability that there are
competing factions within the delegation is higher, which could correspond to
higher levels of conflict. Finally as overall partisanship has increased and control
of committee membership is increasingly in the hands of party leaders the line
between committee and party loyalty may be less distinct (Rohde 1991; Smith and
Deering 1990). The congruence of these loyalties over time will serve to strengthen
the influence of majority /minority status on signature decisions. The increases in
conflict, partisanship, the use of partisan tactics, and multiple referral suggest the

following three hypotheses.

Hb5: Increasing conflict hypothesis
Individual context aside, the baseline probability that any individual con-
feree from either chamber signs a conference report should decrease over

the period in question.

H6: Multiple referral hypothesis
When legislation was subject to multiple referral in chamber prior to confer-

ence that chamber’s conferees will be less likely to sign the report.

H7: Party dominance hypothesis
The influence of majority /minority status on the likelihood that a conferee
signs a conference report should be increasingly dominant over time, with

majority (minority) members more (less) likely to support the report. Also,
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the majority /minority status relationship should become stronger as com-

pared to jurisdiction.

In addition to the these hypotheses it is also the case that features of the parti-
san control of government may influence conflict in conference. If the government
is under unified party control, both chambers are more likely to pass legislation fa-
vorable to the majority. Since the conference is tasked with reconciling House and
Senate differences, that on average are closer together in unified Congresses, the
outcome is more likely to align with the preferences of majority conferees and be
less satisfying to minority conferees. Furthermore if the Congress is unified then
the majority delegations can jointly employ partisan tactics such as excluding the
minority.

If government is divided, the nature of bargaining in conference is different.
In unified congresses where the President is of a different party, conferees must
remain cognizant of the position of the White House. Generally, this should have
a moderating effect on conference outcomes since conferees may have to concede
provisions to accommodate the possibility of a veto. Lastly, if the majority of both
chambers is not of the same party then the differences in legislation between the
House and Senate versions will tend to be greater and more substantive. In these
cases the conferees must compromise on these issues trending the compromise to
a more moderate outcome because of divided control. As the majority is less able
to dominate conference and conferences reflect bipartisan compromise, conferees

should be more willing to support the conference report.

HS: Divided government hypothesis
The likelihood that any conferee signs a conference report should be higher
in Congresses where either majority control of Congress and the White House

is divided or simply the House and Senate majorities are of different parties.
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The final contextual factors focus on attributes of the individual conference.
First, the substantive content of legislation is not constant across all conferences.
Some types of legislation are just less likely to generate disagreement or may be
more likely to promote compromise. Appropriations bills are traditionally con-
sidered less conflictual and more bipartisan as a result of their distributive nature
and the tendency for a near universal inclusion of members in the particularized
benefits of these bills (Shepsle and Weingast 1981; Evans 1994). While different
issues in different years may be more or less prone to inciting disagreement in
conference, appropriations is the only category that accounts for a significant por-
tion of conferences in each congress (38% of all conferences). Given the tendency
for these bills to build broad coalitions of support, it is reasonable to expect strong

support in conference.

H9: Appropriations hypothesis
The probability that a member signs a conference report is higher on confer-

ences over appropriations legislation.

Second, the discussion of the PATRIOT Act reauthorization made note of the
House majority leadership’s decision to delay the appointment of conferees as a
means to increase the likelihood that the conference report would pass. This was
only possible because the House was the last chamber to act prior to conference. In
the conference literature “having control of the papers,” or being the only chamber
able to take action on a bill can have important consequences. For example, in
the literature of whether the House or Senate “wins” in conference, Strom and
Rundquist (1977) show that the last chamber (which at the time was most often the
Senate) to act on a bill is advantaged in conference. Essentially the last mover has
more information on which to base their proposal and is better able to anticipate
the bargaining outcome.
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Yet, as the PATRIOT Act example shows the informational benefit is not the
only one. The last chamber to control the papers before Congress can determine
the timeline and is also the first to act after conference (Longley and Oleszek 1989).
This privilege can also serve to advantage a more extreme House conference re-
port. The PATRIOT Act case also serves to illustrate this point, assuming that the
majority party in both chambers preferred the more conservative House bill. By
making sure that the House controlled the papers the House would be able to
vote first on the conference report, where there was little question that the report
would be approved.>! Thus, there would be additional pressure on the Senate to
pass the report or otherwise kill the bill since a vote by the second chamber failing
to pass a report does not allow for a new conference.3? This pressure is amplified
if the conference report is considered at the end of a Congress (as is often the case)
or if there is some other external time pressure in force (such as a sunset or budget
deadline) as there was with the PATRIOT Act reauthorization.

Since control of the papers before conference traditionally fell to the Senate be-
fore the period considered here, the fact that in nearly 80% of recent conferences
the House was in control is consistent with the argument. Furthermore, the im-
plication is that House control is yet another majority tactic to use conferences to
its advantage. This claim is evidenced by the fact that in divided governments
(including divided congresses), the Senate is much more likely to retain control of
the papers. In fact 93% of all instances of Senate control occurred under divided

governments. Taken together, these arguments suggest that House control of the

31 Though the appointment of conferees and the request to go to conference are frequently all
conducted at once (Oleszek 2004), strategic separation of these actions can be used to pass control
of the papers between chambers

32 While the first chamber to act after conference has the option to recommit a bill to conference, if
it passes the conference report the second chamber is limited to either holding a vote on the bill or
no action. Failure to approve the conference report at this point is tantamount to killing the entire
legislation and reverting the process to the pre-conference stage.
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papers is yet another indicator of a conference destined for majority /minority
conflict, since House control of the papers can be used to advantage a more ex-

treme partisan conference report.

H10: Control of papers hypothesis
With House control of the papers serving as a proxy for increased partisan
conflict in conference, the probability that a member signs a conference re-
port should be lower for conferences where the House was the last chamber

to act before conference.
4.3 Data and measures

To test these hypotheses data were collected at both the conference and conferee
level for every Congress spanning 1981-2008 (97th - 110th Congresses). In this
period 962 bills were slated for conference, where at least one chamber appointed
conferees. The slate of conferees appointed to conference was identified from the
bill histories available online at www.thomas.com.3> Of these conferences, 819 is-
sued a report where, through the use of the U.S. Serial Set it was possible to iden-
tify the conference signatories. In the analyses that follow the dependent variable
Sign is simply a dichotomous measure that equals 1 if the conferee signed the
report or 0 otherwise.
There are 25,215 observations representing each member of Congress that served

as a conferee during the period in question, with 60% (15,481) representing the
House. Of course, many members serve multiple times, and over these fourteen

Congresses 1,190 different members served as conferees at least once.>* A number

33 The online bill histories for congresses prior to 1981 do not include information on the appoint-
ment of conferees.

34 Senator Ted Stevens (R-AK) and Representative David Obey (D-WI) served on the most confer-
ences (266 and 191 respectively).
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of additional variables about these conferees were generated in order to test the
hypotheses regarding conferee loyalties. For party loyalty the variable Majority is
a 0/1 indicator of whether the conferee was a member of the majority party in his
or her chamber.%

To test the jurisdiction hypothesis the bill histories on www.thomas.gov were
used to identify the committees (if any) to which the legislation considered in
conference had been referred. Information about the committee assignments of all
conferees was merged from the various congressional committee data sets main-
tained by Charles Stewart at http://web.mit.edu/17.251/www/data_page.html
(Nelson N.d.; Stewart III and Woon 2008). Thus, the measure Jurisdiction isa 0/1
indicator of whether a conferee served on any committee to which the conference
legislation had been referred.

Developing a measure to address the preferences moderation hypothesis is
less straightforward. To maximize the measure’s comparability with the party
hypothesis, the DW-NOMINATE score, which uses roll-call voting to estimate a
member’s relative partisanship or ideology on a left-right dimension, was col-
lected for each member (Poole, Rosenthal and Poole 2007). Yet, since the left-right
aspect of legislation considered in conference will vary based on which party is in
majority control of the chamber, the raw DW-NOMINATE value is not helpful. To
avoid biasing the results in favor of finding a majority effect and not observing a
relationship with preferences, the DW-NOMINATE scores need to be adjusted so
that higher values of the score are more likely to reflect greater preference for the
legislation considered in a particular Congress. To accomplish this, the variable
Adjusted NOMINATE is a rescaled version of a conferee’s DW-NOMINATE score

so that higher values represent a preference for the majority party’s position. Put

35 Members who were unaffiliated with either of the major parties are considered a member of the
with which they caucus. Those members who switched parties during a Congress are considered
members of their new party for the entire Congress.
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another way, whereas raw DW-NOMINATE places a member on a scale ranging
from the most liberal /Democrat (-1) to the most conservative/Republican (1) the
scale for Adjusted DW-NOM represents a scale ranging from the most extreme mi-
nority member to the most extreme majority member.>® Finally, to test whether
the relationship between preferences for majority policy and signing a conference
report is the same for both majority and minority conferees an interaction between
preference and majority party status, Majority X Adj. DIW-NOM is included in the
analyses of the next section.?”

To test the connectedness hypothesis a set of measures were collected which
proxy the concepts of connectedness and experience. First, Seniority represents
the total number of terms a member has served, including the Congress of the
conference on which they were a conferee. The second variable, Chair, is an in-
dicator of whether a conferee served as a committee chair or ranking member of
any committee during the Congress in which the conference occurred.

Interactions with time and multilevel modeling techniques are used to ana-
lyze the increasing conflict and party dominance hypotheses. In these models,
rather than using a variable for the congress number or the year, the variable Time
ranges from 0 to 13 where 0 is the first Congress in the data set (97th) and 13 the

last Congress available (110th).3® This improves interpretation so that the con-

stant in these models references the 97th Congress. Additionally, indicator vari-

% In divided congresses the majority party of the conferee’s parent chamber is used to determine
the direction of the scale.

37 There are different ways to adjust for preferences in the context of changing legislation. One
approach is to calculate the absolute value of a member’s DW-NOMINATE score and include
an interaction with majority party affiliation. Another is to use the unadjusted DW-NOMINATE
score along with a three-way interaction with party and majority status along with the constituent
two-way interactions. Each has different advantages but the adjusted preference method provides
a clean interpretation of whether preferences moderate majority affiliation and whether the rela-
tionship is similar regardless of majority status. The results of these other operationalizations are
available in appendix A.

38 Though all figures below use the Congress number rather than the corresponding 0 to 13 label.
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ables House multiple and Senate multiple identify conferences where the legislation
under consideration was multiply referred in that chamber. The variable Divided
congress indicates whether majority control of each chamber was held by differ-
ent parties. Divided government indicates whether the unified majority control of
Congress was a different party than that of the President. Appropriations is an indi-
cator of whether the conference was negotiating over appropriations legislation.
Finally, House papers indicates whether the House had control of the papers (i.e.,
the House was the last chamber to act before conference and the first to act after
conference). Table 4.3 displays the summary statistics of these key variables by

chamber for the entire time period.>

Table 4.3: Summary statistics for key variable by chamber

House Senate
Variable Mean Min Max N | Mean Min Max N
Sign 0.86 0 1 15481 0.88 0 1 9734
Majority 0.62 0 1 15481 0.56 0 1 9734
Jurisdiction 0.72 0 1 15481 0.84 0 1 9734
Adj. DW-NOM 0.11 -093 0.89 15410 0.04 -0.89 1.09 9734
Majority X Adj. DW-NOM 023 -042 0.89 15410 0.19 -020 1.09 9734
Seniority 8.05 1 27 15410 5.60 1 25 9734
Chair 0.26 0 1 15410 0.48 0 1 9734
Time 5.29 0 13 15481 5.45 0 13 9734
House multiple 0.29 0 1 15481 0.20 0 1 9734
Senate multiple 0.06 0 1 15481 0.06 0 1 9734
Appropriations 0.29 0 1 15481 0.46 0 1 9734
Divided Congress 0.29 0 1 15481 0.31 0 1 9734
Divided Government 0.53 0 1 15481 0.50 0 1 9734
House papers 0.84 0 1 15481 0.84 0 1 9734

3% The missing observations in the House for the Adj. DW-NOM, Majority X Adj. DW-NOM,
Seniority, and Chair variables are due to the rare appointment of non-voting delegates to confer-
ence. Since these members do not participate in roll call votes, they are not scaled by NOMINATE
and do not have ideal point scores, and are therefore excluded from the multivariate analyses.
Additionally a few missing observations correspond to conferees who were appointed/elected to
Congress mid-term, but did not cast enough roll call votes to receive a DW-NOMINATE score.
Their votes in conference however are reported in results as appropriate.
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44 Analysis

With the variables above it is now possible to test the various hypothesis about
influences on conferee’s decisions to sign conference reports. The primary tool is
logistic regression given the dichotomous nature of the dependent variable. At
the end of the section a multilevel model is employed to better assess the increas-
ing conflict, majority dominance, and divided government hypotheses. Before

turning these multivariate approaches it is instructive to look at the descriptive

statistics for the measures.

Table 4.4: Signatories by majority status and chamber

House majority Senate majority Bicameral

No Yes Total No Yes Total total

Unsigned | 1,624 539 2,163 904 271 1,175 3,338
(274) (7)) (140) || (209  (5.00 (121) (13.2)

Signed 4311 9,007 13,318 | 3,417 57142 8,559 21,877
(72.6) (944) (86.0) | (79.1) (95.0) (87.9) (86.8)

Total 5935 9546 15481 | 4321 5413 97,34 25,215
(100.0)  (100.0) (100.0) || (100.0) (100.0) (100.0) (100.0)

Column percentages in parentheses

Table 4.5: Signatories by jurisdictional status and chamber

House jurisdiction Senate jurisdiction Bicameral

No Yes Total No Yes Total total

Unsigned | 771 1,392 2,163 279 896 1,175 3,338
(179) (125) (14.0) || (183) (109 (121) (13.2)

Signed 3549 9,769 13318 | 1,246 7,313 8,559 13,318
(82.2) (87.5) (86.0) || (8L.7) (89.1) (87.9) (52.8)

Total 4320 11,161 15481 || 1,525 8,209 9,734 25,215
(100.0) (100.0) (100.0) || (100.0) (100.0) (100.0) (100.0)

Column percentages in parentheses

Since the primary goal of this chapter is to establish the extent to which con-
feree decisions to sign conference reports is a function of party loyalty given other

possible controls, Tables 4.4 and 4.5 display the counts and percentage of decisions
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to sign by majority status (Table 4.4) and whether the conferee had jurisdiction (Ta-
ble 4.5), which is a primary competing loyalty. Table 4.4 offers strong support for
the party loyalty hypothesis, since minority conferees in both chambers choose
not to sign reports with much greater frequency than their majority colleagues.
and that most decisions not to sign conference reports are from the minority (75%
for the House and 79% for the Senate). On the other hand, the pattern for jurisdic-
tion in Table 4.5 is less clear. While conferees without jurisdiction do choose not
to sign with greater frequency than conferees with jurisdiction, the difference is
much smaller than for majority /minority status. Also, unlike majority/minority
affiliation most decisions to not sign a conference report are made by conferees
with jurisdiction (64% among House conferees and 76% in the Senate). Thus, even
at this most basic level and pooling all the decisions together, there is evidence for
both the party and jurisdiction hypotheses. Furthermore, the fact that decisions
not to sign are concentrated among minority conferees and not non-jurisdictional
conferees is consistent with the party dominance hypothesis and the aggregate re-
sults which suggest that conflict in conference is dominated by majority /minority

disagreement.
4.4.1 Pooled models of signature decisions

Of course, the frequencies described above do not provide definitive evidence
for either the party, jurisdictional, or party dominance hypotheses. A more ro-
bust analysis requires a joint test of the various loyalty hypotheses along with the
contextual variables. Given the complexities involved in assessing all of these po-
tential relationships in one model it is useful to first consider a model that ignores
the possibility of interactive temporal effects. The first two models (columns 1
and 2) in Table 4.6 present pooled logistic regressions of Sign on the variables of

interest from Table 4.3 by chamber. The last two models (columns 3 and 4) include
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the additional variable, Pre-“yea,” which indicates whether the conferee voted for
the bill prior to conference. This variable essentially acts as a lag to control for
much of the political process involved in the pre-conference process. The inclu-
sion of this prior vote in the model, provides a more stringent empirical test of all
of the hypotheses in that it serves to isolate the influence of the individual level
measures above and beyond pre-conference politics. Finally since many confer-
ees serve on multiple conferences, the standard errors are clustered by member
to control for the possibility that some members may be more (or less) inclined to
sign conference reports.

The pooled results support almost all of the hypotheses and suggest major sim-
ilarities between the two chambers. Consistent with the party loyalty hypothesis,
the positive coefficient for Majority indicates that majority members are signifi-
cantly more likely to sign reports than minority conferees regardless of chamber.*
The coefficient for Jurisdiction is also positive and significant in models 1 and 2,
supporting the claim that conferees signature decisions also reflect an agency to
their committee.

The party moderation hypothesis is also supported in the pooled results, al-
though the relationship does vary by chamber. For conferees of both chambers
the significant positive coefficient for Adjusted DW-NOM indicates that as a con-
feree’s ideal point increases towards the extreme of the party in control of his or
her chamber, they are more likely to sign the conference report. Yet, the additional
interaction of this variable with majority status is only significant for House con-
terees. The fact that the interaction is negative in column 1 of Table 4.6 suggests

that any influence of preference for House conferees is attenuated by majority sta-

40 Technically, because the models interacts majority status with preferences, the majority coeffi-
cient is only interpretable in this way when Adjusted DW-NOM is zero. The effect of majority over
the entire range of preferences is discussed in concert with the party dominance hypothesis and
Figure 4.5 in the next subsection.
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Table 4.6: Pooled models predicting conferee signatories by chamber

(1) (2) ) (4)
Coefficient House Senate House Senate
Majority 1.021%** 0.781*** 0.977*** 0.618**
(0.193) (0.222) (0.208) (0.246)
Jurisdiction 0.295%** 0.589*** 0.011 0.396***
(0.069) (0.092) (0.081) (0.139)
Adj. DW-NOM 2.746%** 1.848*** 1.658*** 1.213%**
(0.279) (0.309) (0.287) (0.360)
Majority X Adj. DW-NOM | -2.976*** -1.089 -1.4971 0.060
(0.589) (0.847) (0.547) (0.936)
Seniority -0.032** 0.012 -0.034*** 0.024
(0.008) (0.017) (0.009) (0.018)
Chair 0.084 -0.022 0.095 0.129
(0.101) (0.111) (0.102) (0.111)
House multiple -0.278*  -0.387**  -0.272***  -0.358***
(0.065) (0.093) (0.076) (0.103)
Senate multiple 0.322%** 0.461*** 0.232* -0.002
(0.113) (0.160) (0.141) (0.232)
Appropriations 0.663*** 0.287** 0.704*** 0.516***
(0.117) (0.124) (0.109) (0.146)
House papers -0.170** -0.247%* -0.177%* -0.467%%*
(0.072) (0.104) (0.087) (0.146)
Time -0.027** -0.038** -0.055*** -0.033
(0.012) (0.019) (0.013) (0.020)
Divided Congress 0.473*** 0.269* 0.357*** 0.248
(0.108) (0.137) (0.133) (0.159)
Divided government -0.029 0.091 -0.123 0.266**
(0.074) (0.093) (0.085) (0.107)
Pre-“yea” 1.447%* 2.463***
(0.081) (0.117)
Constant 2.067*** 1.644*** 1.201%** -0.646**
(0.168) (0.200) (0.183) (0.270)
Pseudo-R? 0.17 0.12 0.25 0.26
N 15,410 9,734 11,985 6,125

Clustered standard errors by conferee in parentheses
* p<0.01, ™ p<0.05, * p<0.1

tus. Since the coefficient for the interaction is not significant for Senate conferees,

bill managers with ideal points closer to the majority extreme are more likely to
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sign conference reports regardless of majority affiliation. The intricacies of these
interactive relationships are explored further in the next subsection and the dis-
cussion of Figure 4.5.

Support for the connectedness/experience hypothesis in the pooled model is
weak, and what evidence exists is not in the expected direction. The indicator for
committee chairmen and ranking members is not significant in any of the models
of Table 4.6.4! This non-result may be in part due to a confound with jurisdiction
since most of the cases (75%) where a chair or ranking member serves on a confer-
ence is also in a jurisdictional capacity. The coefficient for Seniority runs counter to
the expectation that more experienced and senior members should be more likely
to sign a report.

In addition to testing the hypotheses concerning the various loyalties of con-
ferees, the pooled results of Table 4.6 provide evidence for most of the contextual
hypotheses as well. As expected, conferences where legislation was referred to
multiple committees in the House are more likely to induce disagreement. The
negative coefficient for House multiple suggests that conferees from both cham-
bers in these conferences are on average 3% less likely to sign reports. Again,
this is consistent with the claim that multiple referral in the House weakens ju-
risdictional ties, adds complexity to the conference, and may strengthen partisan
politics in conference.*> On the other hand contrary to the multiple referral hy-
pothesis, conferences where legislation was subject to multiple referral in the Sen-

ate are associated with greater probabilities of support. This is indicative of yet

41 Yet, if the model were to include an interaction between Chair and Majority, effectively separat-
ing chairpersons from ranking members, there is modest support for a slight positive relationship
for House conferees currently sitting as committee chairs. Unfortunately, not only is this rela-
tionship weak and confined to the House, the interpretation could also be capturing jurisdictional
loyalty.

#2 Tt is also worth noting that this is not simply a majority effect in disguise, where multiple referral
only leads to a lower probability of minority signatures. In fact majority conferees are even less
likely than minority conferees to sign a report in these conferences.
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another difference between chambers. While multiple referral in the House prox-
ies increased conflict, multiple referral in the Senate appears to be capturing a
different aspect of conferences entirely. If multiple referral in the House increases
opportunities for party manipulation and jurisdictional conflict, it might be that
multiple referral in the Senate, by virtue of being decided by parliamentarians
and unanimous consent agreements, is a proxy for complex issues necessitating
more moderate compromises that ultimately gain the approval of more conferees
in both chambers (Davidson 1989).

As expected, conferees on appropriations conferences are more likely to sup-
port conference reports (6% more so for House conferees and 3% for Senate del-
egates). This is consistent with the claim that appropriations legislation is less
conflictual since the distributive politics involved tend towards building broad
coalitions.** Though it is not considered in this analysis it is possible that appro-
priations legislation has become more conflictual over time. Though a decrease
in the incidence of appropriations conferences over the same period could lead to
the positive result in Table 4.6. Also as expected, conferences in which the House
controlled the papers before and after conference are associated with lower prob-
abilities of signing (-6% and -3% for the House and Senate respectively). This
provides evidence for the claim that there may be strategic advantages for the
House to control the time line and have the privilege to act first after conference.
As argued these advantages serve the majority interest and should be associated
with greater disagreement among conferees.

The last set of hypotheses considered in the results from Table 4.6 are temporal,
and will be explored in more detail below. However, the pooled results do support

the increasing conflict hypothesis and the aggregate data from section 2.3 in that

43 This result makes the finding from chapter 3, that conferees do engage in making changes that
bias majority earmarks even more surprising.
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the coefficient for Time is negative. In the pooled framework the effect is modest
with conferees in the 110th Congress 3-4% less likely to sign reports than conferees
in the 97th Congress. Time, however is not the only temporal variable, and there
is also strong evidence that conferences conducted under divided majority control
of Congress are less conflictual. This result supports the claim that the bargaining
space in conference is likely to be larger and the need to compromise across party
lines in conference in order to pass legislation is greater. Unfortunately there are
only four instances of divided congresses in the data, and three of which are the
first three congresses (97th - 99th).** Thus, it is difficult to make too strong an
inference regarding the result since it may simply serve to capture an even higher
level of agreement for these early years. Finally, Congresses where the House
and Senate were under unified party control but the President was of the oppos-
ing party are not significantly different from other Congresses with respect to the
probability that conferees sign conference reports.

It is possible that conference politics are inconsequential or that signature de-
cisions are simply reflections of the many forces at play in parent chambers prior
to conference. As noted above, columns 3 and 4 in Table 4.6 include the con-
feree’s vote prior to conference both as a means to control for this possibility and
provide an even more rigorous test of the hypotheses.*> Unsurprisingly, the in-
clusion of Pre-"yea” clearly improves model performance for both the House and
Senate, and indicates that a vote for (against) the legislation before conference

is associated with a larger (smaller) probability of signing the conference report.

 The other is the 107th Congress (2001-2002) where party control of the House and Senate was
divided for most of the Congress.

%5 Note that the number of observations with this specification is dramatically reduced since in
many cases there was no vote on the bill prior to conference. Still, since many of the relationships
survive this control, the reduced observations is not biasing the results. Furthermore, the relation-
ships for majority, jurisdiction, and Adjusted DW-NOM all hold for the subset of observations where
there was not a pre-conference roll call (results not displayed).
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Yet, despite the inclusion of this powerful variable, the relationships for majority,
jurisdiction, and Adj. DW-NOM all persist, though with slightly weaker substan-
tive effects. Thus, there is evidence of loyalty effects in conference that are above
and beyond the politics that dominate the pre-conference process. The effects for
contextual factors such as appropriations legislation, control of the papers, and
multiple referral in the House all survive the inclusion of this additional control.
Yet, multiple referral in the Senate almost disappears for House conferees, and
is no longer significant in the Senate when Pre-“yea” is included. The temporal
variables are also different with Time, Divided Congress, and Divided government all
changing in the Senate model of column 4. Still, since the results of the loyalty
hypotheses appear robust to even the inclusion of conferees’ prior vote this addi-

tional measure is excluded from the analyses the follow.
4.4.2  Party dominance

The analysis of the pooled model offered ample support for the party, jurisdic-
tional, and preference moderation hypotheses, but inferences regarding the va-
lidity of the party dominance hypothesis were limited. The party dominance hy-
potheses essentially makes two claims. First, party loyalty should be primary in
conference with respect to jurisdiction and preferences. Second, the influence of
majority /minority affiliation should be increasing over time. This section serves
to analyze the first aspect of this claim, while the temporal relationship is consid-
ered in the separate and more detailed analysis of the final subsection.

By the design of the Adjusted DW-NOM measure, majority party is already
intertwined with conferee’s ideal point scores. Yet, the benefit of this operational-
ization allows a clear test of the preference moderation hypothesis. The downside
is that this approach makes it difficult to separate majority effects from the ad-

justed scores. The additional interaction effect with majority status allows for the

134



possibility that the relationship for adjusted ideal points is not constant across ma-
jority /minority affiliation. As the discussion of the results in Table 4.6 notes, the
negative coefficient on the interaction term in the House models suggests that the
effect of preferences is weaker, or negligible for conferees representing the House
majority. Yet there is no evidence of an additional majority effect on preferences
for Senate conferees. Figure 4-5 illustrates these interactive relationships by plot-
ting the logit curves for the Adjusted DIW-NOM relationship by majority status and

chamber. 40

FIGURE 4.5: Estimated effect of Adj. DIW-NOM by majority status and chamber
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46 In both panels the calculation of each curve is based on the results from estimates in columns 1
and 2 of Table 4.6. The additional variables are estimated at their group mean or mode as appro-
priate and the curves are only plotted over the range of Adjusted DW-NOM that is observed within
each group.
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The figure clearly illustrates the difference between chambers and the conse-
quences of the lack of significance for the interaction term in the Senate model.
In both cases the majority effect is visible, with majority conferees more likely to
sign conference reports than minority delegates. In the House the majority effect
is consistent regardless of a member’s preferences for majority policy. Further-
more, for minority conferees in the House the likelihood of signing is increasing
with Adjusted DIW-NOM,while the effect of preferences among majority conferees
is relatively flat, and slightly negative. This is consistent with both the prefer-
ences moderation and party dominance hypotheses, since the primary effect of
preferences is confined to the House minority delegation. Yet, for Senate confer-
ees the interaction term is insignificant. The second panel of Figure 4.5 illustrates
the consequences of this, where the probability of signing for both majority and
minority conferees is increasing as preferences move closer to the majority end of
the spectrum. Interestingly, for Senate conferees with relatively moderate ideal
points (values close to zero), the probability of signing a report is roughly equal
for both majority and minority members.

It is difficult to overstate the role of party or majority /minority loyalty in light
of these results. To the extent that the adjusted DW-NOMINATE scores capture
an element of conferee preferences for policy on a minority-majority dimension
it is surprising that there is still evidence of an additional party effect in both
chambers. Since the first dimension of DW-NOMINATE is so closely associated
with partisanship throughout much of the period under consideration (Poole and
Rosenthal 1997), the fact that majority effects are still present is strong evidence of
the dominance of majority /minority affiliation in conferee decision making. This
is perhaps no more evident than in the case of House majority conferees for whom

Adjusted DW-NOMINATE does not have a significant effect.*”

47 The alternate specifications for DW-NOMINATE discussed in the data section and discussed in
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In analyzing the party dominance hypothesis with respect to jurisdictional loy-
alty, it is not possible to solely rely on the pooled results of Table 4.6. The hypoth-
esis claims that the majority effect should be increasing over time relative to juris-
diction. Since the pooled model of Table 4.6 does not allow for these relationships
to vary over time it is necessary to estimate a new model that allows the majority
and jurisdiction variables to vary with time. Table 4.8 shows the results of logis-
tic regressions split by chamber that includes interactions with time for majority
and jurisdiction in addition to the same set of variables as the pooled model. Only
selected coefficients related to the interactions are reported in the table, since the
substantive effects for the omitted variables are unchanged.

Both the interaction terms with time are positive, indicating that the majority
and jurisdictional effects have increased over the period in question. It is tempting
to simply compare the magnitudes of the interaction coefficients to get a sense of
the relative change in the two effects over time and conclude that the House ma-
jority effect is growing at a faster rate than jurisdiction. Yet, since the interaction
between majority and DW-NOMINATE is also included it is difficult to isolate the
real effect of majority for a given Congress. Furthermore it is hard to tell from the
coefficients where, if at all, the two loyalty relationships are actually different. Fig-
ure 4.6 illustrates these differences by displaying the ordinary least squares lines
titting the predicted probabilities over time by majority affiliation, jurisdictional
status, and chamber.

As expected, the majority effect has increased dramatically over time. Both
panels of Figure 4.6 corroborate the party and jurisdiction hypotheses. At the
beginning of the period sampled, the probability that a minority conferee signed

a conference report was negligibly lower than that of a majority conferee. Yet,

appendix A suggest that the probability majority conferees from the Senate sign conference reports
is only minimally moderated by other operationalizations of DW-NOMINATE.
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Table 4.7: Logit models with time trends for majority and jurisdiction

(1) ()
Coefficient House Senate
Majority 0.522** 0.476*
(0.216) (0.244)
Jurisdiction -0.061 0.030
(0.119) (0.154)
Time -0.121%** -0.148***
(0.020) (0.028)
Majority X time 0.136*** 0.086***
(0.025) (0.026)
Jurisdiction X time 0.069*** 0.108***
(0.020) (0.024)
Adj. DW-NOM 2.473*** 1.699***
(0.268) (0.317)
Majority X Adj. DW-NOM | -3.100%** -1.289
(0.575) (0.825)
Constant 2.4271*** 2.182***
(0.188) (0.217)
Pseudo-R? 0.18 0.12
N 15410 9734

Clustered standard errors by conferee in parentheses
** p<0.01, ¥ p<0.05, * p<0.1

by the 109th Congress (2005-2006) majority conferees were almost twice as likely
to be a signatory. Though the effect of majority is shown to increase for conferees
from both chambers over time, the effect is somewhat lower for conferees from the
Senate. The pattern for jurisdiction is similar in that conferees with membership
on a committee that participated in the formation of the legislation are more likely
to sign than non-jurisdictional conferees. Furthermore this effect has increased
over time as illustrated by the fact that the trend lines for the two groups are
increasingly separate for conferees from both chambers.

With respect to the party dominance hypothesis there are two key observa-
tions to be drawn from Figure 4-6. First, the effect of majority /minority affiliation

appears to have increased at a faster rate than jurisdiction for House conferees.
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FIGURE 4.6: Differences between majority and jurisdictional effects over time
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However the increased effects of both majority and jurisdictional status for the
Senate are roughly equal.*® It is somewhat surprising that the majority effect did
not outpace jurisdiction over this period for Senate conferees. This result may be
indicative of the fact that the selection of conferees in the Senate is traditionally a
bipartisan process dominated by senior members of the committee(s) of jurisdic-
tion (Hines and Civettini 20044; Rybicki 2007b). Consequently, the jurisdictional
effect is larger for Senate conferees and appears to have held ground with the rise
of majority status in predicting decisions to sign.

The second observation however does not differ by chamber. Despite the fact

8 These differences were identified by secondary regressions of the predicted probabilities on ma-
jority, jurisdiction and their interactions with time. A simple Wald test comparing the coefficients
for the interaction terms was used to make these inferences about the relative rate of change.
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that the jurisdictional effect has increased over the period in question, conferees
with jurisdiction in recent congresses are roughly 5% less likely to sign reports
than jurisdictional conferees in the 97th Congress. Thus, while jurisdictional con-
ferees are increasingly more likely to sign than non-jurisdictional colleagues, nei-
ther group is as likely to support conference reports today as they were 25 years
ago. On the other hand, the probability that majority conferees from both cham-
bers sign reports is consistently high throughout the period, and appears to have
increased (albeit ever so slightly).

As a final comparison between the two effects, Figure 4.7 displays the logit
curves based on the estimates from a simple model that predicts whether a mem-
ber signed as a function of majority, jurisdiction, time, and all possible interac-
tions. Each line in the figure represents the probability that a conferee signs a
report in a given congress based on whether they were member of the majority, a
committee with jurisdiction, both, or neither.

This figure emphasizes that the real differences in the probability of signing a
conference report is increasingly a consequence of majority status as opposed to
jurisdiction. In the House panel of Figure 4.7, jurisdiction provides only a slight
increase in the probability of signing for both majority and minority conferees.
Even for the Senate, where all conferees are more likely to sign, the purchase of
jurisdiction is minimal for majority conferees. Yet, the Senate panel is different in
one important regard, in that, jurisdiction markedly increases the probability of
signing for minority conferees.

Figure 4.7 provides yet another example of how majority /minority affiliation
is dominant feature of conferees’ decisions to sign conference reports relative to
jurisdiction and preferences, as captured by DW-NOMINATE. Moreover, while
jurisdiction and majority status both increasingly explain support for conference
reports, the results displayed in Figures 4.6 and 4.8 support the claim that party
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FIGURE 4.7: Probability of signing over time by majority and jurisdiction
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loyalty is paramount.
4.4.3 Multilevel analysis of party dominance and conflict

One critique of the preceding analysis is that it offers an overly simplistic treat-
ment of the hierarchical nature of the data. Namely, all of the observations of con-
feree decisions are nested within congresses, conferences, and members, but the
statistical framework treats all the observations as independent across Congresses.
Violating this assumption can have unfortunate consequences for hypothesis test-
ing. For example, if decisions to sign within a Congress are correlated, as the
increasing conflict hypothesis claims, then the assumption of independent obser-

vations is violated and the standard errors used to test the hypotheses may be too
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low (Gelman and Hill 2007). Multilevel modeling can account for this problem,
but as Steenbergen and Jones Steenbergen and Jones (2002, 235) note, such models
are most useful “if the dependencies between observations reveal a theoretically
interesting aspect of reality.”

Both the increasing conflict and party dominance hypotheses provide theo-
retical predictions about the temporal hierarchy in the data. Furthermore the
divided-congress and -government hypotheses also suggest that the increases in
the majority effect and decreasing likelihood of signing reports over time may not
be purely linear. The lack of a unified party control of either type is expected
to yield lower levels of disagreement and because of the increased likelihood of
partisan compromise over policy, the majority effect could be lower (especially in
divided congresses). These could produce non-linearities in the Majority and Time
variables that are not captured by simple interactions. Finally, the logic underly-
ing the party dominance hypothesis along with the aggregate data from section
2 suggests that conflict in conference is primarily defined by majority /minority
affiliation. If this is true then majority effect within a congress should be highly
correlated with the level of conflict in a congress.

A random-slope, random-intercept model provides a means to test for these
nonlinearities in conflict and majority status by Congress. By allowing the inter-
cept and coefficient for Majority in the logistic models from columns 1 and 2 of
Table 4.6 to vary randomly by Congress it is not only possible to see if there are
linear trends over time but also whether conflict and majority are correlated. If
there are nonlinearities it will also be possible to observe whether higher levels
of a majority effect and conflict correspond to unified congresses. Finally, this
multilevel approach serves as another robustness check of the results in Table 4.6.

A multilevel model with a random-slope and random-intercept for Majority
looks somewhat similar to the specification underlying the logistic regressions in
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Table 4.6. Also, because the groups are Congresses, the Time, Divided congress,
and Divided government variables are omitted. The model can then be defined as
follows with subscripts i for the individual portion and t for Congress random

effects:

P
Pr(sign = 1|Xit, Cor, 1) = Po+ Y, BpXit + Qo + Q1 + €i
p=1

Where B is the intercept, B, is a vector of coefficients of length P that cor-
responds to Table 4.6 with the exceptions noted above, X; is the data matrix for
these variables, {o; and {y; are the random components for the intercept and slope,
and ¢;; is the error component. Additionally, s and {q; are N ~ (0,'Y) where ¥ is
the variance-covariance matrix for the random components. The model was esti-
mated using the xtmelogit package in Stata and the random variance components
were allowed to covary (Rabe-Hesketh and Skrondal 2008; StataCorp 2007).*” The
results of this multilevel model for the House and Senate are presented in Table
4.8

The results of the fixed effect portion of the model confirm the results of Table
4.6 even with the addition of the random components. More importantly, the stan-
dard deviations of both the random intercept and slope for majority are significant
contributions, suggesting that there was significant inter-class correlation ignored
by the pooled model. Before turning to an analysis of the random slopes and

intercepts for each Congress it is helpful to think about their substantive mean-

9 The models for House and Senate conferees were estimated using the command’s default —
restricted maximum likelihood procedure (REML) with five integration points and convergence
was achieved after seven and nine iterations for the House and Senate models respectively.

50 Of course, time is not the only hierarchy in the data. Observations are also nested in conferences
and within conferees. The results and random effects in Table 4.8 are robust to the inclusion of a
conferences as a nested level and conferee as a non-nested level. Those results are not analyzed
here because of the absence of a clear theoretical reason for their inclusion (Steenbergen and Jones
2002).
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Table 4.8: Random slope and intercept models of conference signatories

1) (2)
Coefficient House Senate
Majority 1.205%** 0.970***
(0.245) (0.324)
Jurisdiction 0.326*** 0.603***
(0.060) (0.087)
Chair 0.035 -0.036
(0.073) (0.075)
Seniority -0.023*** 0.011
(0.007) (0.013)
Adj. DW-NOM 2.523*** 1.900%**
(0.199) (0.257)
Majority X Adj. DW-NOM | -3.062*** -1.507***
(0.334) (0.454)
House multiple -0.245%** -0.341%*
(0.061) (0.087)
Senate multiple 0.288*** 0.460***
(0.110) (0.154)
House papers -0.159** -0.278***
(0.074) (0.099)
Appropriations 0.675%** 0.313***
(0.079) (0.081)
Constant 1.880%** 1.602%**
(0.200) (0.227)
sd(constant) 0.579 0.555
(0.116) (0.116)
sd(majority) 0.732 1.018
(0.153) (0.216)
corr(majority, constant) -0.976 -0.963
(0.120) (0.031)
N 15,410 9,734
Groups 14 14
Log-likelihood -5,071.94 -3,093.38

** p<0.01, ¥ p<0.05, * p<0.1

ing. The interpretation of the random effect for the slope is the change in a given
Congress to the constant effect of majority. Thus a positive (negative) random ef-
fect for majority is indicative of a stronger (weaker) majority effect for a specific

Congress.
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The random intercept amends the fixed constant which corresponds to the like-
lihood a conferee with a value of “zero” for all of the independent variables signs a
conference report. The random intercept then can be interpreted as capturing the
changing baseline probability that a conferee in a specific congress signs a report.
Put another way, the random intercept for a congress is proxy for the underlying
level of conflict, where larger (smaller) values of the random effect correspond
to a higher (lower) probability that any conferee in that congress supports a con-
ference outcome. Figures 4.8 and 4.9 display the random intercepts and slopes
respectively, for each congress, by chamber.”!

The overarching trend for the random intercepts in Figure 4.8 is negative.
Since, smaller or negative values for the random effect essentially add to the con-
stant term in the overall model, this decreasing trend corresponds to a rise in
conflict over time. Consistent with the increasing conflict hypothesis this trend
suggests that the underlying level of conflict has generally increased with time
as the more recent random intercepts lower the underlying probability that any
conferee signs the report.

The overall trend for the random slopes in Figure 4.9 is the opposite. In both
chambers the random slopes in the latter half of the time period are much larger,
corresponding to greater majority effects for these Congresses than at the begin-
ning of the time period. Also even in Congresses where the random slope is
negative, the overall effect of majority/minority affiliation is positive. Though
the multilevel approach allowed the majority variable to vary randomly, the party
loyalty and dominance hypotheses are evident in the results.

A cursory comparison between the Figures 4.8 and 4.9 shows that non-linearities

51 Only the random effect is displayed. A value close to zero in a Congress does not imply that
there is not an overall effect, but only that the additional random effect for that Congress was
small. Also, the random effects reported are Bayesian modal estimates (the only option available
with Stata), as opposed to mean effects. However the difference for these estimates is negligible.
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FIGURE 4.8: Random intercepts with 95% confidence intervals
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in the random intercepts are mirrored in the random slopes. In fact, consistent
with the claim that the majority effect and underlying conflict are inextricably
connected, the two random effects have an almost perfect, negative correlation
as the covariance terms in Table 4.8 show.>? As suspected, the random effects de-
picted in Figures 4.8 and 4.9 also exhibit some significant nonlinearities. Though it
is tempting to cherry pick ad hoc explanations for each, the discussion regarding
the partisan control of Congress and the White House offers a possible explana-
tion. Figure 4.10 displays, for each chamber, the random effect for majority sta-

tus against the underlying level of conflict captured by the random intercept. In

52 The correlation is so strong that in some robustness checks the correlation term does not con-
verge and is estimated perfectly as -1. While this would be problem in many analyses it is further
evidence that majority conflict and increasing conflict are inseparable.
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FIGURE 4.9: Random slopes for majority with 95% confidence intervals
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order to consider the divided government/congress explanation each pair of ran-
dom effects per Congress is noted as either unified, divided government/unified
congress, or divided government/divided congress.

First, both panels illustrate the near perfect negative correlation described above.
The party dominance and increasing conflict hypotheses predict a linear ordering
of Congresses trending from the most recent congresses in the top, left corner and
the earliest Congresses toward the bottom right. While it is the case that most of
the congresses in the latter half of the time period are the have the largest major-
ity effects and baseline levels of conflict, the trend in both the House and Senate
panels of Figure 4.10 does not represent a pure linear trend. As with the nonlin-

earities apparent in Figures 4.8 and 4.9 there are some key conferences that are out
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FIGURE 4.10: Correlation of random effects by party control of government
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Many of the nonlinearities, however, do conform with the expectation that
conferences in unified governments (circles in Figure 4.10) are the most partisan
and conflictual. Conversely, the divided congresses are all clustered around the
bottom right of the panels. Notably, the 107th Congress which was marked by
power sharing agreements between the parties in the Senate primarily controlled
by Democrats and a strong unified Republican majority in the House, was one of
the Congresses most likely to conduct conferences where all members were likely

to sign.® Unified congresses in a divided government are generally clustered

53 It is instructive that the 107th, by far, had the least amount of conflict among Senate conferees,
given the fact that majority control within the chamber hung by a thread. For much of the Congress
the number of Senators in each party was split 50-50. After Senator James Jefford’s (I-VT) decision
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around the middle of both panels. Consistent with the claim that this configura-
tion is more likely than instances of divided party control of Congress, and less
likely than unified governments to be characterized by partisan conflict in confer-
ence.

The three most conflictual Congresses for House and Senate delegations are
the 104th (1995-1996), 108th (2003-2004), and the 110th (2007-2008). A careful
reader would note that in light of the previous observation about the partisan
configuration of government, that only the 108th, as a unified government, should
belong in this group. Yet, in light of the party dominance hypothesis, the 110th
by virtue of being the most recent congress in the data set is also expected to be
marked by highly partisan and conflictual conferences. The 104th, on the other
hand is in the middle of the time series and was a unified Congress in a di-
vided government. Consequently, the hypotheses predict that the 104th should
be towards the middle of both panels rather than on one of the most conflictual.
This “outlier” does make sense given the fact that both the 110th and 108th were
years when the partisan configuration of government changed. The 108th marked
the first time in fifty years that Republicans had a unified control of the White
House and both chambers of Congress, and the 110th Congress saw the return of
Democrats to control of both chambers for the first time in twelve years. Similarly
the 104th was the first unified republican Congress in almost forty years.>* These

changes in party control were all accompanied by aggressive agendas and a de-

to caucus with the Democrats, the Republicans were squarely in the minority. Yet, given the close
divide at the beginning of the Congress the parties made power sharing arrangements to insure
that legislation could move through the chamber. The nature of these agreements likely led to
increased compromise on bills prior to conference, while the tenuous situation of the majority
likely advantaged the Senate’s bill in conference. Consequently, members of the minority were
more likely to sign and conflict was at one of its lowest points.

54 Tronically, the new majorities in both the 104th and 110th claimed to want more consensus
oriented conferences after complaining of past abuses of the conference process by the previous
majority.
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sire to begin changing status quos set by the other party.>®> Thus, the fact that the
104th produced conferences that were both highly partisan and conflictual could
be a result of the ambitious agenda of the new unified majority in Congress.*
The multilevel modeling approach employed above presents a more nuanced
view of the party dominance and increasing conflict hypotheses. The strong cor-
relation between the random slope and intercepts in both chambers is indicative
of the fact that larger majority effects are inextricably tied to increased conflict.
While the random effects by congress also exhibit a positive trend toward larger
majority effects and a lower likelihood of signing, the random components also
display significant nonlinearities that conform with the divided government hy-

potheses. Finally, the multilevel results bring the analysis of the signatory data

tull circle by providing a final robustness test of the findings in Table 4.6.

4.5 Conclusion

This chapter started with the goal of understanding the trend of increasing conflict
over support for conference outcomes and how various principal-agent relation-
ships and contextual features factor into conferee decision making. Through the
analysis of these relationships this chapter provides three major contributions to
the scholarly understanding of conference committees. First, the data and results
represent one of the most comprehensive empirical analyses of decision making
in conference. Previous studies of the conference process have been limited by
severe constraints on the availability of data and measures that capture aspects of
the factors that influence conference politics. By using conferees” decisions to sign

conference reports as a means to overcome these data limitations, this chapter rep-

%5 The 104th’s “Contract with America” is perhaps the most ambitious of these.

% The government shutdown and standoff over the budget was also a feature of this Congress.
The conferences associated with the appropriations bills were also some of the most divisive with
Republicans attempting to drive a hard bargain with Democrats and the White House.
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resents a significant advancement in methods to investigate conflict and decision
making in conference. While this chapter is not the first to make use of signature
decisions, it is the most nuanced, spans a longer period of time, and represents a
more complete set of conferences than previous work.”” Consequently, one of the
major contributions of this chapter is that the results highlight an approach to the
study of conference politics that is untapped in the Congress literature.

Second, the data and analysis above provide a more detailed picture of con-
flict and decision making of the veritable black box of conference politics. Despite
existing to reconcile differences and make compromises over differences in leg-
islation between the two chambers, the cases and aggregate results of section 4.2
show the contemporary conference process as increasingly defined by disagree-
ment and partisan politics. To the extent that conferees” decisions to sign reports
proxies for the amount of conflict in the process, the aggregate results in Figures
4.2,4.3, and 4.4 illustrate that the contemporary conference committee is increas-
ingly conflictual along party lines. Table 4.2, goes further showing that in the lat-
ter half of the period studied (1995-2007 or the 104th-110th Congresses) perfectly
partisan divisions within conference delegations are common, and not uniquely
a feature of only House or Senate delegations. Given these results it would be a
mistake to characterize the conference process in recent years as one that is simply
defined by principles of consensus and compromise. This is not to say consen-
sus has disappeared entirely, but rather that disagreement, captured as significant
proportions of minority conferees not signing reports, is increasingly normal.

Third, the results above present a thorough analysis of the individual deci-

sions to sign a conference report. As the PATRIOT Act reauthorization and 2009

%7 The only other project to analyze conference signatures to study conference committees is Hen-
nig (1997), which spanned roughly half the period considered here and did not include every
conference during that period. This signatory data is also used by Cox and McCubbins (2005) to
identify the frequency that the majority is rolled in conference.
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economic stimulus cases note, these decisions reflect on both the process utilized
in conference as well as the substance and type of disagreement that dominates
conference negotiations. Thus, by analyzing what individual features of conferees
and contextual factors correspond with decisions to sign, the results advance our
understanding of what influences disagreement and ultimately underlies confer-
ence outcomes.

Primary among the many potential relationships is conferee loyalty to their
party. In conference, conferees are appointed for different reasons and may have
to balance many potentially different principal-agent relationships in addition to
their own personal preferences. Decision making in conference has long been
characterized as a process of compromise between agents of the House the and
Senate, between members of various committees, or personal differences (Longley
and Oleszek 1989). Yet, as argued above and in previous chapters, the procedural
advantages and norms of the conference process present a unique opportunity for
the majority to advance its legislative goals if conferees can be expected to exhibit
a loyalty to partisan interests as well. The results above support this claim by
illustrating in numerous ways that majority /minority affiliation is an important
predictor of signing reports. Furthermore, consistent with evidence that parti-
sanship and the majority’s influence over the agenda has increased over the last
twenty-five years, the analysis and discussion establishes party loyalty as increas-
ingly dominant during this period.

Of course the majority /minority effect is not the only individual factor that
matters. Committee loyalty, preferences, and seniority all predict decisions to sign
conference reports. Jurisdiction is an important feature in the results, that also has
increased influence over time, but as shown in Figure 4.6 the increasing influence
of majority /minority affiliation far outpaces committee loyalty. Furthermore, as
illustrated in Figure 4.7 jurisdiction provides only a minor boost in the probability
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of signing for majority members, and minority conferees from the House. Un-
surprisingly, Figure 4.5 shows that a member’s preferences for majority policy as
measured by the adjusted operationalization of DW-NOMINATE is also impor-
tant, though for majority conferees in House delegations the effect is nominal at
best. Even seniority, which was included a poxy for connectedness and experience
is significant for House conferees in most models, though it is associated with a
decrease in the probability of signing. Though the existence of a majority effect
may not be surprising, the key result is that it persists and is dominant in light of
these other individual factors and even the conferee’s vote for the legislation prior
to conference.

Many of the temporal and contextual factors hypothesized to correlate with
decisions to sign conference reports also echo the role of partisan politics in ac-
centuating disagreement in conference. First, conferences involving legislation
that was referred to multiple committees in the House are associated with lower
probabilities of signing. This is consistent with the argument that multiple refer-
ral can undermine jurisdictional loyalty by creating sub-conferences. In the house
this can also enhance majority power by increasing the slate of potential conferees
that the Speaker can choose from while also creating a need for senior majority
members to manage the conferees representing the multiple committees.

Second, the substantive context of the bill under consideration matters. Legis-
lation that is less likely to be integral to the majority’s goals should be associated
with lower probabilities of signing. Though, it is beyond the scope of the analysis
at this point to directly test how important legislation is to the majority agenda,
the fact that appropriations bills, which are often considered to be less partisan,
are associated with less conflict suggests that this may be the case. Third, in the
two cases detailed in section 4.2, the partisan divide in support for the conference
report was in part due to the majority’s use of tactics designed to marginalize the
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minority, such as the house leadership’s decision to manipulate the timing of the
conference. In the PATRIOT Act reauthorization this was only possible because
the House was in control of the papers. The results show that for conferences in
which the House was last to act prior to conference individual decisions to sign
conference reports were less likely.

Finally the temporal context of conferences strongly supports the claim that
conflict and decision making in conference is increasingly dominated by major-
ity /minorty politics. Not only does the analysis of signature decisions highlight
increasing conflict, the results depicted in Table 4.6 and Figure 4.7 show that the
majority effect is increasingly predictive of decisions to sign. Though the multi-
level analysis above reveals that the increase in partisan loyalty is not perfectly
linear over the last twenty-five years, the majority effect still is larger in recent
years. The multilevel approach further establish the claim that conflict and de-
cision making in conference is driven by partisan differences. As Figure 4-10
shows congresses with higher levels of conflict are almost perfectly correlated
with stronger majority effects. Lastly, the evidence supports the claim that the
unified government, as opposed to divided control of Congress, is associated with
more conflictual and partisan conferences.

Given the important role that conferees play in shaping the often important
legislation that goes to conference the results serve to identify the individual and
contextual factors that shape their decision making. Taken together the analy-
sis of signature decisions shows that decision making in conference is increas-
ingly dominated by a majority effect. This is in part a consequence of polarization
where the substance of legislation is more likely to align along partisan divides.
Yet, as the quote from Senator Rockefeller at the beginning of the chapter and
the two bill examples suggests, partisan disagreement among conferees is also a
function of the use of partisan tactics to advantage the majority’s position in con-
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ference. Since such strategies are most effective if conferees can be expected to
act in manner consistent with the party’s goals, the results provide evidence that
legislative majorities can use conferences to advance their agenda. This chapter
questioned whether conferees’s decisions to sign reports were a function of party
loyalty given the many additional forces at play. The answer is not only a defini-
tive “yes,” but also that party loyalty is now the primary feature of conference

politics.
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5

Conclusion

Furthermore the device of a conference committee makes party con-
trol more effective, and incidentally, affords a great opportunity for

the surreptitious inclusion of legislation for special interests.

— Ada Chenoweth McCown (1927, 2)

Together the three preceding chapters dissertation present a more detailed
view of the modern conference committees that advances the role partisan pol-
itics plays in the process. In analyzing the extent to which the reach of legislative
majorities extends into conference politics in different ways, the results of the pre-
ceding chapters present a more complete view of the forces active in conferences
than previous studies. Though much of the literature on the conference process
glances over the role of legislative majorities in the conference process this project
serves to correct this omission and extends the logic of theories of party govern-
ment in Congress to the conference process.

Over eighty years ago, Ada McCown noted the potential for the majority party

to take advantage of the conference process in order to pursue its goals. The pre-
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ceding chapters present some of the only empirical tests of her claim. Not only
do the various findings suggest that her claim is correct, the results support the
broad claim outlined in the introduction that that the majority party can and does
use conferences to advantage its agenda. Furthermore it appears that the majority
(especially the House) has been successful.

The results of chapter two show that for conferences spanning 1981-2008, con-
ference reports that lose minority support at final passage in the House relative to
pre-conference roll call votes are associated with House delegations comprised of
disproportionately large percentages majority party conferees. This result is con-
sistent with the implication of Figure 2.1 that if the Speaker were to strategically
appoint a more partisan slate of conferees, the corresponding conference report
is more likely to reflect the House majorities interests. Since the Speaker’s ability
to unilaterally appoint conferees has no analog in the Senate it is not surprising
that there is no evidence that the composition of Senate delegations is related to
minority shifts in either chamber. This finding along with the fact that many con-
ference reports lose minority support in both chambers is also consistent with the
broader claim that the majority party (in the House at least) is able use conferences
to preserve policy gains passed on the floor and in some cases pursue even more
extreme policy via conferences.

While the results of chapter two rely on inferences from changes in roll call
voting before and after conference, chapter three provides evidence that actual
decisions made in conference can benefit the majority party. By showing that ma-
jority members were advantaged in how the conference committees” changed the
dollar amounts of individual earmarks, the results are consistent with the claim
that conferences can be used to advance majority party goals. Of course, gener-
alizing the results of this chapter is unwise given that the data is from only one

Congress and limited to earmarks. The fact that the majority bias is present in the
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typically non-partisan domain of the legislative pork barrel suggests that majority
parties may be advantage in conference when the legislation considered is more
integral to its policy goals.

The analysis of chapter four considers whether partisan politics is present in
the decision making of conferees. The results provide strong evidence that con-
ferees’ signature decisions correspond to majority /minority affiliation, even after
controlling for factors such as jurisdictional status, policy preferences, and senior-
ity. This confirms the broader claim of the dissertation in two ways. First, the fact
that disagreement in conference is best explained by minority members choosing
not to sign reports suggests that the substance of the conflict over conference re-
ports is largely partisan. Second, the strong majority effect is consistent with the
claim that conferees consistently make decisions to support a conference outcome
based on their party affiliation. Together these two results provide additional ev-
idence that conferences can be used to achieve more partisan outcomes, and that
if the legislative majorities attempt to use conferences to this end majority con-
ferees can be expected to play along. Furthermore, the fact that partisan conflict
observed in conferee decision making has increased suggests that the ability of
legislative majorities to pursue or preserve its agenda in conference may be get-
ting stronger.

While there is ample evidence that majority party can effectively use confer-
ences to pursue its policy agenda, this power is not unlimited or absolute. The
results of chapter two show that the extent to which the majority in the House
can obtain conference outcomes reflecting the preferences of its members is con-
ditional on the position of the Senate. The threat of a filibuster in the Senate prac-
tically guarantees that the conference committee cannot issue a report that does
not appease at least a few members of the minority party. This observation is

echoed in the discussion of the failure of the House majority’s strategy in the case
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of the PATRIOT Act reauthorization. Also, chapter two shows that more biparti-
san pre-conference bills in the Senate correspond with conference outcomes that
disproportionately lead to increases in minority support. This follows from the
logic underlying Figure 2.1 where bipartisan support in the Senate only expands
the set of possible conference outcomes away from the majority median. This con-
straint is even more pronounced when different parties comprise the majority the
House and Senate. The unique situation of a divided Congress is readily apparent
in the results from chapter four (Figure 4.10), which clearly shows that majority
conflict in conference is lowest in periods of divided party control.

While the results of the previous chapters emphasize the influence of legisla-
tive majorities in conference committees, by no means is this meant to imply that
party politics is all that matters in the conference process. Chapter four shows that
member preferences and jurisdictional status are also connected to signature de-
cisions, and thus potentially influential forces in conference bargaining. As noted
above, contextual features such as differences in the rules between the House
and Senate and the composition of divided government play an important role
in shaping conference outcomes. The substantive content of the legislation under
consideration is also important as evidenced by the fact that appropriations bills
are shown to be less conflictual in chapter four. The practice of multiple referral
and the order in which the two chambers act on legislation are also contextual
features that are related to conference politics.

In establishing the importance of party politics in the conference process this
project also highlights the important role of conferences in shaping legislative out-
comes. Hopefully one of the consequences of this project is a renewed interest in
research into the conference process. Also, conferences may be a fertile ground
for the challenging process of identifying party effects in Congress. The data and

methods used in the three chapters provide examples of approaches that make
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empirical work on conference committees feasible, and the collection of confer-
ence and conferee data collected for chapters two and four should be a boon to
tuture research. The next section briefly outlines some of these potential avenues

for building on the data and results of this dissertation.
Explaining the decline of conferences

Throughout the three previous chapters many of the theoretical expectations for
party effects were motivated by a discussion of how the unique features of con-
ferences such as the take-it-or-leave-it aspect of conference reports, protection
from amendments, and the possibility for political cover take-it-or-leave-it aspect
of conference reports, make conferences a potentially powerful tool for positive
agenda control. As the results of this project highlight, one of the keys to the suc-
cess of such a strategy is a loyal and cohesive majority in both chambers. This
implies that as party loyalty has increased in the last few decades so should ma-
jority use of the conference process to advance its policy goals.

Yet, as a recent journalistic account of the use of conferences points out, the
new Democratic majority in the 110th Congress, continued an apparent decline in
the use of conferences since the 107th Congress (Hulse 2007). In fact, the article
and even the frequencies in Table 4.1 spanning the 97th-110th Congresses, dra-
matically understates the magnitude of the decline. Figure 5.1 plots the number
of conferences convened since the 80th Congress (1947). Clearly the use of con-
ferences has been in decline throughout the post-reform era starting in the 94th
Congress (1975-1976).1

If conferences can be a valuable method for the the majority party to advance

its agenda why has the use of conferences declined in a period of increasing party

! The time trend in Figure 5.1 closely mirrors that of the number of conferences as proportion of
bills passed.
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FIGURE 5.1: Incidence of conferences by Congress
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polarization? One explanation, comes from the increased use of omnibus legisla-
tion (Sinclair 2007) which effectively packages a number of bills that would likely
have gone to conference separately, into one massive piece of legislation that may
not even go to conference. Another possible explanation is that the ability of the
majority party in both chambers to advance its legislative agenda on the floor
has increased and the relative advantage of going to conference has declined. A
third possibility is that the majority’s use of the conference process has eroded
the norms of deference to conference reports and the minority in the Senate has
become less willing to go to conference, preferring to force the majority to make
their gains on the floor (Hulse 2007; Yachnin 2007). Regardless of the cause, future

work should consider the reasons underlying this decline, and in light of the find-
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ings in previous chapters consider the implications of this decline on the party

government.
Why conference?

Given the decline in the use of conferences and the evidence supporting the claim
that conferences can be valuable to the majority party it is important to under-
stand the mechanics behind the decision to go to conference. Some progress on
this problem has been made using formal modeling, but these works have yet to
produce empirical implications that support the models (Lupia and Sin 2003; Jang
2004; Vander Wielen 2006). The formal modeling approach requires the researcher
to make assumptions about who is involved in the decision and about the effect
of choosing to go to conference on the expected utility for these actors. The results
of this project and recent trends suggest that party leaders are integral to this de-
cision and that the Senate minority should not be ignored since they can filibuster
the appointment of conferees.

Empirical work will also be integral to establishing reasonable assumptions
about the potential gains of choosing to conference versus repeatedly passing leg-
islation between the House and Senate. This project is a first step in identifying
the potential gains for party leaders by choosing to conference, but these gains
are only meaningful relative to comparable gains if a conference is avoided. The
methodology of chapter two offers a reasonable approach to take this next step.
The magnitude and degree of minority shifts could be a reasonable way to make
empirical headway on evaluating the relative benefits to the majority party of the

conference process.”? This question would also benefit greatly from field work

2 There is at least one key problem to this approach — it is impossible to observe the counterfactual
minority shift for a bill that did not go to conference. Matching techniques could be used so that
an analysis of minority shifts conditional on whether a conference was used would be based on
comparisons of statistically similar bills.
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with members of Congress and staff to identify some of the complexities involved

in the decision to go to conference.
Presidential involvement

One of the limitations of this project is the absence of the President in this research.
While the President is explicitly accounted for in analyses of divided government,
the results do not account for the President’s preferences at the bill level. As in the
PATRIOT Act example, the President can be very active in lobbying the conference
committee for a particular outcome. In that case the president was unsuccessful,
but such efforts are sure to influence outcomes. The logic of minority shifts should
also account for the president’s preferences since conferees must anticipate the
possibility of President’s veto (Lupia and Sin 2003).3 Though it is clear that the
President can be an important factor in the conference process, it not clear how, to
what extent, and when the President is an important influence. Future research
on the conference process should consider these questions and how to incorporate
the President into empirical work.

This set of possibilities for future research only begins explore the many op-
portunities that are available. Conference committees remain one of the deepest,
darkest corners of the black box that is the process by which legislation becomes
law. They are a crossroads where many agents representing multiple principals
and interests meet, behind closed doors, in order to compromise over differences
on some of the most important pieces of legislation considered in Congress. It is
exactly this “backroom politics” aspect of conferences which makes them such an
enigma.

The decisions made in conference can have far reaching ramifications for leg-

3 One possibility might be to use Statements of Administrative Position to determine if the White
House’s position clearly favors one outcome or the other.
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islative outcomes, and understanding the influences upon the process and the
actors involved is a necessary step to a more complete comprehension of the leg-
islative process. This dissertation makes an important contribution to this goal
by establishing the persistence of partisan politics as a driving force in conference
bargaining. Just as the conference process is integral to understanding the mod-
ern legislative process, comprehending contemporary conference committees is
impossible without accounting for the influence of legislative majorities and par-

tisan politics.
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Appendix A: Alternate
operationalizations for preference
moderation predicting signatures

As discussed in the data section of chapter 4, there are at least two other obvious
ways to operationalize DW-NOMINATE with respect to the preference modera-
tion hypothesis. The first uses the absolute value of a conferee’s ideal point along
with an interaction with majority affiliation. Though empirically similar the in-
terpretation is different. The absolute value term can be interpreted as testing
whether more extreme conferees from either party are more likely to sign a confer-
ence report. The interaction term then tests whether the relationship for extreme
preferences varies with majority affiliation.

The second approach is to use the unadjusted DW-NOMINATE score for each
conferee and include a three-way interaction with party affiliation and majority
status, along with all of the two-way constituent interactions. This approach has
the benefit of not confounding majority status with the DW-NOMINATE based
measure, but is more difficult to interpret because of the multiple interactions and
may introduce multicollinearity problems when included with the other variables
of interest. Still this approach does allow for the possibility that the effects of ma-
jority and DW-NOMINATE could vary by party. Table 4.7 displays the coefficients

for these two alternate specifications by chamber. All of the other variables from
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columns 1 and 2 of Table 4.6 were included in the estimation but are omitted from

the table.!

Table Al: Models depicting alternate specifications of DW-NOMINATE

Absolute DW-NOM MajorityXPartyXDW-NOM
Coefficient House Senate House Senate
Majority 1.012%** 0.810*** 0.828*** 0.841***
(0.199) (0.231) (0.279) (0.312)
Absolute DW-NOM -2.828*** -1.957***
(0.291) (0.314)
Majority X Abs. DW-NOM 2.530%** 2.483%%*
(0.511) (0.632)
GOP -0.110 0.077
(0.259) (0.280)
DW-NOM 3.109%** 2.034%**
(0.463) (0.571)
Majority X GOP 1.212* -0.114
(0.636) (0.408)
Majority X DW-NOM -2.927*** -2.569***
(0.599) (0.805)
GOP X DW-NOM -5.482*** -3.651***
(0.558) (0.687)
Majority X GOP X DW-NOM 3.689%** 5.110%**
(1.382) (1.132)
Constant 2.096*** 1.692%** 2.072%*% 1.582%**
(0.170) (0.201) (0.273) (0.285)
Pseudo-R? 0.17 0.12 0.18 0.12
N 15,410 9,734 15,410 9,734

Clustered standard errors by conferee in parentheses

4 5<0.01, ** p<0.05, * p<0.1

The results using the absolute DW-NOMINATE specification in columns 1 and

2 suggest also support the majority loyalty hypothesis. The coefficient for majority

can be interpreted as the change in the increased probability a moderate majority

conferee will sign a report compared to a moderate minority delegate. The nega-

tive coefficient for absolute DW-NOMINATE shows that more extreme members

are significantly less likely to sign a conference report. Yet, when the interaction

! Neither of these new specifications changes the substantive interpretation of the omitted vari-

ables.
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with majority is accounted for the magnitude of this relationship is severely re-
duced for majority conferees. Figure 4.6 illustrates the logistic curve, as estimated
in the models of columns 1 and 2, that links the probability of signing to the abso-

lute value of DW-NOMINATE for majority and minority conferees.

FIGURE Al: Estimated effect of Abs. DW-NOM by majority status and chamber

House Senate
— —
R
«© o0
()] ()]
£ £
o c
= =2
] %)
2@ - 2@ -
= 3
®© ©
Q Q
< o
o o
< 4 < 4
N o~
T T T T T T T T T T
0 25 5 75 1 0 .25 5 75 1
Absolute DW-NOMINATE Absolute DW-NOMINATE
Majority Minority

As with Figure 4.5, there is a strong majority effect present in both figures
where majority conferees are likely to sign conference reports with high proba-
bility. Preferences also appear to moderate the probability of singing for minor-
ity members, with more extreme minority conferees much less likely to support
conference outcomes. The relationship of absolute DW-NOMINATE for major-

ity conferees is considerably weaker in both chambers. As with the specification

2 The other variables are held at the group median or mode as appropriate.
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used in chapter 4 these results provide further evidence that both preferences and
majority/affiliation are strong predictors of conferee decision making.

Columns 3 and 4 of Table Al show the results of a specification that inter-
acts unadjusted DW-NOMINATE with majority affiliation and party. Rather than
trying to interpret the effects of the three way interaction directly from the coeffi-
cients, Figure A2 displays the logit curves implied from the results for each of of

the four possible combinations of majority and party affiliation.?

FIGURE A2: Estimated effect of DW-NOM by majority status, party, and chamber
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Figure A2 also corroborates the evidence for a strong majority effect regard-

less of a conferee’s individual preferences as captured by DW-NOMINATE. In

3 Asin Figure A1 the other variables are held at the group median or mode as appropriate. Also,
insignificant interaction terms are excluded from the logit functions.
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this case, the result is consistent across parties as noted by the obvious symmetry
in the figures. There is also no value of DW-NOMINATE for which a majority
conferee from either chamber is less likely to sign than a minority colleague. Still,
the evidence for preference moderation is clear among minority conferees. Taken
together these two additional specifications support the analysis of the preference
moderation hypothesis in chapter 4. Finally, the three-way interaction serves to
justify the decision to focus solely on majority effects rather than considering the

possibility of separate majority effects by which party is in control.
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