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ABSTRACT

Nonvoting representatives, representing American Samoa, Guam, the Northern Mari-
ana Islands, Puerto Rico, the US Virgin Islands, and Washington, DC, inhabit a periph-
eral space within the US Congress. House rules bar them from voting on the floor, their
authority derives not from the Constitution but from statute, and the office they hold can
be revoked at the whims of Congress. Drawing on original archival research, this article
sketches out three justifications given for this institution: that nonvoting members
would increase information flows to the legislature, that they would incorporate periph-
eral territory prior to statehood, and that they would empower members to use tools be-
sides voting to exercise political power. It then evaluates the normative status of nonvot-
ing representation in democratic theory, arguing that representation without voting is
incongruent with notions of consent and equal power required for democratic self-rule.

On June 26,2020, members of the US House of Representatives debated the Wash-
ington, D.C. Admission Act, H.R. 51. The bill was introduced by Washington,
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DC’s nonvoting delegate Eleanor Holmes Norton. Pointing out that DC resi-
dents pay more federal taxes per capita than any state, that DC has a larger
population than both Wyoming and Vermont, and that in 2016 86% of DC
residents voted for statehood, Norton called a lack of statehood for DC “un-
democratic.” She cited the slogan “no taxation without representation” and
quoted Frederick Douglass to describe the treatment of DC residents as “aliens;
not citizens, but subjects.” She also told her own family’s story, describing her
great-grandfather, Richard Holmes, a man “who escaped as a slave from Vir-
ginia on a plantation, made it as far as D.C., a walk to freedom but not to equal
citizenship.” Norton continued, “For three generations, my family has been de-
nied the rights other Americans take for granted.”!

Republicans staunchly objected. Some suggested ceding DC back to Mary-
land. Others derided the lack of agriculture, manufacturing, mining, or logging
in DC; claimed that the District was not “prepared” for statehood; or proposed
that, instead of statehood, Congress should eliminate the federal income tax on
DC residents. Editorials ran on both sides of the issue. National Review (2020)
wrote that “agitation for D.C. statehood is about partisan advantage, no more
and no less.” The Los Angeles Times (2020) opined that “the District of Co-
lumbia is the only place in the continental United States where its taxpaying cit-
izens are not members of a state, have no votes in Congress and cannot even
control their own local laws and regulations . . . that’s taxation without repre-
sentation.” Noting that DC had a higher share of Black residents than any
state, the Washington Post (2020) argued that GOP opposition to statechood
was “squarely in line with its efforts to disenfranchise black people across
the country as a way to hold on to power.” After passing the House on a nearly
party-line vote, 232-180, H.R. 51 stalled in the GOP-controlled Senate and
was met by a veto threat from President Trump (Nelson and Bowden 2020).
Statehood advocates vowed to continue their fight.

The debate over DC statehood raises questions about race, representation,
and power in the US political system. The roughly 700,000 residents of DC,
along with roughly 3.5 million people living in the US territories—98% of
whom are racial or ethnic minorities (Weare 2020)—lack representatives who
can vote on laws on the floor of Congress. While the US Constitution entitles
“the People of the several States” to directly elect members of the House of Rep-
resentatives (Art. I, Sec. 2, Cl. 1) and the Senate (Amendment XVII, Cl. 1), res-
idents of DC or the territories are not included in this language. Instead, they are
represented in the House of Representatives by elected nonvoting members: del-
egates (in the case of American Samoa, Guam, the Northern Mariana Islands,

1. Washington, D.C. Admission Act, Cong. Rec. H2532 (2020), https://www.congress
.gov/116/crec/2020/06/26/CREC-2020-06-26-pt1-PgH2521-4.pdf.
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the US Virgin Islands, and Washington, DC) or resident commissioners (in the
case of Puerto Rico).>

Nonvoting representatives inhabit a liminal space in Congress. They are
charged with exercising voice without a vote. On the one hand, they regularly
sponsor and amend legislation. They join party and caucus leadership. They
serve as voting members of standing and conference committees (Lewallen
and Sparrow 2018; DeHart 2020), maintain offices and websites, employ staff,
and earn the same salary as their 435 voting colleagues (Brudnick 2019, 1).
And vyet they are barred from the core legislative function: to vote on final
passage of legislation. House rules bar them from voting both on the House
floor and, in some Congresses, in the Committee of the Whole.® They can nei-
ther preside in the House nor cast a ballot for Speaker (Davis 2019, 1). Their
authority derives not from the Constitution but from statute,* and the office
they hold can be revoked at the whims of Congress. They are, in short, second-
class members of Congress, entrusted to represent but not granted the power
to vote. In the words of the DC Circuit Court of Appeals, they “always have
been perceived as would-be congressmen who could be authorized to take part
in the internal affairs of the House without being thought to encroach on the
privileges of membership.”’

Nonvoting representatives also inhabit a peripheral space within the study
of Congress (Lewallen and Sparrow 2018, 734, 751). As Wasniewski et al.
(2013, 14) note, “the notion of representation on the periphery of a democracy,
which is embodied by statutory representatives to Congress, is understudied
and ripe for scholarly exploration.” They are unmentioned in nearly all avail-
able introductory textbooks of American government (Sparrow 2017, 494-
95; for a lone exception, see McClain and Tauber 2013). They are also left
out of measures of legislative behavior that rely on roll call voting (Poole
and Rosenthal 2007) and excluded from descriptive data sets (Reynolds 2021).
Schoolchildren learn that there are 535 members of Congress—not 541. Over-
all, there is a dearth of understanding about why the institution of nonvoting
representative exists, how it has been accounted for over time, and what it

2. The Cherokee Nation is also provided with a delegate to Congress under the 1835
Treaty of New Echota (Rosser 2005). Kimberly Teehee was nominated to the post in 2019
but has not yet been admitted by the House as a delegate.

3. Rules of the U.S. House of Representatives, 117th Cong., rule 3, cl. 3; see also
Bevacqua (2012, 65-68) and DeHart (2020, 8).

4.48 U.S.C. §§ 891-894 (Puerto Rico), 48 U.S.C. §§ 1731-1735 (American Samoa),
2 U.S.C. § 25a (District of Columbia), 48 U.S.C. §§ 1711-1715 (Guam and the Virgin Is-
lands), and 48 U.S.C. §§ 1751-1757 (the Northern Mariana Islands).

5. Michel v. Anderson, 14 F. 3d 623 (1994), U.S. Court of Appeals, Dist. of Columbia
Circuit, 14:631.
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demonstrates about the ambiguities latent in American democratic and im-
perial ideals.®

This article highlights three justifications for the institution of nonvoting
representative, arguing that none of these justifications cohere with the require-
ments of democratic politics. Drawing on the papers of former nonvoting mem-
bers of Congress themselves, as well as oral histories, correspondence, and
other archival research,” alongside sources from American political develop-
ment, congressional history, and the history of American empire, I argue that
nonvoting representation is incongruent with notions of consent and equal
power required for democratic self-rule. The article begins by outlining three
justifications for the nonvoting representative: that nonvoting members would
increase information flows to Congress (the epistemic justification), that they
would incorporate peripheral territory prior to statehood (the territorial justi-
fication), and that they would empower members to use tools besides voting to
exercise political power (the empowerment justification). It then critiques these
justifications, arguing that the institution of nonvoting representative violates
principles that (i) citizens retain equal power to affect formal political outcomes
and (ii) elected representatives consent to coercive law through voting. Recon-
structing and critiquing justifications for nonvoting representatives uncovers
tensions between core and periphery, democracy and empire, and citizens and
“almost citizens” (Erman 2018) ingrained in American political thought.

EPISTEMIC JUSTIFICATION: SHARING INFORMATION

Nonvoting representation has been a feature of the Congress from the Third
Congress, in 1794, to the present day (for histories of the institution, see Rod-
riguez 1921; Pomeroy 1947; Brown 1950; Tice 1967; Tansill 1978; Davis 2015).
It is an anomalous institution. That the US Congress grants nonvoting member-
ship to representatives of its territories and capital city is an arrangement unique
both internationally (Holtzman 1986, 251-52; Fish and Kroenig 2009; Klemek
2016) and domestically.® What reasons have been given for this institution?

6. See Brown (1950), Carter (1955, 522), Holtzman (1986), Lewallen (2017), Sparrow
(2017, 489), Lewallen and Sparrow (2018), and Lindberg (2020).

7. For archival research methods, I benefited from Skemer (1991) and Frisch et al. (2012).
I also thank John Dearborn for a useful syllabus entitled “Archival Research: Historical Re-
search in Political Science.” Archives consulted are listed in the appendix.

8. Two similar institutions exist in the United States. First, a “Shadow Senator” is elected
by citizens of Washington, DC. The Shadow Senator is charged with advocating for DC
rights but lacks the power to vote in the Senate (or, for that matter, almost any other official
power at all, outside gallery passes and the ability to have lunch in the Senate dining room;
Musgrove 2017; Mantueffel 2018). Second, Maine, alone among all state legislatures, seats
designated tribal representatives in its state legislature, representing the Penobscot Nation,
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Why does it exist? In this section, I consider one school of thought, the epistemic
justification, which holds that nonvoting representatives provide crucial infor-
mation to lawmakers that increases legislative effectiveness and leads to better
policy making. Under this justification, nonvoting representatives are a constitu-
tional innovation that, while respecting limitations on who can vote in national
assemblies, nonetheless enhances legislative capability by providing information
from geographically distant possessions, improving “informational efficiency”
to legislators (Gilligan and Krehbiel 1990; Curry 2015,22-41). The information
they share leads to more knowledgeable lawmaking, and their presence is desir-
able from the standpoint of well-informed public policy.

Nonvoting members of Congress date to the origin of the republic. Follow-
ing the 1783 Treaty of Paris, the newly independent United States asserted con-
trol over a vast swath of western territory, land settled by Native Americans and
extending as far west as the Mississippi River (Tice 1967, 2; Frymer 2017, 32~
36). Grappling with the process for admitting new states, the Congress of the
Confederation was faced with a secondary question: until granted statehood,
how should these newly claimed territories be governed?

In response, on March 1, 1784, a three-person committee chaired by Thomas
Jefferson issued a report on territorial incorporation (Thomson 1848, 530-31).
The report, billed “Jefferson’s Plan,” first formalized the idea of a nonvoting
representative (Alden 1901, 475): “Until such admission by their Delegates into
Congress, any of said States, after the establishment of their temporary govern-
ment, shall have authority to keep a sitting member in Congress, with a right of
debating, but not of voting” (Jefferson 1784/1952; see also Tice 1967, 12). This
committee language was codified in the Northwest Ordinance of 1787, a law
that created the Northwest Territory. The delegate function was essentially
unchanged from the 1784 committee report: the Northwest Ordinance laid
out the process for the Northwest Territory “to elect a delegate to Congress,
who shall have a seat in Congress, with a right of debating but not voting during
this temporary government” (Merriam 1888; Avalon Project 2008, sec. 12;
Frymer 2017, 55).

After the adoption of the Ordinance of 1787, the first such delegate, James
White, from the Territory South of the River Ohio, presented his credentials for
consideration by Congress in 1794. Arguments were made about the desirability
of territorial delegates at all, and whether White should be seated in the Senate or
in the House (Tansill 1978, 96; Bloom 1995). Constitutional questions were
raised. And there were questions about the role of nonvoting representatives

the Passamaquoddy Tribe, and the Houlton Band of Maliseet Indians. The Maine tribal rep-
resentatives are unable to vote but can sponsor bills (Loring 2008; DeHart and Mamet

2020).
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in the Congress. One speaker analogized the nonvoting delegate to a printer,
who “may be said to argue and influence, when he comes to this House, takes
notes, and prints them in the newspapers.” Others suggested that White occupy
a more substantive role. Samuel Dexter “was clear that the House had a right to
consult, or admit to the privilege of debating, any individual who they thought
proper.”” By consulting with the House and debating alongside colleagues, the
logic goes, a nonvoting delegate could provide useful information about his ter-
ritory to lawmakers, enhancing their capacity to govern.'® Congress voted to
seat White, creating an institution that persists today.

A broader explication of the epistemic justification comes from a congres-
sional debate over the territory of New Mexico in 1850. Amid a border dispute
between New Mexico and Texas, Congress debated admitting a territorial del-
egate from New Mexico. John Crowell of Ohio rose to speak, arguing that seat-
ing a delegate from New Mexico would not reflect a substantive position on the
border dispute. In that speech, Crowell reflected on the common understanding
of territorial delegates as providing an informational benefit to Congress:

Why were delegates admitted at all? Congress needed information. It
might be obtained by the admission of delegates; it might be obtained
by the organization of committees to sit during the sittings or during the
recess of Congress, to enlighten this body upon important matters upon
which it might be called to legislate. That information might be obtained
in a variety of ways. But the right to legislate carries with it the right to
obtain the information upon which that legislation was to be based. . . .
It was most important that Congress should be acquainted with the coun-
try under its jurisdiction, and he knew of no better mode by which that in-
formation could be obtained than by admission of a Delegate.'!

Under Crowell’s logic, nonvoting representatives are an institutional innova-
tion providing crucial information to a government about its imperial posses-
sions. Indeed, evidence from the circulars sent by early delegates to their con-
stituents suggests that these delegates tended to concern themselves with issues
of local concern in their writing (Cunningham and Cappel 1978, xlii). In the
words of Crowell, territorial delegates bring to Congress information about
“the country under its jurisdiction.” Nonvoting representatives are desirable

9.4 Annals of Cong. 885-86 (1794).

10. Territorial delegates were not the only representatives of the territories to the federal
government. Territorial assemblies also sent numerous resolutions and memorials to Con-
gress (e.g., Squire 2012, 110), as well as citizens’ petitions to Congress. Shadow Senators also
informally represented their territory prior to incorporation (Jackson 1989, 308). I thank an
anonymous reviewer for raising this point.

11. Cong. Globe, 31st Cong., 2d Sess. 1401 (1850).
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under this view because they use their voice to increase information flows to
the legislative assembly, enhancing the quality of legislative decision-making
in turn.

TERRITORIAL JUSTIFICATION: REPRESENTING EMPIRE

Alongside its need for local knowledge, a second justification for nonvoting
members is to incorporate the US imperial periphery into its democratic legis-
lative institutions—that is, the territorial justification. At the core of the origi-
nal conception of territorial delegates as articulated through the US state for-
mation process was its provisional status and its attendant connection to ideas
of race, settler colonialism, and empire. Under this justification, the institution
of nonvoting representative incorporates second-class territory prior to state-
hood. Whether or not a representative was permitted to act by voting depended
on the territorial status of the representative’s district.

From the origins of the republic, statehood was vital to the national imaginary.
What Jefferson was to call the “empire of liberty” was expanded as new states
joined the union (Dahl 2018, 66; more generally, see Hendrickson 2009). Yet
it remained a question as to how those places would be represented in the federal
government. Silas Deane, then envoy to France, opined in a 1776 letter that after
the western territory of Ohio has 1,000 families who “contribute their proportion
of the publick expense of the continent, or United States . . . [it] shall be entitled to
avoice in Congress” (1776/1918, 3). Thomas Paine, in his 1780 pamphlet Public
Good, offered a more detailed answer to this question. He wrote that “as new
emigrants will have something to learn when they first come to America, and a
new state requiring aid rather than capable of giving it, it might be most conve-
nient to admit its immediate representation into Congress, there to sit, hear
and debate on all questions and matters, but not to vote on any till after the ex-
piration of seven years” (Paine 1780/1894, 66; see also Hulbert 1918). The con-
gressional delegate position, in Paine’s view, was a kind of civic apprenticeship
designed for the representatives of new states to acclimate to lawmaking.

Congress adopted a slightly different proposal than Paine suggested, codi-
fying the territorial justification through the Northwest Ordinance and its
three-tiered process of statechood (Onuf 2019). First, Congress would appoint
a governor, secretary, and three federal judges for a territory. Second, once
there were 5,000 male voters, citizens could elect a legislative assembly, and
the territory was also entitled to a nonvoting delegate.'? Third, once there

12. At first, territorial delegates were elected directly by the territorial legislature, but by
roughly 1817 delegates were elected by the citizens of the territories directly (Tice 1967, 19,
116).
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were 60,000 inhabitants, a territory could hold a constitutional convention,
elect a state government, and apply for statehood (Lamar 2000, 7). The dele-
gate would represent their territory only until that territory became a state, at
which point a state would be granted voting members of the House and Senate
pursuant to the Constitution (Leibowitz 1978, 455-56). This process, super-
seded by the Northwest Ordinance of 1787, was not followed in process. Re-
flecting beliefs about the degradation of frontier society, the first stage was of-
ten skipped, with Congress instead imposing nonparticipatory government
(Duffey 1995, 954; Onuf 2019, 43, 45). Population thresholds were ignored
(Squire 2012, 103-8). Territories were at times split into two—often with
the encouragement of their territorial delegate (Glassman 2007, 282-83).
Multiple petitions for statechood were denied, including from the territories
of Lincoln, West Dakota, Deseret, Cimarron, and Montezuma, barring entry
to the first stage of the statehood process (Immerwahr 2019, 30). Delegates be-
came involved in the statehood process by participation in the House Commit-
tee on Territories (Lindberg 2020). In short, the statehood process was gener-
ally more chaotic than the defined three-stage process.'>

The general framework of the Northwest Ordinance explains the original
provisional status accorded to nonvoting representatives: that they would serve
only until their territory gained statehood. Consider the series of initial con-
gressional delegates. In the Third and Fourth Congress, Delegate White repre-
sented the Territory South of the River Ohio. It became the state of Tennessee.
In the Sixth Congress, William Henry Harrison represented the Territory North-
west of the River Ohio as delegate, a seat the future president won by a single
vote (Bloom 1977, 7).* It became the states of Ohio, Indiana, Illinois, Michi-
gan, Wisconsin, and Minnesota. In the Seventh Congress, Narsworthy Hunter
represented the Mississippi Territory as delegate (Bloom 1975). It became the
states of Mississippi and Alabama. This pattern—that delegates represented ter-
ritories that were to become states—held from 1754 through 1959, when Ha-
waii, represented by Elizabeth Farrington, achieved statehood."’

13. Territorial delegates would at times work together on statehood issues. Rep. Samuel
J. Randall stated in 1871 that nonvoting members formed a “quasi committee . . . they meet
together both socially and in a legislative sense, and they will seek through one of their num-
bers to instruct and enlighten the Committee on the Territories” (Cong. Globe, 42nd Cong.,
2d Sess. 118 [1872]; see also Wasniewski et al. 2013, 45; Lindberg 2020, 168-69).

14. One account notes that, as delegate, Harrison “secured the passage of a bill . . . which
in time did far more for the good of his country, than his great victory over the Prophet at
Tippecanoe, or his defeat of Tecumseh at the battle of the Thames” (McMaster 1885/
1928, 481-82; see also Farrand 1896, 18n7).

15. One colorful illustration portrays the importance of statehood for the territorial del-
egates. Elizabeth P. Farrington served as delegate from Hawaii from 1954 to 1957, a post she
was appointed to upon the death of her husband, Joseph Farrington, who was delegate from
1943 to 1954. She describes how Joseph proposed matrimony to her in 1917: “He said, ‘I
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From the time Vermont joined the union in 1790 to Arizona’s statehood in
1912 as the last of the contiguous 48 states, the US statehood process was com-
plex and contentious. As early as in Madison’s Notes of Debate in the Federal
Convention of 1787, Gouverneur Morris argued that western states should
have less voting power than the eastern states in the national government,
not on racial grounds but because the new western states “will know less of
the public interest” and will be less burdened in wartime by maritime responsi-
bilities (Madison 1966, 244).'® The statehood process was affected by strategic
calculations about partisan control (Stewart and Weingast 1992; McCarty etal.
2002; Murphy 2008), the advent of gold and silver in California and Nevada,
religious concerns in Utah (Lyman 1986; Verdoia and Firmage 1996), and an
apprehension, like Gouverneur Morris’s, about western political power.

Above all, the statehood process was driven by race. Territories with a higher
percentage of whites tended to achieve statehood more quickly than territories
with larger nonwhite populations, such as Oklahoma, New Mexico, Arizona,
and Hawaii (Sparrow 2017, 488). As Paul Frymer (2017, 28) writes, “the pre-
dominant desire for a white nation meant that decisions about expansion were
consistently calculated in light of the ability of the nation to settle land with a
sufficient number of white settlers; a majority white population was a necessary
condition for statehood.” Political leaders of different parties and regions con-
sistently referred to the United States as a “white nation” and argued that “to be
an American meant to be white,” both before and after the question of slavery
was settled (18, 20). As just one example, in the 1903 debate over statehood for
Oklahoma and New Mexico, Senator Albert Jeremiah Beveridge of Indiana de-
rided New Mexico as “more of a Spanish country than an American country.”
The people there were “to a large extent un-American,” deficient in their “intel-
lectual development,” and lacking “homogeneousness in language and in fit-
ness for self-government . . . this homogeneousness we must adhere to and
maintain under all circumstances” (quoted in Holtby 2012, 60-61). Race
played a crucial role in dictating which territories became states—and when
(Du Bois 1909/2007, 49-58; Tate 1962; Saler 20135, esp. 251-57).

In turn, racial minorities have tended to be territorial delegates at a far
greater rate than whites. From the first to the 117th Congress, 1.8% of all

want you, of course, to say “yes,” but I don’t want you to say “yes” right away. I want you to
take a long time to consider it and think about it, because,” he said, ‘there will be many times
in my life I’ll have to sacrifice you and the children we hope to have for the cause of state-
hood, because I'm dedicating my life to it. And I want you to know that and think it over.’
So what does a girl in love do? I said ‘yes’ anyway, right away.” Oral History Interview with
Elizabeth P. Farrington, March 10, 1978, box 1:3, Former Members of Congress, Inc., Oral
History Interviews, Manuscript Division, Library of Congress, Washington, DC, 9.
16. 1 thank the editors of American Political Thought for this suggestion.
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members of the House have been nonvoting representatives—while 3.5% of
Black members, 26% of Hispanic members, and 34% of Asian Pacific Amer-
ican members of Congress have been nonvoting members.'” Moreover, the
delegate from Washington, DC, a place with a long history of racial injustice
and a far greater share of Black residents than any state, lacks a vote on the
floor of Congress (Kijakazi et al. 20165 Asch and Musgrove 2017; Hyra 2017).
Rather than being racially neutral, the territorial justification of nonvoting
representation as a means to incorporate the periphery into the national whole
is wedded to ideas of white racial superiority.

The position of nonvoting delegate has also reflected the way in which US
political institutions modeled imperial ambition (Frymer 2017, 25-27; more
generally, see Williams 1980; Hendrickson 2009; Hopkins 2018; Immerwahr
2019). In geopolitical terms, territorial delegates ensured that far-flung areas
would not rebel against the United States. The delegate granted peoples in these
areas a voice in order to prevent their exit (Hirschman 1970).'® Yet this voice
was granted selectively. In the nineteenth century, nonvoting delegates only rep-
resented incorporated territories, and so unincorporated Indian Territory lacked
any formal representation in Congress. Andrew Jackson promised statehood
to the Indian Territory, but this proposal was never implemented by Congress
(Immerwahr 2019, 39-40). Although a territory for over 70 years, it never re-
ceived a congressional delegate. Instead, the territory was gradually whittled
away with the formation of the Wisconsin Territory, the Dakota Territory,
the Kansas Territory, and the Nebraska Territory—all of which were incorpo-
rated territories, and therefore represented by delegates in Congress. By the
time Oklahoma achieved statehood in 1907, in the last area known as Indian
Territory, the population was less than one-quarter Native American (44).

As the US empire grew, the institution of nonvoting representative persisted
in Congress. The Insular Cases rendered the people in new US imperial posses-
sions second-class citizens (Sparrow 2006; Erman 2018). Puerto Rico, a US com-
monwealth, has had a resident commissioner since 1901, elected to a four-year
term, as did the Philippines, from 1907 until its independence in 1946 (Tansill
1978; Erman 2018, 46-73). Starting in the mid-twentieth century, the institution
of nonvoting representative has been extended to the District of Columbia
(1971), Guam (1972), the US Virgin Islands (1972), the Northern Mariana Is-
lands (1978), and American Samoa (1981), all territories with little to no hope
of achieving statehood (Faleomavaega 1995, 213, 32-46). Some, such as Sen-
ator Robert Byrd (1967), defended the institution of nonvoting representative as

17. My calculation is based on the Office of the House Historian’s “Search the People of
the People’s House” tool, available at https://history.house.gov/People/Search/. See also Tong
(2011, 1-2), Wasniewski et al. (2013, 2, 19), and Office of the House Historian (2021).

18. I thank Bartholomew Sparrow for suggesting this important point.
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appropriate to territories because, he argued, not all territories should be incor-
porated as a state. This justification is embedded in American political practice,
for the nonvoting member, an institutional voice for territorial possessions, is
part of a broader federal role in imperial governance that continues today.'

EMPOWERMENT JUSTIFICATION: REPRESENTATION
BEYOND VOTING

Nonvoting representation allows those on the political periphery to exercise a
voice in national policy making. This is the empowerment justification, whereby
nonvoting representatives draw on tools other than voting to advance their
interests. Under this justification, voting is not a necessary component of the
act of representation. Even as second-class members of Congress, nonvoting
members engage in an array of representative activities, such as sponsoring
and cosponsoring legislation (Lewallen and Sparrow 2018), participating in
committee hearings and party caucuses, conducting oversight, corresponding
with federal agencies on behalf of constituents, giving floor speeches, issuing
press releases, and using the stature of their office to rally public opinion. By
speaking for those affected by a political decision, this justification assigns these
activities as forms of democratic political representation. It also authorizes some
form of self-governance among people not living in US states.

The example of the Reverend Walter E. Fauntroy, nonvoting delegate from
DC, offers a compelling depiction of the empowerment justification. In 1971,
for the first time since Reconstruction, Washington, DC, gained the right to
elect its own nonvoting representative to Congress.”” Buttressed by civil rights
advocates, Fauntroy announced his candidacy for the position. He had a ster-
ling résumé: a confidant of Rev. Dr. Martin Luther King Jr., Fauntroy had
helped to coordinate the 1963 March on Washington, the 1965 march from
Selma to Montgomery, and the 1968 Poor People’s Campaign—and he had also
served as King’s personal representative to Presidents Kennedy and Johnson

19. The US Department of the Interior’s Office of Insular Affairs carries out federal policy
for American Samoa, Guam, the Northern Mariana Islands, and the US Virgin Islands—
sometimes interfering with the rights of nonvoting delegates and with the interests of Con-
gress. As Phillip Burton, chairman of the Subcommittee on Territorial and Insular Affairs,
wrote in Sharpie at the bottom of an official letter to the director of the Office of Territorial
Affairs, “We expect to be consulted prior to any decisions being made!” Letter from Phillip
Burton to Fred Zeder, October 13, 1976, Burton Papers, carton 14, folder 2.

20. That DC lacked voting representation in Congress was a by-product of the framers’
commitment to federal superiority over the capital city. James Madison, for example, makes
this argument in Federalist 43, defending the Enclave Clause of the Constitution (Art. I,
Sec. 8, Cl. 17; Hamilton et al. 2001, 222-23).
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(Fauntroy 2001b; Office of the House Historian, n.d.). Connected to his civil
rights advocacy was a sustained interest in the District of Columbia and its pe-
culiar political situation. “Although the Delegate is but a faltering step in the
right direction,” Fauntroy’s candidacy announcement stated, “I have come to
recognize that it can be an office of importance.”*! He ran against Julius Hob-
son, a statehood activist whose confrontational style contrasted with Fauntroy’s
more gradualist approach (Musgrove 2017, 4-6); Republican John Nevius; and
Independent Frank Kameny, a civil libertarian and activist who was the first
openly gay person to run for Congress in the United States.**

It was a spirited campaign.”® Fauntroy’s campaign memos detail how he
viewed the position of delegate. His vision for the office was centered on the
fight for DC Home Rule, not through his vote but by building coalitions with
other members of Congress.>* A shrewd organizer, Fauntroy emphasized the
bottom-up nature of his candidacy: “The effectiveness of the nonvoting dele-
gate for the cause of genuine Home Rule will not be in his ability to wheel
and deal on the Hill, but rather in the extent to which the people of this city
are organized and can be mobilized behind his leadership to bring pressure
on the Congress for Home Rule.”?® After a sprint of campaign events and ce-
lebrity appearances, including Muhammad Ali and Aretha Franklin, Fauntroy
won the election with 58.44% of the vote.”® He took his seat in Congress on
March 23,1971, becoming DC’s first congressional representative in 96 years.

Immediately upon being seated in Congress, Fauntroy faced a formidable
obstacle to winning Home Rule: Rep. John L. McMillan (D-SC), chairman of
the Committee on the District of Columbia. McMillan’s committee was where,
year after year, even after passing in the Senate, the DC Home Rule bill went to

21. Statement of Walter E. Fauntroy, October 12, 1970, Fauntroy Papers, pt. I, box 2,
folder 7.

22. “Kameny for Congress Committee,” February 22, 1971, Vincenz Papers, box 17,
folder 1.

23. Days before the election, Frank Kameny led 50 people to the White House with
“Kameny for Congress” placards, chanting “two, four, six, eight, gay is just as good as
straight . . . three, five, seven, nine, lesbians are mighty fine.” His campaign is historically sig-
nificant in the annals of LGBT political campaigns in the United States (Clendinen and
Nagourney 2001, 123). Kameny was a staunch critic of Fauntroy’s prejudice against ho-
mosexuality. Letter from Kameny to Fauntroy, May 30, 1972, Kameny Papers, box 111,
folder 9.

24. Campaign Strategy Memo, November 12, 1970, Fauntroy Papers, pt. I, box 31, folder 15,
2. Other important issues for his campaign were nondiscrimination in federal employment,
freeway development, and gentrification.

25. “Bishop Williams Endorses Fauntroy for Congress; Fauntroy Claims Organization Is
Most Important,” November 7, 1970, Fauntroy Papers, pt. I, box 31, folder 22.

26. Campaign Strategy Memo, November 12, 1970, Fauntroy Papers, pt. I, box 31,
folder 15, 2.
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die. McMillan himself was a staunch segregationist with deeply held views
about Black inferiority (Niekrasz 2015). As one account notes, McMillan once
sent DC mayor Walter Washington a truckload of watermelons to convey his
dismay with the DC budget (Jaffe and Sherwood 1994, 28, 62).2” McMillan’s
district, South Carolina’s Sixth (once represented by John C. Calhoun), had a
large minority of Black voters, especially after the passage of the 1965 Voting
Rights Act. Yet he was the core obstacle to Fauntroy’s winning of Home Rule
for the District of Columbia. No matter how much pressure he felt from the Sen-
ate, the White House, and the public, McMillan remained unmoored in his op-
position. His committee had sole jurisdiction to consider Home Rule legislation
in the House, and, absent a hard-to-achieve discharge petition, the Home Rule
bill had to pass the committee to be considered on the floor. Yet its chairman
would not budge. Year after year, McMillan stymied Home Rule.

Faced with this challenge, Fauntroy devised a creative strategy for wielding
power without a vote. He traveled to McMillan’s South Carolina district and
organized Black voters to defeat McMillan in a primary. He promoted rival
candidates, organized in Black churches, and worked to develop a network
of activists who would register voters and build political power—especially
in places where African Americans could provide the margin of victory
(Fauntroy 2003, 42-43). He also sent mailers. While nonvoting representatives
lack the right to vote on the House floor, in a precedent established in the de-
bate over the seating of the first delegate in 1794, they retained the right to
frank (to send mail for free). Fauntroy used that frank to great benefit. “I took
the names of about 100,000 people I had collected in the march on Washing-
ton, and Selma and Montgomery, and I wrote them and introduced my Home
Rule Bill,” including a number of Black voters in McMillan’s district (Fauntroy
2001a, 23-24).

27. In his papers, one constituent wrote to express the opinion that “you do not go along
with Home Rule for the District . . . [because| whenever the Black [sic| get in power they do
nothing but for their own.” Responds McMillan, “I appreciated your letter of January 23
and the information contained in the same. You can rest assured that I will never support
Home Rule for the District of Columbia as long as I am a Member of Congress.” Another
constituent, a school superintendent, wrote to express concern about a federal inquiry re-
garding the “release” of certain Black faculty. Responds McMillan, “I regret to learn that
the Civil Rights officials, who seem to be busy at all times trying to stir up some trouble in
our schools, continue to give the schools in South Carolina trouble. I do hope that they will
see that they are in error in trying to stir up trouble in District Two.” McMillan’s papers also
contain “Memorandum to Members” from the American States’ Rights Association on the
perils of school desegregation and the “moral and civic laxness of the negro race.” See letter
from John L. McMillan, January 26, 1972, box 6, folder 209, letter from John L. McMillan,
April 14, 1972, box 2, folder 31, and “Memorandum to Members,” November 19, 1954,
American State’s Rights Assn., Inc., box 6, folder 205.
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Fauntroy’s strategy was a daring and highly unusual move: one Democratic
member traveling to the district of another to rally voters to defeat the incum-
bent. Fauntroy began this organizing in 1965, before he was elected to Con-
gress, but escalated his efforts as soon as he was seated. He framed his argu-
ment in terms of the interests of DC, stating that “the great majority of District
voters . . . are just fed up with having South Carolina voters elect a man who,
in fact if not in name, serves as our Mayor.”*® He also made his case in terms
of McMillan’s fitness to serve, calling him “elderly” (McMillan was born in
1898 and elected to Congress in 1939), as well as “unresponsive to the national
will.”? Fauntroy also defended his decision to escalate the anti-McMillan
campaign after joining Congress. “I served notice when I went to Capitol Hill
that I was going to help those who helped me do things in the Congress for the
District of Columbia and that I’d do the best I could to help those out of office
who opposed us.”?° Above all, he framed his campaign in terms of civil rights
and African American political power, remarking that the campaign would
“serve notice that we’re learning the arithmetic of power politics.”>!

Chairman McMillan was furious. One constituent wrote McMillan in 1970
to urge him to “get the Whites out in the biggest number ever to show the press
and those that are fighting you that we can still present our strength when it is
needed.” Responds McMillan, “I appreciated your letter and hope that all el-
igible white voters will go to the polls and vote on the 23", All the radio sta-
tions in Washington are advertising for people to come . . . the head of the outfit
is Rev. Fauntroy, who is one of the leading militant negroes in the city.”** And
yet it was Fauntroy who—after seven years of organizing—succeeded, when
John Jenrette, a liberal state representative from Myrtle Beach, defeated Mc-
Millan in the 1972 Democratic primary. “When he [McMillan] went down,”
Fauntroy noted, “we had a big parade at 14™ and U Street, with a sign, ‘Johnny
Mac Ain’t Coming Back’” (Fauntroy and Avoice Virtual Library Project of the
Congressional Black Caucus Foundation 2007,29:05). A new Black chairman,
Charles Diggs, took control of the Committee on the District of Columbia, and
in 1973 the DC Home Rule Act was passed by overwhelming votes in the
House and Senate and signed into law by President Nixon (Fauntroy 2003,

28. Statement by Walter E. Fauntroy, January 5, 1971, Fauntroy Papers, pt. I, box 31,
folder 30.

29. Statement by Walter E. Fauntroy, January 5, 1971, Fauntroy Papers, pt. I, box 31,
folder 30.

30. Statement of Congressman Walter E. Fauntroy on the South Carolina Trip, n.d.,
Fauntroy Papers, pt. I, box 31, folder 32; emphasis in the original.

31. David Holmberg, “District Group to Work for McMillan Foe,” Evening Star, June 16,
1970, McMillan Papers, box 8, folder 308.

32. Letter from John L. McMillan to R. W. Byrd, June 17, 1970, McMillan Papers, box 6,
folder 202.
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40-56). Fauntroy’s audacious strategy had succeeded. Even without a vote on
the floor of Congress, his nonvoting seat had empowered him to act.

The empowerment justification was also crucial to Congressman Phillip
Burton, the leading architect of the mid-twentieth-century expansion of non-
voting representatives. As chairman of the House Subcommittee on Territorial
and Insular Affairs, Burton shepherded through Congress the position of non-
voting representative from Guam, the US Virgin Islands, the Northern Mariana
Islands, and American Samoa. His papers reveal the importance he placed on
empowering those in the territories as participants (although not coequals) in
the act of governance. “The people themselves govern best when they control
their own destiny,” Burton declared in a major speech on the subject in 1978.
“I think it has been demonstrated and is fundamentally important that the peo-
ple have their own voice—someone responsible to them every two years.”>?
When the nonvoting delegate from American Samoa was approved by the
House, Burton received a glowing telegram from American Samoa governor Pe-
ter Tali Coleman, writing that “for 78 years, this U.S. territory has been under
the understanding tutelage of the United States. . . . Participation of an elected
delegate from this territory puts us on a similar footing with other U.S. territo-
ries. It would also show to the other island countries or territories in the South
Pacific . . . that the United States also respects and appreciates the devotion and
loyalty of the people of American Samoa to their mother country.” Even with-
out a vote, the delegate position would empower territories as “part of the
American family,” Coleman wrote.>*

More recently, nonvoting members of Congress have used a variety of tools
besides the vote to act on behalf of their constituents. The resident commissioner
from Puerto Rico allies frequently with the Congressional Hispanic Caucus
(Lafontaine 2011, 487-88), a variety of nonvoting delegates have held leader-
ship roles within the Congressional Asian Pacific American Caucus (Tong
2011, 4-5), and Ben Blaz, delegate from Guam, was even elected as president
of the 1985 freshmen class of House Republicans (Holtzman 1986, 249). They
have used the access accorded to their office. Donna Christian-Christensen, for-
mer delegate from the US Virgin Islands, would “take advantage of an abrupt
interruption in a committee hearing [when a vote is called on the House floor]
to start a one-on-one conversation with the often-high-powered witnesses.
‘Sometimes it’s given me an opportunity to speak to a [Cabinet]| secretary or
somebody who’s testifying, and I get face-time to speak about my issues’”

33. Phillip Burton, “Speech before the Congress of Samoan Organizations, State Capital,
Honolulu, Hawaii,” December 23, 1978, 3, Burton Papers, carton 14, folder 7.

34. Telegram from Peter Tali Coleman to Phillip Burton, August 5, 1978, Burton Papers,
carton 14, folder 6.
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(quoted in Kitto 2009). They have also used rhetoric. This sentiment was ech-
oed by Anibal Acevedo-Vila, a former resident commissioner from Puerto Rico:
“It’s a matter of having the arguments on your side and identifying who is going
to be your champion” (Kitto 2009). Former delegate Elizabeth P. Farrington
notes in an oral history interview, “Of course, being a delegate I had no vote
whatsoever, but I always tried to get my friends to vote the way I wanted.”?’
Under this justification, the nonvoting representative draws on a range of tools
besides voting—tools like the congressional frank and a public platform, the
hearing, and the strategic alliance—to act on behalf of their constituents. They
use voice even without a vote.

NORMATIVE CHALLENGES TO NONVOTING
REPRESENTATION: VOTING AS VOICE

The article so far has sketched three justifications for nonvoting representation
in American political thought and practice. This section asks about the veracity
of these three justifications in the context of democratic politics and the Amer-
ican political tradition. Institutions of representation without voting raise a puz-
zle: is voting a necessary component of representation in a democratic polity?

There is a lacuna in reflections on whether, or how, the representative’s vote
might be necessary to her voice in contemporary literature on representation.
Hanna Pitkin’s seminal The Concept of Representation explicates different
types of representation yet offers no account of the normative importance of
voting by representatives, other than a few fleeting references to legislators cast-
ing votes (1967, 144-45, 222-23).%¢ The absence of attention to voting in
Pitkin’s account has only been amplified in more recent normative work. Amid
the explosion of scholarship on representation, especially after Mansbridge
(2003), theorists have turned their attention to constructivist accounts, whereby
representation helps form political identities and mobilize constituencies
(Saward 20105 Disch 2011; Sande et al. 2019); to disaggregating the concept
of representing into its component parts (Rehfeld 2018); and to nonelectoral
representation, whereby, even without being formally authorized, an individual

35. Oral History Interview with Elizabeth P. Farrington, March 10, 1978, Former Mem-
bers of Congress, Inc., Oral History Interviews, box I:3, 55.

36. As Pitkin was later to remark, her argument “more or less equated democracy with
representation, or at least with representative government. . . . That assumption is not exactly
false, but it is profoundly misleading, in ways that remain hidden if one treats it as an axiom
and asks only technical rather than fundamental theoretical questions” (2004, 336). The
problem then is that The Concept of Representation elides what democratic representation
must look like (Dovi 2016, 4-5) and what modes of voice are required.
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or organization can make a claim to represent a constituency (Urbinati and
Warren 2008, 402-6; Rehfeld 2009; Saward 2010; Montanaro 2012). This
work has opened up the concept of representation to a constellation of relation-
ships beyond the traditionally understood authorizing relationship between a
voter and elected officials. It “conceives representation expansively,” notes
one survey (Wolkenstein and Wratil 2020, 3). But this literature tends to discuss
voting in the context of constituents voting for representatives—not in the con-
text of how a representative exercises voice once she is seated in a legislature. Put
otherwise, when queried about how an elected official is to represent her con-
stituents after taking office, the expansive definition of representation obfus-
cates voting as voice.

This section argues that voting is the sine qua non of representation for an
elected legislator in a democracy. This is for two reasons. First,  argue that giv-
ing legislators a vote is one means by which the people consent to coercive laws.
Without a vote on these laws, it is not clear why they should retain a coercive
force. Second, democratic representation requires some sort of equality of for-
mal power. Theories of representation that do not prioritize the representa-
tive’s vote are themselves insufficient, for they do not capture the role that vot-
ing plays in providing citizens an equal voice in the democracy.

DEMOCRATIC CONSENT AND POLITICAL LEGITIMACY

Why must voting be constitutive of democratic representation by elected mem-
bers of Congress? First, that our elected legislator has a vote on coercive laws is a
prerequisite for us to consent to those laws. As it has developed over time, the
principle of representative government, according to Bernard Manin (1997,
190), is that “no proposal can acquire the force of public decision unless it
has obtained the consent of the majority after having been subjected to trial
by discussion. It is the consent of the majority, and not debate, that makes the
law.”*” Voting, not debate, determines the final outcome of law. In the context
of legislatures, voting is how, to use Mansbridge’s phrase, “the simple imprint
of the voter’s will is transmitted through institutions to an equal exertion of
power on the final policy” (2003, 516). And yet, ever since Jefferson’s Plan lim-
ited territorial delegates to “a right of debating, but not of voting,” this class of
members, representing millions of constituents, has been unable to participate
in the lawmaking process.>® If we care about the consent latent in deliberation

37. Sometimes it is the consent of a supermajority that makes the law, such as to override
a presidential veto, to convict a federal officer of impeachment, to ratify treaties, to expel
members from a chamber, and to propose constitutional amendments (Oleszek 2010).

38. “The Votes of both Houses shall be determined by yeas and Nays.” US Constitution,
Art. I, Sec. 7., Cl. 2.
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and voting on laws, it is procedurally inadequate to give only some representa-
tives a vote.

Consider the tricky issues raised by nonvoting representation today: US cit-
izens in DC and the territories pay certain federal taxes. They are obliged to fol-
low a range of coercive federal laws, both civil and criminal. They can be con-
scripted to fight in the US military. And yet their representative lacks a vote on
these policies. Without a vote in Congress, without a formal say in the making
of federal law, why should the US citizens of American Samoa, Guam, the
Northern Mariana Islands, Puerto Rico, the US Virgin Islands, and Washing-
ton, DC, consider themselves bound by the coercive force of that law? Even if
DC citizens were exempt from federal income tax, as proposed by Book (2009),
they would still be bound by a range of coercive federal laws. As W. E. B. Du
Bois (1920/2007, 71) argued a century ago, “if America is to ever become a
government built on the broadest justice to every citizen, then every citizen
must be enfranchised.” Today, those citizens who live in DC and the territories
are disenfranchised from the democratic process yet subject to a range of coer-
cive laws.

Without a representative whose vote is a form of consent to a law, it is not
clear what gives law coercive force. Only when a representative has a vote can
representation offer a legitimate democratic justification for coercion. Under a
formal scheme, the representative is authorized by the representees, so that her
decisions have legitimacy and are authoritative. They are authoritative even in
circumstances of force, such as the taking of person or property, or other dim-
inution of someone else’s freedom (Anderson 2017). But without a vote, I argue
that a representative cannot be fully able to act, and in turn, the decisions of the
body in which they sit lose legitimacy. Stated otherwise, if representatives can
speak but not act, they are no more than “glorified lobbyists” (Tice 1967, ii),
and they fail to meet the requirements of democratically legitimate lawmaking.

EQUAL POWER

To be a democratic representative requires not only to be treated as an equal
but also to have equal ability to exercise power in collective decision-making.
This claim cuts against the empowerment justification, which points out that
nonvoting members have a range of instruments at their disposal besides floor
voting: the frank, the committee hearing and vote, and the ability to rally public
opinion. These are all ways in which members of Congress “act for” their con-
stituents; many are officially prescribed powers. But the ability to vote is both
more important than these other instruments and necessary for democratic le-
gitimacy, because voting measures the outcome of collective political deci-
sions. The equal ability to participate, or what Arash Abizadeh (2021, 3) calls
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“an equal capacity to effect outcomes,” is an essential component of democracy.
Without the capability to vote, the influence of a nonvoting member depends on
her skills of persuasion and rhetoric. Their power, in the words of the US Court

»3% and this formal in-

of Appeals for the DC Circuit, remains “largely symbolic,
equality among representatives violates the notion of equality in decision-making
demanded by democratic politics.

Nonvoting members also lack an equal ability to exercise power in collective
decision-making because, unlike their 435 voting counterparts, the seats of the
six nonvoting members of Congress can be removed at the whims of their col-
leagues. This has happened before. In 1874, frustrated with the mounting costs
of supporting the District of Columbia, and in an effort to suppress Black elec-
toral power, Congress ended territorial government in DC, eliminating its non-
voting delegate seat (Du Bois 1935/2014, 461-63; Asch and Musgrove 2017,
152-68). That seat was held by Republican Norton Parker Chipman, an ally
of Frederick Douglass and a zealous advocate for infrastructure projects in
the District who derided DC’s subservient position (Klitzman 2016, 74-81).
Chipman viewed the role of nonvoting member as “peculiar . . . and totally dis-
tinct from that of a Representative in Congress who has a vote. . . . To be suc-
cessful he must avoid antagonism in the House of Representatives, and bend
his whole efforts to the measures immediately concerning his constituents”
(Chipman 1872, 4). Chipman left his seat in 1875, and DC had no elected fed-
eral representation whatsoever until Walter E. Fauntroy was seated as nonvot-
ing member in 1971 (Hogge 2008, 141-45, 167-69). Proposals to eliminate the
position of nonvoting representative have continued to be introduced (Boyd
2011). Congress also has complete discretion whether or not to seat a nonvoting
representative. In 1881, for example, Congress refused to seat an elected dele-
gate from Alaska—and the territory wouldn’t send a delegate again for 25 years
(Goss 1972).%° Because the very existence of nonvoting members depends on
“avoid[ing] antagonism” of one’s peers, nonvoting members occupy an inferior
status compared to their constitutionally authorized colleagues in Congress.

39. Michel v. Anderson, 14:632.

40. In the intervening years, Alaskans protested the idea of being taxed profusely without
so much as a delegate in Congress. Remarked Judge V. T. Hoggatt, a leader in the Alaska
delegate fight, “Congress taxes every plank a miner whipsaws for his sluice boxes; $3 for ev-
ery stamp in his quartz mine; $50 a year to run a planning mill; $200 a year to a man who
builds a ‘trail’ in Alaska; $100 per mile per annum on each mile of railroad. Every article
manufactured in Alaska is taxed, and so on for two pages, commencing at ‘abstract offices’
and ending with ‘waterworks,” and if the climate would permit, we think in Alaska that Con-
gress would pass zebras, so as to use up the entire letters of the alphabet, and still we have not
even a delegate in Congress” (Washington Times 1903).
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It is undoubtedly true that nonvoting representatives often play a vital infor-
mational role instructing and informing members of Congress about the terri-
tories they represent (as well as lobbying and cajoling). Yet the epistemic justi-
fication is not exclusive to voting without representation. Representatives from
territories with voting rights could also inform members of Congress about ter-
ritorial and insular affairs. Nonvoting members indeed play an important role
in increasing knowledge within Congress, but the importance of this role is ir-
respective of the status of the vote. It is not their contributions of knowledge or
information that justifies giving nonvoting members the vote (the vote should
not be granted to lobbyists or Congressional Research Service staff), but rather
the requirement that those authorized to represent their constituents have an
equal say in the making of law. In the words of Congressman Phillip Burton,
chairman of the House Subcommittee on Territorial and Insular Affairs and
the leading architect of the expansion of mid-twentieth-century expansion of
nonvoting representatives, “the people themselves govern best when they con-
trol their own destiny.”*!

RESPONSE TO OBJECTIONS

A few different objections could be raised to my argument. First, one might
object by claiming that giving the vote to a nonvoting member would have
no bearing on legislative outcomes, especially considering the trend toward
party-line votes in the majoritarian House. Empirically, I take issue with this
claim, as there are previous House roll call votes when the vote of a single non-
voting member would have been decisive.** But even putting aside these cases,
the act of participating in the legislative process through voting is meaningful,
even if one’s vote is not pivotal.

Second, if territorial delegates were given a vote, the voting power of a voter
in small territories (e.g., American Samoa, population roughly 46,000) would
dwarf the voting power of a voter in an average-sized congressional district
(with a population of roughly 760,000).*> One solution to this objection is

41. Phillip Burton, “Speech before the Congress of Samoan Organizations, State Capital,
Honolulu, Hawaii,” December 23, 1978, 3, Burton Papers, carton 14, folder 7.

42. There are four documented cases where the vote of the delegates or resident commis-
sioner would have been decisive in the Committee of the Whole (Oleszek et al. 2015, 153;
Davis 2019, 2). This does not include times when nonvoting members offered the decisive
votes in committees or internal caucus votes. Nor does it include times when nonvoting mem-
bers could have been decisive on final passage votes, such as in the arm-twisting required for
the passage of the 1987 budget reconciliation bill, or the dramatic early morning passage of
the Medicare Modernization Act of 2003 (Mann and Ornstein 2006, 1-6; Green 2010, 147—
50).

43. I thank Bartholomew Sparrow for raising this objection.
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to increase the number of members of the House, a number that hasn’t been
increased since Public Law 62-5 in 1911. Even if the size of the House remains
as it is, however, lack of voting power at all is less desirable than inequality of
voting power.

Third, one might question the constitutionality of my proposal. Even if it
makes sense to give delegates a vote, one might argue, would that not violate
the US Constitution?** These questions dogged the nonvoting representative
from the start. In the debate over seating James White as the first delegate in
1794, the eminent lawyer Zephaniah Smith argued that “the Constitution admits
no such Delegate as this person is intended to be. He is a new kind of character,
unknown to it. This person is sui generis. If the Constitution knows anything
about him, then take himy if not, reject him.”** In Michel v. Anderson (1994),
the DC Circuit Court of Appeals found that a House rule allowing delegates
to vote in the Committee of the Whole was constitutional, because if their vote
was decisive, a revote was taken without their participation. Yet Michel v. Ander-
son concerned the constitutionality of a House rule. Advocates like Del. Eleanor
Holmes Norton and Sen. Joseph Lieberman have proposed statutory changes
that would amend Public Law 62-5 to expand the size of the House, granting
DC voting representation in turn (H.R. 157 and S. 160 in the 111th Congress).
This type of statutory workaround deems DC “a congressional district for pur-
poses of representation in the House of Representatives,” but it also declares that
“the District . . . shall not be considered a State for purposes of representation in
the United States Senate.” Since the House retains constitutional authority as
“Judge of the Elections, Returns, and Qualifications of its own Members”
(Art. I, Sec. 5, Cl. 1), this statutory workaround might have a better chance at
passing constitutional muster than the rule at issue in Michel v. Anderson.*®

Fourth, why not statehood? While normative arguments about the validity
of the state/territory distinction in American political practice fall outside the
scope of this article, it is worth observing the complexity of opinion about
statehood among the residents of DC and the territories—each with different
historical and political contexts. The claim I want to advance here is that no
matter one’s position on the desirability of statehood, it makes sense to sup-
port voting representation for DC and the territories in Congress. As James
Otis and others famously argued in the debate over the 1765 Stamp Act, tax-
ation without representation is a form of arbitrary government. To return to

44. “The House of Representatives shall be composed of Members chosen every second
Year by the People of the several states . . . ” (Art I, Sec. 2, CL. 2).

45. 4 Annals of Cong. 887-88 (1794).

46. Another proposal, H.R. 5526, introduced in the 116th Congress by Guam delegate
Michael San Nicolas, would give each territory a nonvoting delegate to the Senate, but this
proposal falls short of full voting rights for DC and the territories.



Representation on the Periphery « 411

the consent-based argument above, no matter the political status of a place, if
its citizens are under the coercive force of law, they should have a say in the
making of that law. A voice without a vote is insufficient.

CONCLUSION: FREEDOM WITHOUT EQUALITY

One of the enduring takeaways from the history of nonvoting members of Con-
gress is that their lack of a vote does not equate to a lack of political power. Sty-
mied by formal rules and informal mores, amid hostile colleagues and structural
impediments, nonvoting members like Walter E. Fauntroy have nonetheless ex-
ercised creativity and political imagination in pursuit of their political ends.
They have engaged in effective legislative representation even without a vote
(Lewallen and Sparrow 2018)—finding imaginative approaches that voting
members of Congress miss (Shepsle 2017). That they lack a role in the formal
decision-making about the passage of laws does not mean that they are ineffec-
tive lawmakers.

Yet at the same time, nonvoting members have always been second-class
members of Congress. They are unable to vote on questions of local concern
or national import, of education or health care, of taxes or appropriation, of
impeachment or electoral certification—or even on issues of war or peace. They
are unable to vote even on legislation they themselves draft, and in a chamber of
435 voting colleagues, their voice can only carry so far in affecting change.

47 even if they

Without a vote, their formal power remains “largely symbolic,
tend to be as effective legislators as their peers. Both their inability to vote and
the precarity of their position render them structurally subordinate to their col-
leagues from the states.

It also remains an arresting fact that these second-class members are dispro-
portionately people of color compared to voting members of Congress, and
that their constituents are overwhelmingly racial and ethnic minorities. These
observations reflect the connection of the territory-state distinction in Ameri-
can political thought with white supremacist racial orders (King and Smith
2005). Future research could explore the ways in which nonvoting members
have been racialized within the Congress, the role of “racecraft” in imperial
governance, and the ways in which changing notions of race and citizenship
have affected how delegates and resident commissioners represent their constit-
uents in Congress. Dueling conceptions of imperial control and democratic
participation collide in the institution of nonvoting member, an institution that
exemplifies the conflicts between American imperial and democratic ideals.

47. Michel v. Anderson, 14:632.
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The position of nonvoting member of Congress highlights the vestiges of
second-class status for those who, like Richard Holmes, have freedom but not
equal citizenship.

Appendix: Archival Sources Consulted

Angela Davis Legal Defense Collection. Schomburg Center for Research in Black Cul-
ture, The New York Public Library, New York, NY.

Brotherhood of Sleeping Car Porters. Records. Manuscript Division, Library of Con-
gress, Washington, DC.

Chipman, Norton Parker. Bound Papers and Speeches. Washingtonia Collection, The
George Washington University, Washington, DC.

Civil Rights Documentation Project. Records. Moorland-Springard Research Center,
Howard University, Washington, DC.

Fauntroy, Walter E. Papers, 1940-1970, Part II. Special Collections Research Center,
The George Washington University, Washington, DC.

Fauntroy, Walter E. Papers, 1941-1990, Part 1. Special Collections Research Center,
The George Washington University, Washington, DC.

Former Members of Congress, Inc. Oral History Interviews. Manuscript Division, Li-
brary of Congress, Washington, DC.

Kameny, Frank. Papers. Manuscript Division, Library of Congress, Washington, DC.

Leroy T. Walker Africa News Service. Archive, 1952-1998 and undated (bulk 1952~
1994). David M. Rubenstein Rare Book & Manuscript Library, Duke University,
Durham, NC.

McMillan, John Lanneau. Papers. South Carolina Political Collections, University of
South Carolina, Columbia, SC.

Moore, Scott Lee. Papers, 1981-1985. David M. Rubenstein Rare Book & Manuscript
Library, Duke University, Durham, NC.

National Coalition for Haitian Rights. Records, 1964-2008, bulk 1982-2004. David
M. Rubenstein Rare Book & Manuscript Library, Duke University, Durham, NC.

Radio Haiti. Papers, 1968-2003. David M. Rubenstein Rare Book & Manuscript Li-
brary, Duke University, Durham, NC.

Vincenz, Lilli. Papers. Manuscript Division, Library of Congress, Washington, DC.
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