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Introduction 

 “NEPA mandates a case-by-case balancing judgment on the part of federal 

agencies. In each individual case, the particular economic and technical benefit of 

planned actions must be assessed and then weighed against the environmental 

costs… The point of the individualized balancing analysis is to ensure that, with 

possible alterations, the optimally beneficial action is finally taken.”   

Calvert Cliffs' Coordinating Comm. v. Atomic Energy Comm.
1
 

Federal agencies generally undertake actions to produce some benefit, either socioeconomic or 

environmental.
2
  These actions may be projects and programs financed, assisted or otherwise 

conducted by a federal agency directly, or actions may involve regulation or approvals by federal 

agencies of actions that will be carried out by others.
3
  Arguably, even regulatory and approval 

actions by federal agencies produce a benefit as they are often intended to reduce or mitigate 

adverse environmental consequences associated with an action.   

The National Environmental Policy Act of 1969 (NEPA)
4
 requires all agencies to consider the 

impacts of their actions and to prepare a “detailed statement” for “major federal actions 

significantly affecting the quality of the human environment.”
5
  The Council for Environmental 

Quality (CEQ) regulations
6
 implementing NEPA outline criteria to be used by agencies in 

determining whether the effects of an action may be “significant” and therefore require the 

preparation of a “detailed statement.”   There is little differentiation, however, in the language of 

the Act itself or in the CEQ regulations between effects that are beneficial to the “human 

environment” and those that may be detrimental.   

As a result, NEPA practitioners often disagree on the level of assessment required when actions 

may result in impacts that the agency considered to be wholly beneficial.  While some argue that 

an Environmental Impact Statement (EIS) is required if the agency determines that any impact is 

significant, regardless of whether that impact is beneficial or adverse, it has also been suggested 

that a broad exemption from NEPA might apply to “benevolent” federal actions and perhaps an 

even broader exemption applied to agencies charged with the protection of the environment.
7
  

The CEQ regulations provide a streamlined review process, the categorical exclusion, for 

categories of actions “which do not individually or cumulatively have a significant effect on the 
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human environment … and for which, therefore, neither an environmental assessment nor an 

environmental impact statement is required.”
8
  The regulations also provide an emergency 

provision for actions that are “necessary to control the immediate impacts of an emergency.”
9
  

Over time, a limited number of additional exemptions from the requirement to prepare a 

“detailed statement” also have been developed in the courts.
10, 11

  These include the 

“irreconcilable conflict” exemption which may apply when a constraint is imposed under another 

federal statute,
12

 the “inaction doctrine” which has been applied to federal actions that do not 

alter the physical environment,
13

 and the functional equivalency doctrine which exempts certain 

federal agencies from the procedural requirements of NEPA when compliance would duplicate 

agency action required by another federal statute.
14

    

In Portland Cement Association v. Ruckelshaus,
15

 the U.S. Court of Appeals for the District of 

Columbia Circuit addressed the question of whether NEPA is applicable to environmentally 

protective regulatory agencies and established a narrow exemption for specific Environmental 

Protection Agency (EPA) actions.  However the court held that, “NEPA must be accorded full 

vitality as to non-environmental agencies.”
16

   Following this precedent, the functional 

equivalency doctrine has been applied only to agencies acting under a legislative mandate to 

protect or benefit the environment, such as the EPA, and then only when specific conditions are 

met.   

NEPA documents prepared by federal agencies often focus heavily on adverse impacts and 

minimize the discussion of beneficial impacts.
17

  The CEQ regulations require and numerous 

court decisions have held, however, that agencies must analyze and consider both the beneficial 

and adverse effects of their actions under NEPA.
18, 19

  Actions that produce a benefit to the 

environment should not be considered exempt from NEPA for various reasons.  An action cannot 

be characterized as wholly beneficial until all of its impacts have been considered.  The NEPA 

process provides a framework for considering and documenting all impacts.  In addition, no 

matter the intention of the agency and regardless of the agency’s charge to protect the 

environment, any action that produces a direct, physical modification to the environment is 

unlikely to be wholly beneficial.  Although a maxim of physics, the Third Law of Motion – for 

every action there is an equal and opposite reaction – has some applicability here as well.  A 

project involving the construction of a highway, for example, will provide benefits such as 
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increased access, reduced travel and transport time, improved safety, etc.  However, the physical 

construction of the highway may fragment wildlife habitat or human communities.  The 

increased traffic may also produce additional greenhouse gases and other emissions and noise in 

the local area.   

Even an action undertaken specifically to benefit the environment may have undesirable 

consequences in the short or long term.  If, for example, a land management agency implements 

policies and programs to increase early successional habitat, wildlife species that need this type 

of open habitat will benefit, while species that require forested habitats will decline.  Similarly, 

the creation of a reservoir within a river system could favor fish species that prefer still water at 

the expense of riverine fish species.  The NEPA process ensures that an agency considers the full 

range of environmental impacts associated with an action, both beneficial and adverse.  Without 

the detailed analysis required by NEPA, there is no easy way for an agency to conclude that the 

impact is wholly beneficial or that any unintended adverse consequences, should they occur, are 

not significant.   

Given that a NEPA analysis is required when the only significant impacts to the human 

environment are beneficial, the question then becomes, what level of analysis is required?  The 

CEQ regulations allow agencies to prepare an Environmental Assessment (EA) to inform 

decision-making and to “provide sufficient evidence and analysis for determining whether to 

prepare an environmental impact statement or a finding of no significant impact” (FONSI).”
20

  

An EA is generally not as detailed in content or analysis as an EIS.  Agencies routinely prepare 

EAs for actions when no significant adverse impacts to the human environment are anticipated, 

resulting in thousands of FONSIs each year.  Based on the earlier premise that federal agencies 

generally undertake an action to produce some benefit, and that some, if not most, of these 

benefits are significant based on the thousands, millions or even billions of tax dollars being 

spent, is it appropriate for federal agencies to prepare EAs and FONSIs for actions having only 

significant beneficial effects on the human environment, or is the preparation of the more 

detailed EIS required?  To examine this question, this paper will review the language contained 

in the NEPA statute, the CEQ regulations for implementing NEPA, and various court cases 

addressing the issue.    
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The Language of NEPA 

“…[A]ll agencies of the federal government shall … include in every 

recommendation or report on proposals for legislation and other major federal 

actions significantly affecting the quality of the human environment, a detailed 

statement by the responsible official…”   

National Environmental Policy Act,
21

 Section 102 

A report prepared by the Duke University Center for Environmental Solutions
22

 found that 

although the terms “adverse effect” and “adversely affect” appear approximately 700 times in 

federal laws, the federal statutes “give little or no definition or guidance regarding the precise 

meanings or intended interpretations” of these terms.
23

  Likewise, NEPA does not define these 

terms and generally refers to “effects” or “impacts” without differentiating between those 

impacts that are beneficial and those that may be adverse.  When there is a qualifier for “effects” 

in the NEPA statute, it is explicit or implied that the effects are negative.  As an illustration, 

although the words “impact”, “effects”, and the verb “affecting” appear four times in Section 

102
24

 of NEPA, in only one instance is a qualifier included:  “(ii) any adverse environmental 

effects which cannot be avoided should the proposal be implemented.”  “Adverse” is an 

important clarifier in this statement; otherwise, the federal agency might be led to avoid 

beneficial effects, countermanding the intent of NEPA.   

In Section 2
25

 of NEPA, Congress states that the purposes of the Act are:  “To declare a national 

policy which will encourage productive and enjoyable harmony between man and his 

environment; to promote efforts which will prevent or eliminate damage to the environment and 

biosphere and stimulate the health and welfare of man; to enrich the understanding of the 

ecological systems and natural resources important to the Nation; and to establish a Council on 

Environmental Quality.”  To achieve these purposes, Title 1, Section 101
26

 states, “[t]he 

Congress…declares that it is the continuing policy of the federal government … to use all 

practicable means and measures, including financial and technical assistance, in a manner 

calculated to foster and promote the general welfare, to create and maintain conditions under 

which man and nature can exist in productive harmony, and fulfill the social, economic, and 

other requirements of present and future generations of Americans.”  Verbs such as “promote”, 

“stimulate”, “enrich”, “foster”, “promote”, “create and maintain”, and “fulfill” imply Congress’ 
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intent that the policy set forth in NEPA will provide benefits to humans and the natural 

environment.   

Section 102
27

 of NEPA requires that all agencies of the federal government “include in every 

recommendation or report on proposals for legislation and other major federal actions 

significantly affecting the quality of the human environment, a detailed statement by the 

responsible official on -- 

(i) the environmental impact of the proposed action,  

(ii) any adverse environmental effects which cannot be avoided should the proposal be 

implemented,  

(iii) alternatives to the proposed action,  

(iv) the relationship between local short-term uses of man's environment and the 

maintenance and enhancement of long-term productivity, and  

(v) any irreversible and irretrievable commitments of resources which would be involved 

in the proposed action should it be implemented.” 

The lack of a qualifier in item (i) – “the environmental impact of the proposed action” – seems to 

confirm that Congress intended that an agency consider all effects of “major federal actions,” but 

does not resolve the issue of what level of analysis is needed when the only significant impacts 

are beneficial.       

The Council for Environmental Quality (CEQ) Regulations 

 “Federal agencies shall to the fullest extent possible: 

… (e) Use the NEPA process to identify and assess the reasonable alternatives to 

proposed actions that will avoid or minimize adverse effects of these actions upon 

the quality of the human environment. 

(f) Use all practicable means, consistent with the requirements of the Act and 

other essential considerations of national policy, to restore and enhance the 

quality of the human environment and avoid or minimize any possible adverse 

effects of their actions upon the quality of the human environment.”  

Council of Environmental Quality Regulations for Implementing the 

Procedural Provisions of the National Environmental Policy Act
28
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The CEQ issued regulations
29

 in 1978, providing procedural guidelines for implementation of 

NEPA across all federal agencies.  In addition to the EIS and the use of categorical exclusions 

outlined in the NEPA statute, the CEQ regulations allow agencies to prepare an EA “on any 

action at any time in order to assist agency planning and decision-making.”
30

  The EA is used in 

determining if the agency will prepare an EIS or prepare a finding of no significant impact 

(FONSI).
31

  Therefore, the CEQ regulations allow agencies two options for the preparation of the 

“detailed statement” when required by NEPA, the EA and the EIS.   

The EA is described as “a concise public document” that provides “sufficient evidence and 

analysis” to guide the agency in determining the need for an EIS.
32

   When issuing a FONSI 

rather than preparing an EIS, the agency must provide “convincing reasons why potential effects 

are truly insignificant.”
33

  Agencies have some latitude, established within their agency-specific 

NEPA regulations and policies, for the format and content of an EA, the amount and level of 

public input and review, interagency input and review, etc.   These same items are prescribed in 

detail in the CEQ regulations for the preparation of an EIS,
34

 which “shall provide full and fair 

discussion of significant environmental impacts.”
35

   In theory, the type of document selected by 

the agency is determined by the anticipated “significance” of the impacts.  In practice, however, 

other factors, such as the resources available, time required to prepare a detailed analysis and 

public perception of the project, are often important agency considerations as well.     

Like the NEPA statute, the CEQ regulations generally refer to “effects” without differentiating 

between those impacts that are beneficial and those that may be adverse.
36

   According to the 

explanation provided in section 1508.8, “[e]ffects includes ecological (such as the effect on 

natural resources and on the components, structures, and functioning of affected ecosystems), 

aesthetic, historic, cultural, economic, social or heath, whether direct, indirect or cumulative.  

Effects may also include those resulting from actions which may have both beneficial and 

detrimental effects, even if on balance the agency believes that the effects will be beneficial.”   

Terminology 

The term “effect” appears 64 times in the CEQ regulations, over half of these in Part 1508, the 

“Terminology and Index.”  “Beneficial” appears four times, all of them in Part 1508.  “Adverse” 
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appears 15 times, with the most occurrences in Part 1502, the section describing the requirements 

for preparing an EIS.  

The following statements referencing adverse effects are perhaps the most relevant to this 

discussion.     

 In § 1500.2 the emphasis is on the avoidance of adverse effects while achieving a benefit.  

Federal agencies are instructed to, “[u]se the NEPA process to identify and assess the 

reasonable alternatives to proposed actions that will avoid or minimize adverse effects of 

these actions, and to “[u]se all practicable means … to restore and enhance the quality of 

the human environment and avoid or minimize any possible adverse effects of their 

actions upon the quality of the human environment.”   

 In § 1502.22 when discussing incomplete or unavailable information related to 

“reasonably foreseeable significant adverse effects on the human environment,” the 

regulations state that the agency must make clear that this information is lacking.  There 

is no such instruction for beneficial impacts.   

 Likewise, in § 1506.1, “Limitations on actions during the NEPA process”, agencies are 

prohibited from taking action concerning a proposal that would have an adverse 

environmental impact or limit the choice of reasonable alternatives prior to issuing the 

record of decision (ROD).  There is no prohibition against proceeding with actions 

having beneficial impacts prior to issuing a ROD.  While it is a logical conclusion that an 

agency should not proceed with an action having adverse impacts before completing the 

NEPA process, it also seems reasonable that the CEQ would not have chosen to include 

the qualifier “adverse” in this case if it were expected that an EIS and ROD were indeed 

required for significant beneficial actions.   

Specific references to beneficial effects in the regulations are limited to those actions having both 

beneficial and detrimental effects, “even if on balance the agency believes that the effects will be 

beneficial.”
37

  While these statements are often cited as evidence that preparation of an EIS is 

required to analyze significant beneficial effects, it is more likely that the language is intended to 

caution agencies against the argument that analysis of adverse effects is not warranted when the 

action is considered “on balance” to be beneficial.  When taken as a whole, these guidelines 
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seem to indicate that agencies must consider and disclose beneficial effects, but should focus 

their NEPA analyses and efforts on the identification and avoidance or minimization of adverse 

effects.   

The Intensity Factors  

The CEQ regulations state that “’[s]ignificantly’ as used in NEPA requires consideration of both 

context and intensity.”
38

   The use of the term “intensity,” which is defined as “the severity of the 

impact,”
39

 may be important, as it has been noted by at least one court that “one speaks of the 

severity of adverse impacts, not beneficial impacts.”
40

  

The regulations provide 10 factors that “should be considered in evaluating intensity”.
41

  Courts 

have held that “[t]he presence of one or more of these factors should result in an agency decision 

to prepare an EIS”.
42

  The intensity factors are:   

1. Impacts that may be both beneficial and adverse. A significant effect may exist even if 

the federal agency believes that on balance the effect will be beneficial.  

2. The degree to which the proposed action affects public health or safety.  

3. Unique characteristics of the geographic area such as proximity to historic or cultural 

resources, park lands, prime farmlands, wetlands, wild and scenic rivers, or ecologically 

critical areas.  

4. The degree to which the effects on the quality of the human environment are likely to be 

highly controversial.  

5. The degree to which the possible effects on the human environment are highly uncertain 

or involve unique or unknown risks.  

6. The degree to which the action may establish a precedent for future actions with 

significant effects or represents a decision in principle about a future consideration.  

7. Whether the action is related to other actions with individually insignificant but 

cumulatively significant impacts. Significance exists if it is reasonable to anticipate a 

cumulatively significant impact on the environment. Significance cannot be avoided by 

terming an action temporary or by breaking it down into small component parts.  
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8. The degree to which the action may adversely affect districts, sites, highways, structures, 

or objects listed in or eligible for listing in the National Register of Historic Places or 

may cause loss or destruction of significant scientific, cultural, or historical resources.  

9. The degree to which the action may adversely affect an endangered or threatened species 

or its habitat that has been determined to be critical under the Endangered Species Act of 

1973.  

10. Whether the action threatens a violation of federal, state, or local law or requirements 

imposed for the protection of the environment.  

Beneficial and adverse effects are specifically identified in the first factor – “Impacts that may be 

both beneficial and adverse.  A significant effect may exist even if the federal agency believes 

that on balance the effect will be beneficial.”  As mentioned above, this item highlights an 

important distinction between effects that are wholly beneficial and those that are “on balance” 

beneficial.  Under this guidance, if an agency determines that any adverse effects may result 

from an action that is otherwise beneficial, additional analysis may be required through the 

preparation of an EIS.  At a minimum, sufficient analysis is needed to determine what, if any, 

adverse effects may occur and whether these adverse effects are in themselves significant.    

Adverse impacts are also explicitly identified in two additional intensity factors relating to 

compliance with the National Historic Preservation Act of 1966
43

 and Endangered Species Act 

of 1973.
44

  These laws and their associated regulations specifically address adverse impacts to 

protected resources and require consultation when adverse impacts will result from federal 

actions.  It is likely that the use of the “adverse” qualifier in these cases is directly related to the 

requirements of the statutes.   

The remainder of the intensity factors do not explicitly identify whether impacts are beneficial or 

adverse.  However, the factors to be considered, including public health and safety, unique 

characteristics of the geographic area, uncertainty and risk, are clearly those where adverse 

impacts are a concern, while beneficial impacts are to be desired.    
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The Resources Issue 

The CEQ regulations are also clear that agencies are to reduce excessive paperwork and delays 

in the NEPA process.
45

  In general, the preparation of an EIS is resource intensive process, 

requiring much more time and expense than the preparation of an EA.  Preparation of a typical 

EIS may cost between $250,000 and $2 million, and take between one and six years to 

complete.
46

   Similarly, the time and expense required to prepare EAs are variable, depending 

upon the complexity of the project.  These documents typically cost $5,000 to $200,000, and 

preparation time ranges from a few weeks to 18 months.
47

 As Goho
48

 and Swartz
49

 discuss, 

preparing an EIS for a project having only significant beneficial impacts does not reduce 

excessive paperwork and delays in the NEPA process and could instead be an impediment to the 

development of beneficial projects.
50

  

The Courts Weigh In 

 “The role of the courts in reviewing compliance with NEPA is simply to ensure 

that the agency has adequately considered and disclosed the environmental impact 

of its actions and that its decision is not arbitrary and capricious.”  

Utah Shared Access Alliance v. U.S. Forest Service 
51

 

With some ambiguity present in the NEPA statute and the CEQ regulations, it appears that the 

question of beneficial effects must be settled by the courts.  Beneficial impacts have factored into 

numerous court decisions.  Plaintiffs have challenged that agencies failed to appropriately 

evaluate beneficial effects or to prepare an EIS when significant beneficial impacts would occur.  

Several of the resulting court decisions have been viewed as conflicting, and a “circuit court 

split” is often suggested.
52

   A number of the federal courts have recently raised, but ultimately 

decided not to address, the issue.
53

 

The courts’ focus in these cases is on the adequacy of the agency’s NEPA process and the 

resulting agency decisions.  The standard for judicial review is whether the agency’s decision 

can be found to be “arbitrary and capricious” under the Administrative Procedures Act
54

 and 

whether the agency has taken the requisite “hard look” when examining the potential impacts of 

the action.
55
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The subject of beneficial effects has arisen in over 30 federal court cases since 1972.  A review 

of the relevant court decisions shows that, in fact, only one case, Friends of Fiery Gizzard v. 

Farmers Home Administration,
56

 has directly addressed the question of significant beneficial 

impacts in the absence of potentially significant adverse impacts.  In this case, the court held that 

an EIS was not required for significant beneficial actions.
57

   Additional cases exist where the 

courts have upheld EAs and FONSIs prepared for actions that resulted in potentially significant 

beneficial impacts, but the courts did not remark on this issue.
 58

    

Historical Background 

In one of the earliest NEPA cases, Hanly v. Kleindienst
59

 in 1972, the U.S. Court of Appeals 2
nd

 

Circuit stated that “almost every major federal action, no matter how limited in scope, has some 

adverse effect on the human environment,”
60

 but the determination of whether an EIS is required 

is dependent on the significance of those effects.  The court then developed a two pronged test 

for determining whether an impact is significant, stating that the proposed action should be 

reviewed “in the light of at least two relevant factors: (1) the extent to which the action will 

cause adverse environmental effects in excess of those created by existing uses in the area 

affected by it, and (2) the absolute quantitative adverse environmental effects of the action itself, 

including the cumulative harm that results from its contribution to existing adverse conditions or 

uses in the affected area.”
61

   

The following year, the 5
th

 Circuit Court of Appeals stated in Save Our Ten Acres v. Kreger, 

while upholding the agency’s decision that an impact statement was not required, “[o]n the other 

hand, if the court finds that the project may cause a significant degradation of some human 

environmental factor (even though other environmental factors are affected beneficially or not at 

all), the court should require filing of an impact statement…”
62

  Also in 1973, the 5
th

 Circuit 

Court took up the question of beneficial effects in Hiram Clark Civic Club v. Lynn.
63

  Although 

upholding the agency’s decision not to prepare an EIS, the court criticized the agency for 

considering only adverse impacts of their action.  The court went on, in dictum, to rhetorically 

express its view that “Congress was not only concerned with adverse effects, but with all 

potential environmental effects that affect the quality of the human environment.”
64
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Since 1973, a number of cases can be cited where the U.S. District and Circuit Courts expressed 

opinions regarding beneficial effects.  However, as argued by Goho
65

 in a recent paper, these 

cases either involve additional issues (e.g., whether a supplemental EIS was required),
66

 an 

agency’s claim that NEPA does not apply to an action that does not directly alter the natural, 

physical environment (e.g., Critical Habitat designation under the Endangered Species Act),
67

 the 

issue of net beneficial effects,
68

 or the court’s statements are dicta and, therefore, not binding.
69

  

In the vast majority of these cases, significant adverse effects to the human environment were 

alleged or expected to result from the proposed federal action; therefore preparation of an EIS 

was required regardless of the occurrence of any significant beneficial effects.
70

  In other cases, 

the question addressed by the courts was whether beneficial effects must be considered in the 

NEPA process, not whether preparation of an EIS was required when significant beneficial 

effects will occur.
71

   

Friends of Fiery Gizzard Decision 

Only one court decision, Friends of Fiery Gizzard v. Farmers Home Administration,
72

 has 

directly addressed whether an agency must prepare an EIS when significant beneficial effects 

will occur in the absence of significant adverse impacts.
73

  The question of significant beneficial 

effects was central to this case and is raised in the opening paragraph of the decision:  “does the 

fact that people served by the project will enjoy the benefit of an improved water supply mean 

that the agency must prepare a full-scale environmental impact statement that would not 

otherwise be required?”
74

  This case involved the development of a water supply reservoir, for 

which the Farmer’s Home Administration prepared an EA and FONSI.  The EA concluded that 

there would be no significant adverse impacts associated with the project and instead projected a 

beneficial impact of a dependable, sanitary water supply for the town of Tracy City, Tennessee.  

Suit was brought by several environmental groups, alleging a violation of NEPA on the grounds 

that the agency was required to prepare an EIS given the finding in the EA that the project would 

have a significant positive effect on the human environment.  The plaintiffs’ motion for a 

preliminary injunction was denied by the District Court and appealed to the 6
th

 Circuit.  

In affirming the lower court’s decision that an EIS was not required, the court stated, “[t]he mere 

fact that the Fiery Gizzard project will have a positive impact on the health and welfare of the 
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people it serves does not compel the conclusion that the project may not go forward without an 

environmental impact statement that would not otherwise be required.”
75

  The court cited 

§1500.2 (b) of the CEQ regulations, which “direct federal agencies ‘to make the NEPA process 

more useful to decisionmakers and the public,’ not less useful;  ’to reduce paperwork and the 

accumulation of extraneous background data,’ not expand them;  and ‘to emphasize real 

environmental issues and alternatives,’ not fanciful ones.”
76

  The court further differentiated 

between projects where the only potentially significant issues are beneficial ones and projects 

where adverse effects are predicted and the agency must “balance” the adverse effects against the 

beneficial impacts.  While there were potential adverse impacts associated with the project in this 

case, the agency had determined that these were not significant, and the court deferred to the 

agency’s decision. 

Conclusions 

“[T]here is growing awareness that routinely requiring such statements would use 

up resources better spent in careful study of actions likely to harm the 

environment substantially.” 

  River Road Alliance, Inc. v. Corps of Engineers of U.S. Army
77

 

Friends of Fiery Gizzard v. Farmers Home Administration is the only case to reach the U.S. 

Courts of Appeals to date which directly addresses the question of whether an EIS is required for 

an action when the only significant effects are beneficial.  However, a number of other cases are 

frequently cited, perhaps erroneously, in support of preparing EISs when only significant 

beneficial effects are expected.
78

  It appears that, if a Circuit court mentioned beneficial effects 

anywhere in the decision or discussed them in dicta, the case has been referenced as having some 

bearing on the question of the level of NEPA analysis required when significant beneficial 

effects may occur.  A careful reading of these cases finds that they address different and 

distinguishable issues, such as the requirement that beneficial effects must be discussed in a 

NEPA analysis, or the need to prepare an EIS when the agency decision hinges on the balancing 

of adverse and beneficial effects.  Also, in the vast majority of these cases, the plaintiffs argued 

that significant adverse effects would also occur, which would have triggered the EIS 

requirement and factored into the court’s decision. Based on this review, there is no “circuit 

split” regarding the issue of beneficial effects.  The only Circuit court decision which has directly 
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addressed the question of whether preparation of an EIS is required when significant beneficial 

effects occur in the absence of significant adverse effects, Friends of Fiery Gizzard,
79

 indicated 

that an EIS was not required.  The common thread that does run through the decisions is that 

agencies should consider both adverse and beneficial effects in decision-making.   

Does NEPA apply to projects having significant beneficial effects?  Yes, but this does not mean 

that the preparation of an EIS is automatically required.  The CEQ regulations provide agencies 

with the option of preparing an EA for actions that are not categorically excluded.  As noted by 

the court in Friends of Fiery Gizzard, “[i]t was in keeping with this philosophy that the 

environmental assessment process was devised to screen projects where the preparation of an 

expensive and time consuming environmental impact statement would serve no useful 

purpose.”
80

  It should also be noted that several of the oft-cited early court cases occurred prior to 

the issuance of the CEQ regulations in 1978.  At that point in time, the EIS was the only 

acceptable “detailed statement” available to meet NEPA requirements. 

The NEPA statute and the CEQ regulations for its implementation emphasize the avoidance or 

minimization of adverse effects in order “to restore and enhance the quality of the human 

environment.”
81

  The CEQ regulations further instruct agencies to conduct efficient analyses, 

through reduced paperwork, interagency coordination, and “integrat[ion of] the NEPA process 

with other agency planning at the earliest possible time to insure that planning and decisions 

reflect environmental values, to avoid delays later in the process, and to head off potential 

conflicts.”
82

   As the court has indicated in Fiery Gizzard,
83

 a requirement to prepare an EIS to 

analyze in detail a project resulting in only significant beneficial effects would not be consistent 

with these goals.   

Federal agencies should not feel pressured to spend limited time and resources on the preparation 

of EISs for beneficial projects that do not result in significant adverse impacts, even if the 

beneficial impacts themselves are determined to be significant.  However, NEPA requirements to 

consider and analyze impacts – both beneficial and adverse – must be fulfilled.  Where 

significant impacts will occur that are wholly beneficial, the NEPA statute, the CEQ regulations 

and the judicial precedent support the preparation of an EA and finding of no significant impact 

rather than the more detailed EIS.   



The Good, the Bad and the Significant  16 
 

 
 

                                                           
1
 Calvert Cliffs' Coordinating Commission v. Atomic Energy Commission, 449 F.2d 1109, 1123 

(D.C. Cir. 1971). 
2
 As used in this context, the “benefit” may be to the natural environment (e.g., improved water 

quality or increased endangered species habitat), or it may be to humans (e.g., economic benefits, 

such as an increase in jobs or a new retail center, or social benefits, such as improved safety or 

the creation of a recreational area).  No implication is intended that detrimental effects do not 
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