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Introduction 

An essential goal of the National Environmental Policy Act of 1969 (NEPA) is to encourage 

agencies to consider environmental values in their discretionary action and decision-making 

authorities.  Section 102 (B) calls upon the decision-maker to consider environmental 

consequences when making decisions.  

 

The purpose of NEPA (40 CFR 1500.1 (c)) reads:  
 

 “Ultimately, of course, it is not better documents but better decisions that count.”  
 

 “NEPA’s purpose is to not generate paperwork – even excellent paperwork – but   

  to foster excellent action.”  

 

With the key points combined, it reads: “better decisions to foster excellent action.”  

 

NEPA regulations do not prescribe specific decision-making processes other than to require 

preparation of a concise public record of decision for an EIS (40 CFR 1505.2).  Agencies may 

prepare an environmental assessment on any action at any time in order to assist agency planning 

and decisionmaking.  The decisionmaking section (40 CFR Part 1505) requires agencies to 

designate the major decision points for principal programs with significant effects, to use 

relevant environmental documents in rule making, and to ensure decisions correspond with 

alternatives presented in the environmental documents.  

 

There is no outline, template, or official guidance for making better decisions under NEPA.  The 

substance of decision-making is amorphous and in motion throughout the NEPA process.  A 

series of informal decisions called milestones are made in steps on the way to the final agency 

action.  In this paper, decision-making is examined in the context of NEPA and public 

involvement.  A few perspectives are provided based on the author’s experiences.  

 

Precedence 

 

In 1938, Kansas City meatpackers challenged a decision made by the Secretary of Agriculture 

for fee rates of services provided by livestock marketing agencies (Morgan v. US, 1938).  First 

heard in the U.S. District Court, appellants were granted the authority to take a disposition from 

the Secretary.  He was questioned at length regarding the process by which he reached 

conclusions of the order, the manner and extent of his study of the record, and his consultation 

with subordinates.  The case was fought to the US Supreme Court (US v. Morgan, 1941), which 

declared that: “the Secretary should have never been subjected to this examination . . . it was not 

the function of the district court to probe the mental processes of the Secretary . . . and the 

integrity of the administrative process must be equally respected.”  The Supreme Court wanted 

to mark the line between a judiciary trial and a trial review of an administrative record.  

 

Three decades later in the Overton Park case (Citizens v. Volpe, 1971), petitioners argued in the 

US 6th District appellant court that the Secretary for the Department of Transportation made a 

biased decision to allow Interstate 40 to be built through Overton Park in Memphis, Tennessee.  

The Secretary’s counsel produced affidavits stating his decision was both independent and 

supportable.  The challengers produced ones counter to the Secretary’s.  The court concluded 
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such affidavits were merely “post-hoc rationalizations” and remanded the case for a plenary 

review (a complete and formal hearing).  However, the court cautioned “if the full administrative 

record is lacking, officials may be called upon to explain their actions.”  The road was eventually 

built around the park and the case is recognized for establishing the “record rule.”  

 

These two cases set precedence for the administrative process and the importance of the 

administrative record.  Unless the official has acted in bad faith, their actions (decisions) can 

only be legally reviewed through the existing records.  Record review saves time and money by 

limiting the scope of trials.  Courts will not allow a party challenging a decision to use discovery, 

hearings, or additional fact finding to look beyond the administrative record, except in very 

limited circumstances.  In the majority of cases, courts will not permit persons challenging an 

action to depose, examine, or cross-examine federal agency decision-makers, staff, or contractors 

concerning the selection of a decision.  The administrative record stands even after responsible 

officials have moved into different positions or have left the agency.  Judicial review limited to 

the record also saves time involved in locating former employees, some of whom may not 

remember all of the facts and circumstances. 

 

Processes, Open and Closed 

 

Government officials like to boast that their primary goal is to make their decision-making 

process “transparent,” open and accessible to everyone.  It is a commendable standard for any 

democratic government.  In reality, decision-making whether conducted by high-ranking or 

subordinate officials in well publicized actions is closely guarded.  In contentious settings, 

transparency becomes difficult to maintain.  Impending legal challenges have had an effect of 

tempering the process, pushing decision-makers into more confidential strategies.    

 

In NEPA based decisions, challengers look for weaknesses and make an orderly attack like this: 

1) There is a violation of NEPA and other laws, 2) the agency did not follow its own policy and 

regulations, 3) the analysis is woefully inadequate, 4) the conclusions are inaccurate, and 5) the 

decision is therefore both arbitrary and capricious.  The decision claim is often lined up last as it 

requires a sequential build-up of information, finding of faults, and substantiating arguments to 

fell the decision-maker’s stand.  [It may be that the challengers have nothing personal against the 

official; instead they object to a combination of poor data, faulty analysis, flawed logic, and 

agency bias (always).  A decision with all of these defects must not stand.]  

 

In comparison, a well-constructed NEPA decision is built from the ground up.  It has a good 

foundation of data, has supporting analysis, provides logical conclusions, and finishes with 

rational decision criteria.  When the final decision is the best choice available for the 

environment, NEPA is being executed to the fullest extent.  The best environmental decision is 

more honorably defended.  Some may find it intuitively contrary that NEPA does not require 

selection of the best environmental choice - it only needs to be considered.  When a weaker 

environmental decision has been made, even through rationalization, the issue of bias emerges.  

A proposed action with an inherent bias presents an ethical test for agencies.  

 

The federal executive and judicial branches were mindful enough to include measures to 

safeguard the integrity of decision-making.  Depending on how far the challenge proceeds, 
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decision-makers can protect their administrative process from public view through several 

shields: 1) The deliberative process privilege, 2) the attorney work-product privilege, 3) the 

attorney-client privilege, and 4) other privileges as allowed by a court.  

 

The purpose of the primary shield, the deliberative process privilege, is to allow agencies to 

freely explore alternative avenues of action and to engage in internal debates without fear of 

public scrutiny, such that the public does not force a pre-determined outcome.  The idea is to 

allow decision-makers the opportunity to freely exchange ideas, opinions, and other 

considerations in their deliberations before making a decision.  Public access to colorful personal 

opinions found in records of deliberations has caused embarrassing moments for a few 

unfortunate officials.  When things get heated and draw attention, NEPA teams can limit or 

suspend meeting notes, even if the process is protected.  The basic premise is that if it wasn’t 

recorded – it doesn’t exist for review.  

 

Deliberation 

  

The term deliberation refers to the style and procedure of decision making without specifying 

which participants are invited to deliberate (NRC 1996; Rossi 1997).  Deliberation can be 

organized internally among an agency and its cooperators, as well as in public forums.  The term 

“deliberative democracy” as mentioned in the literature generally refers to the combination of 

deliberation and public/stakeholder involvement (Cohen 1997; Rossi 1997). 

 

Politicians use the word “discourse” to describe the nation’s collective discussion about 

contemporary issues.  A European philosopher framed the term “discourse” to designate a 

special form of a dialogue, in which all affected parties have equal rights and duties to present 

claims and test their validity in a context free of social or political domination (Habermas 1987).  

The philosopher’s version would be a nice fit for public involvement in NEPA.   It might work if 

unruly individuals didn’t show up and make it painful for others to participate freely.  Here out 

west in America, it’s not unusual for people to show up at meetings with loaded side irons.  

 

In the most common practice, deliberations take place between responsible officials, their staff, 

and the NEPA team in meetings reserved for debate.  Natural resource specialists value these 

meetings because it provides them the opportunity to present their opinions in a sanctioned 

process.  NEPA teams can also bring the public’s positions into the meeting debates.  When the 

team develops consensus for a preferred decision, deliberation is concluded.  As everyone well 

knows, it’s not feasible to resolve all environmental issues, especially those that are long term 

and never seem to get settled.  A single decision is not likely to bring closure to those situations, 

spilling the issue over into subsequent deliberations.        

 

Experienced NEPA teams understand that successful deliberation is not made or broken by any 

individual decision.  Performance is better judged through a series of actions and decisions, good 

and bad.   One bad experience can do a lot of damage and compromise people’s desire to work 

with each other.  Normal teams have periods of dysfunction and there are casualties at times.  

Successful teams grow through difficult trials, learning to deal with adversity that comes both 

within the agency and from the public.  From adverse experiences, teams can learn to improve 

deliberations for decisions.  They become better at digging deeper into the roots of issues to 
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guide discussions in more meaningful ways.  Commitment and dedication to one another, the 

team, and the process are vital to the process.  Healthy teams need to maintain personal inter-

relationships on a regular basis to meet the continual challenges.   

 

In another practice, local decision-makers network with their peers on a regular basis.  

Discussions take place in relaxed settings outside of the office, guided only by the group’s 

informal rules.  An interesting record would contain the decision points discussed among the 

peers, while, for example, golfing or fishing.  Regardless of the perception, it’s all part of the 

deliberative process and far less of a rigid bureaucracy than the public contends.  Like a healthy 

team, it’s a positive sign when a group of people are working together to earnestly deliberate 

decisions.  Lavish extravaganzas are to be avoided all together.  

 

The traditional model of decisions coming top down has given way to delegation (high profile 

actions are the exception).  Many agencies were able to make changes through the “reinventing 

government” push during the 1990s.  Agencies were able to shift towards horizontal decision-

making/sharing, known as “empowerment.”  Sharing in empowerment is a rewarding experience 

for NEPA team members.  It encourages and fosters the ownership of decisions, a true litmus test 

for controversial decisions.  Decision-making with effective public involvement, especially at the 

grass-roots level, is a satisfying experience because of the intimacy.  The feeling is genuine and 

has a long lasting effect. 

 

Unfortunate or not, deliberation of a NEPA based decision with the public is not a common 

practice.  Many agencies are essentially prohibited from sharing authority with the public or 

otherwise transferring its responsibilities.  The Federal Advisory Committee Act of 1972 

(FACA) created new rules for controlling agency advisory groups, which had come to be labeled 

as a fifth arm of the federal government.  At the time, there were issues with unbalanced 

representation within many groups.  Rather than encouraging participation, FACA has had a 

chilling effect on public involvement in environmental decision-making (Long and Beierle 

1999).  A more common practice now is collaboration, which allows for citizens and groups to 

engage distant enough from decisions and policy-making to avoid FACA.  

 

Records and Reviews 

 

NEPA-based decisions are reviewed through the Administrative Procedure Act of 1946 (APA), 

Section 706, Scope of Review.  Courts review an agency action through its administrative 

record.  Technically speaking, the administrative record consists of those materials in the 

agency’s files, including protected files, used at the time the decision was made (Haynes v. US, 

1989).  With the study of court cases, NEPA practitioners learn about flawed decisions under 

APA’s first set of standards: arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with law.   APA lists a total of six sets of criteria for flawed conditions and the first 

set are the most commonly used in court rulings on agency decisions under NEPA.   

 

Out west, the Ninth Circuit Court may find a decision as “arbitrary and capricious” when the 

agency: Relied on a factor Congress did not intend it to consider, failed to consider an important 

factor or aspect of the problem, failed to articulate a rational connection between the facts found 

and the conclusions made, supported the decision with a rationale that runs counter to the 
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evidence or is so implausible that it could not be ascribed to a difference in view or the product 

of agency expertise, or made a clear error in judgment (EDC v. EPA, 2003).  

 

During the 1930s, as part of the New Deal legislation, Congress delegated the responsibility to 

regulate complex social and economic issues to federal agencies.  Agencies were tasked with a 

broad level of oversight.  A major problem unfolded with a lack of a system to inform the public 

and businesses on new government regulation.  Courts began to rule on “secret law” (i.e. 

unpublished regulations) as a violation of right to due process under the Constitution.  In 

response, the Federal Register Act of 1935 (FRA) was enacted to establish a process and a place 

where agencies would notify the public of the many rules and regulations being written.  It 

would take ten years after FRA, and through a different law, before public involvement in the 

administrative procedure would be addressed. 

 

From 1900 to 1935, many government agencies were being established by the U.S. Congress and 

with them an expansion of executive power.  Concerns surfaced that a fourth branch of the U.S. 

Government was being created – agencies with the authority to perform legislative and judicial 

work.  Having heard enough, President Roosevelt in 1938 requested a review of government 

procedures.  An investigation was soon commissioned by the Attorney General.  In 1941 the 

Final Report to the Attorney General’s Committee was completed.  It recommended major 

reforms for the federal administrative process.   In effect, the public needed to be treated fair 

across the board and given an opportunity to have a say.   

 

Several years later, the Administrative Procedure Act of 1946 added procedural requirements for 

due process and public participation in rule-making.  The written text of APA, containing twelve 

sections, is brief by today’s standards.  Public Information found in Section 3. Subsection 3 (c) 

reads: 
  

PUBLIC RECORDS. - - Save as otherwise required by statute, matters of official record 

shall in accordance with published rule be made available to persons properly and directly 

concerned except information held confidential for good cause found.  
 

Not exactly an appealing invitation to the public, Section 3 was determined to have some major 

short comings.  Twenty years later in 1966, the Freedom of Information Act (FOIA) was passed 

because APA’s public records section was falling short (U.S. Dept. of Justice 2009).  In one 

sweeping move, government agencies were directed to open their business records to the public.  

The U.S. Supreme Court (NLRB v. Robbins, 1978) found that the basic purpose of FOIA is “to 

ensure an informed citizenry, vital to the functioning of a democratic society, needed to check 

against corruption and to hold the governors accountable to the governed.”  Since its beginning, 

FOIA has survived many court cases and has been modified eight times keeping it current with 

the changing times and new technology. 

 

Two important things to note: 1) FOIA applies only to the executive branch of the federal 

government, and 2) it does not allow for so-called fishing expeditions through an agency’s files.  

The United States district courts are vested with exclusive jurisdiction over FOIA cases as 

provided by section (a)(4)(B) of the Act.  
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NEPA regulations (40 CFR 1506.6 (f)) direct agencies to make related documents available to 

the public pursuant to FOIA.  Under FOIA Subsection b, Exemption 5; non-disclosure is 

permitted for intra- and inter-agency documents that are pre-decisional and deliberative.  Some 

examples include working drafts of an EA, EIS, or ROD; inter-agency memos; draft biological 

opinions; other draft reports (including data); and briefing materials used to communicate 

internal process.  Many agencies have trained FOIA officers who are responsible for managing 

FOIA requests.  Their workload can increase several fold around the time of decisions.  The 

Department of Justice published a large and valuable handbook (DOJ 2009) complete with the 

history of FOIA and interesting court cases.  

 

Managing records for the NEPA process is an arduous task on large projects, especially when it 

involves multiple agencies and cooperators.  There is no better experience in learning what it 

takes to create a user friendly record than to be assigned the full responsibility.  Public citizens 

have on occasions requested, via FOIA, a copy of the entire record for a project.  This is not 

reasonable when the file is large, such as for an EIS, and a waste of time and paper.  Working 

with requesters with an offer to help them narrow down the request is more effective.  Electronic 

formats that can be made available on the Internet would greatly enhance efficiency.  A number 

of technical hurdles remain for meeting federal compliance rules on posting materials on the web 

(e.g. Rehabilitation Act of 1973, as amended, Sec. 508).  

 

Federal legal counselors like to point out that agencies have been tripped up on not knowing their 

own records.  It’s not surprising given that files can be enormous and the papers many.  When in 

court, delays in producing a specific record when prompted may lead to an important omission 

during the review.  Retrieval within 15 seconds is an informal standard by which counselors are 

said to operate.  Building an effective administrative record for litigation requires well organized 

files and full knowledge of the content.  Well written decisions summarize the use of specific 

records and include references for the key points made.  Well managed files help. 

 

Do decision-makers have to claim they have read the full record to make an informed decision?  

The answer is no, but they should know what’s in the complete record and knowledge of the 

important information the decision depends on.  Decision-makers can and do rely on their staff to 

provide them the necessary information on which to build decisions.  Skilled NEPA staffers are 

invaluable in keeping decision-making on course and on record.  Staff members have an 

obligation to provide important information in a timely fashion to their decision-maker and 

others involved.  This expectation also extends to cooperating agencies so there are no surprises 

near the time of the decision.  

 

Decision Milestones 

 

The informal decision steps are identified as “milestones” in NEPA schedules.   A milestone is a 

reference point in the NEPA process.  Decisions are shaped and reshaped in large part by the 

passage of each milestone: the proposed action and its scope, need for the action, designation of 

key issues, invitation of cooperating agencies, alternatives carried forward, mitigation actions 

developed, final analysis, and response to public comments.  At each of the milestones, teams 

pause for an incremental process decision.  The decision-maker has an important role in 
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affirming milestones along the way.  Public involvement can span across all of the milestones 

which makes it rather unique in terms of a process.   

 

Public Involvement and Commenting 

 

When the Council on Environmental Quality (CEQ) first issued NEPA regulations in 1978, it did 

not prescribe how some 100 plus federal agencies should conduct public involvement.  Today 

there are many more agencies and public involvement remains a vast realm beyond the scope 

and powers of NEPA.  The language in NEPA (enacted in 1969, published in 1970) does not 

address public involvement.  Following the intent and spirit of the act, CEQ regulations (40 CFR 

1500-1508) included the following guidance under the policy section: 
 

1500.2 (d) Encourage and facilitate public involvement in decisions which affect the quality 

of the human environment.  

 

A general notion of public involvement in NEPA is the view of a single step whereby the public 

has a formal opportunity to comment on a proposed action, just before an agency announces its 

decision.  This view still persists, even though there’s been a lot of effort to showcase the full 

range of the public’s role in decisions.  People have become extraordinarily involved in NEPA, 

creating new conformance standards for agencies.  Agencies found out early that the public had a 

powerful tool in NEPA to influence government decisions.  Only a handful of agencies are 

shielded from public involvement because of their mission or operations (e.g. Area 51).  

Relatively few discretionary federal actions have been exempted from NEPA by Congress.   

 

Today, a higher expectation exists for public involvement.   Support must allow for participation 

in the full extent of a major action, from its inception to beyond the decision point.  The reach 

may extend into the phases of implementation, monitoring, and adaptive management.  It’s no 

longer just a step; it’s the full flight of stairs.  Involvement can also be fluidly continual from one 

project to the next; and over time - no sharp beginning or end.  A continuous timeline exists for 

agencies working from one project to the next with common sets of citizens and groups.  Public 

involvement is about human relationships with individuals and their communities.  The term 

“sense of place” is a term used in NEPA to recognize the unique values of a community.  

 

Working with the public should be described as more of an art rather than a process.  Compare 

the following definitions from Webster’s II (1984) dictionary: 
 

art (n.) A system of principles and methods used in the performance of a set of activities. 
 

process (n.) A series of actions, changes, or functions that achieve an end or result. 

 

The label of “process” tends to resonate as mechanical and bureaucratic.   And without a doubt, 

some managers still view it simply as process to be boxed up and checked off on the way to the 

decision.  The term “process” is not the best choice when talking to the public about their 

personal involvement.  The word choice is a hard habit to break.  Public involvement art doesn’t 

sound right either, but the principles and performance are fitting.  A new term needs to be 

invented, one that expresses a value for relationships.  
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Not all agencies were created equal when it comes to public relations.  We all know certain 

agencies who wouldn’t win many (if any) points in a popularity contest.  At the other end there 

are those who’ve made a considerable investment and commitment to working with the public.  

Causes for improvement may have included a painful past from a constant dose of verbal 

bashing in the public, in the media, and in front of Congress.  Throw in some court case losses 

and the agency wins the grand prize award - the poster child for bad actor.  Attend various NEPA 

training courses and you’ll likely hear about a few.   Generalizations of their bad behavior, even 

well intentioned, fail to tell the full story of an agency’s struggles, growth, and success with 

public involvement.  

 

Because public involvement is time and energy intensive, NEPA teams cannot achieve a broad 

level of active engagement in all projects.  When a very tight project timeline is assigned, public 

involvement may be one of the discretionary tradeoffs.  Having rules and timelines for 

completion of the milestones are necessary for managers.  The job is to figure out how to attend 

to relationships when more time is needed.  Except for the minimum amount of time (45 days) to 

comment on an EIS, public involvement is up to the discretion of individual agencies.  

 

In 2007, CEQ published Collaboration in NEPA, A Handbook for NEPA Practitioners.  The 

handbook encourages lead agencies, where appropriate, going further than the minimum 

requirements in engaging the public throughout the NEPA process.  The handbook recognized 

that federal agencies need more tools for contentious actions; though no specific 

recommendations were made.  In 2012, CEQ provided guidance on NEPA efficiency with the 

focus on making the process faster but chose not to address public involvement.  

Understandably, involving the public can be a messy ordeal that slows down efficient timelines.  

Proposed actions have been abandoned due to the public’s persistence and ability to grind 

momentum to a halt.  

 

Agencies need only provide one official round of public commenting for an EIS.  For an EA, 

public commenting is discretionary and/or optional.  In general, EAs are more variable and can 

be confusing for people when the commenting process is not clear.  For categorical excluded 

actions, agency requests for comments are not usually made.  While there’s no requirement for a 

decision document for categorical exclusions, some are written.  For the vast majority of NEPA 

documents (that being EAs) limits on commenting could be viewed as a basis for a faulty 

decision.  Legal officials are reluctant to defend an EA without public commenting.   The 

primary reason managers dread an EA is because the public needs to be informed.  

 

Like it or not, efficiency is used as a code word by anxious managers who are in need of or want 

to force making a decision.  Over time, NEPA teams are likely to experience being in a position 

involving tradeoffs in quality of analysis versus level of risk (of a challenge).  It’s called 

expediency and its justifications are many.  NEPA regulation 1500.1 (b) calls for analysis that is: 

high quality, accurate, and concentrated.  This original formula has been modified where: 

Efficient = fast, accurate, and cheap; except for NEPA efficiency - you can only have two of the 

three elements, the third is a tradeoff.   When the level of risk is low, the quality is probably low.  

 

The public can convince an agency to revise its NEPA documents and request additional time to 

comment.  Agencies hold discretion on the scope of additional commenting depending on the 
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extent of revision.  The public is asked to keep its focus on revised materials; nevertheless they 

will take the liberty to broaden their comments.  When given the chance, commenters will 

provide addendums, supplements, and appendices to their original comments.  It’s not unusual 

for commenters, especially an organization, to provide their own analysis complete with 

findings, conclusions, and alternatives.  The public will bring up things, such as values, that 

challenge conventional positions of agencies.  NEPA speaks to human values for the 

environment, something you don’t often see addressed in the scientifically based analyses that 

dominate NEPA.  When they are, they acquire an unwritten label of “feel good statements.” 

 

NEPA project teams will spend considerable time responding to public comments.  An additional 

year for a revision is not unexpected for an EIS.  Commenters are especially interested in reading 

a response to their comments.  The regulations (40 CFR 1503.4 (5) (b)) require that substantive 

comments need only be attached.  In practice, teams also take the liberty to elaborate responses, 

even to minor comments.  Response to comments provides an agency too good of an opportunity 

to express opinions.  

 

Public commenting is a component of public involvement.  Better decisions can be built on an 

effective public involvement plan, one tailored to the affected interests that allows for 

relationship building.   

 

Meeting Rules and Commenting Rules  
 

Being fair is a rather subjective if not shifty goal in working with the public.  Rules are necessary 

for fair play.  The hazard is with telling people what they should not do.  My team was promptly 

disputed in a public NEPA meeting after going over some ground rules for participation.  One 

person said that he and a few others were offended by the rules.  They felt they were being 

herded like cattle through chutes on the way to slaughter.  It was actually a funny way to get 

straight to the point.  All had come on their own free time and they wanted a say on the way 

things were going to work.    

 

We put away the NEPA flipcharts and moved to an open dialogue.  The group came up with 

three rules:  1) be respectful, first and foremost; 2) communication must run its course; and 3) the 

agency should be honest and consistent.  There was no need to write them down because they are 

so fundamental.  All are very simple and durable ingredients for just about any meeting.   

 

As for the group making a difference in the project’s outcome, my team came up with three rules 

for them:  1) The individual must communicate effectively with their voice and the pen and that 

means using proven comment and communication techniques, 2) come in person as it adds an 

invaluable human quality, and 3) participate early, participate often, and get to know some of the 

other participants.  When everyone else knows your name and face, you are real.  

 

We added more specific advice on making issues more relevant, turning ideas into alternatives, 

presenting relevant information needed for the analysis and the decision, keeping involved while 

the action is occurring, and staying in touch.  The joke from a skeptical participant was that we 

were training future opponents right in our midst.  At the time, we were facing both ends of the 

spectrum.  One man said he was insulted that we would tell him how to comment, suggesting we 
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were infringing on his right to free speech.  At the other end we were asked about having their 

voice heard.  Our response to the joke was that it was the interest groups who taught us about 

process.   

 

On their own initiative, active members of the public gain experience in NEPA and become more 

effective in being heard.  They tend to operate in other arenas adding to their experience with 

government agencies and officials.  Over time they’ll see enough bureaucracy to understand 

agency processes and related rhetoric.  For those citizens without the experience in NEPA it 

takes awhile to catch on.  Fortunately, there’s the recognition by agencies that communities need 

a primer on NEPA before the formal dialogue begins.   The bottom line is to take care with rules 

at the start; the necessary structure will come soon enough. 

 

Minorities, Majorities, and In-Between 

 

When the public majority is silent and does not participate, then it would seem the vocal 

minority have the advantage to influence decisions.  Like other public participation programs, 

NEPA is responsive to those who choose to participate.  So a dilemma arises if the agency is 

charged with providing benefits for the greater good, yet does not have much data on them. 

Decision-makers use the phrase “striking a balance” to describe an equal place between two or 

more major competing positions.  This assumes they know enough about the variable positions 

and where the balancing point is, provided there is one. 

 

Community surveys can be conducted to obtain a better feel on specific issues.  Polling requires 

time and money and therefore is rarely done for NEPA analyses.  For large and common issues 

driving the dialogue, surveys can be designed to provide data for future uses by the agency and 

the communities being polled.  The interest of businesses and local politicians for surveys can 

generate support for a collaborative effort.  Acceptability is higher if the study is done by a 

neutral organization.  In collaborative surveys where an agency is involved (e.g. funding), NEPA 

teams have a golden opportunity to float key issues.  

 

There are projects where there’s a rough split for or against.  There’s no balance if there are 

winners and losers.  When you live with and deal with local communities in your job, you see the 

residents in person and hear their voices often.  They are real.  Indeed all politics are local and 

agencies are embedded right in them.  Making decisions that affect their lives is real, and yes, 

knowing their “for or against vote” for an action is important.  Another NEPA myth implies that 

if you have pissed off everyone, you’re probably close to being in the right place.  Try that one 

more than once and see where it gets you.  

 

Models, Decision Models, and Decisions That Rely On Models 

  

A variety of models have been developed for processing information to help with decision-

making.  “Decision models” presents a misnomer in the sense that they do not make final 

decisions.  People do.  Because NEPA-based decisions are more often a team endeavor, 

decision-makers and their teams need to create something that provides a specific group fit.  

Team building emphasizes the same critical element that would go into fitting a decision-making 
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model: fostering healthy team relationships for effective deliberation.  Some teams seem to work 

through decision-making fairly well without a formally charted model. 

   

Decisions may incorporate a number of analysis model results.  Analysis models are used 

routinely for decisions.  Survey enough agencies and you will find NEPA-based decisions that 

are not made until one or more models have been run.  NEPA practitioners have been appalled 

when such a practice has led to artificially biased decisions.  It’s not a discredit to models, rather 

it’s a choice made by people.  Critics have a good reason for their view of models as nothing 

more than crutches.  Models have provided an easy exit out of a difficult decision.  Whether 

misused or not, models do have a place; they’re not going away, and they’re increasing.     

 

Analysis models can reach a wicked level of sophistication, requiring dedicated hardware and 

software.  The inner workings (i.e. programming) can be mind-boggling for a decision-maker 

and just about everyone else.  Imagine a decision-maker’s anxiety in dealing with complicated 

and tricky models.  All team members involved in a decision should know enough about the 

strengths and weakness of models and to be vigilant about decisions that lean too far on models.  

 

Decision Factors 

 

The union of NEPA, APA, and FOIA converges into a common goal where the public has access 

to the same body of information used by the decision-maker.  On a level field, the public would 

be likewise aware and informed.  The public should be able to see how decision-makers reached 

their conclusions using the same information.  Theoretically, an independent review should 

follow the clearly marked path for making reliable conclusions and taking logical, rational steps 

on the way to an informed decision.  In more simple terms used in NEPA court cases, it’s 

“connecting the dots.”   

  

Analyses have become substantially more detailed with the development of new tools, models, 

methodologies, and data sets.  There can be an enormous amount of information to handle, and 

numerous ways to analyze and summarize interacting effects – past, present, and future.  Plus, 

cooperating agencies have been known to request maddeningly different analyses.   When the 

NEPA folks are having difficulty in conducting environmental analyses, things have gotten out 

of hand.  Decision-makers can do a great service by laying down direction for focusing analyses 

on key issues.  Issue statements are so vital in setting the background and tempo.   

 

The Plain Writing Act (2010) continues to demand agencies to improve its communications so 

that writing is clear, concise, and well organized.   NEPA has a requirement for accurate 

scientific analysis, which by its very nature includes much scientific terminology.  Technical 

analysis reports have to be translated and summarized for NEPA documents. Writer-editors 

assigned this wonderful task catch flack for butchering a specialist’s scientific masterpiece. As a 

solution, the specialists are asked in turn to write their own plain and simple version for NEPA.  

It takes them longer than they think, just like Will Rogers needing more time to write it simple.  

 

To add objectivity to decision-making, teams will make use of decision factors.  Decision factors 

are basically categories of information used to make comparisons among choices (alternatives).  

CEQ regulation at 1505.2 (b) provides: . . . An agency may discuss preferences among 
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alternatives based on relevant factors including economic and technical considerations and 

agency statutory missions.  

 

A common set of factors commonly used in decision documents includes the following: 

 

 Environmental – effects on renewable and non-renewable natural resources in an area 

 Social – effects on society, communities, or specific groups of people  

 Political – concerns of the constituents and the representatives holding office 

 Economics – monetary costs associated with the proposed action 

 Policy – written agency procedures for undertaking various types of action 

 Mission – many agencies have a mission which drives their actions 

 Trust – resources and assets of Native Americans held in trust by the US Government  

 Engineering, Technical – feasibility of a project’s design and operation 

 Legal – compliance with various laws that would apply to the proposed action 

 Authority – powers granted to agencies to take discretionary actions 

 Controversy – the level of dispute and uncertainty associated with the action 

 

Figure 1 (pg. 17) shows a simple arrangement of a few factors above.  

 

A well written decision document will list the key factors and the role of each.  When politics 

and legal advice are top factors, an agency official may discretely choose to avoid the pitfalls 

posed.  As mentioned earlier, political and legal deliberations are usually guarded as protected 

discussion.  Some officials aren’t shy about political influence and develop talking points 

directed straight at the public.  Bringing the big issues out in the open is a strategy to pull the 

fuse so the decision isn’t blown apart. 

 

Various methods are employed to discriminate among alternatives.  The purpose is to tease out 

differences and weigh them relative to their overall importance.  Methods may include a 

numerical range representing judgment values such as excellent, good, fair, or poor.  Others use 

a pro-versus-con approach.  Some are based on a narrative comparison of alternative 

performance.  Importance of factors includes various weighting and hierarchy systems.  

Whatever the method, a system that treats the decision factors consistently is important.  For 

complex actions with numerous factors, it’s a task better accomplished with the interdisciplinary 

team (IDT) who can exercise group thinking and reinforce deliberation points.  

 

Better Planning makes Better Decisions 

 

So what makes for a better decision under NEPA?  It all starts with a solid foundation of 

planning prior to engaging the gears of NEPA.  A good quality proposal and effective set of 

alternatives for analyses and comparison is a solid choice for a better decision.  Environmental 

planning abilities differ among agencies and, with it, the quality of product.  NEPA is not the 

best tool to correct deficiencies of poor, insufficient planning.  Unfortunately, it happens.  

Corrections and fixes that occur later can be part of the decision.  They show up as mitigation. 

Heavily mitigated NEPA documents could be a telltale sign of poor planning.  

 

 



13 

 

Following is a useful quote from a philosopher who specialized in rhetoric (Cook 1993):  

 

If decisions were a choice between alternatives, decisions would come easy.  Decision is the 

selection and formulation of alternatives.  - - Kenneth Burke 

 

This idea identifies the core substance of decision-making which is the development of 

alternatives – the heart of NEPA.   Although not involved with NEPA, Kenneth Burke was right 

on the mark about decisions.  Alternatives should be of good quality with an ability to perform 

on key issues.  Teams should have an objective to come up with viable alternatives that perform 

just as well as the proposed action, while meeting the purpose and need.   It’s a tall order to 

satisfy all issues, so themes are sometimes used to develop alternatives.  In one approach: 

alternatives would include environmental measures built into their design, using the issues or 

themes.  This would help to narrow overall environmental discrepancies for a decision.  

 

Conversely, NEPA is asking for some sharp distinctions (40 CFR 1502.14), suggesting it may be 

better to evaluate the alternatives in raw form, for making a clear choice.  A weakness in this 

approach occurs when preliminary alternatives are unfairly screened out because of raw flaws.  If 

a flaw can be mitigated for a final alternative, mitigation could have been applied to the pre-

screened alternatives.  That would have evened out the alternative selection process, the one 

critical area where bias level may be high, incorrectly leaving a valid option in its blocks.  The 

public should pay careful attention to the progress of alternative development. 

 

Three mitigation choices are available: 1) Mitigation up front; 2) mitigation later; and 3) no 

mitigation.  For the latter, an alternative may be compared with and without mitigation.  NEPA 

documents often rely on an assumption that mitigation is effective and without providing an 

analysis.  An honest evaluation does not overplay the effectiveness of mitigating actions.  The 

scientific knowledge of environmental mitigation is quite limited, and supporting analysis may 

be lacking.  Heavy reliance on mitigation weighs down the buoyancy and quality of a decision.   

A heavily mitigated finding of no significant impact (FONSI) could be border line significant. 

 

Decisions Using Adaptive Management 

 

Adaptive management is a systematic approach for improving resource by learning from 

management outcomes (Williams et al. 2007).  Origins of the formal scientific approach were 

pioneered in the early1900s, so the concepts have been around.  Fisheries biologists have 

bragged it is an invention by their discipline.  Plain spoken managers say the system is nothing 

more than common sense.  For example, “if what you’re doing is not working, you need to 

change what you’re doing.”  A number of case studies have been made to explore the uses of 

adaptive management and putting common sense into a scientific framework.  For example, re-

establishing more natural flows in the Colorado River through the Grand Canyon is the one case 

that was heavily promoted on a national scale.  

 

Adaptive management involves making a sequence of decisions over a period of time.  

Depending on the extent of the decisions, it can be problematic for NEPA compliance.  Change 

brought about by future decisions may be outside the range of the original NEPA analysis.  For 

adequacy, the parent document needs to be broad enough to cover the changes, yet specific 



14 

 

enough to determine consequences.  Change is a slippery and difficult action to pin down.  Using 

a common sense expression, adaptive management can be a “greased pig” chase for NEPA.  

 

One of the ways to examine possible future decisions is with a decision tree.  There are branches 

with various trigger points leading to corrective action.  Mitigation is largely based on the same 

principle; the need is triggered when certain conditions develop and can be detected.  Not all 

decision-makers will be comfortable with decision trees because of the perception that future 

choices are locked in.  Not to mention it suggests going out on a limb.  If adaptive management 

is brought forth as an action alternative, the decision needs to be pre-tested for suitability.  For 

those that fit, possible outcomes should be assessed over a number of future scenarios.  A model 

could help to work through scenarios and find the possible outcomes.  Climate change would be 

a prime choice for this exercise.  Decision-makers oriented towards outcomes should be 

comfortable with adaptive management.   

 

Decision Wait Period 

 

NEPA regulations at Section 1506.10 require agencies to withhold their decisions until 30 days 

has passed from the publication of the EIS.  It is referred to as the “wait period” and based in part 

on the U.S. Constitution, Article I of the Bill of Rights.  In effect it allows citizens to petition the 

government for due process while preventing agencies from implementing the proposed action 

on the same day it makes the final decision.  Earlier, “secret laws” were mentioned and hence the 

requirement for the 30-day wait period established in the Federal Register Act. 

 

Public involvement and commenting during the final stage of NEPA falls within the discretion of 

agencies.  It leads to an opportunity or to a disappointment.  At some point an agency has to 

complete its response to public comments and make a decision.  There is no required formal 

public comment period following release of a Final EIS.  That doesn’t seem to stop the public, 

and their comments may continue to flow in.  Closing the gates of public commenting following 

completion of an EA or Final EIS is not a topic addressed in the regulations.  The absence of 

clear rules, specifically a deadline for public comment, can lead to confusion and conflict.  They 

may not see the relationship between commenting and public involvement.  Blame the agency. 

 

Some agencies make it very clear they will not accept late comments.  In all the years I have 

worked on NEPA teams, none were ever rejected outright or tossed away.  Instead they were 

circulated internally and read.  Given the petition right, it’s a good practice for agency officials to 

consider all comments for any new meaningful information at any point prior to the final 

decision.  The review of all comments, including those coming late, can be addressed in the 

decision document.  An adaptive manager will figure out a tactful way to address all who 

participate.  

 

Steamlined Actions 

 

Certain actions (usually program based such as energy development) are decided through a 

streamlined process.  Agencies have a structured decision process for streamlined actions that 

include pre-determined environmental objectives.  The format of the NEPA documents is set up 

like a checklist listing objectives that must be met, with an option to add site-specific 
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requirements.  A number of similar actions will be batched and run through the streamlined 

process.  An administrative record is built to support a legal review should there be one.  

Decisions may also be reviewed through an audit involving one or more regulatory agencies.  

Due to the rigorous structure of streamlining, public involvement is not conducive.  This may be 

the elusive efficient NEPA some have come to expect.  

 

Emergency Actions 

 

Public involvement activities on emergency actions are usually set up independent of NEPA 

processes.  NEPA comes later if at all.  Review for the majority of post-emergency actions is 

typically an abbreviated EA (CRS 2010).  Emergency teams are set up to perform a multitude of 

tasks, including NEPA.  For immediate actions, the public review is either precluded or very 

short and primarily for information dissemination.  Implementation of emergency actions 

involves coordination with affected individuals and communities, usually face-to-face at the 

scene of the emergency.   

 

The job comes with the dual responsibility to take quick action to protect the environment while 

ensuring the safety of people and property.  Reports and plans are prepared simultaneously while 

actions are put in motion.  Having worked on emergency teams, you learn to rely on true and 

trusted practices.  There’s no place for phony mitigation in emergency actions.  It’s fast and 

intense work, with long hours and no time to spare.  Like the grass-roots decisions, the real 

payoff comes when the locals show up and thank you personally.  

 

Evaluating a Decision 

 

A few essential components are important for NEPA-based decisions.  The decision-maker 

should make a showing of: 
 

 Acting within their authority and the law.   (Legal Framework) 

 Having considered all points of view.    (Scoping) 

 Substantiating the key issues.    (Alternatives) 

 Having taken a hard look at the effects.  (Analysis) 

 Making the rationale clear and understandable.   (Decision Document) 

 Demonstrating the decision is supportable.    (Records) 

 

The agency must articulate a rational connection between the facts found and the conclusions 

made (Washington v. Daley, 1999).  The courts will decide whether the decision was based on a 

consideration of the relevant factors, and if there has been a clear error of judgment.  The courts 

cannot question the decision-maker unless absolutely necessary.  The agency’s final decision 

rests on its record which should demonstrate the information considered and the process for 

making an informed decision.    

 

A decision is not critically judged on the quality of its public involvement effort.   The regulatory 

teeth for public involvement are not very long or sharp.   Certainly a few agencies have taken a 

beating for poor performance, and maybe it is better left to the agency to manage.      
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Summary 

 

Decision making in the federal government is an administrative process.  NEPA is a procedural 

process.  Public involvement in NEPA-based decisions is an art.  When it comes to 

environmental decisions, the government is routinely in the middle of a controversial action.  

CEQ was keen to controversy and provided regulation (40 CFR 1502.9 (a)) that all major points 

of view be considered when preparing an EIS.  Agencies are required to consider various points 

of view for any important information that might have substance and relevance to a NEPA-based 

decision.   Responses to comments provide an insight into the agency’s thinking. 

 

Agencies must be able to provide a clear record of their administrative processes used to make 

decisions.  With hundreds of federal agencies, decisions are made in hundreds of ways.  Many 

involve the public; some do not.  With no required standard system for public involvement, 

agencies have developed their own methods.  Progress for involvement has come a long way, 

only to see the discourse develop on the troubles of transparency.  Other than providing notice 

and taking comment on certain types of actions, the regulations on public involvement are fairly 

thin, as they’ve always been.  FACA rules were put in place to control involvement by public 

groups in agency decisions, creating a hurdle as it turns out.  

 

There is no required common template for decision documents, curious given the history and 

legal battles of the administrative process.  The courts have established only a few criteria that 

must be included in decisions.   Respect for the administrative process lives on.  Under NEPA, 

only a concise record of decision is recommended for an EIS.  Agencies have developed 

templates and structure for decision documents.  The methodology for selecting an action (or 

alternative) in a decision varies widely.  NEPA doesn’t prescribe a selection method but does 

demand issue-driven alternatives.  Decision criteria are useful in crafting an explanation of the 

selection, and how certain factors make a difference.   

   

A majority of the government’s NEPA-based decisions are for actions within fairly small 

geographical areas.  This scale provides an excellent opportunity to develop relationships with 

local communities.  For agencies who take many actions in the same communities, public 

involvement is more than a one project, one step process.  No matter how local the decision-

making process becomes, interest groups who operate at larger scales can bring in universal 

issues that may affect the outcome of a local decision.  Anyone can participate, and those that 

become involved early and often are in a better position to affect a decision.  

 

Few if any responsible officials write decision documents on their own.  Better decisions require 

NEPA teams and agency officials who work together well and with the public.  Managers and 

the decision-makers benefit from the value and quality of the public’s involvement.  It’s not 

easy, cheap, and fast for many projects; it’s good and healthy.  

 

At the beginning it was “better decisions to foster excellent action.”  

 

Here at the end we add “encouraging public involvement for better decisions.”   
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Figure 1.  Decision Factor Schematic 
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