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Abstract
Among the numerous commitments late ancient Christians throughout the Roman
Empire shared with their non-Christian neighbors was a preoccupation with justice. Not
only was the latter one of the celebrated characteristics of God, the New Testament had
charged Christians, particularly those who served as bishops or elders, with ensuring and
maintaining justice in their communities from the tradition's very origins. In the early
fourth century, this aspect of episcopal responsibilities had received an unexpected boost
when the Emperor Constantine not only recognized bishops' role in intra-Christian
conflict resolution, but expanded their judicial capacity to include even outsiders in the
so-called audientia episcopalis, the bishop's court.
Christians had, of course, never resolved the question of what constituted justice
in a vacuum. Yet bishops' increasing integration into the sprawling and frequently
amorphous apparatus of the Roman legal system introduced new pressures as well as new
opportunities into Christian judicial discourse. Roman law could become an ally in a
minister's exegetical or homiletical efforts. Yet it also came to intrude into spheres that
had previously regarded themselves as set apart from Roman society, including especially
monastic and clerical communities. The latter proved to be particularly permeable to
different shades of legal discourse, inasmuch as they served as privileged feeders for
episcopal sees. Their members were part of the Christian elites, whose judicial formation
promised to bear disproportionate fruit among the laity under their actual or eventual
care. This dissertation's task is the examination of the ways in which Christians in these
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environments throughout the Latin West at the turn of the fifth century thought and wrote
about justice. I contend that no single influence proved dominant, but that three strands
of judicial discourse emerge as significant throughout these sources: that of popular
philosophical thought; that of biblical exegesis; and that of reasoning from Roman legal
precept and practice. Late ancient Christian rhetoric consciously and selectively
deployed these threads to craft visions of justice, both divine and human, that could be
treated as distinctively Christian while remaining intelligible in the broader context of the
Roman Empire.
.
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1.

Introduction
A few years after he had been plucked from the monastic ranks to become first

presbyter at Carthage and then bishop of Hippo, Augustine had occasion to remind other
ambitious young monks that the episcopate offered altogether more work and less reward
than they might have anticipated. In fact, Augustine argued, the fixed rhythms, limited
manual labor, and copious opportunity for prayer and solitude that the monastery
provided were far preferable to the constant and frequently unedifying demands of the
bishop’s office. One area of particular frustration involved the steady stream of
petitioners from among the citizens of Hippo who brought before the bishop their legal
and quasi-legal disputes and dilemmas. Every day, Augustine claims, he was obliged to
hear such cases as part of the so-called episcopalis audientia, the “bishop’s court.” How
much rather, Augustine writes, “I would . . . do some work with my hands, . . . than have
to hear these most annoying perplexities of other men's causes about secular matters,
which we must either by adjudication bring to an end, or by intervention cut short.”1
Augustine’s correspondence suggests that he may have been among the most
diligent of episcopal judges, consulting, for example, with friends and colleagues better
versed in the Roman law when a particularly puzzling suit appeared before him. Yet his
experience of frustration and bafflement with the process and the labor it generated seem
far from atypical among late ancient bishops. A handful of them apparently found ways
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Augustine, De Opere Monachorum 37.
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of extricating themselves from the responsibilities of the episcopalis audientia: Sulpicius
Severus, for example, asserts that Martin of Tours delegated any cases brought before
him to lower clergy,2 while other bishops occasionally either refused to hear a
particularly sensitive case or, claiming ignorance on the issue at stake, referred it to a
colleague. For most bishops, however, dispensing just judgment in the civil and ecclesial
cases that were brought before them was a vital if troubling part of their ministerial
obligations.3
Late ancient bishops perceived their judicial obligations to derive from the apostle
Paul’s exhortation that Christian communities handle their own disputes rather than
having members drag one another before the civic courts. Indeed, Augustine quotes at
length from 1 Corinthians 6 to explain to his monastic audience the reasons he and his
colleagues had been saddled with such burdensome responsibilities. By the beginning of
the fifth century, moreover, apostolic injunction had been supplemented and hedged
about by imperial decree. Already the Emperor Constantine had granted Christians a
degree of judicial capacity that amounted to at least theoretical independence from the
Roman magistrates in matters pertaining to the church and its ministers. Such laws also
placed the imperial stamp of approval upon bishops’ assuming roles of authority and
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Dialogue 1.2.1; the latter may, of course, simply reflect Severus’ consistent emphasis on Martin as
avoiding any appearance of colluding with imperial authorities.
3

See, e.g., Rudolf Haensch’s recent assessment that “eine solche Extremposition [of avoiding participating
in the episcopalis audientia] keineswegs dem typischen Verhalten entsprochen haben [dürfte]. Sonst wäre
die episcopalis audientia nicht zu einer derart fest verankerten, jahrhundertelang praktizierten Institution
geworden, die immer wieder – bis hin zu dem letzten großen antiken Gesetzgeber Justinian – Gegenstand
kaiserlicher Regelungen war“ (“Die Rolle der Bischöfe im 4. Jahrhundert: Neue Anforderungen und neue
Antworten,“ Chiron 37 [2007]: 153-181, 165).
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responsibility within their civic communities; for Christians and non-Christians alike, the
local bishop could take on the role of the judicial patron – arbiter, counselor, and, if
worse came to worse, as a likely source of surety and bail.
The stakes were high for episcopal judges: A wise and just verdict promised to
prove attractive to outsiders as well as the faithful, and bishops evidently enjoyed
imagining themselves as following into the footsteps of Joseph and Solomon when
ordering the legal affairs of their communities. By contrast, however, a bishop who
garnered a reputation as an unfair arbiter, or even one who demonstrated bias towards the
better-heeled and more influential among the disputants who approached him, cast
suspicion not only upon his own person but upon all Christian clergy – a situation that on
occasion escalated to the point where the erstwhile judge would be forced to defend
himself against prosecution before a magisterial court. Still more significantly, the
audientia episcopalis promised to have not only this-worldly but eschatological
consequences for its practitioners. Late ancient bishops thus understood themselves to
judge as earthly representatives of God, and as such could expect to give an account for
their decisions before the heavenly judge at the trial – imagined in great and frequently
gruesome detail by patristic homilists – at the end of the ages.
All these developments unfolded against the backdrop of one of the most
impactful eras of Roman legal history. The third century had been the period of great
jurists, of Ulpian, Paul, and Gaius, whose writings remained authoritative for centuries to
come. The fourth and fifth centuries, by the same token, saw an increasing
professionalization of the legal field, with the ever-growing number of laws, rescripts,
3

and edicts precipitating, on the one hand, the development of a class of specifically
trained advocates, and, on the other, the move towards codifying an authoritative body of
laws. The latter’s impact was sufficiently pervasive that the Theodosian Code, one of the
earliest and most extensive of these projects, effectively put an end to the transmission of
laws not included therein.
Christians were eager to make their mark upon this changing legal culture and to
shape Roman understandings of justice in ways congenial to Christian visions of
community, virtue, and authority. The boldest or most acclaimed Christian leaders
occasionally sought to do so by exerting direct influence upon an emperor or other public
official. The majority of bishops, however, took a more piecemeal approach: through
legal counsel and judgments in the episcopalis audientia; through their preaching; and,
not least of all, through constructing and participating in communities, whether monastic
or clerical, that more closely approximated late ancient Christian visions of the just
society than was the case for the church at large.
Unsurprisingly, discussions of law and justice figure prominently in many late
ancient writings. The latter is particularly true for texts designed to instruct members of
the religious elites, including clergy, monastics, and self-styled Christian "philosophers."
Two sets of questions loom large in these writings: First, what was the meaning of
justice and how – if at all – could Christian notions thereof distinguish themselves from
other judicial ideals common in Roman society? Most Christians could confidently
identify their God as the author and executor of justice, and both dreaded and relied upon
this divine attribute. Far less clear, however, was the relationship between God's eternal
4

justice and the kind of justice ordinary Christians could expect to cultivate and enjoy in
their present lives. An equally pressing question: if one accepted that Christians bore
responsibility for instantiating at least a limited reflection of divine justice in their present
surroundings, how were clergy, monks, and bishops to go about doing so? Treatises,
regulae, and homilies accordingly sought to address questions of how communities were
to be structured, on what basis a particular individual could exercise judicial authority
over others, and, not least, how the monastic or episcopal judge ought to proceed in
concrete instances.
These instructions capture a snapshot of Latin Christianity at a unique tipping
point in late ancient history. At the turn of the fifth century, the majority of Romans were
still pagan, yet Christianity, aided in large part by nearly a century of imperial patronage,
had seen impressive numerical gains in the preceding decades. While Christians still
regarded themselves as the heirs of the martyrs and particularly in the West continued to
insist upon separate spheres of authority for bishops and emperors, the Church also
continued to nurture a degree of symbiosis with and dependence upon the Roman
government for enforcing, inter alia, the boundaries of the true faith. In the same vein,
Christian leaders continued to extol the virtues of a faith untutored by anyone but the
Holy Spirit; yet the extant writings from this era frequently reflect the influences of
rhetorical training and popular philosophy.
The texts by which Ambrose, Augustine, and their less famous contemporaries
sought to instruct the monks and clergy in the theory and practice of justice for Christians
attest to the hybridity of late ancient Christian existence, perched so peculiarly at the
5

intersection of Scripture and saeculum, the numinous and the civic. While authors
inevitably drew upon all the resources education and experience had put at their disposal,
these instructions bring together three dominant strands of argument: those originating
from Christian engagement with late ancient philosophical trends; those stemming from
early Christian interpretations of Scripture; and those shaped by popular rhetorical and
legal discourses. Late ancient writers, preachers, and monastic leaders combined these
strands to prepare monks and clergy to apply a distinctive yet adaptive brand of justice to
the legal challenges they or their communities faced.
The task of this dissertation is to examine the deployment of these discourses in
monastic and clerical communities in the Latin West and the resulting development of
judicial thought and practice among Christians at the turn of the fifth century. In its
broadest context this study is about the changing shape of justice in the Latin West – not
the superficial record of laws piled upon laws in the great codices of Theodosius and
Justinian, but the slow replacement of one mindset with another that came about through
the education of ordinary Christians under the care of bishops. The education of monks
and clergy was critical to the process. New sees were springing up in parts of the
Empire, like Northern Italy, that had not yet yielded fully to Christianization. In other
areas, most notably North Africa, the struggle between “catholic” and “schismatic”
groups generated a kind of episcopal arms’ race for numerical dominance over one’s
opponents. Monastics and lower clergy were among the groups from whom such
episcopal successors were frequently chosen, a subject discussed in greater depth in
Chapter Two. Yet even the many monks and presbyters who neither aspired nor attained
6

to episcopal rank contributed to changing conceptions of justice and judgment in late
antiquity. Particularly in larger cities where the episcopalis audientia might threaten to
overtake a bishop’s schedule, presbyters and even deacons might be entrusted with
adjudicating complaints brought before them. In Milan, one of the most populous and
influential cities in the Latin West at the end of the fourth century, for example,
Ambrose’s instructions to the clergy under his care sought to inculcate justice, its
cultivation and public performance, by both philosophical precept and biblical exemplar
– a topic discussed in greater depth in Chapter Four.
Monks too could serve as purveyors of conflict resolution; Sulpicius Severus’ Life
of Martin, for instance, depicts Gallic monastics as focal points for their surrounding
communities’ quests for counsel and reconciliation. Accounts of this nature smack of the
famous and much-maligned “holy man”; indeed judicial formation likely had little to say
to itinerant charismatics and the influence they might have wielded over the rural
populace. By the turn of the fifth century, it was in any case monasteries that absorbed
the overwhelming majority of ascetically-minded Westerners, in the process erecting
greater boundaries between monks and other members of the laity. Monastics’ lives were
never completely hidden from view, however, and particularly in contexts that combined
monastic living arrangements with clerical service, as, e.g., in the monasterium at Hippo,
overseers and bishops could be expected to give an account for the ways in which
members of their communities might accomplish or fail to live up to a monastic ideal.
The monastic community moreover served a vital function in late ancient attempts to
map a sustainable judicial vision. As I will discuss in greater depth in Chapter Five,
7

monasteries constituted alternative societies that preserved to a greater measure than the
Church at large the image of the New Testament community, the church of Acts or the
apostolic band, even as each monastic settlement adapted itself to its surroundings. As
the tangible manifestation of an aspirational ideal, monasteries thus exercised a pervasive
if subtle influence in shaping expectations of not only what a (by Christian standards) just
society might look like in the present life, but the kind of future hope to which Christians
might aspire in the next. The treatises, rules, homilies, and letters generated in these
contexts reflect the preoccupation of particularly Christian elites with understanding and
implementing a vision of justice that promised to carry the Church and its people through
the social and political upheaval of their era, beyond the Final Judgment, to their
anticipated eschatological triumph.

1.1

Outline of the Project
In late antiquity, as indeed today, a multitude of voices contributed to constructing

justice’s and judgment’s respective meanings. Only a small number of these are
preserved, and those that remain come by and large from privileged sources: emperors
and imperial magistrates, influential rhetors or those that succeeded in presenting
themselves to posterity as such, and, among the early Christian witnesses, canonical
authors and literate clergy. Occasional minority reports from other sources survive as
well. The Egyptian legal papyri provide an unparalleled degree of access to the late
ancient courtroom experience. Similarly, incidental epistolary reports, or documents
preserved by chance of authorial ascription or accident of transmission reveal how
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ordinary Christians might have thought about justice, divine and human, and sought to
interact with its purveyors in the imperial and ecclesial realms.
Chapters Two and Three establish the background against which Christian
judicial practice and formation developed. Chapter Two establishes the link between the
episcopal office, on the one hand, and monastic and clerical communities, on the other.
The two realms were evidently mutually dependent on one another. On the one hand,
bishops took responsibility for the formation of clergy and the support and instruction of
monasteries, including their formation and instruction in matters of justice and judgment.
On the other hand, since monks and clergy were among the groups from which bishops
were routinely selected, the understanding of justice that abbots and bishops had
inculcated in the members of these communities exerted direct influence upon not only
future episcopal leaders but upon their congregations.
Chapter Three seeks to situate Christian thought about justice in the context of
these late ancient Roman legal discourses. Given the central role bishops played in
adjudicating competing claims or consulting with parties to such disputes, I begin by
establishing the "lay of the land" of late ancient dispute resolution. Individuals appealing
to episcopal judgment thus did so in preference to a number of other options available to
them, including formal trial before a magistrate, arbitration at the hands of a mutually
agreed-upon "bonus vir," and resolution by mutual agreement through a mediator. While
bishops had been agents of conflict resolution in churches from the first century onward,
their roles within the Roman legal system, like those of others engaged in one of the
recognized forms of conflict resolution, were both endorsed and circumscribed by Roman
9

law. In the second part of the chapter, I discuss the fourth and fifth century statutory
provisions, preserved in the Theodosian and Justinianic Codes, that delimit bishops’
judicial function, first on their own terms and then by way of a case-study from
Augustine’s letters.
Against this backdrop unfold Chapters Four, Five, and Six. They constitute the
core of this project, inasmuch as they trace three dominant strands that enter into early
Christian discourse about justice within contexts of monastic and clerical formation. The
first of these, which I address in Chapter Three, focuses on late ancient philosophical
contributions to this discourse, particularly those originating from Christian writers'
engagement with Stoic and Neoplatonic interlocutors. By examining in depth three sets
of texts stemming from the turn of the fifth century – Augustine's Cassiciacum
Dialogues, the Rule for Monks, and Ambrose's De Officiis – I show that not only is
justice central to writings actively engaged in the formation of Christian elites, whether
monastics, clergy, or Christian philosophers, but that contemporary philosophical
understandings of the role and function of justice contribute substantially to the form and
intended applications of justice conveyed in these texts. While each author engages in a
– frequently substantial – degree of customization to differentiate Christian
understandings of justice from those grounded strictly in their non-Christian
philosophical interlocutors, the latter nevertheless determine to a greater or lesser extent
the definition of the "just individual" and "just community" that the Christian texts seek
to evoke.
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These influences notwithstanding, aforementioned visions of individual and
communal justice were of course not shaped solely by extra-Christian sources.
Accordingly, Chapter Five examines the biblical and exegetical underpinnings of ancient
Christian constructions of justice in contexts aiming at the formation of present or future
clergy. A small number of key New Testament passages – particularly Matthew 18, Acts
4-6, and 1 Corinthians 6 –figure prominently in the visions of justice evoked for monastic
and clerical contexts. I show that the texts deploying these pericopés frequently center
around one of several key motifs: that of Christians, particularly Christian
"professionals," being judged in this life as they would eventually be judged by God at
the end of the ages; that of the bishop or head of a monastery functioning as the
paterfamilias vis-à-vis his flock; and that of "like judging like," the reservation of
judgment against Christians to those who not only shared their religion but excelled them
in rank and virtue.
Chapter Six finally considers the legal and rhetorical influences upon Christian
discourses surrounding justice and judgment. Rhetoric and legal advocacy in Roman
culture were, of course, so closely related to one another as to be virtually identical
through the first centuries of the Common Era. By the turn of the fifth century, however,
representatives of a legal elite began to proliferate throughout the Empire. The latter had
gone beyond rhetorical training – or, as Libanius complained, had abandoned said
training prematurely – to enjoy the tutelage of specialized “law schools” in Rome and
Beirut, frequently in the hopes of bettering their social standing. At times, these
advocates came from Christian households or became Christians in the course of their
11

practice. Perhaps the most famous case is that Alypius, Augustine’s partner in
conversion and frequent correspondent in the latter’s quest for understanding the Roman
law sufficiently to fulfill his role in the episcopalis audientia with appropriate diligence.
The realms of religion and law bore striking connections well before
Christianity’s arrival. Indeed, as Benjamin Kelly has recently argued, the administration
of Roman law was from classical antiquity fraught with ideological, even theological,
overtones.4 Christian writings about divine justice returned the favor by taking a leaf
from the discourses and styles of argument of their contemporaries in the Roman courts.
In conjunction with my discussion of philosophical (Chapter Four) and biblical (Chapter
Five) influences, this chapter therefore maps a third significant discursive theme
surrounding justice and judgment in late ancient Christian writings. Finally, in my
work’s Conclusion, I offer a brief retrospective upon my project's central arguments,
considering the project in its greater methodological and disciplinary context.

4

Benjamin Kelly, Petitions, Litigation, and Social Control in Roman Egypt (Oxford: Oxford University
Press, 2011), 168-209.
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2.

Leading the Church, Judging the World
Some time towards the end of the fourth century, Ambrose of Milan found

himself in a position that might have struck less confident clergy as daunting. Eusebius,
the saintly bishop who had for many years occupied the neighboring see of Vercellae,
had died, and his congregation had sought Ambrose’s advice on how to select his
successor. A wealthy local citizen had established himself as the front-runner among the
town’s Christian populace; indeed Ambrose’s correspondents may have hoped that he
would support the election of a man who would be able to benefit his community in much
the same ways that Ambrose – himself of senatorial stock – had benefited Milan.1 If this
was the case, however, the Christians of Vercellae were disappointed. Instead of the
unnamed benefactor, Ambrose seized upon a different candidate altogether, a man by the
name of Honoratus,2 who recommended himself both by virtue of his pro-Nicene
pedigree and by sharing the late Eusebius’ monastic background.

1

This is not to suggest that Ambrose’s most attractive quality as a bishop was his wealth. While
undoubtedly far from poor, Ambrose’s social rank may have outstripped his financial capacity, as Timothy
Barnes has argued recently (“The Election of Ambrose of Milan,” in Episcopal Elections in Late Antiquity,
eds. Johan Leemans, Peter Van Nuffelen, Shawn W. J. Keough and Carla Nicolaye [Berlin: De Gruyter,
2011], 39-59.) Ambrose’s actual possessions would have factored far less into an episcopal election than
his perceived wealth, standing as regional governor, and relationship with Valentinian I. For a more indepth discussion of the factors involved in Ambrose’s election, see also Neil McLynn, Ambrose of Milan:
Church and Court in a Christian Capital (Berkeley, CA: University of California Press, 1994), 44-52. For
a discussion of the bishop’s function in urban settings in the late ancient Latin West more generally, see
also Claire Sotinel, “Le personnel episcopal. Enqûete sur la puissance de l’évêque dans la cite,” in L’évêque
dans la cite du IVe au Ve siècle: Image et autorité, eds. Éric Rebillard and Clarie Sotinel (Paris: École
Française de Rome, 1998), 105-126.
2

Indeed, Ambrose’s candidate apparently carried the day; cf. Rita Lizzi, Vescovi e strutture ecclesiastiche
nella città tardoantica: L’Italia annonaria nel IV-V secolo d. C (Como: New Press, 1989), 46-50.
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The latter was of the essence for any man who aspired to the episcopal rank,
Ambrose argued, inasmuch as both monastics and members of the clergy represented the
apex of Christian virtue – albeit expressed differently in different circumstances:
[W]ho would dispute that these two things are especially efficacious in creating a
more dedicated form of Christian piety: the rules of the clergy, and the
observances of the monks? The first is a training to be courteous and well
behaved, the latter a training in abstinence and endurance. The first operates as it
were on a stage, the other in secret; the first is watched, the other hidden. . . . So
one life is lived in the stadium, the other in the cave. The one struggles against
the turmoil of the world, the other against the lust of the flesh. One subdues the
pleasure of the body, the other shuns them. One is pleasanter, the other safer.
One governs itself, the other chastises itself, yet each denies itself in order to be
made Christ’s.3
Monks and clergy, Ambrose suggests in this letter, were cut from the same cloth, and a
church that wished to obtain an excellent bishop ought to look to the ranks of those who
excelled in a monastic vocation. Indeed, Ambrose claims, inasmuch as Eusebius’
example had demonstrated the truth of Ambrose’s claim in their midst, the people of
Vercellae should have been all the more ready to call their next bishop from among the
local monks.
In the context of a late ancient episcopal election, Ambrose’s voice must have
carried considerable weight. Since at least the third century, aspiring bishops required
the approval of three groups or individuals to secure a see: that of the local clergy, of the

3

Namque haec duo in attentiore christianorum devotione praestantiora esse quis ambigat, clericorum
officia, et monachorum instituta? Ista ad commoditatem et moralitatem disciplina, illa ad abstinentiam
assuefacta atque patientiam: haec velut in quodam theatro, illa in secreto: spectatur ista, illa absconditur. .
. . Haec ergo vita in stadio, illa in spelunca: haec adversus confusionem saeculi, illa adversus carnis
appetentiam: haec subjiciens, illa refugiens corporis voluptates: haec gratior, illa tutior: haec se ipsam
regens, illa semet ipsam coercens: utraque tmen se abnegans. Ambrose, Ep extra collectionem 14.71-2 (PL
16.1209A-B); translation taken from J.H.W.G. Liebeschuetz with Carole Hill, Ambrose of Milan: Political
Letters and Speeches (Liverpool: Liverpool University Press, 2005), 331.
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surrounding bishops in the province, and of the future bishop’s congregation itself.4 Over
the course of the fourth century, different counsels and their expositors had emphasized
different aspects of this process; in keeping with the developing emphasis on each region
having its own metropolitan or patriarch to whom other churches and their leaders could
look for guidance and under whose authority they stood, after 325 C.E. a bishop’s
ordination also required the consent of the area’s leading bishop.5 In Italy, that role
would have fallen to the bishop of Rome; yet a see as influential as Milan, particularly
during the imperial court’s presence there, could function as a rival for this status – and
indeed, evidence from this period suggests that the two cities and their churches at times
competed for influence over the Christian West.6
Ambrose’s letter to the church of Vercellae thus strikes a number of different
notes: On the one hand, Milan’s geographic proximity meant that its bishop would likely
have to be present for and would certainly have a say in the Vercelline episcopal election
and ordination. Ambrose may have even regarded himself as the metropolitan ultimately
responsible for approving the candidate. On the other hand, however, Ambrose writes
not merely in an authoritative, but in an advisory capacity. One contemporary
commentator has even suggested that the letter functions as a treatise on the duties of the

4

For further discussion of the development of episcopal elections in late antiquity, see infra at 19-29.

5

The Canons of the Council of Nicaea accordingly require that “in each province the right of confirming
the proceedings belongs to the metropolitan bishop” (Decrees of the Ecumenical Councils, vol. 1, ed.
Norman P. Tanner [London: Sheed & Ward and Georgetown University Press, 1990], 7).
6

For a discussion of Rome and Milan’s efforts to bring Gaul into their respective circles of influence, see
Geoffrey Dunn, “Canonical Legislation on the Ordination of Bishops: Innocent I’s Letter to Victricius of
Rouen,” in Episcopal Elections, 145-166.
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clergy – a different but complementary work vis-à-vis Ambrose’s already famous De
officiis – designed to instruct the ecclesial rank and file of Vercelli.7 Moreover, Ambrose
ostensibly aims to address not only the city’s clerical hierarchy, but also its lay members
by offering a rhetorically potent portrayal of the ideally guided church – a community of
laypersons, male and female renunciants, deacons, and priests, at the head of which
Ambrose locates a leader of monastic mettle.
Bishops of the stripe Ambrose here endorses, the so-called “monk bishops,” have
generated considerable scholarly interest in recent years. The phenomenon enjoyed the
vocal support of some of late antiquity’s most eloquent writers, ranging from the
Sassanid and early Byzantine Empires to the Latin West. Yet monastics were of course
not the only individuals, nor even the most unanimously desirable ones, to rise to
episcopal offices. As Raymond Van Dam recently noted, in late antiquity “the men who
became bishops had usually earned their promotions through service as clerics, monks, or
imperial magistrates.”8 Each of these groups brought its own set of strengths as well as
challenges to the episcopal see. While former magistrates might be admirably suited to
the civic responsibilities a bishop had to carry out, the same could not be said for the

7

Liebeschuetz, Ambrose of Milan, 295.

8

“Bishops and Clerics during the Fourth Century,” in Episcopal Elections, 236. Most candidates did not
belong to these groups in their “pure” types, of course. Augustine is perhaps an apt exemplar: While he
was never an imperial magistrate, his rhetorical training and experience arguing before their courts
certainly placed him in those circles. By the same token, he could be counted as both a monastic, having
experimented with communal living and withdrawal from “the world” for some years prior to his
ordination, as well as having undergone an abbreviated form what several scholars have recently called a
“clerical cursus honorum”: rather than jumping immediately into the episcopacy, Augustine thus served as
presbyter in Carthage beforehand. Most candidates might not have enjoyed quite so multi-faceted a
background; those who came to be bishops with an exclusively magisterial, monastic, or clerical pedigree
were no doubt similarly rare, however.
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liturgical, homiletical, and, particularly in the decades of the Trinitarian and
Christological controversies, theological responsibilities that came with the role.
Ambrose, himself an allegedly reluctant and almost certainly under-prepared candidate
for the see of Milan, accordingly spent much of the first decade in office writing little,
still less that was original, and, when he did pick up the pen, did so under duress in light
of heresy charges that were apparently being leveled against him.9
By contrast, candidates who had risen through the ranks of the clergy would have
had occasion to observe the preceding bishop – or bishops, inasmuch as lower life
expectancy in late antiquity contributed to frequently brief episcopal tenures – and to
learn at his knee the intricacies of the job. Indeed by the late fourth century bishops as
influential as Siricius of Rome endorsed a rigid clerical cursus honorum as the optimal
means of preparing future bishops. Such preparation did not, however, guarantee priests a
chance to assume control of a see in the first place: interlopers from the other two groups
as well as the occasionally tenacious and long-lived predecessor could frustrate such
ambitions.10 Moreover, even if they did attain to the episcopacy, clergy might be
perceived to lack the charisma to lead their congregations effectively. Accounts of
tensions between clergy and competing purveyors of Christian authority are accordingly
pervasive in late ancient sources.

9

For a discussion of Ambrose’s early literary efforts, especially the circumstances surrounding the
composition of his De Fide, see, e.g., Daniel H. Williams, Ambrose of Milan and the end of the NiceneArian conflicts (Oxford: Oxford University Press, 1995), 142-148; McLynn, Ambrose of Milan, 102-106.
10

See, e.g., Van Dam’s discussion of such obstacles in “Bishops and Clerics during the Fourth Century,”
233-240.
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Monks, finally, by virtue of the continence and renunciation that had marked
their lives prior to ordination brought to the episcopal office the specter of holiness, a
privileged connection to the divine that could be employed on behalf of the community’s
needs.11 The transition from monastic to episcopal life was nevertheless a demonstrably
difficult one. Indeed, both writers who had previously enjoyed the monastic lifestyle and
those who had barely tasted baptism at the time of their ordination to the episcopacy
agreed that the life of the monk was far easier – and perhaps even better and holier – than
that of the clergyperson.12
This chapter examines in greater depth the process of episcopal selection in late
antiquity, particularly with regard to candidates chosen from among the clergy, on the
one hand, and monastics, on the other, before turning to the question of bishops’
responsibilities during that era. While there is no shortage of data on a few exceptional
episcopal exemplars – Augustine, Basil, and the likes – the record’s relative silence
concerning the majority of bishops encourages the use of alternative sources. In Part III

11

This phenomenon has been much discussed in the context of the body of literature surrounding the late
ancient “holy man.” The latter takes its origin from Peter Brown’s “The Rise and Function of the Holy
Man in Late Antiquity,” The Journal of Roman Studies 61 (1971): 80-101, and has in the intervening
decades taken on the status of a terminus technicus. Cf., e.g., Rudolf Haensch’s assessment concerning
popular expectations of bishops: “Als Leiter der Gemeinde wünschten sich viele spätantike Christen ganz
offensichtlich entweder einen holy man, der der Gemeinde durch seine besondere Nähe zu Gott helfen
würde, oder einen erfahrenen (Kirchen)politiker, der sie durch die Stürme der inneren und äußeren
Bedrohungen hindurchführen würde, oder, wenn möglich, einen Kandidaten wie Basilios von Kaisareia,
der beides vereinte (“Christlicher Euergetismus ob honorem? Die Einsetzung von Klerikern in ihre Ämter
und die von diesen vorangetriebenen Bauprojekte,“ in Episcopal Elections, 167-181).
12

Cf., e.g., Augustine’s favorable comparison of the peaceful well-regulated life in the monastery with the
frequently unedifying tasks of the bishop in De Opere Monachorum 37, or Ambrose’s epistolary envy of a
certain James, who had from the anxieties of episcopal life retired to monastic solitude in Ep. 59. Quite
aside from these conceptual difficulties, however, the bishop's tasks posed challenges for many former
monks. Some reportedly shrank from the responsibility of handling the Eucharist, while others found
themselves placed in sees where they had to deliver homilies in a language foreign to them.
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of this chapter, I turn to addressing the role of bishops as delineated by the Theodosian
Code, with particular attention towards episcopal responsibilities and privileges in the
realms of manumission of slaves, adoption of exposed infants, care of prisoners, and
advocacy on behalf of sexually exploited members of households. As will become
apparent, these expanded episcopal capacities, or, at a minimum, their official
recognition, had significant implications for both the office itself and the judicial
discourses generated by it.

2.1

Episcopal Selection at the Turn of the Fifth Century.
The turn of the fifth century proved to be a particularly fertile era for shaping

conceptions of monastic and clerical identity. Not only were coenobia springing up
across the Roman Empire, in regions like Northern Italy, Gaul, and other areas of the
Roman Empire in which Christianity had only recently begun to assert itself vis-à-vis
more ancient forms of religious practice, a new crop of episcopal sees emerged.
Moreover, in other, more fully Christianized locations like Cappadocia and North Africa,
see creation and episcopal ordination were frequently used as tools in the service of
granting one’s own Christian faction a numerical edge over one’s opponents.13 By the
turn of the fifth century, scholars thus estimate that Christians in both the Western and
Eastern parts of the Roman Empire were tended by circa one thousand bishops each, with

13

In this vein, e.g., the North African struggle between "Donatist" and orthodox Christians was frequently
fought on the level of which party controlled a greater number of sees, as evidenced, for example, by the
Collatio of 411 C.E. For a discussion of the Donatist schism, see W.H.C. Frend, The Donatist Church: A
Movement of Protest in Roman North Africa (Oxford: Oxford University Press, 1971).
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perhaps fifty times that number ranking among the lower clergy.14 These ministerial
posts were not, however, evenly distributed across each sphere. In the West, Italy thus
accounted for roughly eighty bishops, Gaul for ninety, Spain for thirty, with the
remainder, as the Collatio of 401 C.E. suggests, being located in North Africa.15
These numbers are not particularly impressive compared to the Empire’s
population at large and may in fact serve to chasten overly enthusiastic estimates of the
proliferation of Christianity across the Roman Empire of this period.16 They nevertheless
raise questions of how ancient Christians went about identifying men suited to the task of
staffing these sees, as well as the procedures by which such individuals were selected.
Tensions surrounding episcopal selection become apparent particularly when one
considers two factors: the minimum age expectations for bishops in late antiquity, and the
average life expectancy of Roman citizens.
In theory, fourth century sources suggest, candidates for episcopal elections had
to be at least forty-five years of age and could be expected to have completed an
impressive cursus honorum of ecclesiastical service before becoming eligible to serve as
bishops.17 Yet the average life expectancy for Romans in this era was only twenty to
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Van Dam, “Bishops and Clerics during the Fourth Century,” 225-226.
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Van Dam, “Bishops and Clerics during the Fourth Century,” 220-225. The latter number may not be, in
fact, the most reliable indicator of North African bishops, inasmuch as both sides to the dispute accused one
another of packing their ranks with newly established episcopal sees for the purpose of gaining numerical
leverage vis-à-vis their opponents (cf. Frend, The Donatist Church, 275-89).
16

As Van Dam points out, “[t]he pastoral ministry of bishops and clerics becomes more plausible as our
assumptions about the percentage of Christians decrease” (“Bishops and Clerics during the Fourth
Century,” 227).
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For a more in depth discussion of this process, see infra at 25-27.
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thirty years.18 That number in part reflects the high incidence of infant- and childhood
mortality,19 yet even correcting for the substantial percentage of the population that did
not survive past the onset of adolescence, the average Roman male would not have been
expected to live much past the early years of his fifth decade of life. Nor were all
surviving men eligible to pursue episcopal careers. Certain groups of professionals,
including farmers who indeed made up the vast majority of the Roman population, were
tied to the family trade by law, and thus could not entertain hopes of full-time ecclesial
service.20 Others, due to their social status, had to fulfill fiscal and official obligations
towards the Empire – obligations from which even ordination could not release them, and
which could result in swift, imperial “de-ordinations” for bishops from the equestrian
ranks who had sought to skirt their responsibilities.
This human resource scarcity was further exacerbated by the emergence of
previously unprecedented professional opportunities. The Roman military, monastic
movement, and the ever-expanding civil service apparatus, to name only a few examples,
all provided attractive alternatives to a clerical career for men determined to better their
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See, e.g., Thomas Widermann, Adults and Children in the Roman Empire (New Haven: Yale University
Press, 1989), 12; Tim G. Parkin, Demography and Roman Society (Baltimore: Johns Hopkins University
Press, 1992), 93; Geoffrey S. Nathan, The Family in Late Antiquity: The Rise of Christianity and the
Endurance of Tradition (New York: Routledge, 2000), 139f.
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Parkin has suggested that three hundred of every thousand children did not survive infancy (Demography
and Society, 93) – a rate of childhood mortality that decisively influenced assessments of overall life
expectancy for the later Roman Empire.
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For a discussion of the relative lack of social and professional mobility farmers and those practicing a
variety of family trades enjoyed, see, e.g., Aline Rousselle, “Aspects sociaux du recrutement ecclésiastique
au IVe siècle,” in Mélanges de l’école Française De Rome 89.1 (1977): 333-370.
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lot either socially or spiritually.21 All these factors made for a relatively limited pool from
which to choose future bishops, not least of all since, ecclesiastical rhetoric
notwithstanding, by the end of the fourth century, most sees lacked sufficient prestige to
attract the upper echelons of society.22 Just over a century later, an episcopal aristocracy
had emerged in the West, members of which sought to establish and then succeed to
"family sees” (patria sedes).23 Yet by the end of the fourth century, episcopal sees were,
frequently quite literally, up for grabs.
Selection procedures for the leaders of Christian communities and criteria by
which such individuals were to be selected are already present in late first- and early
second-century writings. 1 Timothy 3 thus spells out a series of traits and lifestyle
choices that mark a suitable “overseer” (ἐπίσκοπος), 1 Peter 5 directs leaders in their
behavior vis-à-vis their followers, the Didache urges in the name of the twelve apostles
the appointment of worthy bishops and deacons, while the Ignatian epistles seek to
inculcate an episcopal model that emphasizes both unanimity in selection and the binding
nature of said choice.24 Yet it was not until a century and a half later that a more
comprehensive vision for episcopal election emerged. The occasion for making explicit
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Ambrose is indeed the first bishop of senatorial rank, as Frank D. Gilliard has shown (“Senatorial
Bishops in the Fourth Century,” Harvard Theological Review 77.2 [1984]: 153-175). Indeed, Timothy D.
Barnes has argued that but for Augustine’s relative poverty and the vexing exemplar of more financially
and professionally successful relations, he would never have contemplated ordination in the first place
(“Election of Ambrose of Milan,” 52-53).
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Allen E. Jones, Social Mobility in Late Ancient Gaul: Strategies and Opportunities for the Non-Elite
(Cambridge: Cambridge University Press, 2009), 114-128.
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For a discussion of Ignatius’ view of the episcopacy, see, e.g., Bernard Dupuy, “Aux origines de
l'épiscopat: le corpus des Lettres d'Ignace d'Antioche et le ministìre d'unité,” Istina 27.3 (1982): 269-277.
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one such set of practices by which Christian communities selected their leaders came,
unsurprisingly, in the midst of heated conflict surrounding episcopal succession. Cyprian
of Carthage, writing in the aftermath of the Decian persecution and the many and at times
embarrassing episcopal vacancies it had produced, thus describes the bishop’s elections
as consisting of, on the one hand, "cleri suffragium"25 and "clericorum testimonium,"26
and, on the other, the "suffragium"27 and the "testimonium et iudicium"28 of the laity. In
addition to these groups, bishops from neighboring sees were to contribute to the election
by way of the "collegarum [episcoporum] testimonium et iudicium"29 and the
"coepiscoporum consensus."30 The precise functions designated by these terms have been
subject to heated scholarly debate.31 What is clear, however, is that Cyprian envisions and
is prepared to defend as divine judgment – divinum iudicium – a form of episcopal
election that requires the participation of the entire community as well as the putative
consent of at least a majority thereof. 32
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Ep. 68.2 (CSEL 3.745).

26

Ep. 55.8 (CSEL 3.629-630).

27

Ep. 55.8 (CSEL 3.629-630) and Ep. 68.2 (CSEL 3.745).

28

Ep. 44.3 (CSEL 3.599).

29

Ep. 44.3 (CSEL 3.599).

30

Ep. 59.5 (CSEL 3.672).
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Patrick Granfield offers a good survey of the varying assessments of Cyprian’s judicial terminology up to
the 1970s (“Episcopal Elections in Cyprian: Clerical and Lay Participation,” Theological Studies 37 [1976]:
42-49. More recently, Andreas Thier has examined particularly lay participation in Cyprian and his
successors in “Procedure and Hierarchy: Models of Episcopal Election in Late Antique Conciliar and Papal
Rule Making,” in Episcopal Elections, 541-553.
32

"Deus qui episcopos facit” (Cyprian, Ep. 3.3 [CSEL3.736-737]). The emphasis on God being the central
selector and granter of bishops remains constant throughout late antiquity and the medieval era; cf., e.g., the
putatively seventh-century Vita S. Arnulfi thus concludes its account of episcopal suggestion in Metz by
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Cyprian does not tell his readers where one might locate a man who could so
unite in his person the approval of a variety of constituencies. Nor was the process
Cyprian outlines a universally approved template for episcopal elections.33 Indeed, had
the latter been the case, the comments of the Nicene Council on this topic a few decades
later would be largely unintelligible. Nicene Canon 4 thus makes no mention of the
contributions of either laity or clergy in a particular see to the selection of a bishop,
instead emphasizing that the election must be performed “by all the bishops of the
province.”34 The rest of the canons cast a similarly bishop-centric vision of the episcopal
selection process – an approach that no doubt struck the council as both expedient and
pressing in light of the tensions between bishops of different Trinitarian views from
neighboring sees. With doctrinal nuances at stake, it seems the Council entrusted the task
of selecting an appropriate ally to his future episcopal colleagues rather than risking the
popular election of a supporter of the heteroousios amidst a pro-Nicene region.35

asserting: “Dabit enim vobis Deus pastorem, qui vos pascat in miseracione et misericordia” (Vita Arnulfi
Episcopi Mettensis 18, ed., B. Krusch, MGH SRM II, 426-446, 440).
33

While election by general consent seems to have had parallels in the churches of other regions, Cyprian
seems to have known of alternative models. In Ep. 67.5, he thus identifies the approach to episcopal
selection set forth in his letters as employed “fere per provincias universas."
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The Canon goes on to acknowledge that such a procedure might not be practicable in all circumstances,
noting that “if [the presence of all bishops in the province] is difficult . . . let at least three come together
and perform the ordination, but only after the absent bishops have taken part in the vote and given their
written consent.” Canon 4 also introduces a further check upon the election of a new bishop that seems to
have developed in the decades since Cyprian’s tenure at Carthage: “[I]n each province the right of
confirming the proceedings belongs to the metropolitan bishop” (Decrees of the Ecumenical Councils, 7).
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In practice, it seems unlikely that even bishops elected under Nicene rules were chosen without input
from the local clergy and people, and indeed later councils and directives from metropolitans explicitly
acknowledge the centrality of these groups. The Council of Hippo (393/397) thus explicitly juxtaposes the
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And yet it is at Nicaea that historians receive a first systemic glimpse at the
sources from which representatives across the Roman Empire expected to draw future
episcopal appointments. In short, the Canons assume that bishops would be promoted
from among the lower clergy of a particular see; the text accordingly seeks to regulate
primarily the ways in which such intra-ecclesial promotions were supposed to occur
rather than controlling access to the episcopacy by other routes. Canon 9 thus deals with
the advancement of presbyters who had not undergone proper examination, and who
upon later examination were found to have a black mark in their background, whereas
Canon 16 famously deals with the problem of bishops’ “poaching” one another’s clergy
with an eye towards promoting the latter in their own dioceses.

episcoporum examine uel populi testimonio” (CChr.SL 259.39 in Charles Munier, Vie conciliaire et
collections canoniques en Occident, IVe–XIIe siècles [London: Variorum Reprint, 1987], 122f).
That the laity played a vital role in the election or at least the ex post facto legitimization of bishops
becomes evident in the hagiographical accounts of such elections. Accordingly, the Vita S. Ambrosii
describes the Christians of Milan, divided between those loyal to the previous "Arian" bishop Auxentius
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less-than-positive experience at Hippo suggests that not all tales of popular acclamation led to mutually
satisfying outcomes for congregations and newly named clergy. Augustine, Letter 126, PL 33.9. For a
recent examination of particularly the role of the laity, see Andreas Their, “Procedure and Hierarchy:
Models of Episcopal Election in Late Antique Conciliar and Papa Rule Making,” in Episcopal Elections,
541-553.
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The strictures imposed by the Council on the selection of clergy remained
influential throughout subsequent centuries: The Councils of Antioch and Sardica in 341
C.E. and 343 C.E. both re-iterate aspects of the Nicene Canons, as does Siricius of Rome
at the end of the fourth century in a letter to the African bishops.36 Siricius is also the first
to put on record a comprehensive account of a clerical cursus honorum by which clergy
could move through the ministerial ranks from the lowest to the more distinguished
offices. Ep. 1, addressed to the Spanish bishop Himerius, thus sketches three different
pathways that could each issue in the episcopacy: one for those who had been committed
to the church from birth, another for those who had been baptized as adults, and finally
one for those coming to the episcopacy from the monastic ranks.
The first of these, children committed to the church from infancy, were to be
baptized prior to entering adolescence when they begin to serve as lectors. Once
appropriately married to virgins, these young men would proceed through the ranks of
acolytes and sub-deacons, become deacons at the age of thirty and, after five blameless
years in that rank, priests. Another decade among the presbyters, Siricius suggests,
would make such a man eligible for the episcopacy – assuming, of course, an
unblemished record of ministry.37 Adult converts, by contrast, benefited from a
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The latter include, most notably, the prohibition against ordaining anyone who had married a widow
(“mulierem, id est viduam”) rather than a virgin, and those who had taken up military service after baptism
(“quis post remissionem peccatorum, cingulum militiae saecularis habuerit”) (Ep. 5A.2; PL 13.1159A).
The latter must not even be ordained to the ranks of clergy – a prohibition that in the midst of rules
pertaining to episcopal election suggest that the clergy-to-bishop pipeline remains in the background of this
item as well.
37

Quicumque itaque se Ecclesiae vovit obsequiis a sua infantia, ante pubertatis annos baptizari, et
lectorum debet ministerio sociari accessu adolescentiae usque ad tricesimum aetatis annum, si probabiliter
vixerit, una tantum, et ea, quam virginem communi per sacerdotem benedictione perceperit, uxore
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somewhat abbreviated version of this cursus. After baptism, they could join the ranks of
lectors or exorcists for two years, before spending half a decade as acolytes and subdeacons. From there, their ascent through the ranks of deacon, presbyter, and bishop
would have progressed, the reader infers, as in the case of those who had been trained for
the ministry from childhood: a total of twenty-two years from (adult) baptism to
episcopal ordination.38
Undoubtedly, only a small percentage of even the most virtuous adult converts
would have survived such a lengthy and exacting path. Indeed, evidence from Siricius’
own era suggests strongly that ideal and reality stood at considerable remove from one
another. Augustine, to name only the most famous and best documented instance, for
example, moved from baptism in his early thirties to the episcopal see of Hippo over the
course of only eight years, half of which he spent as a presbyter at Carthage.39 Yet
Siricius’ emphasis on an almost impossibly lengthy and gradual process conveys an

contentus, acolythus et subdiaconus esse debebit; postque ad diaconii gradum, si se ipse primitus
continentia praeeunte dignum probarit, accedat. Ubi si ultra quinque annos laudabiliter ministrarit, congrue
presbyterium consequatur. Exinde, post decennium, episcopalem cathedram poterit adipisci, si tamen per
haec tempora integritas vitae ac fidei ejus fuerit approbata (Ep. 1.9.13; PL 13.1142A-1143A).
38

Qui vero jam aetate grandaevus, melioris propositi conversione provocatus, ex laico ad sacram militiam
pervenire festinat, desiderii sui fructum non aliter obtinebit, nisi eo quo baptizatur tempore, statim lectorum
aut exorcistarum numero societur, si tamen eum unam habuisse vel habere, et hanc virginem accepisse,
constet uxorem. Qui dum initiatus fuerit, expleto biennio, per quinquennium aliud acolythus et subdiaconus
fiat, et sic ad diaconium, si per haec tempora dignus judicatus fuerit, provehatur. Exinde jam accessu
temporum, presbyterium vel episcopatum, si eum cleri ac plebis edecumarit electio, non immerito sortietur
(Ep. 1.10.14; PL 13.1143A-B).
39

With Peter Brown, I here assume Augustine’s baptism to have taken place in 387, his ordination to the
presbyterate in 391, and his ordination as bishop of Hippo in 395 C.E. (Augustine of Hippo: A Biography
[Berkeley, CA: University of California Press, 1967], 64-66). Cf. also Possidius, Vita S. Augustini 4.2-3,
8.1-4.
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important message to his interlocutors: Those who aspire to the episcopacy must be
tested over time, must be formed within and as part of the particular clerical community
to which they belonged, and must have had ample opportunity to observe and internalize
the rhythms of the bishop’s office before their own ordination. As in Cyprian’s day, God
remained the primary party at work in selecting and approving new bishops; in Siricius’
ecclesiastical ideal, however, divine favor worked through the orderly channel of clerical
progression.
The latter is even the case for the third category of candidates Siricius
contemplates: those from monastic professions. Monks under the age of thirty must
begin the gradual ascent to the episcopacy in much the same way a recently baptized layperson would.40 There is in fact no advantage for the monk vis-à-vis the convert, if
Siricius’ account is to be trusted; the exacting regime of the monastery that Ambrose so
prized in Eusebius and his successor is of little value to such candidates in Siricius’
system. That the latter singles out monastic aspirants to the clergy for particular
consideration, however, suggests that this parity between monk and virtuous lay-person
was far from obvious to his contemporaries. Indeed, Siricius warns his correspondent
that monks “[n]ec saltu ad episcopatus culmen ascendant” – must not leap ahead to the
top of the hierarchy, the bishop’s see.41 Yet if Siricius was fighting a losing battle with

40

Monachos quoque quos tamen morum gravitas et vitae ac fidei institutio sancta commendat, clericorum
officiis aggregari et optamus et volumus; ita ut qui intra tricesimum aetatis annum sunt, in minoribus per
gradus singulos, crescente tempore, promoveantur ordinibus: et sic ad diaconatus vel presbyterii insignia,
maturae aetatis consecratione, perveniant (Ep. 1.13.17; PL 13.1144A-1144B).
41

Ep. 1.13.17; PL 13.1144B.
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regard to the gradual progression of clergy, his attempts to deny monks favorable
treatment in episcopal elections was a lost cause. Already by the turn of the fifth century,
the late ancient “monk bishop,” combining in his person the charisma of the holy man
and the charism of episcopal office had gained traction. The following section offers an
overview of the phenomenon and recent scholarship thereupon.

2.2

Making (Monk-)Bishops
It can scarcely go unnoticed that Ambrose’s letter to the church of Vercelli and

Siricius’ letter to Himerius of Tarragona were composed within a few years of one
another. That both seek to address the question of monastics’ suitability for the bishop’s
office is no coincidence: many of the influential texts and authors of the late fourth and
early fifth century grapple with this issue. From Gaul to Cappadocia to Edessa and the
Egyptian desert, councils, clergy, and even Roman lawmakers weighed in on the question
of whether and under what circumstances monastic discipline could translate successfully
into episcopal performance. Nor is it surprising that Ambrose and Siricius reached rather
divergent conclusions on this issue. Monks, as David Hunter has recently reminded
readers, evoked ambivalence in late ancient writers.42 The groups of wandering, begging
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David Hunter, “Clerical Marriage and Episcopal Elections in the Latin West,” in Episcopal Elections,
183-202. I am grateful to Prof. Hunter for bringing this paper to my attention, and for making it available
to me prior to its publication. Herein, Hunter argues against the existence of a preferential option for male
monastics when it came to episcopal elections in late antiquity. To this end, Hunter relies upon an
examination of three paradigmatic cases of monk bishops, derived apparently from his reading of Claudia
Rapp’s chapter on this subject in Holy Bishops in Late Antiquity: The Nature of Christian Leadership in an
Age of Transition (Berkeley, CA: University of California Press, 2005), each of which he aims to identify
as exceptional, while at the same time drawing attention to contemporaneous texts that emphasize the
normativity of married clergy. Aspects of Hunter’s argument, however, prove problematic upon closer
inspection.
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ascetics whose reach extended from the Syrian East through Palestine and North Africa
generated not only conflict among Christians, with some apparently offering enthusiastic
support and others dismissing the monks as charlatans, but precipitated imperial
intervention.43 Codex Theodosianus 16.3.1 thus records a statute forbidding monks entry
to the cities; the latter, while short-lived, nevertheless sends a strong message about both
the perceived threat to peaceful society these monks posed and the lingering hold the
ideal of the desert-dwelling holy man had upon the late ancient imagination. Similarly,

In brief, Hunter’s project is hampered by insufficient contextualization of data, on the one hand, and by an
overemphasis on the historical rather than rhetorical function of the evidence under consideration, on the
other. The first of these is apparent, e.g., in Hunter’s treatment of Martin of Tours. Hunter rightly notes
that Martin’s successor, Brictius, was apparently Martin’s rival, calling into question Martin’s positive
legacy at Tours (“Clerical Marriage,” 189). Hunter does not mention, however, that Brictius himself was a
monk from Martin’s own monastery, and that apparently even in the face of local tensions over Martin, the
community chose to select another monk bishop as his successor. Similarly, he points out quite correctly
that Ambrose’s letter to Vercelli was occasioned “because the Christian citizens of Vercelli refused to elect
another monk bishop upon the death of Eusebius” (“Clerical Marriage,” 188) – without, however, noting
that Ambrose’s monastic candidate ultimately prevailed, as seems to have been the case in a number of
other churches with which Ambrose corresponded on this topic as well. For brevity’s sake, I refrain from
pressing further examples.
Somewhat more urgent, however, is the overarching concern with Hunter’s assessment of the evidence.
Throughout the essay, Hunter’s analysis of the material remains on the plane of historicity: Martin thus
represents an instance of a historical individual who served as monk bishop, while Siricius’ emphasis on a
clerical cursus honorum points to the rejection of other bishops of monastic extraction. While this
assessment proves helpful in many regards, Hunter neglects to deal with the rhetorical dimension of the
argument over monk bishops and their efficaciousness. In short, just as, e.g., Sulpicius Severus’ argument
that all Gallic sees craved bishops from Martin’s monastery is historically suspect – indicative of Severus’
rhetorical aims in the treatise rather than a reliable guide to the staffing of sees in the area – so
pronouncements against ordaining monks function prescriptively rather than descriptively, reflecting their
authors’ preoccupations and rhetorical aims. In other words, statements critiquing or condemning practices
that treat monastics as particularly suited to the episcopacy may tell modern readers more about the era’s
prevalent discourses and points of tension than about their eventual resolution.
With these cautions in mind, however, Hunter’s work nevertheless sounds a well-intentioned and quite
desirable note of caution against an over-emphasis upon monk bishops in late ancient studies and as such
provides a salutary contribution to the field.
43

For a discussion of the itinerant asceticism phenomenon, see Daniel Caner, Wandering, Begging Monks:
Spiritual Authority and the Promotion of Monasticism in Late Antiquity (Berkeley: University of California
Press, 2002).
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even the most enthusiastic supporters of renunciation did not hesitate to smear the good
character of their colleagues – and apparently found ample fodder for this purpose,
particularly among those monks who had joined the ranks of the clergy.44
By the same token, the “monk bishop” category encompassed a number of
different manifestations of this phenomenon.45 Late ancient sources thus attest to bishops
who ascended to their sees from a monastic background, as well as those who embraced
or continued to embrace monastic practice while in office. While individual monk
bishops frequently fit into more than one of these categories, the former group includes,
inter alia, Eusebius, the Vercelline bishop whose demise had prompted Ambrose’s letter,
Martin of Tours and his successor to the see, Brictius, as well as Rabbula of Edessa.
Augustine, too, might be said to fall into this category, inasmuch as he claims to have
been snatched for the presbyterate from a quiet life in the monasterium he had established
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Jerome, in his famous advice to the virgin Eustochium sharply critiques the Roman clergy “who ought to
inspire [noble widows] with respect by their teaching and authority, [instead] kiss these ladies on the
forehead, and putting forth their hands (so that, if you knew no better, you might suppose them in the act of
blessing), take wages for their visits” (Ep. 22.16 [NPNF2 6:28]). Similarly, Sulpicius Severus apparently
knew of a number of monks who joined the ranks of the clergy without by so doing following into Martin’s
admirable footsteps. These, he complains, “gape upon possessions . . . cultivate estates . . . [and] repose
upon gold”; who “buy and sell; . . . [ and] study gain by every possible means. And even, if any of them
seem to have a better aim in life, neither possessing nor trading, still (and even more disgraceful!) [while]
remaining inactive, they look for gifts, and have corrupted the whole glory of life by their mercenary
dispositions, while they present an appearance of sanctity, as if even that might be made a source of gain"
(Severus, Chronicle 1.23.5-6 [NPNF2 11:14]).
45

Perhaps the earliest instance of the term in secondary literature from the English-speaking realm appears
in Philip Rousseau’s seminal article “The spiritual authority of the ‘monk-bishop’: Eastern elements in
some Western hagiography of the fourth and fifth centuries,” Journal of Theological Studies 22.2 (1971):
380-419. Therein, Rousseau addresses bishops’ appropriation of ascetic charisma for their own ends or the
ends of the church, including Western hagiographer’s portrayal of their subjects in such a way as “to
suggest that the bishops laid claim to a spiritual authority basically ascetical in its character and inspiration”
(“Spiritual authority of the ‘monk-bishop,’” 406).
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for himself and likeminded colleagues.46 Still more frequent were those bishops who,
regardless of their lives prior to ordination, pursued aspects of monasticism as part of
their episcopal discipline. In some instances, this entailed the occasional withdrawal
from one’s see, as in the case of Martin of Tours and, more dramatically, Gregory of
Nazianzus. Others sought to bring the monastery to them instead: Augustine required all
his clergy at Hippo to share his household and more or less successfully imposed a
markedly ascetic regimen upon them.47
As will have become apparent, the literary evidence for an intensive
preoccupation of bishops with monasticism in late antiquity is plentiful. Concomitantly
significant is the degree and caliber of scholarly attention this phenomenon has enjoyed
in recent years. Relevant secondary sources fall into three general categories: By far the
oldest and most extensive of these includes prosopographic accounts of individual
monastically inclined bishops. To name even merely those works attempting a historical
reconstruction of their subjects’ lives, rather than, for example, examining a facet of their
theological contributions, would far exceed the scope of this chapter. Among the most
recent and interesting members of this genre for particularly Western bishops, however,
are Hermanowicz’s monograph on Possidius of Calama (2008), O’Donnell’s anti-
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Possidius thus recounts that Augustine “solebat autem laicus, ut nobis dicebat, ab eis tantum ecclesiis,
quae non haberent episcopos suam abstinere praesentiam”; nevertheless, the crowd apprehended him, and
called for his ordination, which Augustine claims to have resisted with tears – if ultimately in vain (Vita S.
Augustini 4.1-2 in Possidius, Vita Augustini. Zweisprachige Ausgabe eingeleitet, kommentiert und
herausgegeben von Wilhelm Geerlings [München: Paderborn, 2005], 34).
47

Cf. Augustine’s Sermons 355 and 356 on the conduct of his clergy, as well as James J. O’Donnell’s
discussion thereof in Augustine: A New Biography (New York: Harper Perennial, 2006), 163-169.
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biography of Augustine (2005), as well as McLynn’s and Williams’ treatments of
Ambrose (1994 and 1995, respectively.)48
The second group includes works that address the interplay between different
manifestations of power and authority in late antiquity. While no definitely identifiable
point of origin for this genre exist, Rousseau’s Ascetics, Authority, and the Church in the
Age of Jerome and Cassian, along with Peter Brown’s seminal – if occasionally
maligned49 – “Rise and Function of the Holy Man in Late Antiquity”50 a few years prior
signal the initial stirrings of interest in competing and colluding forms of authority among
Christians of the fourth and fifth centuries. Sessa (2011), Salzman (2004), Lizzi Testa
(2004), Leyser (2000), and Nürnberg (1988) have further developed this theme for
specific geographic or temporal contexts.51 Including elements from both of the former
areas of scholarship, a third category finally focuses on the role and office of the bishop
in late antiquity. Rapp (2005) is the best recent example of this group, including inter
alia a chapter on bishops with strong monastic ties. Similarly, monographs by Sterk
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Erica Hermanowicz, Possidius of Calama: A Study of the North African Episcopate in the Age of
Augustine (Oxford: Oxford University Press, 2008); O’Donnell, Augustine, cited supra at 32 n 47; Ambrose
of Milan, cited supra at 13 n 1; Williams, Ambrose of Milan, cited supra at 17 n 9.
49

Indeed, Brown himself has addressed some aspects of this critique in his article “The Rise and Function
of the Holy Man in Late Antiquity, 1971-1997,” Journal of Early Christian Studies 6.3 (1998): 353-376.
50

The Journal of Roman Studies 61 (1971): 80-101.
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Conrad Leyser’s monograph thus describes the monastic influence on public discourse in the Latin West
from the early fifth to the middle of the sixth centuries (Authority and asceticism from Augustine to
Gregory the Great (Oxford: Oxford University Press, 2000), whereas Michele Renee Salzman addresses
the conversion to Christianity – and frequently Christian asceticism – of Roman elites in North Africa (The
Making of a Christian Aristocracy: Social and Religious Change in the Western Roman
Empire [Cambridge: Harvard University Press, 2004]), and Rosemarie Nürnberg discusses asceticism’s
foundational role in establishing episcopal authority in fifth century Gaul (Askese als sozialer Impuls :
Monastisch-asketische Spiritualität als Wurzel und Triebfeder sozialer Ideen und Aktivitäten der Kirche in
Südgallien im 5. Jahrhundert [Bonn: Borengässer, 1988]).
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(2004) and Demacopoulos (2006) examine in depth the monk-bishop phenomenon and its
propagation in Cappadocia and the Latin West, respectively.52
As with all of ancient history, most of the primary sources and accordingly much
of the secondary literature focus on a small handful of prominent individuals. The latter
tend to be either bishops of major sees at significant turning points in the early Church’s
history; those who were particularly prolific or at least sought to ensure a literary legacy
for themselves; or those whose contributions to theological discourse remained
particularly influential. In a very real sense, we know more about Augustine, Ambrose,
Basil, and the Gregories than we know about the rest of Roman bishops of late antiquity
combined. By the same token, however, the data available to us about even the few wellattested figures from late antiquity, whether from their own pen or from those of their
supporters or detractors, is not necessarily historically reliable, but reflects a rhetorically
stylized vision of bishops’ lives, work, and relationships. The very men who extol
monastic poverty and humility, the wisdom of Christ rather than the learning of the
philosophers thus tended to come from educated, property-owning backgrounds. For
Augustine and the other superstars of late ancient monasticism, abjection and
renunciation voluntarily embraced, more so than the poverty and lack of opportunity into
which most of their contemporaries were born, conveyed virtue.53
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Rapp, “Holy Bishops,” supra at 29 n 42; Andrea Sterk, Renouncing the World Yet Leading the Church:
The Monk-Bishop in Late Antiquity (Cambridge: Harvard University Press, 2004); George E.
Demacopoulos, Five Models of Spiritual Direction in the Early Church (Notre Dame, IN: University of
Notre Dame Press, 2008).
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See, e.g., Jaclyn Maxwell’s discussion of the trope of the humble bishop in the Eastern Roman Empire:
“Education, Humility and Choosing Ideal Bishops in Late Antiquity,” in Episcopal Elections, 449-462.
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Unlike these famous few, most bishops at the turn of the fifth century, whether
they had reached their sees by way of the clerical cursus honorum or by virtue of their
ascetic achievement, came from the nameless crowds that lacked such pedigree, and of
whom we learn, if we learn of them at all, only incidentally – by way of a signature at a
local council, for example, as the recipients of correspondence from more prominent
colleagues, or due to the embarrassment they caused their benefactors.54 A more broadly
based, and perhaps more objective – if only partially examined – source for bishops’
responsibilities comes from the realm of Roman law. The Theodosian Code thus makes
mention of bishops’ responsibilities and the concomitant privileges they enjoyed before
the law across four general categories of activity. The best-known and most discussed of
these is, of course, the episcopalis audientia about which more will be said in Chapter 3,
infra. Alongside it, however, the Roman law at the turn of the fifth century recognizes
three areas of episcopal duty, each of which corresponds in striking ways to the earliest
areas of Christian social engagement: ministry to prisoners (CTh 9.3.7 = CI 1.4.10);
emancipation of slaves (CTh 4.7.1 = CI 1.13.2); and intervention on behalf of victims of
domestic abuse (CTh 5.9.2 = CI 8.51.2 and CTh 15.8.2 = CI 11.40.6).
Each realm combines Christian social teaching with Roman civic responsibility,
listing bishop as functionaries alongside iudices and defensores. These laws obviously
do not capture the entirety of late ancient bishops’ “job descriptions,” excluding, for
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A prime example of the latter category is Augustine’s monastic protégée, Antony, who upon being
elevated to the see of Fussala proceeded to ransack the town for his own material gain, much to
Augustine’s horror. Augustine, Letter 20* in Augustine, Letters 211-270, 1*-29* (Works of Saint
Augustine; Hyde Park: New City Press, 2005), 299-312.
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example, obvious areas like preaching, catechesis, the appointment of lesser clergy, and
spiritual supervision of monastics.55 They nevertheless circumscribe a sphere of clerical
activity common to bishops throughout much of the Roman Empire that required them to
negotiate both Roman law and Christian self-understanding.

2.3

Bishops at Work: Between Law and Scripture.

2.3.1 Tying and Loosing: Slaves, Orphans, and Bishops.
Christians' care for children, criticism of others’ failure to do so, and willingness
to take in those who had been exposed by others feature prominently among the earliest
defenses of the new religion. Justin Martyr thus charges his non-Christian interlocutors
with the gruesome outcomes of exposing their offspring – the girls, Justin avers, were
bound to be raised as prostitutes, whereas those who were not picked up perforce died
from exposure, thus turning their negligent parents into murderers.56 Justin's
contemporaries Athenagoras and Tertullian similarly asserted with confidence that unlike
their Roman neighbors, no Christian would stoop to exposing a child, choosing instead to
rear them lovingly or, if further expansion of one's family was not financially viable,
abstaining from intercourse entirely.57 Over the coming centuries, however, Christian
writers' tone changed from conviction to one of "resignation," as John Boswell has
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The latter two areas are, interestingly, addressed in the Theodosian Code as well – the one with an eye
towards the appointment of priests (16.2.33), deacons, or attendants to the sick (16.2.43) from groups
whose exemption from taxation and civic liturgies would not deprive the empire of significant income, the
other in the hopes of limiting the potential for scandal inherent in having any man, even a bishop, enter the
home of a woman not of his own family (16.2.44).
56

First Apology 27. 29.
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See, e.g., Tertullian, Ad nationes 1.15-16, 3; Athenagoras, Legatio pro Christianis 35.
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characterized it:58 Christians suffered from economic constraints as much as nonChristians, and exposure of unwelcome children remained the humane alternative to
infanticide. Accordingly, the practice was rarely criminalized even under Christian
emperors59 and, while publicly deplored, exposure of children, unlike abortion or even
contraception, was not classified as a sin in either East or West.
Perhaps in response to the apparent unavoidability of the practice, churches
encouraged Christians to practice private adoptions. Already the third century Didascalia
Apostolorum thus urges that "if anyone of the children of Christians be an orphan,
whether boy or girl, and if there is another brother who has no children, he should adopt
the child in the place of children [of his own]."60 In the fourth century too, sermons might
counsel Christians to take in children on the basis of "natural" practice,61 and already at
the turn of the fifth century clerical and particularly monasteries themselves occasionally
assumed responsibility for raising abandoned infants. The latter did not always result in
winning a new member for the community; Augustine’s correspondence, for example,
includes a series of letters arranging the betrothal of an orphan girl for whom he and the
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John Boswell, The Kindness of Strangers: The Abandonment of Children in Western Europe from Late
Antiquity to the Renaissance (New York: Pantheon Books, 1988), 167.
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The exception to this rule is a law promulgated by Valentinian II in 374 C.E., which attempted to
criminalize abandonment of one’s children (CI 8.52.2). The law is not included in the Theodosian Code
and evidence for its enforcement is entirely lacking.
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Indeed, such a practice could be conducive to arranging godly marriages "in house": "And whoever has a
son, let him adopt a girl; and when her time is come, let him give her to him to wife, that his work may be
completed in the ministry of God" (Didascalia Apostolorum 17.4.1).
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Both Basil and Ambrose, in apparent dependence on Basil, thus note that in the realm of nature the
vulture mercifully takes in those chicks that the eagle – in Ambrose’s view as a response to his perceiving a
flaw in the offspring – casts out of his nest (Basil, Homilia in Hexameron 8.6 [PG 29.177-180]; Ambrose,
Hexameron 18.58-60 [PL 14.231-232]).
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church at Hippo had assumed responsibility.62 Interestingly, Augustine therein resisted a
premature marriage as well as a hasty induction of the girl into monastic life, noting that
“she is [still] at an age when the fact that she says that she wants to be a nun is more the
pleasantry of a talkative girl than the promise of one intending to make vows.”63
Nevertheless, churches’ and bishops’ most decisive contribution to addressing the
plight of exposed infants involved their serving as loci for children’s surrender and
thereafter publicly facilitating those infants’ adoption. Theodosian Code 5.9.2. thus
records an edict from 412 C.E. restricting parents’ ability to re-claim a child they had
subjected to exposure from the family that had taken her in. To register their permanent
claim on such a child, the "finders keepers" only had to ensure that "the signature of a
bishop as witness should immediately follow [the adoption]; and [that] for the sake of
security there can be absolutely no delay in obtaining this signature."64 Churches found
ways to ameliorate the rigidity inherent in Theodosius’ pronouncement:65 A Gallic
council some thirty years after the original promulgation of the law shows itself both
familiar with the edict's requirement and the potential fear of legal action that Good
Samaritans who might have been otherwise inclined to take in children harbored:
62

Ep. 252-255.
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Ep. 254, in Roland Teske, trans., Boniface Ramsey, ed., Letters 211-270, 1*-29*, The Works of Saint
Augustine: A Translation for the 21st Century II.4 (Hyde Park: New City Press 2005), 190. The originally
hoped for betrothal to the son of one of Augustine’s pagan associates (!) did not take place, due, among
other things, to the difference in faith professions. That the girl did eventually marry, however, seems
likely on the basis of Augustine’s correspondence.
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“si modo testes episcopalis subscriptio fuerit subsecuta, de qua nulla penitus ad securitatem possit esse
cunctation.”
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Interestingly, other regions apparently further tightened such strictures instead. The Armenian version of
the Syro-Roman Lawbook, for example, allows individuals to “claim” a child abandoned anywhere in the
city – although by preference at a church – simply by giving her milk (Section 129; 1.134).
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It has seemed best to require, therefore, in accordance with the enactments of the
most devout, pious, and august emperors, that anyone who picks up an abandoned
child should notify a church and obtain a statement from it. The pastor,
furthermore, should announce from the altar on Sunday that the church has
received notice of the finding of an abandoned child and will hear the claim of
anyone who wishes to acknowledge the child, for up to ten days from the
exposing.66
Where such public proclamation resulted in bringing about the original parents'
repentance within the requisite ten-day period, the finder could be reimbursed for his
expenses either "in the present by humans or with God's grace in the hereafter" – a choice
that clerical oversight no doubt simplified for many of the faithful.
Placing bishops in charge of recording and thus publicly fixing the familial
identity of abandoned children certainly coheres with Christians’ early and frequent
emphasis on the evils of exposure.67 Indeed, on a practical level, requiring the bishop's
signature to affirm an adoptive relationship beyond possibility of the child's being reclaimed may have served to ensure that fewer exposed children became subject to the
trades, including particularly prostitution, that Justin Martyr and his contemporaries had
so feared for them. On the other hand, the adoption, once attested by a bishop,
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“[i]d servandum visum est, ut secundum statuta fidelissimorum, piissimorum augustissimorumque
principum quisquis expositum colligit ecclesiam contestetur, contestationem colligat: nihilominus de altario
dominico die minister annuntiet, ut ecclesia sciat expositum esse collectum, ut intra dies decem ab
expositionis die expositum recipiat, si quis se probaverit agnovisse: collectori pro ipsorum decem dierum
misericordia prout maluerit, aut praesens ab homine aut in perpetuum cum Deo gratia persolvenda” (PL
84.262A).
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That under certain circumstances it was precisely due to Christian, particularly ascetic, commitments that
children were abandoned to other relatives or the kindness of strangers is a valuable minority report that
hints at late ancient Christianity’s famous anti-familial tendencies (cf. Elizabeth A. Clark, “Antifamilial
Tendencies in Ancient Christianity,” Journal of the History of Sexuality 5.3 [Jan. 1995]: 356-380). Both
laws and councils sought to counter-act such behavior; while the subjects of, e.g., the Egyptian
Apophtegmata Patrum might thus be trusted to cast children into rivers at the behest of an Abba, the
average Christian ascetic could not expect to saddle the city with responsibility for his or her off-spring.
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permanently anchored the child to the party who had agreed to raise her, regardless of the
latter's status – free, freedman, or slave – and regardless of her role in the household.
Such a practice had broader implications for Roman society as well. In previous
centuries, status had attached to the person by virtue of her birth, traveling with each
newborn regardless of her fate. An exposed infant raised as a slave might thus be able to
prove herself to be freeborn – a scenario that launched the plots of innumerable Roman
comedies.68 The new law, by contrast, fixed class boundaries more securely; the exposed
child assumed the class- and status identity of the context in which she was raised, with
the bishop's attestation effectively foreclosing her potential to transgress its boundaries.
Given the prominent role the law ascribes to bishops in attesting the induction of
exposed children into new households and potentially new status, it left them vulnerable
to being called before a judge to attest to the validity of an adoption. The edict moreover
evidently did not wholly ameliorate the anxieties of those amenable to taking in exposed
children but afraid of being hauled into court by their birth-families. Indeed, even in
instances where the discovery of such a child had been announced in church and families
invited to reclaim her for ten days as prescribed by the Council of Vaison, birth-parents
might still attempt to sue for the child’s return. In these instances, the council specified
that the litigious party "is to be punished with the ecclesiastical sanctions for murder" –
presumably the charge that could have been brought had the child died as a result of the
exposure. In such instances, churches or even the ecclesiastical apparatus of an entire
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See Boswell’s discussion of this development in The Kindness of Strangers, 178.
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region brought to bear private sanctions of the most efficacious kind – the exclusion of
individuals from the sacraments – in support of an imperial pronouncement. Once
invested in the enforcement of a law, moreover, Christians apparently committed to its
propagation. The canons of the so-called Second Council of Arles – a compilation dating
from the latter half of the fifth century – reproduce the original edict provision by
provision.69
An almost wholly parallel scenario – or rather one that represents the flip side of
bishops’ serving as guarantors for adoptions – involved their standing surety for the
manumission of slaves. Indeed, juridical commentaries, including, e.g., that of the jurist
Marcianus, hold both activities together as part of the provincial proconsul's particular
duties.70 Certifying a slave's manumission was traditionally the responsibility of the
magistrate; as late as 319 C.E., a law promulgated by Constantine and Licinius assumes
that the latter would be the subject of all orderly impetrations to that effect. Just two
years later, however, a new authority joins the iudex as qualified to oversee
manumissions. Codex Theodosianus 4.7.1 (= CI 1.13.2) thus encourages persons "with
pious intention" to manumit slaves "in the bosom of the church . . . under the eyes of the
bishop." Such a manumission, the edict asserts, was to have "the same legal force as that
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For a discussion of "Arles II" and the circumstances of the collection's compilation, see Ralph Mathisen,
"The 'Second Council of Arles' and the Spirit of Compilation and Codification in Late Roman Gaul,"
Journal of Early Christian Studies 5.4 (1997): 511-554.
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Marcianus, Institutes 1, in Dig. 1.16.2.
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with which Roman citizenship formerly was customarily bestowed under observance of
the usual formalities" – that is to say, before a magistrate or governor.71
For manumissions as for adoptions, the bishop's authority is thus set alongside
that of the magistrate – in the former scenario, the traditional arena of the courtroom is
even transposed into the bishop's dominion, the church. The latter no doubt had practical
benefits. Public manumissions presumably provided a safeguard against a slave's release
by persons other than his owner – the scenario contemplated in the 319 C.E. edict.
Especially in the larger cities of the Empire, a Eucharist might draw hundreds of
witnesses, thus reducing the likelihood that manumission by a party who lacked authority
to release the slave could go forward without protest. In cases of contested
manumissions, as in cases of contested adoptions, however, bishops were liable to be
called upon to give witness before a court, and the record-keeping requirements that
attended both actions implicated bishops in the ever-expanding civil bureaucracy of the
later Roman Empire. The latter process did not confine itself to the release of slaves or
care for exposed children. Bishops' care for prisoners and intervention in contentious
household matters constitute two further exemplars of long-standing episcopal duties that
took on an increasingly Roman cast.
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“Qui religiosa mente in ecclesiae gremio servulis suis meritam concesserint libertatem, eandem eodem
iure donasse videantur, quo civitas Romana solennibus decursis dari consuevit. Sed hoc dumtaxat* iis, qui
sub adspectu antistitum dederint, placuit relaxari.” Interestingly, the edict recognizes a somewhat lesser
degree of independent efficaciousness on the part of lesser clergy; they are not only at liberty to manumit
their own slaves by the same processes as ordinary Christians, that is to say: in the presence of the church
(and presumably in sight of the bishop) but require no witnesses for manumissions performed in their will.
Its publication upon the clergyperson's death results in the immediate release of the slaves in question.
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2.3.2 Tending and Defending: Bishops’ Care of Prisoners.
The expectation that Christians ought to visit fellow believers who had been
imprisoned is already part of the New Testament canon: Matthew 25:36 thus has Jesus
distinguish the “sheep” who will enter the heavenly kingdom from the “goats” who will
be cast into the outer darkness on the basis of, inter alia, their willingness to visit in
prison the “least of [Christ’s] brothers.” Indeed, given that some of the earliest Christian
leaders, including Peter, Paul, and, at the beginning of the second century, Ignatius of
Antioch, were said to have experienced periods of imprisonment, Jesus’ charge could be
illustrated with compelling personal narratives. The visits in question were, however, no
mere social calls, nor were prisons in this era conceived as long-term containment
facilities for offenders, akin to the place of prisons in contemporary Western penal
systems. In late antiquity, prisons more commonly served as temporary holding cells
before a suspected offender could be brought before a judge; as loci in which the
prescribed penalty could be administered; or as a form of punishment that would
motivate the offender's family or community to fulfill the imprisoned person's debt or
obligation – the Egyptian papyri, for example, know of a man imprisoned on behalf of his
village for a communally owed tax-debt.72
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That the ideal prison stay was exceedingly brief did not, of course, mean that in late antiquity the latter
was always the case. Jens-Uwe Krause thus notes that by the time of Justinian, the maximum length of
time a prospective criminal offender could be imprisoned before facing the magistrate was six months, or
even a year if the crime in question was of particular seriousness (Gefängnisse im Römischen Reich
[Stuttgart: Franz Steiner Verlag, 1996], 242-243).
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The comparatively briefer period individuals would spend in prison did not,
however, make it a more inviting place: unjust confinement, violence, and particularly
starvation all rank among the charges that both literary and, as it were, "first hand"
witnesses lay at the feet of prisons and those responsible for their administration.73
Evidently, the jailed had to rely upon families and other local support networks to
provide them with the daily necessities; where those networks were lacking, prisoners
might well go without food for lengthy periods, or might be forced to beg for their
livelihood chain-gang-style under the supervision of a warden.74 Chrysostom thus
describes with characteristic rhetorical flourish the scene that might confront one upon
visiting a prison:
[Y]ou see some bound, others covered in filth, others with uncut hair and clothed
in rags, others perishing with hunger and running like dogs to your feet, others
with gashes in their sides, others now returning in chains from the market-place,
who beg all day and do not collect even necessary sustenance, and yet at evening
are required by those set over them to furnish that wicked and savage service.75
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Libanius’ Oratio 45 famously issues a call for prison reform on the basis of these circumstances, many of
which are substantiated by prisoners’ petitions that survive among the Egyptian papyri. For a more indepth discussion of the latter, see Sofía Toralles Tovar, “Violence in the Process of Arrest and
Imprisonment in Late Antique Egypt,” in Violence in Late Antiquity: Perceptions and Practices, ed. Harold
Drake (Farnham: Ashgate, 2006), 103-112.
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Cf. Krause, Gefängnisse im Römischen Reich, 279-283.
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Hom. 60.4 on John 10.14-15; translation adapted from NPNF-02 14.220. While to the best of my
knowledge no texts describing the encounter of Christians with prisoners from the latter’s perspective
exists, Claudia Rapp has suggested that a scene from the Life of Pachomius 4 that renders Pachomius’
experience as a recently drafted soldier might have its parallels among prisoners as well (Holy Bishops in
Late Antiquity, 227): “[T]hey docked one evening in a certain port where the citizens, on seeing how
strictly the raw recruits were being guarded, enquired what their situation was, and motivated by the
commandments of Christ, took great pity on their miserable plight and brought them some refreshments.
Pachomius was very surprised at what they were doing and asked who these men were who were so eager
and willing to perform such humble acts of mercy. He was told they were Christians, who were in the habit
of doing acts of kindness to everyone, but especially towards travellers.” Presumably Chrysostom’s
congregations’ ministry in the prisons of Constantinople might have similarly enhanced his flock, even if it
did not result in the conversion of any known monastic leaders.
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This is the context in which we should probably understand Theodosius’ 409 C.E.
edict ordering weekly inspection of the prisons and directing the guards to "cause food to
be supplied to those prisoners who do not have it, since two or three libellee a day, or
whatever the prison registrars estimate, are decreed, by the expenditure of which they
shall provide sustenance for the poor."76 Prisoners, too, the edict suggests, ranked with
the poor deserving of imperial sustenance if they lacked family or friends who could
provide for them. The edict charges bishops with tending to prisoners’ bodily well-being:
In addition to providing them with their weekly rations as the edict’s interpretive note
explains, they also were to lead the prisoners to their weekly bath – all in the name of
providing the incarcerated with “the laudable care of the bishops of the Christian
religion.”
Already in the early years of the fifth century, however, bishops’ care evidently
did not restrict itself to prisoners’ bodies. Within a decade of the above-cited edict, a new
law by the same emperors charges prison wardens at pains of an immediate fine to admit
bishops so that they might “heal the sick . . . feed the poor, and . . . console the innocent.”
A bishop’s care for “sacred matters” did not stop there, however. In the process of
ministry, he had to make inquiries, such that “when he has investigated thoroughly and
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“iudices omnibus dominicis diebus productos reos e custodia carcerali videant et interrogent, ne his
humanitas clausis per corruptos carcerum custodes negetur. Victualem substantiam non habentibus faciant
ministrari, libellis duabus aut tribus diurnis vel quot existimaverint, commentariensi decretis, quorum
sumptibus* proficiant alimoniae pauperum quos ad lavacrum sub fida custodia duci oportet, mulcta
iudicibus viginti librarum auri et officiis eorum eiusdem ponderis constituta, ordinibus quoque trium
librarum auri mulcta proposita, si saluberrime statuta contempserint. Nec deerit antistitum christianae
religionis cura laudabilis, quae ad observationem constituti iudicis hanc ingerat monitionem” (CTh 9.3.7 =
CI 1.4.10).
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has learned the case of each person, according to law he shall direct his intervention
before the competent judge.”
Sirmondian Constitution 13, dating from 419 C.E., explains the reasons behind
such an expansion of bishops’ access privileges in terms of the injustices perpetrated
against particularly the poorest of prisoners. In practice, however, the law no doubt
merely recognized the status quo of episcopal intervention. The same year the edict was
handed down, for example, the North African bishop Alypius reports the success of his
travels to Italy on a mission of appeal on behalf of a group of Carthaginians,77 while
Possidius describes Augustine as a reluctant but effective intercessor.78 Smaller-scale
appeals by less politically savvy bishops on behalf of prisoners and the wrongfully
convicted were undoubtedly common enough throughout the Roman Empire – not least
of all since the Code recognizes bishops' privileged position as advocates in other
scenarios as well.

2.3.3 Family Affairs: Episcopal Advocacy for Slaves and Women.
One of the earliest tasks with which the Code charges bishops involves the
ransoming of captives. Already by 343 C.E., Codex Theodosianus 15.8.1 thus forbids the
ransoming of women who had dedicated themselves to the "veneration of the holy
Christian law" (venerationi christianae legis sanctissimae) and had been subsequently
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Ep. 15*.2.
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Possidius includes a letter Augustine allegedly received from Macedonius, the vicar of North Africa,
complimenting Augustine on showing in his request "tantum verecundiae, ut nisi faciam quod mandas,
culpam penes me remanere, non in negotio esse diiudicem" (Vita S. Augustini 20.4 in Geerlings, ed.,
Possidius: Vita Augustini, 66).
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subjected to prostitution to anyone but church officials or known Christians. The latter
had to pay the appropriate sum – a prospect that proved neither easy nor appealing in
instances where these women and girls had been abducted from his homes by slave
traders, as Augustine recounts in one of his letters.79
Other instances of procurement originated under less dramatic circumstances. A
householder might thus put up for prostitution a slave, or, if financial ruin truly beckoned,
a daughter. Neither circumstance was conducive to good morals – a concern that well
pre-dated Christian influence upon Roman Law – and exceeded even the quite elastic
bounds of what could be asked of a slave.80 By the early fifth century, however, to force a
member of one’s household into prostitution was to impose upon them "the necessity of
sinning against their will," and the means of recourse such persons might take had been
expanded accordingly: "[T]hey shall be permitted to implore the aid of bishops, judges
and defenders to be released from all bounds of their miseries."81 A favorable verdict by a
judge or bishop did not necessarily result in the prostituted party's removal from her
father's or owner's authority; further attempts to compel her on the part of the procurer
could, however, result in his forfeiture of all rights to the woman, or even his exile to the
mines – a lighter lot than that of his erstwhile victim, the Code avers.
At first glance, the two provisions – one authorizing clergy to ransom from
prostitution female ascetics, the other granting bishops the right to intervene on behalf of
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Ep. 10*.2-9.
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Ulpian thus notes that it is the urban prefect's duty to "protect slaves from being prostituted by their
masters” (Dig. 1.12.1.8).
81

CTh 15.8.2.
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involuntarily prostituted daughters and slaves – appear quite similar and are, in fact,
placed alongside one another in the Theodosian Code. Yet the edicts conceive of
ecclesial authority quite differently and entrust church officials with different kinds of
privileges. The case of the ransomed virgins or widows, much like other instances of
captives' ransom, thus frame the church as a privileged purveyor of charity, and its
representatives as acting in the guise of patresfamiliae vis-à-vis the ecclesially affiliated
women. By contrast, CTh 15.8.2. constructs the bishop alongside the iudex and the
defensor as a guarantor of peace and morality for the Roman public at large, a bulwark
against "sin" and "criminality." To suggest that this edict reflects the increasingly close
identification of Roman and Christian society that in later centuries would become the
hallmark of Byzantium pushes the evidence too far for this quite early point in late
ancient legal development. Yet the fact remains that in 428 C.E. bishops could be
deputized by the Empire to intervene in matters that had at least originated on a
fundamentally domestic plane when called upon to do so by the victims of abuse who
lacked the ability to advocate on their own behalf.82
In practice, such a case would have required very little legal knowledge on the
part of a bishop; nor would a case of a father prostituting his unwilling daughter have
required a rhetor of Tullian proportions to prosecute. Yet Roman law was fundamentally

82

Slaves and, to a lesser degree, young women who had not reached the age of majority, been married, or
emancipated could not speak on their own behalf before a court of law but required representation by way
of a male guardian or, in the scenario at hand, a public figure appointed to the task. The two scenarios in
fact mirror strikingly the two realms of judicial activity for bishops: the one akin to privilegium fori,
bishops' privileged authority to settle matters pertaining to the ecclesial household, its members, and its
possessions, the other resembling the episcopalis audientia, in which bishops upon individuals' request
assumed a role at least superficially parallel to that of a iudex in settling disputes.
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casuistic, and the pronouncements that make up the Theodosian Code were not mere
juridical fancies but arose in most instances from concrete conflicts. Accordingly, these
edicts speak to bishops' changing roles as well as changing perceptions of them. While
thus not every bishop would be called upon to defend the unjustly imprisoned or speak
out on behalf of a slave sold into prostitution, every bishop might. These responsibilities
represented, if not an actual expansion of bishops' sphere of duties, so at least the official
recognition and incorporation into Roman law of a broader swath of episcopal privilege.
Paradoxically, however, this development threatened to compromise one of the central
aspects of bishops' office, namely its singularity. While bishops could thus insist that
there be only one of their kind in each city, township, or estate, in their care for prisoners,
oversight of manumissions, or advocacy for slaves, they entered civic territory on which
they were moreover joined by magistrates, defensores, iudices, and others.
In recognizing bishops' role in civil society, defining and circumscribing it by
analogy to other imperial officials, Roman law thus contributed to a discursive
atmosphere that challenged episcopal distinctiveness amidst the sea of late ancient
powerbrokers and mediators of authority. Led into the realm of civic responsibility,
bishops sought to infuse both Roman law and their own function therein with a
distinctively Christian cast grounded in biblical and theological reflection while
nevertheless adapting themselves to imperial discourse.

2.4

Conclusion: The Public Bishop.
The Theodosian Code grants readers’ a glimpse at bishops entering the public

sphere of Roman civic life. Increasingly, these texts cast bishops as advocates and
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intercessors, a role that evidently created both opportunities and pressures to extend their
influence beyond letter of the law and into the interstices of a governmental support
structure that in the fifth century was growing increasingly brittle.83 Nor were bishops
called upon to give advice only in circumstances as dire as those the Code proposes:
Ambrose, for example, was apparently routinely called upon to give counsel to influential
acquaintances on how to best take advantage of a favorable verdict.84
Vignettes of bishops visiting prisoners, manumitting slaves, interceding for the
weakest members of society, moreover, are common fare in late ancient homilies. There
they reflect, quite naturally, the preacher’s existence as one ordered in accordance with
Scriptural precepts. Yet beyond the familiar topos of apostolicity lies a vision of the
episcopacy not wholly at variance with a life of public presence and civic service that
ancient Romans would have readily recognized. Consider, for example, Pliny’s
complaint some three hundred years earlier about the ubiquitous and deplorably timeintensive nature of the late Roman’s social commitments:
If you ask someone: “What have you been doing today?” He might answer: “I
attended a coming-of-age celebration; I was present at a betrothal or a wedding;
one asked me to be a witness to his will, another to serve as an advocate [in court]
for him; another to give counsel for him.” These things will at the time seem like
necessities; but, if considered as done on a daily basis, they must certainly appear
to be wastes of time, much more so if you withdraw into the country.85
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I address extension of bishops’ authority into the realms of particularly the defensores further infra at
112-116.
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Ep. 52.
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“Nam si quem interroges ‘Hodie quid egisti?’, respondeat: ‘Officio togae virilis interfui, sponsalia aut
nuptias frequentavi, ille me ad signandum testamentum, ille in advocationem, ille in consilium rogavit.’
Haec quo die feceris, necessaria, eadem, si cotidie fecisse te reputes, inania videntur, multo magis cum
secesseris” (Pliny, Ep. I 20, 12).
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Bishops at the turn of the fifth century would have been intimately familiar with
most of the “trivial” duties that Pliny describes, and many would have no doubt assented
to the cure of withdrawal and solitude that he prescribes for it. When they were not
fleeing the city to embrace otium or the contemplation of the divine, bishops’ daily tasks
might thus involve negotiating a betrothal, serving as witnesses, advocates, or arbiters, or
advising personal friends, fellow clergy, and the city’s neediest populations alike in
matters of the law.
In short, for the Christ-like bishop much like for the virtuous Roman, a great deal
of his interaction with the community beyond his immediate household revolved around
matters of justice and its administration in the Roman Empire. Late ancient Christians
recognized that good counsel and a deftly handled settlement of disputes could win them
friends even among their non-Christian neighbors. Their primary audiences remained
those within the Christian fold. Yet by the middle of the fifth century, the Church had
grown considerably, due in part to the patronage of nearly a century’s worth of Christian

Both Juvenal and Pliny are, of course, several centuries removed from the era under discussion in this
dissertation. Indeed, as will become apparent, some of the official roles they took upon themselves or
encouraged others to undertake suffered considerable change in the Constantinian and post-Constantinian
era. The person of iudex, for example, ceased to be one upon which both parties had to agree and who was
appointed by the praetor. Instead, from the era of Diocletian forward the element of choice was removed;
particularly in the provinces, disputants had to argue their cases before the governor or a deputy appointed
by him, and had to submit to the rules established by said iudex (cf., Jill Harries, Law and Empire in Late
Antiquity [Cambridge: Cambridge University Press, 1999], 101).
Yet while the latter had implications for the conceptualization of the judge in late antiquity, the attitude
towards service at law as one of the hallmarks of Romanitas remained unchanged and can be observed as
much in the writings of Symmachus and Ambrose as in those of Juvenal and Horace.
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rulers. As a result, in parts of the Empire the boundaries between Christians and their
surroundings were being gradually effaced.86 Accordingly, when Ambrose advised his
congregants that justice was the "most public virtue," and the most useful trait a person
could possess and bring to bear on his community's behalf, the public he had in mind
included both those within and those beyond the Church, with the clerical hierarchy
firmly ensconced at the center of both spheres.87 In his letter to the church of Vercellae,
quoted at the beginning of this chapter, Ambrose thus sets forth the bishop as the supreme
exemplar and arbiter of justice. "The example set by the master," Ambrose writes,
"determines the condition of the whole household."88 Inasmuch as this was the case for
an ordinary family, how much more so, Ambrose asks, would it be the case for the
diverse and multi-faceted church in which male and female, slave and free, Greek and
Scythian, all gathered together? Bishops, Ambrose suggests, are part of the great chain of
emulation that stretches from the Father’s justice through the Son and the clergy all the
way to the laity, and from thence into the community at large.89
In the absence of a bishop, ordinary Christians too could look to Christ’s example
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Indeed, at times Christian tribunals could take a leaf from the superior methods and enforcement of their
civic counterparts, late ancient writers suggest. Augustine in Ep. 9* thus declares himself unsure "what to
say if in ecclesiastical tribunals we do not preserve the justice that the civil laws have most wisely
established so as to avoid having anyone brought to trial unjustly by means of an imperial rescript -- I mean
so that a man loses the favor he asked for and so that a person does not go unpunished if, in the petitions
submitted to the emperor, he suppresses something that clearly pertains to his case.”
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Ambrose, Exposition on Psalm 118, 16.14, in Homilies of Saint Ambrose on Psalm 118 (119), trans. Íde
Ní Riain (Dublin: Halcyon, 1998), 230. Ambrose returns to this theme on numerous occasions; I discuss its
significance in Ambrose's scheme of virtue theory in greater depth infra at 163-183.
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Ep. 63.85; 326.
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Cf., e.g., Homilies on Psalm 118/119 20.40. For a more in-depth discussion of theme of divine emulation
in Ambrose’s understanding of judicial formation see infra at 195-198.
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in order to elect an apt successor. To select an appropriately just bishop, then, the
Vercelline church must deal justly among themselves – forgiving one another offenses in
emulation of Christ's command, and pulling together in the vanguard of Ambrose's advice
to select Eusebius’ successor in an atmosphere free of dissension. Indeed, the letter’s
focus on a bishop being “chosen by the Lord, and approved by the people,” to the
rhetorical exclusion of any of the other parties typically involved in episcopal elections in
the late fourth century, suggests that Ambrose may have been banking on popular
sentiment rather than the approval of other bishops or the Vercelline clergy to carry his
proposed candidate into office.
Once called, of course, the new bishop was supposed to rule justly over his see,
including engaging in the visitation of prisoners, advocacy on behalf of the local
community, and the episcopalis audientia – bishops’ most fulsome engagement with
Roman law and the practice to which the subsequent chapter is dedicated. Ambrose, the
reader infers, would stand by to assist him with exegetical, ethical, and practical advice as
he had done in the case of many of his other episcopal colleagues. Ultimately, the
success of Ambrose’s candidate, Honoratus, may have been a Pyrrhic victory for the
young ascetic: shortly after his election, the expansive Vercelline sea was apparently
dismantled into a number of smaller bishoprics, each guided by its own bishop –
including some suggested by Ambrose himself.90 The new episcopal recruits, their
histories, ministries, and literary efforts, have remained largely obscure from the
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On these developments, see McLynn, Ambrose of Milan, 285-6.
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historical record. In their capacity as bishops, however, each of them inherited a two-fold
charge from their ecclesial and civic surroundings: to serve as Christ’s representatives,
and to serve as one of their sees’ leading citizens. Each charge imposed a different set of
obligations upon the newly elect, yet both cohered in their call that bishops be, first and
foremost, exemplars and purveyors of justice.
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3.
Iudex, Arbiter, Episcopus : Mapping the audientia
episcopalis in late ancient judicial practice
3.1

Introduction
A community’s conceptions of justice cannot exist in isolation from its judicial

systems. This is particularly true of societies like the Roman Empire and Republic,
whose civic and intellectual life were intricately connected with the life of the law.
Indeed, for much of Roman history, the ability to act within the legal system, and to do so
with diligence and authority, was one of the hallmarks of being a good citizen.1
Juvenal’s recipe for helping profligate youngsters to become upstanding Roman men thus
in large part turns on their responsible conduct in court:
Be a stout soldier, a faithful guardian, and an incorruptible judge; if summoned to
bear witness in some dubious and uncertain cause, though [the Sicilian tyrant]
Phalaris himself should bring up his bull and dictate to you a perjury, count it the
greatest of all sins to prefer life to honor, and to lose, for the sake of living, all
that makes life worth having.2
Similarly, Horace’s answer to the question of “who is the ‘good man’?” rests
largely upon that person’s assumption of his legal duties. Such a one “observes the
Senate’s decrees, the statutes and laws; whose judgment settles many grave suits; whose
surety means safety for property; whose testimony wins suits at law.”3

1

Indeed, as John Crook has noted, “it was a part of the philosophy of the Romans that the duty of a citizen
included taking his share of the burdens of the law: acting as judge, arbitrator or juror, and supporting his
friends in their legal affairs by coming forward as witness, surety and so on” (Law and Life in Rome
[Ithaca: Cornell University Press, 1967], 33).
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Juvenal, Satires 8.79 in G. Gordon Ramsay, trans., Juvenal and Persius (Loeb Classical Library 94)
(Cambridge: Harvard University Press, 1918), 165.
3

Horace, Ep. 1.16.40, in Horace, Satires, Epistles, Ars Poetica (Loeb Classical Library 194) (Cambridge:
Harvard University Press, 1942), 355; cf. Crook, Law and Life, 34.
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Even authors who did not consider legal service to be a mark of individual virtue
or good citizenship recognized the sheer pervasiveness of its responsibilities, as Pliny’s
depiction of the civically engaged Roman mentioned supra at 51 suggests. In this
context, one might argue that to say anything about Roman society, one has to speak also,
and perhaps first of all, about the Roman legal system. As may have already become
apparent, however, it is not legislation and legislators that take pride of place in this
conversation. Laws in the sense of "rules and regulations set forth by a governing body
for the benefit of a people or some subset thereof" did, of course, exist. The arc of
Roman legal history, spanning from the Twelve Tables in the mid-fifth century B.C.E. to
the Codex Justinianus, composed nearly a millennium later, encompassed a number of
significant legal provisions of both the perennial and the temporary variety.4 These fall
into the realm of lex, rules composed at the intersection of law and politics, intended by
the community or its representatives to order the community, and as such a close cognate
of the Greek nomos.5
When compared to modern nation states or even other ancient societies, the
number of laws passed in this fashion and their legislative scope are, however,
surprisingly limited. As Fritz Schulz has observed, within the ancient Roman ethos "'the
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Both the Twelve Tables and these codices fall into the category of perennial law, whereas, e.g., praetorian
edicts, while equally legally binding, required reiteration – and, occasionally, adaptation – with the
accession of each new praetor (cf., e.g., Crook, Law and Life, 23ff).
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See also, e.g., Schiavone’s assessment of lex as “a command that lay on the plane intrinsically distinct
from the religious ordering of the priests, intended to operate at a different, more strictly human level of
community life, and for this reason endowed with the force of a coercive sanction” (Aldo Schiavone, The
Invention of Law in the West [Cambridge: Harvard University Press, 2011], 88).
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law-inspired nation' is not statute-inspired":6 for much of Roman legal history, legislation
properly so called remained limited to administrative matters, and to addressing largescale social and economic concerns that appeared impervious to other means of
intervention. This “private” sphere of the law belonged to the realm of ius – judicial
pronouncements rooted in the horizontal relationship between the community and its
gods, understood at later points in terms of the grounding of a nation’s laws within the
realm of natural law. Ius long preceded lex within Roman legal history, and remained a
distinguishing characteristic for which other ancient legal systems offered no parallel.7
Presided over by the pontifices during the first few centuries of the Roman Monarchy and
early Republic, ius became the province of the persons most directly involved with
judicial processes – the jurists and judges.8
Instances of lex, by whatever means they had been effected,9 commanded the
attention of legal and legislative professionals: Pliny, in his correspondence with Trajan
concerning a point of law, lists for the emperor's benefit his (apparently painstaking)
research concerning legislative precedent.10 Moreover, once on the books, a sufficiently

6

Fritz Schulz, Marguerite Wolf (trans.), Principles of Roman Law (Oxford: Clarendon Press, 1967), 7.

7

Cf. Schiavone’s insistence that “ius became substantially untranslatable in Greek: the absence of the thing
inevitably brought with it the absence of the name” (Invention of Law, 90).
8

For a discussion of the development of ius and lex throughout the first centuries of the Roman state, see
esp. Schiavone, Invention of Law, 45-127.
9

Cicero thus distinguishes between “legislation, senatus consultis, decided cases, the formal opinions of
the jurisprudents, the edicts of magistrates, custom, [and] equity” as forming the civil law (Cicero, Topics,
28). By contrast, Gaius, writing in the second century C.E., counts “legislation, plebiscites, resolutions of
the senate, constitutions of the emperors, the edicts of those who have the right to issue edicts [a.k.a. the
praetors], and the answers of the jurists” among the laws of the Roman people (Gaius, Institutes I.2).
10

This case also highlights one of the main challenges to informed legal action during the pre-Theodosian
period – the lack of codification for individual laws and pronouncements. Trajan in his reply thus notes
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recent and demonstrably applicable law was a powerful weapon in an advocate’s arsenal,
likely to sway a judge even in the face of skillful opposition. Papyrus SB 7696, an
Egyptian court record from circa 250 C.E., illustrates this well, when it records one
advocate's reading of a law by the emperor Severus, and the devastating effect thereof
upon his opponent’s case. The opponent apparently sought to distinguish his client's case
from that covered by the law, but his defense faltered quickly in light of the plaintiff's
counsel's legislative proof. 11
For most intents and purposes, however, legislation was judged to be too
cumbersome a tool for effecting justice. Achieving the latter on a case-by-case basis was
the province of jurists, orators, including those who enjoyed a measure of legal training in
the great law schools of late antiquity, as well as judges and those charged with similar
responsibilities in the realms of arbitration and mediation. Through the judge's or
arbitrator's skillful intervention, the orators’ rhetorical skill, and the accumulated wisdom
of the jurists, so the Roman legal myth suggests, the natural law underpinning not only
Roman but human society as a whole could come to the fore in the context of each case
or conflict. In this vein, Roman legal historians echo the expectation that still afflicts
many contemporary observers of, e.g., the American judicial process: that what was legal

that one of the laws Pliny has mentioned is not in his, Trajan's possession – if Pliny will send him a copy,
the emperor will be able to authoritatively answer his question. See also Schulz's observation that
"imperial era complaints . . . about the overlarge number of leges (and one might almost assume a
rhetorical ‘topos’) may be explained by the absence of any collection of the laws: they seemed innumerable
because there was no means of obtaining a comprehensive view of them" (Principles of Roman Law, 9).
11

As Crook notes: “[A]gainst a plain imperial constitution [the opposing side’s] task is hopeless” (Legal
Advocacy in the Roman World [Ithaca: Cornell University Press, 1995], 99).
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ought to be just as well, and that effecting such a just outcome ought to be a judge's
primary mandate.
In order to elucidate the continuities and discontinuities within the history of
Roman legal practice, I will set out first the development of judicial activity in the Roman
state from its origins through its fourth-century manifestations. This survey will be by
necessity brief, but will provide sufficient background to elucidate the remnants of
judicial practice from earlier eras that remained palpable in different approaches to
adjudication at the turn of the fifth century. The most significant part of this chapter is
dedicated to providing an overview of the late ancient judicial landscape. To this end, in
§ 2.3 I will examine a hypothetical case, one quite common in late antiquity, concerning a
property owner’s wrongful eviction from his land by another party. By weighing the
different options of recourse available to our hapless plaintiff, we will be able to assess
the relative strengths and weaknesses of bringing one’s complaint before a judge, an
arbitrator, or a mediator.
Finally, § 2.4 will address a further approach to legal resolution, one that resists
neat classification along the previously established lines: the episcopalis audientia. The
latter will afford us the opportunity to examine a peculiar dimension of late ancient
judicial procedure as well as a judicial ideal afflicted by a certain hybridity. Perched
between their Roman legal context and the long-standing Christian tradition of episcopal
authority to resolve disputes within his community, the bishop’s court at the turn of the
fifth century offers readers insight into the complex and evolving understanding of justice
in Christian and non-Christian circles.
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3.2

Roman Courts: Giving Judgment from Republic to Dominate

3.2.1 Judicial Action in the Early Republic: Legis Actio.
The origins of law in the monarchy and early republic are intimately
connected with Roman religion. Ius, appropriate action towards one’s fellow citizen, and
fas, rightful action against the gods thus shared a common set of concerns, as well as a
common cast of characters for determining when iniuria or nefas, violations of such
behavioral covenants, had occurred. Chief among these persons was, of course, the king,
who served as a mediator between human and divine, as well as in the capacity of lawgiver for the people under his rule. Even into the period of the early republic, however,
the two realms were linked by the pontiffs (pontifices), a small group of patricians who
served as guardians of the laws. 12
The pontiffs served as expositors of the laws – initially the unwritten norms of the
mos maiorum, and thereafter also the law of the Twelve Tables, the first attempt to codify
said norms with an eye towards the equitable treatment of both patricians and plebeians.13
Such exegetical activity frequently took place in the context of a trial, and for the first
150 years of the Republic’s existence, Romans with a grievance approached the

12

Cf. Schiavone’s observation that “[t]he intertwining of the planes between ‘divine’ and ‘human’ things,
and their common civic horizons, thus revealed themselves to be the dominant sign within the pontifical
activity: the vertical relationships between gods and men, and the horizontal ones among the patres – which
also entailed the active presence of the divine – were elaborated on the basis of the same culture, reflecting
the same attitudes: a ritualistic propensity and verbal caution dominated both, and shifted continually from
one field to another” (Invention of Law in the West, 69).
13

For a more in-depth discussion of the Twelve Tables, their fragmentary preservation, and their impact on
Roman law, the introduction to the Loeb edition thereof is still of interest: Lucilius, Remains of Old Latin,
Volume III, The Law of the Twelve Tables, trans. E. H. Warmington (Loeb Classical Library 329;
Cambridge: Harvard University Press, 1938), xxvi-xxxiii. Cf. also George Mousourakis, A Legal History of
Rome (New York: Routledge, 2007), 24-7.
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pontifices as their court of first resort.14 The trial itself proceeded in two phases. The
first, “in iure,” required both plaintiff and defendant to appear before the pontiffs to state
their respective claim or defense. The presence of both was required if the case was to go
forward; plaintiffs accordingly could summon defendants formally – a process known as
in ius vocatio – and could, if that failed, even use force to bring the other party before the
counsel.15 Once present, the plaintiff offered a statement of his complaint and formally
requested to be assigned a iudex who could provide a remedy. This process, as well as
the defendant’s response, was heavily scripted; according to the second-century jurist
Gaius, at the time of the Twelve Tables, four schemata existed, later supplemented by a
fifth, they prescribed by what words and phrases a plaintiff could open a lawsuit or
request enforcement of a verdict.16 To misspeak was to lose one’s claim, even if no other
obstacles to the proceeding of the suit existed.17

14

There is very little evidence for criminal law during the era preceding the Twelve Tables, or even in the
subsequent century. It is clear, however, that the ancient Roman understanding of criminal law did not
extend to, e.g., offenses against private individuals, e.g., by way of theft, and was accordingly more limited
than contemporary notions of such law. Given that the branches of criminal and civil law and the processes
by which trials were conducted developed in somewhat different ways throughout Roman legal history, and
in light of the fact that episcopal jurisdiction did not extend to criminal matters, the focus of this chapter
rests almost entirely with civil law. For a survey of the development of criminal law in Roman history, see,
e.g., Mousourakis, Legal History of Rome, passim, and Harries, Law and Empire, 118-52.
15

Gaius’ Institutes recognize a number of remedies for a party’s reluctance to appear before the pontiff or
later the praetor. The latter could issue a missio in possessionem – essentially a warrant for plaintiff to take
hold of the defendant’s property – or an actio in factum that ordered the defendant to pay a fee to the
plaintiff (G. 4.46; 4.183).
16

Of these, three – legis actio sacramento, legis actio per iudicis arbitrive postulationem, and legis actio
per condic- tionem – could be used to open a law suit, while the other two (legis actio per pignoris
capionem and legis actio per manus iniectionem) served to bring about the verdict’s enforcement (G. 4. 12–
29).
17

G. 4.11 knows of a case wherein the plaintiff lost because he spoke of the defendant having cut down
“vines” (vites) rather than “trees” (arbores), as prescribed in the Twelve Tables 8. 11. Cf. Mousourakis,
Legal History of Rome, 33.
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By contrast, once a plaintiff had braved this initial phase of the suit, and assuming
that the defendant had not admitted the charge straightaway before the pontiff, the latter
would determine how the plaintiff would be able to proceed in the next stage of the trial,
“before the judge” – apud iudicem. The latter was a private citizen who for purposes of
the trial had been entrusted with official authority by the pontiff. He would hear
evidence, question witnesses, and proceed by and large with few strictures aside from the
charge to resolve the case, and the guidance of basic norms, including, e.g., the
presumption that the plaintiff bore the burden of proof. Once the case was resolved and a
verdict entered, however, the winning party had to take responsibility for ensuring that he
indeed received what the verdict had declared to be his by right. The state assisted him in
the process of self-enforcement by granting him the right to take the defendant prisoner
for sixty days if the latter had not fulfilled his obligations within the month following the
trial. If he remained obstinate after the sixty days had passed, the injured and legally
vindicated party could kill him or sell him into slavery.18
In 367 B.C.E., the role that the pontiffs had played in legis actio passed to the
praetor.19 The procedure itself was not abolished until 17 B.C.E.,20 although by the later

18

The Twelve Tables 3. 6 (p. 440) apparently allowed for creditors cutting asunder the body of the debtor,
with each creditor seizing a piece of the unfortunate individual that corresponded to the size of the debt:
“Tertiis nundinis partis secant. Si plus minusve secuerunt, se fraude esto.” Another option, the less drastic
and perhaps more popular legis actio per pignoris capionem directed itself merely against the losing party’s
property and permitted the other side to seize a pledge of property from his opponent.
19

Cf. Fritz Schulz, History of Roman Legal Science (Oxford: Oxford University Press, 1946), 7. The
apparent exception were cases that fell into the competence of the centumviral court, a category that seems
to have entailed certain guardianship and inheritance law suits (cf. Mousourakis, Legal History of Rome,
194-195).
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Republican era, it was gradually inched out by another approach to jurisprudence that
offered parties greater flexibility and accordingly proved more popular: the formula
system.

3.2.2 From Late Republic to the Principate: Judicial Action by formula.
The “formulary” system’s introduction to the Roman legal sphere was a gradual
one. Originally intended to apply only to foreigners through the praetor peregrinus, it
soon became the norm in cases where legis actio did not promise injured parties a
remedy. The older system, despite the praetor’s best efforts, proved increasingly
inflexible in light of the changing socio-political climate, the expansion of Roman
territory, and the economic changes that accompanied the latter. All these challenges, the
formulary (ad formulam) system promised to remedy, and apparently succeeded in so
doing even before its official replacement of legis actio.
At first glance, the two systems share a number of parallels. Both kinds of legal
action proceeded in two stages, relying upon the praetor to indicate a legal remedy and to
appoint a iudex who would hear the evidence, determine the facts of the case, and
pronounce a verdict. Such superficial similarities, however, masked the great relief the
formula’s more flexible approach to jurisprudence provided for litigants. While both
parties at the outset of the trial thus appeared before the praetor, their presentation was no
longer limited to such quasi-liturgical forms of pleading. Nor was the praetor’s ability to

20

By way of Augustus’ leges Iuliae iudiciorum publicorum et privatorum. Cf. Mousourakis, Legal History
of Rome, 35.
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grant a remedy limited by the Twelve Tables, or his ability to interpret the centuries-old
law in ways that could accommodate such a dispute. Rather, a plaintiff’s suit now
depended upon the praetor’s edict – a document promulgated by each praetor at the
beginning of his time in office in which he set out the kinds of remedies he was prepared
to offer to aggrieved parties.21 On the basis thereof and after hearing the plaintiff’s
statement of the case, the praetor composed the formula that would guide the lawsuit.
Therein, he appointed the iudex for the case (nomination iudicis), provided a summary
description of the claim (intentio), and set out the remedy he was prepared to grant if the
iudex determined that the plaintiff’s version of the facts was indeed reliable
(condemnatio). The simplest kind of formula might thus read something like this:
Let X be the judge. If it appears that [Defendant Y] owes [Plaintiff Z] 300 denarii,
let the judge condemn him. If it does not appear, let the judge absolve him.22
Indeed, in cases where a party’s claim was meritorious but no appropriate formula
existed, the praetor was at liberty to compose a new formula in accordance with his sense
of justice and fair play – a far cry from the limited and limiting procedure involved in the
legis actio.
Once the formula had been composed and a judge been designated, the suit
moved into the second, evidence-gathering phase. On rare occasions, a iudex could
refuse a formula as inadequate or ask the praetor to amend it; more commonly, however,
21

Initially by custom and after 129 C.E. by law, the contents of this edict remained constant, meaning that
each praetor upon assuming office merely ratified the edict – now known as the edictum perpetuum – rather
than attempting to compose a new version thereof.
22

Mousourakis sets forth a number of more complex formulae, containing various sub-clauses (“and …is
the case”; “unless ….”; etc.) or allowing for more complicated judgments, including, e.g., injunctions.
Legal History of Rome, 65-70.
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the judge’s task was the same as it had been under legis actio. There as here, iudices
came from the ranks of private citizens, their names drawn from the list of eligible
arbiters and chosen with input from the parties to the suit. The latter served to give
litigants a sense of input into the process, and respected parties’ perceptions of who might
render an equitable verdict. This was all the more important since parties could not
appeal the iudex’s decisions until well into the era of the Principate.23
Once deputized by the state, the judge could hear evidence, interrogate witnesses,
and, with the help of the parties or their advocates, otherwise seek to ascertain whether
the formula corresponded with the facts of the case. Once the iudex had given judgment
in accordance with the formula, execution of the verdict once again became the
vindicated party’s responsibility. The praetor continued to grant successful plaintiffs the
means to do so, although penalties increasingly directed themselves against a defendant’s
possessions or standing in the community rather than against his life.

3.2.3 The Empire and the Age of the Codices: Cognitio extra ordinem.
The formula system remained in effect throughout much of the Roman Empire
until the third century C.E. Alongside it however another system, the cognitio extra
ordinem, gained footing, wherein disputes were handled directly by the emperor or one of
his delegates. This procedure originally appeared in imperial provinces wherein an
imperial official addressed all aspects of each case. It gradually spread to, first, senatorial
provinces, and thereafter to Rome, where by the end of the third century it became the

23

See, e.g., A.H.M. Jones, “Imperial and Senatorial Jurisdiction in the Early Principate,” Historia:
Zeitschrift für Alte Geschichte 3.5 (1955): 464-488.
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dominant system of judicial resolution.24 Part of the success of the cognitio extra ordinem
can be attributed to the fact that it for the first time consolidated all judicial authority in
the hands of the emperor and his representatives. In the aftermath of the civil wars and
external threats that plagued the third century, the cognitio cohered well with the
Tetrachy’s vision of judicial and imperial administration.25 On another level, however,
the cognitio appealed to litigants on account of its superior simplicity even vis-à-vis the
formula system. The same judge, usually the governor of a province or one of his staff,
thus attended both to the facts of the case and to determining the appropriate legal
remedy.
It is under this system and its quasi-judicial alternatives that Christians in the
fourth and fifth centuries lived and litigated, and within which bishops sought to
negotiate their roles as adjudicators. As such, I will devote the subsequent section of this
chapter to establishing the fourth-century lay of the land for judicial practices. Legal
sources from this era provide readers with glimpses at a wide range of case law. While
real cases, involving actual parties, are frequently difficult to distinguish from classroom
exercises intended to hone the rhetorical skills of budding advocates, collections like the
Justinianic Digest and the Egyptian papyri brim with records of late ancient litigants.

24

For a discussion of this development and its limitations, see Elizabeth A. Meyer, Legitimacy and Law in
the Roman World (Cambridge: Cambridge University Press, 2004), 121-124.
25

For a discussion of legal reform in the service of the unification of the Empire and consolidation of
authority in the hands of the Tetrarchs, see Elizabeth DePalma Digeser, The Making of a Christian Empire:
Lactantius and Rome (Ithaca: Cornell University Press, 2000), 46-63.
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The latter range from the ordinary to the bizarre,26 and from criminal cases to those
covering all realms of civil law.27 The record of civil litigation, diverse though it is,
makes clear that late ancient disputants in search of resolution or restitution did not lack
for options by which to accomplish their aims. These fall, by and large, into two
categories: Law suits properly so called, in which a claimant would seek to drag his
opponent before a iudex;28 and instances of arbitration, in which both parties to the case
agreed upon one or more arbiters to adjudicate the matter at hand. The latter category
also encompassed still less formal processes of mediation and negotiation, wherein a
third party amenable to all involved sought to bring about resolution without relying upon
the protective strictures guiding arbitration.
Each alternative held strengths and weaknesses for would-be litigants; moreover,
each forms a vital backdrop against which to understand the activity of bishops in the
context of the audientia episcopalis. The following section thus provides an in-depth
discussion of the processes by which a iudex and an arbitrator might seek to resolve a
hypothetical (but, in the late ancient context, quite common) case: That of a dispute over

26

For a smattering of the more salient or even salacious exemplars from the Digest, see Crook, Law and
Life, 34-5.
27

In late antiquity, as in prior eras, Roman jurists distinguished between private and public law – ius civile
privatum and ius civile publicum.
28

The use of the masculine pronoun to designate hypothetical plaintiffs reflects the fact that in most
instances, female plaintiffs in the late ancient Roman Empire could appear in court only through
representation by their husband, father, or designated guardian. Post-Constantinian legislation did little to
alter this bias; if anything, an "oppressively protective attitude to women is characteristic of Constantine's
legislation" (Caroline Humfress, “Civil Law and Social Life,” in N. Lenski, ed., The Cambridge
Companion to the Age of Constantine [Cambridge: Cambridge University Press, 2006], 216). Accordingly,
in the interest of protecting women from "contempt for the modesty of their sex," husbands were by virtue
of their status alone entitled to act on their wives' behalf in court. Cf. Humfress’ discussion of CI 2.12.21,
enacted by Constantine in 316 C.E., in “Civil Law and Social Life,” 215-216.
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a land-sale. Our hypothetical plaintiff, Seius – a stock-name commonly used in, e.g., the
Digest29 – has been forcibly evicted from his land by a prominent local citizen who
claims to have purchased it from Seius’ mother, the co-owner of a share of the land in
question. Seius seeks redress in the form of being re-instated as the rightful owner and
cultivator of his property, and, as will become apparent, might pursue such a remedy by
any of the means outlined above.30
Beforehand, however, a note of caution is in order: In this chapter, I only concern
myself with appeals for judicial and quasi-judicial resolution that employ human
intermediaries of some sort – whether iudices, arbiters, mediators, or persons who, like
bishops, exercised their judicial authority in the interstices of these systems. I will leave
un-addressed another, and compelling set of practices that sought to invoke divine or
daemonic intervention for the resolution of judicial conflict by more direct means, as in,
e.g., the case of curse tablets requesting assistance with the identification of a culprit, or
the silencing of an opponent in court.31 That the litigious or afflicted of all religious
affiliations would take refuge in such practices is unsurprising. After all, as Theodoret of
Cyrrhus points out, "[i]nfants are scared of sorcerers, children of pedagogues and
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Cf. Crook, Law and Life, 15.

30

The reader will recognize in this description the general outline of a case brought to Augustine of Hippo's
attention and addressed by him in Letter *8. It appears here not by virtue of its mention in Augustine's
correspondence, although the fact that the situation was apparently delicate enough to encourage the
hapless landowner, himself a Jew, to request assistance from a bishop. My use of it rather reflects the fact
that disputes over land, its possession, upkeep, sale and liabilities resulting from it loom very large in late
ancient records. The case of "Seius" – Licinius, in the original – is thus, for our purposes, a pleasantly
generic incident – save, of course, for the salacious detail that the invader was a local bishop.
31

For a discussion of this intriguing realm of “legal action,” see Caroline Humfress, “Law and Legal
Practice,” in The Cambridge Companion to the Age of Justinian, ed. M. Maas (Cambridge: Cambridge
University Press 2005), 161-184.
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teachers, while grown men are especially thrown into a panic by judges, tribunals,
heralds, beadles, and those who execute the sentence, and if, in addition, [the men in
question] are poor, they are doubly fearful."32
At the turn of the fifth century, the potent mixture of anxiety over legal processes
and all that they could entail, and the uncertain future of both gods and human beings in
particularly the Western parts of the Roman empire undoubtedly inspired many to place
their legal futures in the hands of those spiritual intermediaries they had come to trust –
whether the dea Sulis, or the holy martyrs. Inasmuch as these practices served as
substitute or supplement for more commonly recognized means of legal resolution, they
merit – and, happily, have recently received – inclusion in ancient legal scholarship.
Inasmuch as my work in this chapter concerns itself more with human mediators than
with those who sought mediation of any sort for their legal grievances, they nevertheless
lie beyond the scope of this chapter.

3.3

One Case, Different Paths to Resolution

3.3.1 Before the Iudex: Magisterial Courts in Late Antiquity
For all his options – and, as will become apparent, there were indeed several – a
plaintiff of Seius’ stripe would have likely ended up filing suit against his opponent
before a iudex, a judge empowered by the Empire to hear both civil and judicial cases.
As discussed in §2.2.3 supra, in the years during the transition from principate to
dominate, Roman judicial procedure had changed considerably. No longer were judges

32

Ep. 36, ed. Azema 1955, 100-101.
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chosen by the consent of the parties; instead, the vast majority of cases in the provinces
were addressed by the local governor or someone deputized by him. By the same token,
judges from the middle of the fourth century forward were no longer appointed by the
praetor’s formula, nor bound to determine merely whether the facts of a case fit the
formula’s description thereof. Instead, the iudex would have heard the case from start to
its putative conclusion – barring its appeal (appellatio) – and would have determined
both the factual basis of the dispute and the legal remedies for it.
Certain preliminary considerations would have likely attended Seius’ pursuit of a
case before the iudex. Chief among these is the issue of court-costs. Narratives of the
decline and fall of the Roman post-classical judicial system frequently include
lamentations about officials’ price-gouging and judges’ receptiveness to bribes.33 Indeed,
CT 1.16.7, a Constantinian edict from 331 C.E., both recognizes and sharply condemns
the existence of such practices: “[T]he chamber curtain of the judge shall not be venal;
entrance shall not be gained by purchase, the private council chamber shall not be
infamous on account of the bids. The appearance of the governor shall not be at a price;
the ears of the judge shall be open equally to the poorest as well as the rich.”34 Despite
the edict’s insistence (at pain of death or dismemberment!) that no court charges
whatsoever be levied against parties, courts nevertheless sought to recoup costs incurred
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For a discussion of the late ancient literary topos of the corrupt judge, see, e.g., Harries, Law and Empire,
153-171.
34

CTh 1.16.7; unless otherwise indicated, all translations of the Theodosian Code are taken from Clyde
Pharr, The Theodosian Code and Novels and the Sirmondian Constitutions: A Translation with
Commentary, Glossary, and Bibliography (Princeton, NJ: Princeton University Press, 1952), 28. For
subsequent citations, the page number corresponding to a particular translation will be indicated in
brackets, e.g., CTh 1.16.7 (28).
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by iudices, scribes, and other adjuncts to civil trials. Harries thus notes a publicly posted
schedule of charges, depending in part on such sensible factors as the length a judge had
to travel to hear a case, from the Roman province of Numidia during the reign of Julian.35
A further expense might have involved obtaining the services of a legal
advocate.36 The latter profession had come to establish itself increasingly as a promising
career for young men from the middle classes of society.37 Obtaining an advocate’s
services was clearly the norm in high profile cases, and parties to intricate or contentious
suits frequently benefited from the presence of counsel whose knowledge of the law or
facility with dilatory practices could stall a case or resolve it in their favor.38 Yet not all
plaintiffs hired legal counsel for their representation; particularly in the provinces, some
chose to appear in their own right, while others had a friend act in court on their behalf –
indeed, as we will see, occasionally even bishops assumed the role of advocate on behalf
of a particularly deserving or suitably desperate party.
In the case at hand then, Seius, proceeding either on his own or represented by
counsel, would have begun his suit by appearing before the local governor or one of his
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Harries, Law and Empire, 100. Harries considers the charges set out in the document in question, listed
in FIRA 2nd edn. I.64, “moderate,” but recognizes that the precise amounts likely varied by province.
36

John A. Crook’s monograph on this subject deals for the most part with a slightly earlier era than the one
under discussion here. His analysis of the advocate’s function on behalf of his client and in the context of a
legal case nevertheless provide valuable insight into the development of this office (Legal Advocacy in the
Roman World, 119-45).
37

A number of those for whom traces of their written work remain, including well-known names for
ancient Christian history like Alypius and Ambrose, have found their ways into Detlef Liebs’ annals (Die
Jurisprudenz im spätantiken Italien [260-640 n. Chr.] [Berlin: Duncker & Humboldt, 1987]).
38

Symmachus’ Relationes recount the prefect’s dealings with incidents of this nature, frequently in the
context of appealing to the imperial court for direction on how to resolve a particularly knotty or charged
situation. See, e.g., Rel. 19.
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deputies. The latter would function as iudex, supported by his consilium of legal experts.
Unlike them, the judge himself did not necessarily come from a background that involved
legal training; as such, both the charges that Quintilian leveled against iudices from
private ranks under the older formula system, and the tricks of the trade he suggests for
advocates determined to nevertheless win the favor of such a judge, undoubtedly
remained valuable advice for fourth-century counsel as well.39 Seius’ suit would be in
the hands of the court from the very first: the plaintiff’s claim (denuntiatio) would be
drafted by the court secretaries.40 Once properly filed, it would result in the drawing up of
an edict, summoning the defendant to trial. This edict officially served as the opening
salvo of the trial. From that point, the proceeding could officially last no more than four
months,41 although then as now parties intent on prolonging the process, especially when
assisted by counsel, could drag a case on for many moons beyond its original “expiration
date.”
The defendant, once summoned by the edict, would file a response (contradictio),
stating his intentions to rebut the charge, and raising any initial objections to the suit.

39

Quintilian thus anticipates many twentieth-century pedagogical manuals by suggesting that presenters
adjust their level of discourse to reflect the audience’s educational background and ability to absorb the
information presented (Institutio Oratoria 2.8.1-5). Indeed, Ammianus complains about judges who are
similarly “untrained” (indoctus), although provincial governors undoubtedly developed considerable
familiarity with at least the kinds of law they encountered most frequently, among which disputes over
property must have figured prominently. Ammianus Marcellinus, Res Gestae 23.6.86. For a discussion of
the iudex’s role and function during the classical era of Roman law, see Leanne Bablitz, Actors and
Audience in the Roman Courtroom (New York: Routledge, 2007), 89-119.
40

Cf. CTh 2.4.2. Alternatively, Seius could appeal directly to the Emperor for a rescript, in which he would
set forth his legal situation and request resolution and direction to an appropriate judge. Cf. Ludwig Mitteis,
Zur Lehre von der Libellen und der Prozesseinleitung nach den Papyri der frühen Kaiserzeit (Leipzig:
Teubner Verlag, 1910).
41

Cf. Olga Tellegen-Couperus, A Short History of Roman Law (New York: Routledge, 1993), 132.
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The latter might include issues of forum and category. Pupils, widows, or disabled
persons could not be dragged before a governor, but had the right to appeal to the
Emperor himself.42 By the same token, soldiers might insist upon standing trial before a
military court.43 If the defendant agreed to litigate the charge raised against him before
the iudex, as was undoubtedly the norm in Seius’ context, the record of putative
proceedings becomes somewhat murkier. Trial was clearly a very public affair – the
Code speaks of thronging crowds, and in numerous places forbids judges’ withdrawing
into the privacy of their homes to hear cases. Counsel for both sides likely would have
opened with a narratio, an account of the events under dispute. The conscientious judge
had a high bar set for him. He “must examine all things thoroughly and investigate the
state of affairs with full inquiry. He must show patience with regard to questions, to the
exposition of the case, and to additions thereto.”44 If a judge fulfilled his role properly,
so the legal fiction of the Theodosian Code went, the dispute would be resolved
harmoniously, so that “when the action of the parties is ended, this litigation shall reach
its limits, not through the intervention of the judge, but through the complete satisfaction
of the litigants.”45

42

Cf. CTh 1.22.1-2.

43

CTh 2.1.7. As will become apparent, in the historical analogue to “Seius’” case, the defendant, a bishop,
might have actually been able to claim privileged status, although enforcement of such a claim, particularly
in the provinces, may have been a tenuous matter at best. For a further discussion thereof, see infra at 86 n
71.
44

CTh 2.18.1.

45

CTh 2.18.1.
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Even vigorous judges, however, would have likely taken the back-seat to the
disputants’ advocates. Their task was to present evidence in support of their clients’
position. The latter category included not only oral and written testimonies to each
party’s version of the facts,46 but also bringing to the court’s attention recent laws,
whether rescript or edicts, that bore on the case. SB 7696 offers an example of what this
might have looked like. Therein, the trial record recounts the advocate for one of the
parties early in the trial reading a recent imperial law favoring his clients before the court.
The opposing side, here represented by several advocates, promptly seeks to distinguish
the case at hand from that ruled upon by the imperial constitution: The latter is said to
only have force in a particular territory, and is supposed to have been given at a time
when economic conditions allowed for greater latitude. Neither objection, however,
ultimately carries the day in light of the clear legal precedent presented by the
defendants.47
Some facts also had legal significance in se. In Seius’ case, a careful advocate
undoubtedly would have brought to the iudex’s attention the fact that Seius had physical
possession of the land in question at the time his opponent had purchased it from his
mother. Roman law valued physical possession; indeed, Seius might have appealed to
the praetor for a possessory interdict – a “fast track” procedure that sought to determine

46

Oral testimony required attestation by at least two witnesses, although judges were permitted or even
encouraged to take into account witnesses’ differences in status, wealth, etc. See, e.g., Dig. 22.5.12
(Ulpian).
47

For a discussion of the case in greater depth, see Crook, Legal Advocacy in the Roman World, 98-100.
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only whether possession of a piece of land had come about by force or fraud.48 If so, the
responsible party had to return the land; if not, the possessor became the owner de facto
as well as de iure, and all others laying claim to the land would have to recoup their
losses by other means, e.g., by suing the person who had wrongfully sold them land that
was in another’s possession.49
In Seius’ circumstances, the law was both long-established and sufficiently clearcut that a neutral commentator upon a historical analogue of our case could claim that
“justice is on his side and the laws cry out in his favor.”50 The iudex likely would have
declared in Seius’ favor, at which point his opponent would have had to decide whether
to appeal the case to the court of the praetorian prefect. The original iudex had to
produce his opinion and the grounds for it in writing to each party within ten days of the
verdict, giving litigants an additional five days to add their objections, before the entire
dossier, including the verbatim transcript of the trial, would be forwarded to the court of
appeals.51
Parties’ right to pursue such an appeal was one of the distinguishing hallmarks of
trials vis-à-vis other forms of conflict resolution, and there is every indication that

48

For a fuller exposition of the Roman law on property and possession, see David Johnston, Roman Law in
Context (Cambridge: Cambridge University Press, 1999), 52-76.
49

The latter was apparently common knowledge even among individuals who lacked legal training.
Augustine, in his letter to the historical “Seius’” oppressor thus urges the latter to “restore his property to
him and recover the price from his mother, if you paid her. But if she perhaps refuses to return to you the
price you paid, this man must not, even in that case, be deprived of his property”(Augustine, Ep. 8.1; 257).
50

Augustine, Ep. 8.1; 257.

51

CTh 11.30.1; cf. 11.30.8, which specifies that the time between the trial’s conclusion and the receipt of
the dossier by the court of appeals could not exceed twenty days.
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disgruntled litigants took fulsome advantage of it. By the same token, however, the hope
for speedy closure – and, by extension, the more limited expenditure of time and money
on a case – were among the reasons many late ancient litigants forewent litigation in
favor of one of the other alternatives at their disposal. As will become apparent,
arbitration figured prominently among these.

3.3.2 Alternative Dispute Resolution: Arbitration, Negotiation & Co.
Perhaps the biggest disadvantage of arguing one’s case before the iudex is one
that the workings of 21st century Western society have largely obscured.52 More often
than not, late ancient disputes occurred between members of small, closely connected
communities: between family members, neighbors, members of the same religious order
or professional association, or at least citizens of the same village. Despite the iudex’s
charge to give judgment in such a fashion as to restore harmony between the parties, the
formal judicial process could be polarizing, as well as overly rigid. By contrast,
alternative methods of conflict resolution could allow for solutions that accommodated a
greater degree of complexity in human relations.
Seius’ grievance is a case in point: From the perspective of the Roman courts, his
dispute with the opponent who seized his land is a fairly straightforward confrontation,
the resolution of which, as we have seen, would have likely involved Seius’ being reinstated, and his opponent being left in dispossession (and out of pocket by the property’s
52

While scholarship on Roman law is legion, with the exception of the episcopalis audientia, discussed
infra at 82-108, far less attention has been paid to other forms of conflict resolution in late antiquity. Much
of the discussion below reflects the work of Jill Harries, particularly in Law and Empire, 172-190;
“Resolving Disputes: The Frontiers of Law in Late Antiquity,” in Law, Society, and Authority in Late
Antiquity, ed. Ralph Mathisen (Oxford: Oxford University Press, 2001), 67-82.

76

sale-price.) He might then proceed to recoup his losses by suing Seius’ mother for selling
that of which she could not legally dispose. She, in turn, would be left to address the
family-internal conflict that had presumably provoked her to sell property in her son’s
possession in the first place, and which the series of legal disputes had undoubtedly
further exacerbated.53 A less formal proceeding, by contrast, promised to address the
dispute in a potentially more holistic fashion, less bound by the strictures of Roman law.
That is not to say that arbitration was a free-for-all; in its truest form, it was rather
a close cognate to adjudication, related to the latter in a quasi-genetic fashion. The choice
of an arbiter, for example, in many regards paralleled the processes by which litigants
under the older formula system had a judge appointed for them. In that context, the iudex
was, of course, the Empire’s employee for purposes of the adjudication in question.
Nevertheless, the praetor’s taking into account parties’ preferences arguably secured a
greater degree of “buy in” among the litigants, and thus had a salutary effect on a case’s
resolution.54 Formal arbitration operated under a similar principle; the parties chose one
or more mutually agreeable arbiters and collaboratively set out the terms of the
arbitration, including time-frame, parties to the case, matter under dispute, and by whose
decision the verdict would be reached. In turn, the arbitration, once completed, precluded
a re-opening of the issue at stake.55
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Augustine’s letter on behalf of Licinius, the real “Seius,” reveals that indeed family dynamics – the
mother’s sense of slight vis-à-vis her son and daughter-in-law – provoked the sale (Augustine, Ep. 8.2-3;
257-8).
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Cf. Harries’ assessment of the older process’ benefits (Law and Empire, 102).
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See, e.g., Paul’s statement that “[a]rbitration resembles an action at law and is intended to end litigation”
(Dig. 4.8.1).

77

The compromissum, the document containing these terms, was essential for
establishing a formal arbitration. Like the process itself, however, it offered flexibility to
parties wishing to set forth their agreement on more than the basics of the negotiation.56
If either side, for example, feared that community pressure might not suffice to compel
the losing party to abide by the arbiter’s verdict57 or even to conclude the arbitration,58 a
penalty (poena) could be established. The latter could be recovered in court by the party
who had not breached the original agreement – a considerable deterrent, particularly in
instances where the poena exceeded the value of the matter under arbitration.
Already apparent are the connections between litigation before a iudex and
arbitration in a private setting, and to draw too firm a line between the two is
misleading.59 If arbitration broke down prematurely, the parties might find themselves in
court, if only to enforce the terms of the arbitration agreement. Similarly, part of the
motivation for pursuing arbitration in the first place might involve avoiding civil
litigation. At times, the systems even shared the same cast of characters: A person might
thus act as iudex in an official capacity but assume the role of arbiter in a particular
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Cf. Dig. 4.8.11.3: “At times . . . reference to arbitration is properly made by a bare pact (nudo pacto), for
example, where there were two persons indebted to each other and they made a pact that the one who did
not obey the award of the arbiter would not seek what was owed to him.”
57

Dig. 4.8.17 sets forth the conditions under which an arbiter might rightly call a forfeit of such a poena.
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Dig. 4.8.44: “The question is asked whether the penalty arising under the arbitration is incurred if [one of
the parties] did not obey the arbiter. I replied that if the arbiter was not obeyed with respect to what he had
settled in the presence of both, the penalty is incurred.”
59

Indeed, Book 4 of the Digest is dedicated entirely to “matters referred to arbitration” (arbitrtium
receperint).
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instance.60 Accordingly, arbitration proceeded in a sense in the shadow of the courtroom;
similar evidence could be brought forward in both settings, parties could retain the
services of counsel in either context, and the state of Roman law and putative ruling of a
iudex on a case undoubtedly exerted impact on arbiters’ rulings as well.
In Seius’ case, he might have been able to persuade his opponent to enter into
arbitration with him, perhaps by threatening to have him dragged before the iudex and
exposing him to public reproach. Arbiters would have been chosen from among the
town’s notables – perhaps men who had acquired a reputation for fair and speedy
arbitration in previous cases. Seius’ mother might have been made party to the
arbitration, either in her own right if she had borne three children or through
representation by her husband or a male relative.61 The arbiter or arbiters would have
heard all parties’ arguments, interrogated witnesses and examined the evidence presented,
before authoring a dialysis, a document akin to the iudex’s verdict that concluded the
arbitration and required parties to act on the arbiter’s pronouncement.62 Therein, the
arbiter might have re-established Seius as the property’s rightful owner, and ordered the
restitution of the funds used to purchase the property to his opponent. If parties proved

60

Harries thus discusses the case of the Deacon Theophilus of Lycopolis, whose suit against fellow clergy
proceeded before the synegoros, Makarios, albeit not in the latter’s capacity as iudex, as Theophilus had
first threatened, but as arbiter (Law and Empire, 182-184).
61

In other words, women could be engaged in arbitration under the same conditions they could act in legal
cases. Cf. Antti Arjava, Women and Law in Late Antiquity (Oxford: Clarendon Press, 1996), 243-247.
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The documents set forth here – compromissum and dialysis – constitute the bare minimum required
across the Roman Empire in these situations. Harries discusses an adaptation of these texts for an Egyptian
setting, wherein the compromissum consisted of two separate written agreements, the pactum compromissi
and the receptum arbitri (Law and Empire, 179-180). Such adaptations were undoubtedly common, if
poorly attested due to the vagaries of historical preservation in other climates.
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amenable, the arbiter might even encourage the sale of Seius’ mother’s share of the
property to her son, perhaps in exchange for an annuity or the use of another property
throughout her lifetime, with the result that possession and ownership of title would be
joined once again in Seius’ person. This resolution would truly be final – or at least, any
party desirous of re-opening the case would have had to work his way around the
compromissum’s description of the matter decided upon in the arbitration at hand.
Needless to say, negotiation did not always proceed along the formal lines spelled
out here, and mediation and negotiation take their place alongside bribes and threats of
violence as strategies for the (more or less successful) resolution of conflict. A village
elder might seek to bring together two feuding parties, a wealthy patron could intercede
on his client’s behalf, or the recognition of necessary co-existence might lead the
disputants themselves to resolve their quarrel. None of these approaches required the
intervention of judge or formally appointed arbiter, although as in the case of arbitration
they were probably conducted within the penumbra of the law, and in awareness of its
privileges and demands. The following section seeks to locate one further, final point on
the spectrum between legal and extra-legal means of conflict resolution: the episcopalis
audientia.

3.4

The Episcopalis Audientia
As will have become apparent, Seius, our hypothetical aggrieved land-owner, did

not lack for options in his pursuit of legal or quasi-legal recourse and restitution.
Interestingly, however, the fact that this case – or one very much like it – is attested in a
late ancient source has to do with the fact that “Seius,” or rather, his historical
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counterpart, a North African landowner named Licinius, took advantage of none of the
these avenues. Instead, Licinius sought recourse from one of the local bishops, Augustine
of Hippo.
The letter that resulted from his appeal does not provide the reader with details
about how or under what circumstances Licinius approached Augustine; the latter’s
corpus nevertheless suggests a context in which Augustine would have routinely
encountered requests of this nature. In his treatise De Opere Monachorum, he thus
contrasts the life of the monk – an idyll of prayer, manual labor, and simple devotion –
with his tedious and labor-intensive existence as Hippo’s bishop. A particularly onerous
part of his responsibilities, Augustine avers, involves having “to hear these most
annoying perplexities of other men’s causes about secular matters, which we must either
by adjudication bring to an end, or by intervention cut short.”63 This frustrating and timeconsuming exercise, which Augustine claims to have been instituted by Paul for the
benefit of the flock, was known in late antiquity as the episcopalis audientia – the
bishop’s court. As such, it is attested both in the writings of bishops from the fourth
century onward, and in codices and constitutions recording the practice’s imperially
sanctioned underpinnings.
This practice held obvious parallels with other models of late ancient conflict
resolution. Nevertheless, the bishop’s judicial role did not conform neatly to either that
of iudices, arbitri, or mediatores. Indeed, ancient texts refer to the bishop variously as
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[Q]uam tumultuosissimas perplexitates causarum alienarum pati de negotiis saecularibus vel judicando
dirimendis, vel interveniendo praecidendis (Augustine, De Opere Monachorum 29.37).
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iudex and arbiter, and bishops’ activities in this realm, as reported in their
correspondence with the beneficiaries of their judgments, make clear that bishops were
prepared to be quite flexible in their approach, acting as judges, arbiters, and mediators to
effect resolution.64
The lack of clarity surrounding potential analogues for the bishop’s court within
the Roman legal system afflicts both late ancient and contemporary sources.65 It arises in
large part due to this role’s confused and confusing pedigree. At least two narratives are
conceivable concerning the origins of the bishop’s judicial office in late antiquity. The
first draws upon the evidence of the pre-Constantinian church, including the Pauline and
Matthean emphasis on group-internal conflict resolution, and the vision, documented in
the Didascalia Apostolorum and other early Church Orders, of the bishop as judging in
the place of God. This narrative places episcopal justice firmly within the context of the
developing church, and will receive greater attention in the context of Chapter 4 infra. A
second narrative has dominated discourse surrounding the audientia episcopalis among
historians of late antiquity and focuses on the validation of the bishop’s judicial role in
the context of the Roman legal system. As such, it takes its inception at a later stage,
namely the point of Christianity’s recognition as religio licita by Constantine, and its
later institution as the official religion of the Roman Empire.
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For a discussion of Ambrose’s willingness to move between these various categories in order to resolve a
particularly thorny case, see Harries, Law and Empire in Late Antiquity, 208-211.
65

For a preliminary discussion of the problems of the episcopalis audientia in the context of late ancient
legal taxonomy, see Harries, Law and Empire, 191-211.
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The rest of this chapter thus aims to locate the bishop within these frequently
conflicting texts and differing models of legal resolution and brands of justice dispensed,
before returning to Licinius’ case and the question why he and others like him might have
preferred to entrust their grievances to a bishop rather than a magistrate or arbitrator. To
this end, I begin with a review of the extant legal literature concerning the episcopalis
audientia, before assessing the status quaestionis of this practice in contemporary
secondary literature.

3.4.1. The bishop and the laws: Roman legal support for the episcopalis
audientia.
A good judge does not act arbitrarily, nor simply follow his own inclinations, but
delivers judgments according to laws. He knows the laws, and bows to them, and
does not include his own whims. He does not arrive at the courts from home with
his mind made up and everything worked out. As he hears, so does he judge.
According to the nature of the case being tried so he tries to discern what is right.
He follows the laws. He does not turn them upside down. He does not change,
but examines the merits of each case.66
The Theodosian Code and subsequent pieces of legislation provide evidence of
bishops’ excercising judicial and quasi-judicial authority over two kinds of cases. On the
one hand, these entail suits that either involved clergy or in other ways pertained to
matters that touched upon the church’s responsibilities, all of whom could assert
privilegium fori. The latter represents a claim based on the principle that “like ought to
judge like” – a principle expressed, e.g., in the Emperor Valentinian’s affirmation that “in
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Ambrose, Homily 20.37 on Psalm 118, in Homilies of Saint Ambrose on Psalm 118 (119), trans. Íde Ní
Riain (Dublin: Halcyon Press, 1998), 297.
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a matter of the Faith or of any ecclesiastical ordinance, the judges ought to be qualified
for it, both competent by office and qualified by profession.”67
Bishops, on the other hand, also exercised judicial authority over civil cases in
which both or possibly only one of the parties had sought the bishop’s intervention.68
This category encompassed the great majority of cases brought to bishops for resolution
in the context of the episcopalis audientia. Bishops did not judge these by right,
inasmuch as nothing about the subject matter in question required the attentions of a
spiritual authority, and in this context competed directly – if, for many bishops, only
reluctantly – with civic and magisterial authorities. By the same token, however, once a
case of this nature had been brought under the auspices of a bishop, it could not from
there return to the magisterial courts: the bishop’s judgment, like that of an arbiter’s,
stood against any possibility of appeal.69
Four provisions, listed here in order by date of supposed promulgation, set forth
the parameters of this practice.
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This alleged rescript is not part of the Theodosian or Justinianic Codes; it is, however, reported in
Ambrose’s Ep. 21.2, wherein he exhorts Valentinian II to heed his father’s principles. Privilegium fori
usually forms a less-regarded subset of the episcopalis audientia in scholarship on episcopal adjudication.
A notable exception to this rule is Antonio Banfi’s Habent illi iudices suos. Studi sull' esclusività della
giurisdizione ecclesiastica e sulle origini del privilegium fori in diritto romano e bizantino (Milano: Dott.
A. Giuffrè Editore, 2005).
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The question of whether both parties needed to consent to the bishop’s taking charge of a case, or
whether one party could effectively force his opponent into the bishop’s court, is one of ambivalent textual
support and hot debate among contemporary scholars. As such, it will be discussed in greater depth infra at
89-103. For the time being, however, suffice it to say that if there ever was a time and setting in which a
unilateral transfer of a case into the bishop’s court could be effected, the window of opportunity for such a
practice was quite brief and of limited geographic scope.
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An exception to this rule appears in Justinian’s Novel 123 from 546 C.E., wherein parties dissatisfied
with the bishop’s decision are granted the right to appeal to a magistrate within ten days of the verdict’s
pronouncement.
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•

The first of these, a constitution promulgated in 318 C.E. by Constantine (cf.
Theodosian Code 1.27.1) deals with the procedures that had to be followed
when a case had been appealed to a bishop’s judgment, while it was pending
before an imperial court.

•

The second, Sirmondian Constitution 1, supposedly promulgated in May 333
C.E., similarly addresses requirements of transferring a case from an imperial
to an episcopal forum. This text is an outlier of sorts, inasmuch as it
circulated independently of the two great collections – the Theodosian and
Justinianic Codes – from whence we derive most of our evidence for late
ancient Roman legislation. The problems raised by this text, both in terms of
its provenance and authenticity, and by virtue of the tension in which its
content stands with several other provisions, will require a brief excursus into
the Sirmondian Constitutions’ manuscript history.

•

Justinianic Code 1.4.7 (398 C.E.) confirms that individuals could take their
cases before a bishop by mutual agreement but forbade the bishop’s involving
himself in cases that were already pending before an imperial judge.

•

The fourth text, Theodosian Code 1.27.2, also excerpted in the Justinianic
Code at 1.4.8, was promulgated in December 408 C.E. by Honorius and again
confirms that a bishop’s judgment was valid when individuals had agreed to
abide by it.70

70

At least three additional texts from later decades should be mentioned here. Valentinian III’s Novel 35,
given in 452 C.E., thus offers a more comprehensive set of guidelines of who could opt in to – or opt out of
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Given the relative paucity and concomitant weightiness of the evidence, I will
address each item on its own terms below, before remarking more broadly upon the
emerging Gestalt of late ancient episcopal jurisprudence and its assessment in
contemporary scholarship.
Beforehand, however, a note of caution is in order. While these texts reach us, for
the most part, in the guise of provisions set forth in an orderly fashion in a legal codex,
their original intent was not to make law for the Roman Empire, but to address specific
cases that had come to the Emperors’ attention, usually by appeal from a private party or
by a magistrate’s request for clarification. Prior to their systematization by the compilers
of the Theodosian and Justiniac Codes, these texts thus reflected case-law – ius rather
than lex – and accordingly must be read as glimpses into a gradually unfolding, but by no
means univocal legal narrative.71 By the same token, however, that these texts are at our

– the bishop’s court, in the process apparently drawing upon the preceding collection of more piecemeal
judgments and edicts. As such, I will make reference to it as appropriate throughout the discussion. The
Justinianic corpus, too, contains three references to the episcopalis audientia: CI 1.4.29.3 from 530 C.E.,
argues that already Justinian’s predecessors did not allow for unilateral transfer of a case into the bishop’s
court. By the same token, Novella 86 from 539 C.E. places the bishop in an oversight capacity vis-à-vis
civic courts, in instances where a party to a case handled therein claimed to have suffered injustice.
Finally, Novella 123 from 546 C.E. addresses the issue of privilegium fori, reiterating that clergy and
monastics are to be charged exclusively before a bishop, but noting that a dissatisfied party could appeal
from the bishop’s judgment to the imperial courts. While these texts are not entirely irrelevant to the
episcopalis audientia’s origins and development through the beginning of the fifth century, they are
nevertheless sufficiently remote from this era and peripheral to the task at hand to justify their exclusion
from more in-depth discussion.
71

Humfress makes this point with commendable clarity when she notes that “imperial constitutions should
be read . . . as a series of specific responses to concrete situations, thrown up by legal practice on the
ground. In other words, these Imperial texts offer us tantalizing glimpses of how Imperial bureaucrats
reacted to the judicial activities of Christian bishops, as and when specific questions and problems arose”
(“Bishops and Lawcourts in Late Antiquity: How (Not) to Make Sense of the Legal Evidence,” Journal of
Early Christian Studies 19.3 [2011]: 375-400).
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disposal is, of course, the result of their having been selected as sufficiently significant
and representative to become part of the lex, the law of the empire. If we are to read these
sources profitably, we must do so with both lenses, that of the case that originally gave
rise to a decision, and that of the eventually selected legal narrative, firmly in place.
3.4.1.1 Theodosian Code 1.27.1
Imp. Constantinus a. Iudex pro sua sollicitudine observare debebit, ut, si ad
episcopale iudicium provocetur, silentium accommodetur et, si quis ad legem
christianam negotium transferre voluerit et illud iudicium observare, audiatur,
etiamsi negotium apud iudicem sit inchoatum, et pro sanctis habeatur, quidquid ab
his fuerit iudicatum: ita tamen, ne usurpetur in eo, ut unus ex litigantibus pergat
ad supra dictum auditorium et arbitrium suum enuntiet. Iudex enim praesentis
causae integre habere debet arbitrium, ut omnibus accepto latis pronuntiet. Data
VIIII kal. iulias Constantinopoli ..... a. et Crispo caes. conss. (.... iun. 23).72
Reconstructing the text of TC 1.27.1. is a notoriously difficult venture, owing in
large part to lacunae in the manuscript tradition of the Codex’s first six books. The
passage accordingly has been reconstructed and re-inserted into editions of the TC on the
basis of its transmission in a seventh century manuscript alongside the Sirmondian
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The text of this passage is notorious difficult to reconstruct. Pharr renders it as follows, noting however
the largely conjectural nature of his translation: “Pursuant to his own authority, a judge must observe that if
an action should be brought before an episcopal court, he shall maintain silence, and if any person should
desire him to transfer his case to the jurisdiction of the Christian law and to observe that kind of court, he
shall be heard, even though the action has been instituted before the judge, and whatever may be adjudged
by them shall be held as sacred; provided, however, that there shall be no such usurpation of authority in
that one of the litigants should proceed to the aforementioned tribunal and should report back his own
unrestricted choice of a tribunal. For the judge must have the unimpaired right of order that he may
pronounce his decisions, after full credit is given to all the facts as presented. Given on the ninth day before
the calends of July at Constantinople in the year of the consulship of the Augustus and of Crispus Caesar, June 34, 318 (?).”
For a more recent edition and French translation, that particularly un-snarls the second half of the passage,
see Jean Rougé and Roland Delmaire, eds., Les lois religieuses des empereurs romains de Constantine à
Théodose II (312-438) (Sources chrétiennes 531; Paris: Éditions du Cerf, 2009), 29.
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Constitutions, discussed infra at 92-99.73 The stakes are high for scholars aiming to
recover the original wording or even original intention of the passage: CT 1.27.1 offers
historians the first glimpse at the practice of the audientia episcopalis, as well as the first
characterization of the bishop as giving law in the context of a court (iudicium).
While, as typical of the TC, most traces of the law’s origin have been obscured, it
is nevertheless apparent that the original case that brought this to the imperial author’s
attention must have involved the transfer of a suit from magistrate to bishop. In such
cases, the text suggests, the iudex must acquiesce, and must moreover honor the bishop’s
decision pro sanctis. Said decision, however, must be reported back to the original iudex,
who thus retains control over declaring the outcome of cases begun in his court and,
presumably, over the decision’s eventual enforcement.74 The text thus does not address
the audientia episcopalis per se, still less the question of the nature of the bishop’s legal
authority as defined against the backdrop of adjudication and arbitration. Instead, TC
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For more in-depth comments on the manuscript history of the Sirmondian Constitutions, see infra at 9299. Notably, however, and particularly in light of Vessey’s considerable skepticism about the authenticity
of the Constitutions themselves, CTh 1.27.1 in that manuscript is paired with CTh 1.27.2, a text also
contained in Justinianic Code 1.4.8, discussed infra at 102-103 (cf. Mark Vessey, “The Origins of the
Collectio Sirmondiana: A New Look at the Evidence” in The Theodosian Code: Studies in the Imperial
Law of Late Antiquity, ed. Jill Harries and Ian Wood [London: Duckworth, 2010], 178-199). Accordingly,
while both wording and attribution of the passage at hand have been called into question, contemporary
scholarly consensus from Matthews to Corcoran and Barnes ascribes the law to Constantine, albeit perhaps
not in its currently extant form. For a more detailed discussion, see John E. Mathews, Laying Down the
Law: A Study of the Theodosian Law (New Haven: Yale University Press, 2000), 94-5; Simon Corcoran,
The Empire of the Tetrarchs: Imperial Pronouncements and Government AD 284 324, 2nd rev. ed.
(Oxford: Oxford University Press, 2000), 284-286. Cf. also Olivier Huck, “A propos de CTh 1,27,1 et
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Pharr’s translation obscures the meaning of the latter half of the passage, rendering it very nearly
incomprehensible. By contrast, Rougé’s and Delmaire’s version proves to be both clearer and more helpful
for re-constructing the context in which the ruling must have originally arisen. Cf. also Roland Delmaire,
“Les Constitutions Sirmondiennes. Introduction,” SC 531 (2009), 543-546.
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1.27.1 considers how two more or less self-contained institutions – the magistrate’s court
and the bishop’s audientia – were to cooperate with one another in such a way as to
preserve the appropriate standing of each, on occasions when parties sought to transfer a
case begun in one forum to the other. 75
Without explicitly recognizing the distinctive nature of either body, the passage
hints at their respective differences: the bishop’s pronouncement is to be “sacrosanct,”
his authority deriving from a more explicitly religious realm.76 By contrast, the realm of
judicial pronouncement and enforcement for cases that have taken their origin in a
magisterial court must remain integre in the hands of the iudex. The text thus does not
“elevate” – or, for that matter, demote – the bishop to the magistrate’s level, but reminds
all parties involved of the procedures by which to navigate appropriately between these
their respective institutions whenever the need arose.
The text’s emphasis on venue further raises questions of how its authors
envisioned such a transfer might come about – whether by mutual agreement (ex
consensu) or unilaterally (provocatio). CT 1.27.1 does not explicitly contemplate these
alternatives, likely because the case underlying it did not raise the question of whether a
transfer should occur, but only how it should take place. While such a scenario suggests

75

For a discussion of the practice and frequency of forum transfer within the late ancient Roman legal
system, see Harries, Law and Empire, 195, and Walter Selb, “Episcopalis audientia von der Zeit
Konstantins bis zur Nov. XXXV Valentinians III,” Zeitschrift für Religionsgeschichte 84 (1967): 162-217,
166-185.
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That is not to say, of course, that iudices fulfilled a non-religious or, in contemporary parlance, “secular”
function. Indeed, the very fact that they could be called upon to recognize the pro sanctis status of
episcopal pronouncements suggests a shared core of discourse, traceable to the very origins of the ius
civile.
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agreement between the parties to the case, a number of contemporary scholars have
argued that the text supports the kind of transfer that other provisions explicitly prohibit,
namely the dragging of one’s opponent into the bishop’s court even against his will.
These readings tend to hinge upon scholars’ conceptions of the reasons behind
Constantine’s institution or recognition of the episcopalis audientia. Those who
conceptualize the bishop’s court as a lone beacon of efficiency and ethics in the
maelstrom of devolution that was the later Roman Empire more generally and its judicial
system in particular thus favor an early recognition of the right to provocatio. How else
could bishops be expected to reform the courts if they could not force compliance from
reluctant parties – who, scholars surmise, might have paid off the iudices and now hoped
to collect on their investment?77
A trump card for supporters of such a reading tends to be the subsequent passage
and second textual witness to the episcopalis audientia – Sirmondian Constitution I. As
will become apparent, this text, allegedly authored some fifteen years after CT 1.27.1,
offers evidence for the kind of unilateral access to the bishop’s judgment that is lacking
in the passage at hand and explicitly rejected in later constitutions. It is in the context
therefore that I will discuss more fully the contentious issue of provocatio.
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Scholars who more or less explicitly support such a reading include, e.g., F. J. Cuena Boy, La
‘episcopalis audientia’: la justicia episcopal en las causas en las causas civiles entre laicos (Valladolid:
Secr. de Publ., 1985); Wolfgang Waldstein, “Zur Stellung der episcopalis audientia im spätromischen
Prozess,” in Festschrift für M. Kaser zum 70. Geburtstag (Munich: Beck, 1976), 540-3 and passim; Giulio
Vismara, Audientia Episcopalis (Milano: Soc. ed. Vita e pensiero, 1937); Maria Rosa Cimma,
L’episcopalis audientia nelle costituzioni imperiali da Constantino a Giustiniano (Torino: Giappichelli,
1989).
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3.4.1.2 Sirmondian Constitution 1
Imp. Constantinus a. ad Ablabium praefectum praetorio.. . . Sanximus namque,
sicut edicti nostri forma declarat, sententias episcoporum quolibet genere latas
sine aliqua aetatis discretione inviolatas semper incorruptasque servari; scilicet ut
pro sanctis semper ac venerabilibus habeantur, quidquid episcoporum fuerit
sententia terminatum. Sive itaque inter minores sive inter maiores ab episcopis
fuerit iudicatum, apud vos, qui iudiciorum summam tenetis, et apud ceteros
omnes iudices ad exsecutionem volumus pertinere. Quicumque itaque litem
habens, sive possessor sive petitor vel inter initia litis vel decursis temporum
curriculis, sive cum negotium peroratur, sive cum iam coeperit promi sententia,
iudicium elegerit sacrosanctae legis antistitis, ilico sine aliqua dubitatione, etiamsi
alia pars refragatur, ad episcopum personae litigantium dirigantur. Multa enim,
quae in iudicio captiosa praescriptionis vincula promi non patiuntur, investigat et
publicat sacrosanctae religionis auctoritas. Omnes itaque causae, quae vel
praetorio iure vel civili tractantur, episcoporum sententiis terminatae perpetuo
stabilitatis iure firmentur, nec liceat ulterius retractari negotium, quod
episcoporum sententia deciderit. . . . Hoc nos edicto salubri aliquando censuimus,
hoc perpetua lege firmamus, malitiosa litium semina comprimentes, ut miseri
homines longis ac paene perpetuis actionum laqueis implicati ab improbis
petitionibus vel a cupiditate praepostera maturo fine discedant. . . . Data III nonas
maias Constantinopoli Dalmatio et Zenofilo conss. (333 mai. 5).78
Within the body of late ancient legislation, the Sirmondian Constitutions are
sufficiently sui generis to require discussion as a collection before attending to the
portion relevant to the episcopalis audientia. The collection derives its name from
Jacques Sirmond, a sixteenth century Jesuit scholar who first published the Constitutions
as an appendix to the Theodosian Code. Sirmond based the collection in large part on a
sixth or seventh century manuscript he had borrowed from – and never returned to – a
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“Whether, therefore, a bishop has decided a case between minors or between adults, it is Our will that the
obligation for its enforcement shall rest upon you, who hold the highest judicial authority, and upon all
other judges. Therefore, if any man, either as defendant or as plaintiff, should have a suit at law, and either
at the beginning of the suit, or after the statutory time limits have elapsed, or when the final pleadings are
being made, or when the judged has already begun to pronounce sentence, and if such litigant should
choose the court of a bishop of the sacrosanct law, even though the other part to the suit should oppose it,
immediately, without any question, the principals in the litigation shall be dispatched to the bishop”
(Sirmondian Constitution 1 [477]).
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monastery at Lyons.79 The latter contained eighteen imperial constitutions from the
fourth through the early fifth centuries, C.E., several of which pertained to the role of the
Church during this era. Several of the constitutions have parallels within the Theodosian
or Justinianic Codes. Indeed, even if the collection contained no previously unknown
material, it would be of considerable significance to Roman legal historians inasmuch as,
in the words of John Matthews, “they preserve in their original form, or in something
very close to it, constitutions that appear in edited form in the Theodosian Code.”80 In
other words, the individual constitutions, rescripts, imperial letters, and other documents
from which the Code was composed fell out of use after the latter’s compilation.
Accordingly they were no longer copied or preserved, and are no longer part of the
historical record accessible to us. Nor did the Codices reproduce the individual laws
included therein in their original form; editorial intervention largely stripped individual
constitutions of their contexts, motivations for their being authored in the first place, and
similar data historians crave. By contrast, the Sirmondian Constitutions allow readers a
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The manuscript history of the Sirmondian Constitutions is as fascinating as it is complex, and offers, e.g.,
considerable insight into the processes of manuscript trafficking in the aftermath of the eighteenth-century
dissolution of Sirmond’s monastery. Suffice it to say, however, that the Lyons manuscript on which
Sirmond’s edition is based is the only one of its kind, aside from one Parisian manuscript (Paris, lat. 1452)
copied directly from it. There are, however, three manuscripts (dubbed E, Y, and O) that contain an
abbreviated version of the Constitutions, namely only Constitutions 1 – 7, in manuscripts of the Breviarium
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1-3, is also extant. For a thorough discussion of the Sirmondian Constitutions’ textual history, see
Matthews, Laying down the Law, 122-127; Delmaire, “Les Constitutions Sirmondiennes,” 432-437; and
particularly Vessey, “The Origins of the Collectio Sirmondiana: A New Look at the Evidence,” 178-199.
While Vessey explicitly refrains from offering a re-appraisal of the manuscript evidence, his essay
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Matthews, Laying down the Law, 127.
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glimpse into the “raw materials” that came to constitute the Code – including several
constitutions that in whole or in part have no parallels within the Codices.
For historians of late ancient Christianity, moreover, the Constitutions contain a
number of important references to legislation relevant to the practice of religion in the
later Roman Empire. Constitutions 3 and 6 thus specify the fora in which charges against
clergy can be litigated, while Constitution 10 prohibits the practice of bishops’ living
with women under the guise of holy brother- and sisterhood. For purposes of the
audientia episcopalis, however, Constitution 1, promulgated ostensibly in 333 C.E. by
Constantine, has long been recognized as an important, if ambivalent, witness. Here, as
in other instances, much of what is contained in the constitution, including, e.g., the
emphasis on a bishop’s decision being beyond appeal, or even the direction to the
praetorian prefects to enforce the bishop’s verdict, has parallels with other extant legal
material.
Interestingly, however, these provisions seem to have been received with a degree
of skepticism by Constantine’s contemporaries: Constitution 1 thus takes the form of a
letter, directed from the Emperor to his praetorian prefect, in which the author expresses
surprise “that Your Gravity which is replete with justice and the approved religion should
have wished to inquire of Our Clemency what Our Sovereignty has either previously
ordained or what We now wish to be observed as to the judicial decisions of bishops.”81
It is in this vein of re-iteration and correction the constitution sets forth “the ordinance of
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Sirmondian Constitutions 1 (477).
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Our previously promulgated law” – which, as Pharr conscientiously observes in a
footnote, is of course no longer extant.82 Indeed, late ancient readers of Constitution 1
might have been surprised on several counts. The text thus, for example, explicitly
contemplate bishops entertaining suits by parties “without any distinction as to age,”
suggesting that minors, who lacked the ability to make binding contracts, and as such
could not enter into arbitration, had access to the episcopalis audientia.83 Similarly
surprising, as already suggested above, must have been the constitution’s insistence that
even unilateral transfer to a bishop’s court must be considered efficacious is out of
keeping with much of the rest of the evidence for the episcopalis audientia. The text thus
specifies that “if any . . . litigant should choose the court of a bishop of the sacrosanct
law, even though the other party to the suit should oppose it, immediately, without any
question, the principals in the litigation shall be dispatched to the bishop.”
This statement – the only clear endorsement of provocatio in any of the extant
Roman legal sources on the episcopalis audientia – has been a cause of considerable
consternation among legal historians. If authentic, such an assertion would, at least for a
few decades,84 raise the status of the bishop’s court over that of not only arbitration and
other private forms of conflict resolution, but also over the magisterial courts. Part of
what allowed the bishop’s decision to stand as a final judgment were the similarities
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CI 1.4.7, given in 398 C.E. with its emphasis on transfer taking place “ex consensus,” or at the very latest
– and even on Waldstein’s expansive reading of episcopal privilege – Novel 35, dating from 452 C.E.,
would have clearly put an end to such a practice.
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between the latter’s function and that of the private arbiter: the parties’ consent ensured
the verdict’s unappealable status.85 While the constitution, as Humfress has recently
observed,86 does not address the question of whether the bishop’s auctoritas should be
construed along judicial or arbitrative lines, the combination of an irresistible right to
unilateral transfer of a case, the finality of the bishop’s verdict, and the emphasis on
imperial enforcement of said verdict make for a very potent episcopal function indeed.
It is thus perhaps not surprising that contemporary scholars’ approach to
Constitution 1 not only varies widely, but is also a kind of index of their attitudes towards
the bishop’s role and function in late antiquity. On the one end of the spectrum, Cimma,
Vismara, and particularly Waldstein thus not only treat Constitution 1 as authentic, but in
Waldstein’s case elevate the text to the status of hermeneutic principle by which to read
the remainder of the evidence for the episcopalis audientia.87 Waldstein thus embraces a
somewhat forced reading of the textual witnesses as permitting unilateral transfer of a
case into the bishop’s court.88 Other scholars have taken a more cautious approach,
noting the inherent difficulties presented by Constitution 1, as well as its apparent neglect
by not only the compilers of the Theodosian and Justinianic Codes, but also in the context
of the episcopalis audientia’s legal history post-333 C.E. Harries thus attributes the text’s
problematic content to the aging Constantine’s “limited understanding, not only of legal
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suggestion that minors should be treated in the same fashion as adults for purposes of the episcopalis
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principle, but also of the constituency the legislation was designed to benefit,” concluding
that the Constitution was likely ignored by bishops and magistrates alike.89
Still more critically, Vessey, Humfress, and others locate the source of
Constitution 1’s problematic content in the text itself, suggesting that the constitution
should be treated as forged, interpolated, or otherwise corrupted.90 Vessey makes this
case most eloquently by taking into account not only the lacking textual support for the
Sirmondian Constitutions’ existence prior to the late sixth century, but also reconstructing
a historical context for their composition. He thus locates the Constitutions’ creation at a
time and place close to the manuscript’s original appearance, namely in late-sixth century
Gaul. There, Vessey argues, the confluence of three conditions set the stage for a project
as sizeable as the Sirmondiana: “(a) new attention . . .to the relation between civil and
canon law, (b) special care . . . to collect and present texts recording law of both kinds,
and (c) legal documents . . . used to support the metropolitan claims of one major Gallic
see at the expense of those of another.”91
Vessey is careful to not press his point beyond the bounds of his scholarly
expertise, noting, e.g., the need for a re-examination of the manuscript evidence. Indeed,
with late ancient historians directing increasing attention at Roman, and the forthcoming
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critical edition of the Theodosian Code by Timothy Barnes, the case of the Sirmondian
Constitutions is certainly not yet settled. For present purposes, however, it suffices to
note that Constitution 1 needs to be treated with extreme caution, as in fact most current
scholarship does. Even if the text reflects Constantine’s law, however, its idiosyncratic
provisions would soon be superseded.
3.4.1.3 Justinianic Code 1.4.7
Caecilian: Imperatores Arcadius, Honorius. Si qui ex consensu apud sacrae legis
antistitem litigare voluerint, non vetabuntur, sed experientur illius ( in civili
dumtaxat negotio) arbitri more residentis sponte iudicium. quod his obesse non
poterit nec debebit, quos ad praedicti cognitoris examen conventos potius afuisse
quam sponte venisse constiterit. Arcad. et Honor. (398 D. vi k. Aug. Mediolani).92
At least sixty-five years – eighty, if we set aside Constitution 1 for argument’s
sake – lie between the preceding mention of the episcopalis audientia and CI 1.4.7. Such
a lacuna is not, of course, exceptional within the Theodosian and Justinian corpora. By
the same token, however, we should not envision that these decades passed without any
kind of imperial attention being directed towards bishops’ exercise of judicial authority.
Indeed, emperors during the middle decades of the fourth century remained consistently
involved in the affairs of bishops, whether by exile and recall, as in the case of Julian, or
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“The Same Emperors (a.k.a. Arcadius and Honorius) to Eutychianus, Prætorian Prefect. If, by common
consent, any persons should desire to institute proceedings before the bishop of the Sacred Law, they shall
not be forbidden to do so; but such proceedings shall only be instituted in civil matters before an arbiter
who voluntarily presides, and a decision of the bishop cannot and should not prejudice those who have
been summoned to the trial, instead of having voluntarily appeared. Given at Milan on the sixth of
the Kalends of August, during the Consulate of the Emperor Honorius, Consul for the fourth time, and
Eutychianus.”
While this passage does not appear in Mommsen’s edition of the CTh, Paul Krüger includes the passage as
CTh 1.27.2 (thus shifting Mommsen’s 1.27.2 to 1.27.3) in Codicis Theodosianus, fasc. 1 (Liber I-VI
[Berlin, Weidmann, 1923]).
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by mutual accommodation and occasional appeasement, as in the cases of Gratian and
Theodosius. Indeed, we have evidence from outside the Codes of such pronouncements,
as in the case of a remark by Ambrose to Valentinian II concerning one of his father’s
edicts.93 Yet none of these pronouncements either reached or captured the attention of
the CT’s compilers and are, aside from the fragmentary literary evidence, beyond our
reach.
In 398 C.E., we encounter a situation rather similar to that which seems to have
given rise to CT 1.27.1: Once again, the case, involves a question of how transfer
between a magistrate and a bishop should proceed. Again, the parties’ desire for a change
of venue seems to be unanimous (ex consensu), and the law evinces the drafters’ desire to
preserve the integrity of process in both settings. Why then have scholars from
particularly earlier parts of the twentieth century considered CI 1.4.7 a grave step
backwards or a even a retraction of episcopal authority, perhaps drafted under the
pernicious influence of the emperor Julian?94
The case for such a diminution of episcopal authority is three-fold. On the one
hand, the passage explicitly assumes that bishops sit in judgment over cases brought
before them by mutual agreement (ex consensu); only the most stalwart defenders of
bishops’ right to take on cases urged upon them by only one of the parties insist upon this
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Even Harries has argued that CI 1.4.7 reflects an imperial decision that “Episcopal jurisdiction could be
assimilated to the procedure of arbitration” (Harries, Law and Empire, 201). For a contrary assessments of
this nature, see, e.g., Selb “Episcopalis audientia,” 196; Caroline Humfress, Orthodoxy and the Courts in
Late Antiquity (Oxford: Oxford University Press, 2007), 162f.

98

reading for CI 1.4.7.95 Secondly, the bishop’s judicial activity is explicitly likened to that
of a civil arbiter (arbitri more). Finally, and perhaps most significantly, bishops are
prohibited from involving themselves in cases where parties have begun to litigate before
a magistrate, and then abandoned the case to seek out a bishop’s judgment.
None of these elements, however, differentiate CI 1.4.7 sharply from its
predecessor: Parties remain free to seek out the bishop’s court – they must, however,
observe proper procedure and appropriate communication with the iudex rather than
leaving a case hanging interminably. Nor is the treatment of the bishop as acting arbitri
modo intrinsically more telling than the reference to the bishop’s iudicium in CT 1.27.1.
Both terms rather seem to attempt to circumscribe a judicial or quasi-judicial authority
that held similarities to both those of the magistrates and those of private arbiters, without
readily conforming to either.96 Indeed, to litigants the two institutions, one ecclesial, one
civil, by the turn of the fifth century must have looked quite similar, certainly when
compared with the processes of arbitration for which no clearly fixed point-person or
well-defined geographical locus existed.
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Waldstein thus asserts that this passage as well as CTh 1.27.2 “lassen . . . bei allen Schwierigkeiten der
Interpretation, keinen sicheren Schluß auf die Frage nach der einseitigen provocatio zu” (Waldstein, “Zur
Stellung der Episcopalis audientia,” 549). Somewhat ironically, given Waldstein’s tendentious reading of
the evidence, his conclusions may, in fact, accurately reflect the underlying case-law – although perhaps his
confidence in the (continued) viability of unilateral transfer is misplaced.
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statements about how episcopal ‘legal’ jurisdiction was in fact understood at any given time, by any
particular individual or group” (Orthodoxy and the Courts of Late Antiquity, 164).
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Finally, the fact that the same kinds of cases give rise to imperial involvement is
striking: Tensions thus arise at the intersections of episcopal and magisterial justice, and
in large part due to litigants’ exercising their choice of forum irresponsibly. In much the
same way that monasteries attempted to guard against taking in run-away slaves at an
early point, so episcopal judges undoubtedly sought to ascertain that the parties who
appealed to them did not have unresolved business before a magistrate. CT 1.27.2 = CI
1.4.8 presents a similar scenario.
3.4.1.4 Theodosian Code 1.27.2 / Justinianic Code 1.4.8
Imppp. Arcadius, Honorius et Theodosius aaa. Theodoro praefecto praetorio.
Episcopale iudicium sit ratum omnibus, qui se audiri a sacerdotibus adquieverint.
Cum enim possint privati inter consentientes etiam iudice nesciente audire, his
licere id patimur, quos necessario veneramur eamque illorum iudicationi
adhibendam esse reverentiam, quam vestris deferri necesse est potestatibus, a
quibus non licet provocare. Per publicum quoque officium, ne sit cassa cognitio,
definitioni exsecutio tribuatur. Dat. id. dec. Basso et Philippo conss. (408 dec.
13).97
CI 1.4.8 (= CT 1.27.2) brings to light some of the tensions surrounding the
episcopalis audientia’s categorization. Once again, the authors emphasize that bishops
exercise jurisdiction in cases between consenting parties (omnibus qui . . . adquieverint),
as is the case in arbitration by private individuals (privati). Rather than a strict analogy
as in the case of CI 1.4.7., the argument here proceeds a fortiori: If such privilege is
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“Emperors Arcadius, Honorius, and Theodosius Augustuses to Theodorus, Praetorian Prefect. The
judgment of a bishop shall be valid for all persons who acquiesce in being heard by priests. For since
private persons can hear those persons who have given their consent, even without the knowledge of the
judge, We grant that this power shall be permitted to those persons whom We necessarily venerate, and We
order that such reverence must be shown toward their adjudication as must be granted to your authority,
from which it is not permitted to appeal. Also, in order that such cognizance may not be without effect,
execution of judgment shall be granted through a public office staff. Given on the ides of December in the
year of the consulship of Bassus and Philippus. – December 13, 408.”
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granted to those in the latter category, how much more so should bishops be granted this
authority! To confuse matters further, the text then draws an analogy between the
bishop’s authority and that exercised by the praetorian prefect (quam vestris . . .
potestatibus), the ostensible recipient of this letter.
Nearly a hundred years after the first extant reference to the episcopalis audientia,
we thus observe a strikingly similar pattern consisting of ambivalence in the office’s
description as either judicial or arbitrative in nature; emphasis upon policing movement
between the different spheres of judicial practice rather than attempts to regulate the
bishop’s court per se; deference to episcopal authority alongside an insistence upon its
“otherness” vis-à-vis the magisterial courts. Perhaps most importantly, constructing an
even moderately content-full picture of what episcopal judicial practice might have
entailed from the Theodosian and Justinianic remnants thereof is difficult at best. In
deference to this challenge, contemporary historians have begun to draw on extra-legal
sources, including the literary and material witnesses to the practice, to flesh out the
image of the episcopalis audientia. In the subsequent sections, I set forth, first, a brief
account of the status quaestionis concerning this practice, before returning to the case of
“Seius,” and the question why a late ancient litigant might have wished to be brought
under the bishop’s judicial authority.

3.4.2 Status Quaestionis: Some Tentative Conclusions.
As will have become apparent, ancient sources that illuminate the practice and
parameters of the audientia episcopalis represent a point of convergence for scholarly
interest from several different fields, including Classicists, Roman legal historians,
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medieval text critics, and students of late antiquity. As such, the passages have
generated a remarkable body of scholarship, albeit one that is beset by concerns familiar
to readers of nineteenth and twentieth century accounts of ancient history. Among these
are the narrative of moral and cultural devolution throughout the later Roman Empire; the
ambivalent reception of the emergence of Christianity as either a beacon of hope or an
oppressive force throughout the Empire; differing assessments of the likelihood that the
Roman state might have “deputized” Church authorities for judicial purposes, as well as
divergent assessments of the commendable or contemptible nature of such deputation.
One need not accede to a cynical suggestion that scholars only ever succeed in
writing autobiography by way of their research, or conclude with Edward Carr that before
we study history we ought to study the historian.98 And yet there seems to be something
not entirely unexpected about the fact that scholars who argue for a strong and early
symbiosis of Church and Empire in the guise of bishop’s court have tended to come from
continental Europe, while British and American scholars, particularly in recent decades,
have taken a more cautious approach to this issue. Conversely, we perhaps encounter in
the study of the episcopalis audientia too the beholdenness to Roman models of legal
thought that, as Schiavone notes, have only in recent decades relinquished their hold on
the Western historical imagination, leaving scholars only now free “to observe from the
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outside and from a distance a heritage that has conditioned us all for so long, and which
has so tenaciously continued to form part of our horizons.”99
Despite the differing views that the textual survey has brought to light, a few
points of scholarly consensus emerge. Contemporary students of the episcopalis
audientia thus generally emphasize the practice’s roots in Early Christian conceptions of
the bishop’s role and his responsibility for structuring and effecting conflict resolution in
his community.100 The earliest extant constitutions, e.g., TC 1.271, provided official
recognition for the practice, and bishops undoubtedly exercised their judicial authority in
response to requests from Christians from their own sees. By the same token, however,
the assumption that Christians invariably sought out episcopal judges, and that the latter
judged only Christian affairs clearly did not hold: We thus encounter Christian clergy
suing one another before arbiters of uncertain confessional status,101 and witness nonChristians seeking out bishops’ judgment.102
To understand a practice it is thus not enough to understand its putative origins.
By the end of the fourth century, the episcopalis audientia had clearly established itself
as a key component of bishops’ responsibilities, supported and circumscribed by several
imperial laws, and stood in practice if not in theology at some remove from its scriptural
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foundations. In this capacity, as already noted, the bishop inhabited a space between that
of the arbiter and the iudex, and the varying designations by which bishops identify
themselves and are identified by others undoubtedly reflect such liminality. The office
may have been originally conceived as akin to arbitration, or as analogous to the limited
legal privileges carved out for other religious minorities103 or even particular people
groups.104 However, the rapid numerical expansion of Christians across the empire must
have weakened the latter analogy, while the stability of office and close identification
between the bishop and his judicial function may have evoked his identification as a kind
of iudex instead.
Bishops certainly thought of themselves as acting as judges, as Vismara has
pointed out, and did not shy away from writing about the judicial office as a quasi-sacred
profession.105 Moreover, the increasingly explicit attempts to describe episcopal
judgment in terms of arbitration – particularly the allusion to CT 1.27.2 in Valentinian
III’s Novel 35, according to which “aliter eos iudices esse non patimur” – suggest that the
conception of episcopal judges in popular conception at least kept encroaching upon the
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imperially established office in worrisome ways.106 Similarly, the progression of legal
texts addressing the episcopalis audientia note ever more clearly that bishops exercised
authority over disputes only by mutual agreement between the parties thereto. Readers of
such cases’ literary remnants can easily envision disputants eager to appeal unfavorable
judgments but being stymied by the effects of their own initial consent. Indeed, by the
middle of the sixth century,107 episcopal disputants received the right to appeal, ironically
placing the bishop’s court more in line with the iudex, even while insisting upon his
official status as arbiter.
By the end of the fourth century and perhaps well before then, bishops acting in
judicial or quasi-judicial capacities had entered a realm that, while closely connected to
the practice’s scriptural and ecclesiastical origins, was also increasingly hedged about by
Roman law and the Roman legal apparatus. At the very least, bishops needed to know
the limits of their authority, and, conversely, what they could require from their civic
counterparts. In this context, bishops’ interest in Roman law is perhaps all too intelligible.
Those who had enjoyed a modicum of training therein, like Ambrose, labored to display
their knowledge to its best advantage. Those who lacked such training, as in the case of
Augustine, sought to consult with others who had.108 Indeed, the rhetoric of Roman law
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proved useful in other realms as well, extending its influence to the interpretation of
scripture,109 the struggle over orthodoxy and orthopraxy,110 and the development of
communal and even eschatological visions.

3.4.3 Conclusion: The Return of Licinius.
The preceding discussion of the audientia episcopalis’ textual foundations and
status in contemporary scholarship, while important reconstructing the practice’s origins
and context in the Roman legal system, nevertheless does not yet explain why litigants in
the fourth and fifth centuries made use of the bishop’s court to address their grievances.
To this end, we now return to Licinius, the historical counterpart of our hypothetical
aggrieved landowner, and posit this question against the backdrop of his concrete
historical location – inasmuch as Augustine’s Ep. 8* allows access thereto.
One obvious answer might entail the plaintiff’s or defendant’s being a member of
a particular bishop’s congregation. As we will see in greater detail in chapter 5 infra, late
ancient bishops were heirs to a long-standing tradition of community-internal conflict
resolution. As such, the bishop’s court may have been the most visible place of recourse
for particularly those Christians who did not customarily have access to skilled legal
counsel.111 Moreover, an appeal to his bishop might have struck the Christian petitioner
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as more likely to lead a verdict free of corruption,112 and more in keeping with the
spiritual principles he espoused.113
Interestingly, however, these arguments likely held limited sway at best in
Licinius’ case, inasmuch as the latter was not a Christian but a Jew. Relations between
Jews and Christians had never been particularly amiable throughout the early centuries of
the Common Era. Arguably the most charitable thing Augustine had to say about his
Jewish contemporaries was to exhort his audience, in the words of the Psalmist, to “slay
them not” so that they, the Jews, might serve as testimony to Christians of the Mosaic
laws and customs that prefigured Christian practices.114 Nor was the relationship
between Roman Empire and Jewish communities an uncomplicated one. By Augustine’s
and Licinius’ era, Jewish communities had traditionally held a measure of authority to
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resolve their own legal affairs. The scope of these legal concessions was, however,
considerably more limited than their fifth-century Christian counterparts, and applied
exclusively to suits between Jewish parties.115
There is, moreover, little to suggest that Licinius desired any resolution other than
one supported by contemporary Roman law. Indeed, Augustine’s letter to the offending
party relies as much upon pointing out what the law required of him as upon moral
suasion. He thus writes that “if through ignorance of the law you thought that you should
answer him [by claiming rightful purchase from another party], Your Charity should
know that a person who has possession of property cannot legally be driven off of it . .
..”116 This is the kind of justice a magistrate could have dispensed as readily – if not
indeed more readily – than a bishop under most circumstances.
A part of the puzzle that is Licinius’ decision to appeal to Augustine may have
had to do with the fact that the man who had so rudely evicted him from his home,
Victor, was himself a bishop. Whether the latter had purchased the property in his
official capacity, on behalf and for the benefit of his church or monastery, or whether he
merely sought to acquire it in his private capacity as a landowner is unclear. Certainly
not all – and perhaps very few indeed – North African clergymen agreed with the bishop
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of Hippo that private ownership was incompatible with their spiritual calling.117
Augustine in any case makes no mention of the intended land’s use in his letter, and
never raises the possibility that someone other than Victor himself – who, after all,
apparently executed the purchase and evicted Licinius – might be called upon to defend
himself against Licinius’ charges.
The prospect of a bishop accused before a court of law raises the possibility that
Licinius brought his grievance before a bishop, Augustine, because he was cognizant of
legal or customary prohibitions against charging Victor in any other setting. Late ancient
writers do, in fact, insist stridently that “like must judge like” – a topic explored in greater
depth infra in chapter 5 – and that accordingly the only authorities fit to judge a bishop
were those of equal or higher rank. Codex Theodosianus 16.2.12 records an imperial
pronouncement to this effect, a law dated to October 7, 355 C.E., and attributed to
Constantius and Constans. The latter prohibit “bishops to be accused in the courts
(iudicia), lest there should be an unrestrained opportunity for fanatical spirits to accuse
them, while the accusers assume that they will obtain impunity by the kindness of
bishops.” Instead, the law refers cases involving bishops to “be examined before other
bishops, in order that an opportune and suitable hearing may be arranged for the
investigation of all concerned.”118
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While said law appears clear enough, it is difficult to assess how broadly
applicable the emperors intended their decree to be, or how widely it was circulated.
Ambrose, one of the more legally savvy minds of the late fourth century, for example,
refers not to this, but to another, later and more limited law in his address to Valentinian
II. In his reply to the emperor’s invitation to have Ambrose and Auxentius argue their
respective theological cases in a public forum, Ambrose thus “reminds” the emperor of
the elder Valentinian’s Rescript according to which “he would have Bishops judge
Bishops” on moral matters and those pertaining to faith and ecclesiastical order.119 The
fact that the law Ambrose cites was put in place by his interlocutor’s father surely lent
additional weight to his argument; yet Ambrose likely would not have been able to resist
citing the unbroken chain of episcopal privilege in this realm, had he been aware of the
older law.
In the North African realm as well, the prohibition against taking bishops to court
seems to have not held sway in all instances. Augustine thus fears that a town that had
been systematically defrauded by its bishop might drag the latter into court, in the process
airing the church’s dirty laundry.120 Inasmuch as Augustine is keen to avoid such a
scenario, he undoubtedly took up Licinius’ appeal for intercession with Victor, his fellow
bishop, with greater alacrity than might have been the case had the former sought to sue a
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layperson. By the same token, however, Licinius’ own motivations for turning to
Augustine were likely related less to his appreciation of the finer points of privilegium
fori, and more by practical concerns and the perception that Augustine could effect a
satisfying resolution for him.
Late ancient bishops’ role vis-à-vis their communities thus bore a number of the
traits that had been part of the classical patronage prototype. Particularly in the North
African context, where the defensores plebis that had been officially instituted under
Valentinian to provide voice and care for the poor never gained a foothold, bishops and
clergy rapidly became their cities’ advocates.121 Ministry to the poor and disadvantaged
had traditionally been part of churches’ function, and bishops like John Chrysostom,
Basil of Caesarea, Ambrose, Augustine, and their contemporaries could point to Acts 6
and the daily food distribution to widows as the model to which they, too, ought to
adhere. Ambrose thus supposedly sells the gold plate of the Milanese church, inscribed
with the names of its donors, to give to the poor, while the “Basiliad” of Caesarea
remains striking to modern readers in both scope and apparent effectiveness. That
recipients of this kind of charity included not only those that identified as Christian, much
less as Christian of the particular stripe that corresponded to the bishop’s own, goes
without saying.
Bishops might also address the sources of poverty and oppression directly.
Augustine thus directed a censorious letter to Romulus, a recently converted landlord
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among his flock, to remind him that “the injustice you do to the wretched and the poor
cause you as much harm as it does to those to whom you do it!”122 In other instances,
politically savvy bishops chose to agitate on behalf of their cities on a still-broader scale.
Evidence for such a tactic comes from the letters of Quintus Aurelius Symmachus, a man
best remembered in Early Christian circles for his dispute with Ambrose of Milan
concerning the Altar of Victory. Yet in Ep. 1.64, Symmachus, not without a degree of
self-irony, commends to his brother, the then-current vicar of Africa, the Christian bishop
Clemens of Caesarea.123 The latter, while having left no other mark upon late ancient
history, apparently traveled to Milan, where he obtained from the imperial court a
rescript, releasing his community from oppressive fiscal responsibilities. The city fisc,
Symmachus notes, had been looted in the course of a local rebellion, leaving Caesarea
destitute and unable to repay the lost moneys.124 Symmachus praises Clemens as a true
patriot, and a just and effective advocate on behalf of his people – and to undertake the
journey from Caesarea to Milan and effectively intercede with the court on the city’s
behalf, Clemens indeed must have commanded both the people’s considerable trust, and
an impressive diplomatic mien.
In a similar vein, episcopal patrons on occasion adopted responsibility for
defending “clients” in court as their classical analogues had done. Augustine thus
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apparently acceded to a petition from a group of seafaring merchants who had murdered
an exploitive customs agent to intercede on their behalf. While the bishop does not name
the individual or office to whom he made his appeal, the circumstances suggest that it
must have been the African proconsul or an official of similarly high rank. Unlike in
Clemens’ case, however, things went poorly for Augustine. His petition was brushed
aside, and to add insult to injury, his congregation seems to have labeled him as
ineffectual and cowardly in the aftermath of the incident – charges against which he
sought to defend himself from the pulpit.125 Other instances of episcopal intervention
however must have met with greater success, and bishops like Augustine certainly made
use of their judicial capacity as well as in their role as advocates to effect a greater
modicum of social and fiscal equity for their charges.
Claude Lepelley accordingly suggests that “la population voyait dans l’évêque
son défenseur naturel, et . . . elle allait pousser les membres des familles qui assuraient
traditionnellement la protection et la bienfaisance (soit le patronat et l’évergétisme) à
assumer cette function, avec ses nouvelles composantes.”126 Not all bishops were, of
course, motivated to work on behalf of the poor, nor were all who lacked such motivation
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scoundrels: Lepelley cites the case of Firmus of Cesarea, a bishop beholden less to
traditions of asceticism and euergetism, and more to a vision of the bishop as powerbroker that would find adherents among the episcopacy well into and beyond the late
middle ages. Indeed, even the best-intentioned bishops frequently lacked the means or the
position of influence to support their communities as fulsomely as they might have
wished – and yet throughout much of this era, popular perception seems to have regarded
bishops as the poor and disadvantaged’s best shot at justice.
In this context, Licinius’ appeal to Augustine for resolution of his case points to
an intriguing tension in the bishop’s role in late antiquity. On the one hand, bishops, by
virtue of their official and acclaimed authority, represented a threat to the “little people.”
Men like Victor and Antony of Fussala took full advantage of their elevated status vis-àvis their communities, capitalizing undoubtedly upon the increasing lack of Roman
presence in their regions as the Western Empire’s preoccupation shifted to battling the
Goths and Vandals encroaching upon its territory. By the same token, however, the very
authority that lent itself to the oppression of these bishops’ communities could also be
turned against the abusers themselves, and many of their episcopal colleagues sought to
bring to bear both moral suasion and official censure against them. In this context, for a
Jew like Licinius when confronted with a bishop’s misdeeds, the logical solution may
have been to fight fire with fire, to call upon another from his opponent’s ranks to rectify
the situation.
We do not know whether Augustine’s letter swayed Victor, although the fact that
no further correspondence concerning the matter remains may suggest that it did. In this
114

context, Augustine, like his episcopal colleagues across the Western Roman Empire,
successfully deployed legal insight and rhetoric alongside appeals to Scripture, locating
himself at the intersection of different, occasionally compatible, but frequently competing
narratives. Christian authors at the turn of the fifth century had learned to weave together
these strands of reasoning into tapestries of coherent and frequently creative legal and
scriptural argument. Throughout the rest of this dissertation I will seek to tease
individual strands for examination out of the grander whole.
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4.
A Few Good Men: Philosophical Discourse and the
Construction of Justice.
4.1 Introduction: The Niece’s Betrothal and the Church’s Two
Dowries.
What made a man just? Late ancient Romans confronted this question on a
regular basis, not only in moments of introspection or philosophical contemplation, but in
their everyday affairs. A person, regardless of social rank or religious affiliation, might
thus require the services of an arbiter to sort out a dispute with a neighbor, or might stand
in need of advice in his dealings with magistrates and business partners. In these and
similar situations, fourth- and fifth-century Roman citizens sought to identify a “good
man” – bonus vir – and would have attempted to induce him to judge justly the matter at
hand.1 Individuals who possessed these qualities were accordingly in high demand.
Ambrose of Milan, for example, could advise his clergy to win the respect of their fellow
citizens by way of offering them sound counsel: "Nothing," Ambrose writes "has greater
effect in gaining good-will than giving advice."2 To become trustworthy in another's
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eyes, however, counsel had to rest on certain essential traits, Ambrose argued, namely
justice (iustitia) and prudence (prudentia):3 "These are looked for by most, so that
confidence at once is placed in him in whom they exist, because he can give useful and
trustworthy advice to whoever wants it."4
Justice, then, was a supremely public virtue – indeed, Ambrose elsewhere notes,
the only wholly public and altruistic among the cardinal virtues. Whereas chastity,
moderation, and fortitude benefited either only the individual, or, at best, the community
during very limited periods, justice alone "is of daily use at all times, and it is for others
rather than for oneself. Justice alone, at cost to its own self, takes care of the goods of
others. It gets no gain, but receives the greater praise."5 The trouble, of course, was that
while Christians could agree wholeheartedly with their non-Christian neighbors on the
value of justice, then as now there existed a considerable range of standards by which
justice could be measured. Even Christian faithful could occasionally "plead in the
alternative" – offering their ministers arguments appealing to different kinds of iustitia, in
the hopes that one of these approaches might result in a favorable outcome for their case.
Ambrose’s extant epistolary corpus documents such an encounter on the occasion of the
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bishop’s receipt of a letter from a man named Paternus.6 The latter wished to arrange a
marriage between his granddaughter and his son, her uncle, and had apparently hoped to
do so with the blessing of the Church. His own bishop, perhaps reluctant to alienate one
of the pillars of his community, had declared himself ignorant on the matter and had
referred the man to Ambrose. While Paternus’ original letter is not preserved, Ambrose's
reply suggests that his correspondent appealed to at least three different standards by
which the marriage might have been judged permissible: the standard of Scripture; that of
Roman law; and that of the law of nature, which Ambrose discusses under the general
categories of "piety" and "fittingness."
The third of these, natural law, was in many regards the common coin of late
ancient philosophical discourse about justice. Moreover, while set apart from the "Divine
Law," in the view of many Patristic writers, it nevertheless could be brought into
consonance with Scripture. The latter did not imply what might be anachronistically
called a “secularization” of Christian judicial discourse. After all, the very fact that
Scripture and the writings of Greek philosophers frequently coincided in their accounts of
justice properly so called struck Christian apologists as proof that the best and brightest
among pagan authors had gleaned these insights from the Israelite prophets and
patriarchs.7 In practice, however, when it came to expounding justice to an audience or
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inculcating the virtue as the foundations of a community, the witness of Scripture in the
works of Patristic authors frequently strikes contemporary readers as a mere ornament
upon arguments and ideals drawn from the writings of Plato and Cicero. Nor is this
impression a wholly mistaken one: Jerome's famous nightmare of being identified as a
Ciceronian rather than a Christian expresses in characteristically overwrought fashion the
hybridity that lay at the heart of late ancient Christian existence: To be an educated
Christian in late antiquity frequently meant being a disciple of Cicero’s or Plato’s as
well.8
This conviction that philosophical inquiry and revealed dogma could be joined
together to form a greater and more appealing whole already lies at the heart of the
second-century apologists. Origen expressed this sentiment perhaps most eloquently
when he argued in his Commentary on the Song of Songs that the Christian Soul
approached Christ, her Bridegroom, equipped with two sets of wedding gifts: the Mosaic
Law and Hebrew Prophets, on the one hand, and “natural law, and reason, and free will,”
on the other.9 The latter category contained even those insights that Christians had
gleaned from pagan wisdom; much as the Israelites had been directed by God to “despoil
the Egyptians” for precious metals so that they might be put to good use in the worship of
the one true God, so, Origen suggests, Christians ought to handle the teachings of

8

Jerome, Ep. 22.30.

9

Origen, Commentary on the Song of Songs 1.1, in Origen, The Song of Songs: Commentary and Homilies,
trans. R. P. Lawson (Ancient Christian Writers 26; New York: The Newman Press, 1956), 61.

119

philosophers.10 Such “spoils” could be baptized and pressed into God-honoring service
by the Christian community – and indeed Christians drew from both of the gifts Origen
imagined the Church to have received to craft visions of communal and individual
justice.
Not surprisingly, Christian understandings of justice and its application in both
the present world and the world to come benefited noticeably from the second of
Origen’s dowries. On the one hand, late ancient churches from the Corinthian
community forward frequently adopted in a more or less conscious fashion the ethical
norms of their social context, implicitly entrusting their leading theological and literary
figures with the task of adaptation, justification, and, on occasion, sifting of the resulting
accretions. By the turn of the fifth century, moreover, Christian visions and ideals had
begun to infiltrate the realm of philosophical discourse and civic values. Already by
Augustine's era, jurists could wield Scripture in conjunction with Roman law, Christian
rhetoricians trained alongside the leading lights of pagan oratory, and theologians sought
to remodel the image of the faithful Christian into that of the Stoic sage. What had been
by and large a straightforward – if fraught – insinuation of Roman ethics and practices
into Christianity thus became an interchange, or even a feedback-loop by which Christian
and Roman identities in the still-later parts of late antiquity would come to coincide.11

10

Origen, Letter to Gregory 2, in Joseph W. Trigg, Origen (New York: Routledge, 1998), 211.
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Ambrose in the letter discussed supra at 120-121 offers a sneak preview of the developing connection
between Romanitas and Christian identity – aided, no doubt, by the fact that in Ambrose's Milan, Homoian
understandings of Christianity still loomed large. With the evacuation of the court from Milan and the proNicene Theodosius' assertion of authority over his junior colleague Valentinian II, Homoian Christians had
lost their imperial support-base. The latter, as Daniel H. Williams has pointed out, did not deprive the
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This chapter accordingly will focus on the contribution non-Christian
philosophical discourses about justice and judgment made to the formation of Christian
elites, whether clergy, monastics, or groups of self-styled Christian sages. For structuring
purposes, I draw upon one of the dominant motifs in late ancient discussions of
community and the cultivation of virtue, particularly justice, therein: theosis. The latter
designates the philosopher’s or holy man’s gradual ascent through levels of inner
perfection towards an encounter with the divine.12 Corresponding to the ideal of ascent
is, however, the conviction that the divinized individual must not remain in this state of
solitary communion with God; rather, she must descend from the mountain and put to use
the insights and perfections granted to her in the context of her community.13

tradition of vitality; it remained strongest, however, among the Gothic tribes North of the border, which
would come to play an increasing role first in the military fortification of the Western Empire and within
just a few short decades its invasion and destruction. For Ambrose, however, the identification of nonRomans with strange superstitions or faulty understandings of the faith, and, conversely, the identification
of Rome with true Christianity no doubt promised considerable rhetorical purchase.
12

The term itself appears here in a somewhat anachronistic fashion. The concept of theosis, divinization, is
central to the work of theologians in particularly the Greek East from the fourth century onward. The term
itself appears at a relatively late stage, in the work of the seventh-century theologian known to us only as
Pseudo-Dionysiuss. However, assimilation to the divine was an aspiration already shared by theologians
and philosophers from a wide range of late ancient schools. Indeed, already in the Theatetus, Plato could
describe Socrates as exhorting his friends to flee the world and in doing so “to become like God, as far as
this is possible.” Moreover, “to become like him, is to become holy, just, and wise” – that is to say, the
Platonic lover of wisdom, much like the Stoic sage, in the process of conforming herself to the divine
acquired the virtue of justice (176b).
13

The latter could in theory encompass the entirety of civil society, as Plato’s philosopher-king suggests
already, and as late ancient Neoplatonists were willing to cautiously concede as well. More practically,
however, the communities that came to express iustitia as the fruit of theosis, would be philosophical
schools – Platonopolis in the guise of, as Dominic O’Meara surmises, “[a] kind of pagan monastic
community of otherworldly philosophical ascetics” (Platonopolis: Platonic Political Philosophy in Late
Antiquity [Oxford: Oxford University Press, 2003], 16).
The similarities to late ancient Christian approaches to justice, both individual and communal, are readily
apparent. Theosis, the Christian’s increasing conformation to the divine likeness, called for believers to
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After offering a few brief introductory comments on particularly influential late
ancient models of political and judicial philosophy, the rest of this chapter thus mimics in
structure this gradual move from ascent towards divinization through inner formation to
its eventual culmination: the descent of the divinized individual and his being sent forth
into the community. Judicial formation took place at every level: in the process of ascent
by the individual’s search for and eventual discovery of divine justice, the model
according to which he could order his own life, and which he, in the process of his
descent, would come to apply to his community or even the broader social spheres
surrounding it. The first of these stages – that of gradual ascent towards contemplation of
the divine – is here represented by Augustine’s Cassiciacum fellowship, a Christianphilosophical community whose structure and pedagogical program Augustine describes
particularly in his De Ordine. Augustine describes the latter as largely cut off from
society.14 While friends and relatives come and go, the community’s focus, as narrated

become just as Christ was just – even if such justice frequently bore the marks of late ancient philosophy.
Such conformity was achieved by all manner of practices, but chiefly by contemplation of the divine. Yet
the soul, once it had been drawn into Christ’s presence, however, could not remain idle in its
contemplation. Monastic literature in particular emphasizes the “return from the mountain top,” a
metaphor perhaps best expressed in Nyssen’s Life of Moses, but equally present in the guise of Peter
Brown’s Holy Man or Ambrose’s monk bishop.
Neither for philosophers nor for monastics did such a return herald their entry into statecraft, although
emperors from Constantine to Julian provide potential exemplars of those few that felt so motivated.
Instead, the efforts of those who had been in some sense conformed to the divine were directed towards
their immediate communities, whether in the guise of the philosophical school, the monastery, or the local
church. The individual’s Christ-likeness, including her sense of iustitia, in other words, benefited not only
her but her community as well, even as the just community’s aim was to instill justice in the individual.
14

As will become apparent, George Lawless has described this community as “proto-monastic,” suggesting
that passages of the De Ordine, composed at and about the Cassiciacum community “anticipate the
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by Augustine, is largely turned inward, trained upon the formation of its members by
encouraging their contemplation of divine patterns. While Augustine quite explicitly
expects particularly the young men among this fellowship to eventually enter civic or
ecclesial service, at the time of the treatises’ composition their primary aim is one of
recognizing God’s justice and universal structure, so as to eventually be able to benefit
their communities.
From there, I move to the second, more ambiguous stage: a discussion of late
ancient monastic formation and community structure, in the context of one of our earliest
witnesses thereto, Augustine's Rule for Monks. The latter shares considerable connections
with the framework set out by Augustine in De ordine some decades earlier. Yet,
perhaps paradoxically, the community envisioned by the Praeceptum is rather more part
of its surroundings, not least of all because its members were among the first upon whom
Augustine called in staffing the vacant or forcibly reclaimed episcopal sees of his North
African surroundings. Amidst this permeable environment, members of the community,
while still focused on contemplation of the divine, also partake in the setting-in-order of
their community – a foretaste of the judicial practice they would encounter once
ordination or elevation to an episcopal see carried them beyond the monasterium’s walls.
Still more deeply lodged "in the world" of ministry, and thus representative of the
final state, the sage’s turn from contemplation to active service, is the final work under

precepts for common life later prescribed by Augustine in his monastic Rule” (Augustine of Hippo and His
Monastic Rule [Oxford: Oxford University Press, 1987], 33).
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consideration: Ambrose's De Officiis. While this text likely predates Augustine’s Rule by
some years, it nevertheless expresses the desired end-result of the process of monastic
and clerical divinization, namely the sending-forth of those who have contemplated God
into their communities to take up the political virtues they had previously left behind as
mere steps towards a higher perfection. There can be no doubt that, practically speaking,
most of the clergy under Ambrose's care were neither spiritual athletes nor philosopherkings in the making; Ambrose's advice to them is accordingly quite practical. Indeed, had
the Milanese clergy been properly "divinized" in their own right, Ambrose's guidance on
how to structure the clerical community and by extension the church would have been, no
doubt, moot.15 De Officiis thus expresses a degree of remedial instruction in Christians'
drawing near to God, while focusing in large part upon exporting Christian and
philosophical values to the community at large by way of its members putting into
practice the ethical and judicial formation they had experienced. In the chapter’s
conclusion, I briefly consider the impact of the synthesis of Christian and philosophical
understandings of justice for actual legal and quasi-legal scenarios presented to the
writers at hand.

15

In practice, even a monastic pedigree did not obviate the need for Ambrose’s counsel, as his letters to
recently elected bishops, including those from monastic backgrounds like Anysius (Ep. 16) indicate.
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4.2

Plato’s Heirs: The Just Community.

4.2.1 Stoic and Neoplatonic Approaches to Community and Society
At first glance, treating Stoic and Neoplatonic approaches to any topic in the same
category is bound to strike the reader as problematic. The two schools differ in terms of
their fundamental approaches to reality, including, e.g., Stoicism’s fundamentally
materialist understanding of creation in contrast to Platonism’s orientation towards a
divine Being or Creator. Three factors nevertheless commend them for joint discussion.
First, in late antiquity adherents of both schools regarded themselves as expositors of the
same ancient authorities, particularly Plato.16 Second, tensions between the systems in
their “pure” forms notwithstanding, late ancient Christians (much like their pagan
contemporaries) did not scruple to combine aspects of Stoic and Neoplatonic thought
with impunity and idiosyncrasy. As Margaret Atkins observes, “[b]y the early fifth
century, it was as true of paganism as of Christianity that classical texts needed digesting
to be of use. . . . If doctrines are food, then books are deep freezes. Most are preserved
in unyielding chunks, which need careful selection and defrosting in order to become
digestible. A skilled cook understands the meal as a whole and can see how the frozen
food will fit into it. Before that, however, it must be defrosted and subtly reshaped in the
process.”17 Both Christian and non-Christian authors were engaged in this “culinary”
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Cf. Gretchen Reydams-Schils, Roman Stoics: Self, Responsibility, and Affection (Chicago: University of
Chicago Press, 2005), 3f.
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Margaret Atkins, “Old Philosophy and New Power: Cicero in Fifth-Century North Africa,” in Philosophy
and Power in the Graeco-Roman World: Essays in Honour of Miriam Griffin, ed. Gillian Clark and Tessa
Rajak (Oxford: Oxford University Press, 2002), 251-269, 264.
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enterprise with varying levels of success, and both utilized the resources of both the “new
philosophy,” Christianity, and those of the older philosophies. Justin Martyr, for
example, deploys both the Stoic conception of the spermatikos logos – the ordering
principle that inheres in all matter – while representing Christ to his audience as the
Platonic Demiurge.18 Similarly, Augustine’s pagan correspondent Nectarius can write
about both the universal city of the philosophers and a heavenly city akin to the one
Augustine’s De civitate Dei expounds.19
Finally, as will become apparent, Stoic and Neoplatonic writers display
remarkable coherence with regard to their vision of justice and community formation.
Until recently, scholars had regarded both traditions as sufficiently focused upon the
inner life of the sage to have been largely unconcerned with civil society or civic ideals.
Over the past twenty-five years, however, historians of philosophy have recognized both
Stoic and Neoplatonic views on statecraft and community as integral parts of these
philosophical systems and as significant contributors to late ancient discourses on these
topics.20 As Pierre Hadot has famously observed,

18

See, e.g., Carl Andresen, “Justin und der mittlere Platonismus,” Zeitschrift für Neutestamentliche
Wissenschaft 44 (1952-1953): 157-198. More recently, a couple of studies have examined the biblical
foundations of Justin’s Logos-theology, as well as reconsidered the relative originality of Justin’s Logos
vis-à-vis Philo and middle-Platonist writers. See, e.g., M. J. Edwards, “Justin’s Logos and the Word of
God,” Journal of Early Christian Studies 3.3 (1995): 261-280; Jörg Ulrich, “Innovative Apologetik:
Beobachtungen zur Originalität Justins am Beispiel der Lehre vom Logos spermatikos und andere
Befunde,” Theologische Literaturzeitung (January 1995): 3-16.
19

See infra at 137-140 for a discussion of this correspondence.

20

See, e.g., the strikingly similar comments by, on the one hand, Dominic O’Meara on Neoplatonic and
Gretchen Reydams-Schils on Stoic scholarship. O’Meara thus notes that “It is the conventional view that
the Platonist philosophers of Late Antiquity had no political philosophy. . . . A consequence of the
conventional view . . . is that no systematic study of Neoplatonic political philosophy has been attempted"
(Platonopolis, 1). Similarly, Reydams-Schils has observed that “[t]he Roman Stoics are often charged with
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[ancient] philosophers . . . never gave up having an effect on their cities,
transforming society, and serving their citizens, who frequently accorded them
praise, the vestiges of which are preserved for us by inscriptions. Political ideas
may have differed from school to school, but the concern for having an effect on
city or state, king or emperor, always remained constant. . . . This concern for
living in the service of the human community, and for acting in accordance with
justice, is an essential element of every philosophical life. In other words, the
philosophical life normally entails a communitary engagement.21
Community structure and the standards by which such communities ought to be governed
thus assume prominent places in the extant literary corpora of both Stoic and Neoplatonic
thinkers. Below, I offer a brief and by definition non-exhaustive sketch of each.
4.2.1.1 Good Men and Philosopher-Kings: Neoplatonic approaches to community
and justice.
The aim of those who had chosen to devote themselves to philosophy was the
acquisition of virtue. The latter, as already noted, would permit individual practitioners
to ascend to gradual assimilation to the divine; the steps by which that ascent had to take
place, however, became increasingly more differentiated. While Plotinus thus identifies
Plato’s cardinal virtues – wisdom, courage, moderation, and justice – as the initial steps
leading to the higher, purifying virtues,22 by Iamblichus’ era, the scale of virtues had

leading a double life, with lacking empathy and involvement, because they withdraw psychologically into
the inner fortress constituted by the philosophical mode of existence while outwardly continuing to live like
other people.” In her refutation of this position, Reydams-Schils argues that the Stoics rather “found a way
to anchor the life according to reason in a fundamental commitment to community . . . [that entails] not
merely opposition to existing power structures, but . . . advocates political responsibility in general,” as
well as involvement in “close, affective human relationships” (Roman Stoics, 5, 13).
21

Pierre Hadot, Philosophy as a Way of Life: Spiritual Exercises from Socrates to Foucault (Malden:
Wiley-Blackwell, 1995), 274.
22

Enneads I 2.
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apparently expanded to include not only “natural,” but “ethical,” and “political” ones,
leading to the still-higher realms of the theoretical virtues which would eventually
culminate in the “theurgic” ones.23
The pursuit of virtue was aided by the sciences; it was not purely an intellectual
exercise, however. While the details of late ancient scholastic practice are difficult to
discern, the curriculum required students to not only study the works of Plato, each text
matched to a different and ever-ascending aspect of the curriculum, as well as his
commentators and “preparatory” works by other philosophers, but encouraged aspiring
philosophers to work out these teachings in their and their community’s life. This
practice, according to Porphyry, entailed “purifications, virtues, and setting in order, and
approaches to the intelligible, establishing ourselves there, and feasting on what is
there.”24 Prayer too could elevate the soul, according to Iamblichus, and facilitate its
assimilation to the god or gods invoked.25
Even solitary spiritual disciplines, however, did not suffice for the formation of
aspiring philosophers. Particularly the inculcating of political virtues required communal
“habituation and practice.”26 Indeed, virtue of all sorts required the arena of the
community. Damascius, a fifth century Neoplatonist, thus notes in a passage strikingly
reminiscent of his younger contemporary John Cassian, that communal life provided
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Psellos, De omnifaria doctrina 71.

24

Porphyry, Enneads VI 7, 36, 6-10. O’Meara suggests that “setting in order” (κοσµησεις) refers to the
political virtues (Platonopolis, 51 n 163).
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Iamblichus, De myst. I, 15, 47 16-48, 4; I, 12, 42, 6-15.
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Prophyry, Enneads VI.8.6.25; I.1.10.13-14; I.3.6.6-7; II.9.15.14-17.
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superior opportunities for the formation of virtues: “The virtue which engages in the
midst of public life through political activity and discourse fortifies the soul and
strengthens through exercise what is healthy and perfect, while the impure and false
element that lurks in human lives is fully exposed and more easily set on the road to
improvement.”27
Once the philosopher had reached the heights of theosis, however, her return to
the realm of her less enlightened contemporaries was a matter of course.28 The latter,
already described in Plato’s Phaedo, was not motivated by duty so much as by love:
unlike the philosopher that craves above all contemplation of the divine, the lover,
Iamblichus suggests, while equally praiseworthy, desires to share what he has witnessed
and what has, in effect, become part of him with his community more broadly.29 The two
roles are thus two sides of the same coin – the one engaged in ascent, the other in descent,
the one drawn by the divine fullness, the other sufficiently identified with its fecundity to
imparts its overflow to others.
The most praiseworthy form of such sharing involved statecraft – the
reproduction on a human level of that which the philosopher had beheld in the presence

27

Vit. Is., 324. Cf. also Dominic O’Meara, “Patterns of Perfection in Damascius’ Life of Isidore,”
Phronesis 51.1 (2006): 74-90.
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I use the feminine pronoun here advisedly inasmuch as Neoplatonists, following their school’s founder’s
exemplar, did not scruple at the possibility of women-philosophers (cf. O’Meara, Platonopolis, 83-86).
29

Photius reports the gist of a lost work by Hierocles, titled On Providence, wherein he expounds the
difference between the “philosopher” and the “lover.” The former loves contemplation of the divine,
whereas the latter for the sake of the divine engages in political action, particularly the formation of the
young. The latter, Hierocles argues, thus surpasses the former in virtue (Photius, Bibliotheca 251, 464b).
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of the divine.30 The harmonious existence of the gods thus provided a model for how
humanity ought to order its affairs. Plato, his later followers believed, had described this
heavenly model in his Republic. For human beings, its implementation remained out of
reach, but with the appropriate formation in virtue, a more moderate approximation
thereof, described in the Laws, was conceivable. Upon his return from the mouth of the
cave, the philosopher-turned-lover would bring with him the divine vision of social order,
which he could then seek to inculcate in others by virtue of the legislative and
adjudicative sciences. The implementation of this ideal state did not, of course, invariably
take the form of civil service; few Roman rulers aspired to the role of Plato's philosopherking, although the Emperor Julian's works show clear signs of such efforts. Rather, most
late ancient Neoplatonists, if they ended up in government at all, assumed offices that
required them to manage superiors as well as inferiors, particularly in light of the
Empire's increasing Christianization and the altogether ambivalent position of pagans,
including pagans of the philosophical stripe, therein.31
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See, e.g., O’Meara’s assessment that “[p]articipant à l’union et à la vie du Bien suprême, don't la
perfection est déconde, géneereuse, l’âme cherche de meme à donner d’elle-même aux réalités infeerieures,
et ce don peut prendre la forme ‘une action plitique, ordonnant l’Etat selon un modèle transcendant
(“Conceptions Néoplatoniciennes du Philosophe-Roi” in Images de Platon et lectures de ses oeuvres: Les
interprétations de Platon à travers les siècles, ed. Ada Neschke-Hentschke [Louvain: Peeters, 1997], 3550.)
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The letter of Sopater to Himerius is a good example of Neoplatonic advice to a new ruler of limited
authority. Interestingly, Sopater’s counsel is primarily one of moderation – so much so that one suspects a
note of Stoic influence in the letter's Neoplatonic tenor. The main message, however, is clear: Recreation
of the Roman Empire as the perfect state, or even the perfectly possible one, was not the task of the midlevel Neoplatonic official. Instead, the confines of his office set limits to the implementation of his
principles and provided the channels through which to direct his virtue (Stobaeus, Anthology IV, 212, 123–
218, 219).
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By contrast, opportunities for crafting alternative societies in accordance with the
highest Neoplatonic principles abounded in other, more informal contexts. First and
foremost, the perfect apprehension of political virtue allowed the setting-in-order of each
individual's inner life as a political microcosm. The latter, as Macrobius argues, serves as
a pre-requisite for ordering the affairs of others: “By these [political] virtues the good
man is first made lord of himself and then ruler of the state and is just and prudent in his
regard for human welfare, never forgetting his obligations.”32 Moreover, each head of a
philosophical school thus ruled in a sense as its benevolent autocrat, setting "laws" and
judging infractions thereof. The size and political impact of these schools should not be
overestimated; most were undoubtedly limited to a dozen or fewer students at any point
in time. And yet in them, the circle of Neoplatonic virtue formation closes: The
individual that in the context of his community has risen to the heights of divine
contemplation returns to instruct others in virtue and thus encourages their reciprocal
approach to the divine.
Evidence for the approach to the legislative and judicial sciences within these
communities is limited. Nevertheless, Neoplatonists' general disquisitions upon these
topics provide a number of clues, and the "hagiographic" depictions of, e.g., Plotinus and
Isidore of Alexandria show readers these virtues "in action." These works attest, first, to
a strong identification between the ruler or legislator and his people. The ideal lawgiver,
having reached the stage of divinization, no longer benefited from laws, even perfectly
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Macrobius, Commentary on the Dream of Scipio 1.8.8.
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just ones, as an individual; however, in light of his identification with his people, the
common good engendered by such laws benefited him inasmuch as it benefited the
populace. In discerning how to best legislate for his people, the ruler could, of course,
consult the heavenly model of the state; the cosmos as well offered itself as an
instructional laboratory for human lawgivers, and indeed Proclus references “the cosmic
city,” an idea with deep Stoic resonances, as a readily observable model of political
order. The latter would yield general principles that would form the basis of just and
wise legislation, once applied to the civic realm.33
In the context of worldly government, wherein philosophers functioned at best as
advisors, the legislative task trumped that of the judiciary, inasmuch as the latter’s task
was simply the application of the laws that the former had crafted. In the best state to
which human beings might attain – the state of the Laws rather than that of the Republic –
law reigned supreme. According to Iamblichus, its task was the expression and
inculcation of the virtues in those among the citizenry that had not achieved philosophical
perfection. In sharp contrast, that role in the Republic belonged to the philosopher-king,
who in his person represented a kind of “living law,”34 in emulation of the One whose
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The Emperor Julian thus describes the ideal ruler as one who "[has] purified his mind and soul, [and] in
legislating keeps in view not the crimes of the moment or immediate contingencies, but learns the nature of
government and has observed the essential nature of justice, what might be the nature of injustice, and then
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very being is justice, and indeed whose relationship with himself, according to Plotinus,
is constitutive of justice.35
As already noted above, such a system was inconceivable in the political realm
from the perspective of Neoplatonic writers. And yet within the more rarefied space of
the philosophical school, the sage could act in just that capacity – setting “law” for his
students in accordance with his own divinized understanding, and crafting his rulings in
such a way as to encourage their optimal formation in the virtues to accomplish that
which in the civic realm required the blunter tool of the laws.
This suspicion is further strengthened by the primary context in which judicial
virtue is discussed in Neoplatonic texts, namely with an eye towards the eschatological
model. Iamblichus, for example, describes the final judgment (krisis) as effecting the
setting in order of all souls according to their merit. The latter entailed punishment for
evil souls, although Neoplatonists for the most part regarded such punishment as
purgative and rehabilitating rather than retributive.36 Sopater's letter to Himerius,
already mentioned above as advice from one Neoplatonist to another on the latter's
accession to public office, suggests a similarly "medicinal" approach to the laws'
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Plotinus is arguably an exception to this model. Justice, in Plotinus’ thought is arguably part of
Providence, and is as such inescapable, regardless of its effect upon the individual who has violated
justice’s requirements (cf. Enneads IV.3.24.8-19). Such a model does not, however, obviate the need for
good sound law-giving and judicial practice in the human realm for Plotinus. Ousager traces, for example,
the impact of Parmenides on Plotinus (cf. Asger Ousager, Plotinus on Selfhood, Freedom, and Politics
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231).
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application.37 Wherever possible, the laws are to be applied with moderation and with an
eye towards moral rehabilitation.38 The office of the judge, then, even in a civic setting is
one that aims at the education of the offender and of all who witness to her correction;
inasmuch as the laws in the perfect possible state express virtue, the iudex is tasked with
leading his charges – inasmuch as he is able to do so – towards their increasing perfection
therein. This is all the more the case in a setting where law, lawgiver, and iudex coincide
in the person of the philosopher who has charge of his community – a situation quite
similar to one we will encounter in late ancient monastic settings.
4.2.1.2 The Sage and the Statesman: Stoic Visions of Government.
But I shall pray the Spirit of Christ to wing me to my Jerusalem. For the Stoics
say that heaven is properly a city, but places here on earth are not cities; for they
are called so, but are not. For a city is an important thing, and the people a
decorous body, and a multitude of men regulated by law as the church by the
word— a city on earth impregnable— free from tyranny; a product of the divine
will on earth as in heaven. Images of this city the poets create with their pen. For
the Hyperboreans, and the Arimaspian cities, and the Elysian plains, are
commonwealths of just men. And we know Plato's city placed as a pattern in
heaven.39
This passage from Clement of Alexandria's Stromata – the "Miscellany" –
provides the capstone for his discussion of "how the perfect man treats the body and the
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things of the world” by which he concludes Book IV of his work. Clement inserts it into
his discussion of the soul's present sojourn in the world and its gradual ascent to the
heavenly plane by virtue of its emulation of God and Christ. Several aspects of
Clement's argument here are striking. First and most obviously, throughout his entire
discussion of the topic, Clement mixes liberal doses of biblical quotation with the
invocation of an equally generous selection of philosophical and literary references.
Clement is eclectic in his deployment of different philosophical schools; in the context of
the chapter alone, he references not only Stoics and Platonists, but also Euripides and the
Pythagoreans. The consistent thread that runs through Clement's text is that of
supporting a Christian – "Gnostic" – line of theological argument by highlighting its
consonance with key classical and philosophical texts. Turning to the passage's content,
however, it becomes apparent that Clement is no purist even when expounding a
particular school's system. In a syncretism typical of late ancient philosophy, he mixes
Plato's conception of the heavenly city as model for its earthly analogue – a reference to
the Republic and its interpretation in Neoplatonic circles40 – with the Stoic understanding
of what makes a particular community a city properly so called.41
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See the discussion supra at 133-134.
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and it is almost inevitable that one tries to understand the cosmic city by comparing it with Plato’s ideal
city” (Law, Reason, and the Cosmic City: Political Philosophy in the Early Stoa [Oxford: Oxford
University Press, 2008], 66.)

135

The latter topos is one that has enjoyed considerable attention in both Stoicism
itself and in contemporary scholarly discussion of Stoic thought.42 The latter have
frequently treated Stoic discussions of the city, properly so called, as an index of the
group’s political philosophy. While the extensively (and, to late ancient thinkers,
admirably) integrated nature of Stoic thought occasionally obscures these dimensions, the
question of how human beings ought to relate to one another and the communal
expressions of virtue stand at the heart of ancient political thought. As Katja Maria Vogt
has argued, “[Stoics’] theory of the cosmic city . . . takes up questions that, within ancient
discussions, are traditionally considered to be deeply political—questions about the status
of the actual laws within cities as we know them.”43 In late antiquity, Stoic conceptions
of the cosmic city moreover provided a touch-point between Christian and pagan
discourses surrounding civic responsibility. One prominent example thereof comes from
the correspondence between Nectarius, a wealthy pagan landowner from the vicinity of
Calama, and Augustine. Nectarius, writing on behalf of Calama’s leading citizens who
had recently turned a blind eye to a local riot that resulted in the destruction of the city’s
church and attack upon its clergy, sought to appeal to Augustine’s sympathies by
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Malcolm Schofield's The Stoic Idea of the City (Chicago: University of Chicago Press, 1991) remains an
invaluable resource. In addition, in more recent years, Gretchen Reydams-Schils' monograph on The
Roman Stoics has added to the conversation surrounding the latter group's attitudes towards community.
Similarly, Vogt's Law, Reason and the Cosmic City and, in the realm of Stoicism's contributions to
Christian discourse, the works of Marcia Colish and Jed Atkins, have shed light on this complex of issues.
See particularly Marcia L. Colish, Ambrose’s Patriarchs: Ethics for the Common Man (Notre Dame:
University of Notre Dame Press, 2005); eadem, The Stoic Tradition from Antiquity to the Early Middle
Ages, vol. 2: Stoicism in Christian Latin Thought through the Sixth Century (Leiden/New York: E.J. Brill,
1990); Jed W. Atkins, “The Officia of Ambrose’s De Officii,” Journal of Early Christian Studies 19.1
(2011): 49–77.
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Vogt, Law, Reason, and the Cosmic City, 70.
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invoking their shared conception of patriotism.44 Nectarius thus outlines three different
kinds of cities, or rather: three different levels of city-ness. Nectarius claims to have
received Augustine's exhortation (in Ep. 91) to the worship of the one true God with joy.
The return to the "heavenly fatherland" – a topos common to both Plotinus and late
ancient Christian writers – is something Nectarius praises, for "you were obviously
speaking to me not of any city confined by encircling ramparts, nor of that
commonwealth on this earth which the writings of philosophers have mentioned and
declared to have all mankind as its citizens, but of that City which is inhabited and
possessed by the great God, and by the spirits which have earned this recompense from
Him, to which, by diverse roads and pathways, all religions aspire,— the City which we
are not able in language to describe, but which perhaps we might by thinking
apprehend."45
Yet despite this lofty vision of the ultimate city – a vision he believes Augustine
to share – Nectarius nevertheless argues for the virtue of loyalty to even that most
mundane of cities, one’s own fatherland:
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The correspondence between Nectarius extends over four letters, preserved as Ep. 90, 91, 103 and 104.
In this exchange of letters, Nectarius sought to urge Augustine to intercede on behalf of his city. A mob
there had attacked the Christian church and its clergy, and – and Augustine faults this most of all – its
prominent, non-Christian citizens had failed to intercede to calm the riot. Nectarius' appeal is clearly one
from one cultured man to another – a rhetoric that may reflect less Augustine's standing in the community
than Nectarius' anxiety to persuade him. The discussion of the three cities appears in the context of
Nectarius’ appeal to Augustine’s sense of patriotism in Ep. 103.
45

Ep. 103.2. For the theme of the return to the “heavenly homeland (patris)” in Plotinus, see Ennead
I.1.6.8: “’Let us flee then to the beloved Fatherland’: this is the soundest counsel. . . . The Fatherland is for
us [that] place from which we have come: and the Father is there” (The Essential Plotinus: Representative
Treatises from the Enneads, ed. and trans. Elmer O’Brien [Indianapolis: Hackett Publishing, 1964], 42).
For an exploration of this theme, see also Dominic J. O’Meara, Plotinus: An Introduction to the Enneads
(Oxford: Clarendon Press, 1993), 100-110.
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But while this [heavenly] city ought therefore to be, above all others, desired
and loved, I am nevertheless of opinion that we are bound not to prove unfaithful
to our own native land—the land which first imparted to us the enjoyment of the
light of day, in which we were nursed and educated, and (to pass to what is
specially relevant in this case) the land by rendering services to which men obtain
a home prepared for them in heaven after the death of the body; for, in the opinion
of the most learned, promotion to that celestial City is granted to those men who
have deserved well of the cities which gave them birth, and a higher experience of
fellowship with God is the portion of those who are proved to have contributed by
their counsels or by their labors to the welfare of their native land.46
Nectarius’ elegant plea won him no favors with Augustine; the latter sharply critiques
Nectarius not only from a Christian-theological, but also from a philosophical
perspective.47 As a glimpse into Stoic doctrine, Nectarius’ account of what might
constitute a city is nevertheless not wholly misleading. Two aspects in particular reflect
Stoic thought: The reference to “that commonwealth on this earth which the writings of
philosophers have mentioned and declared to have all mankind as its citizens;” and the
assertion that in spite of one’s allegiance to those higher levels of city-ness, fealty to
one’s actual city was commendable. We will consider these in turn.
The notion that there is a universal city – Nectarius’ “commonwealth on earth,”
and Clement’s “heavenly city” – that is indeed the only city worthy of its name traces
itself to the writings of Zeno. Since nothing of his corpus is preserved, however, Zeno’s
views on said city, as on any other subject, are mediated through the writings of his later
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Ep. 103.2, NPNF1-01, 426.
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Augustine mocks, for example, Nectarius’ conclusion that to lose property is more grievous than the loss
of life or health (Ep. 103.3), and his interlocutors’ argument that all faults ought to be judged equally (Ep.
103.4). Contemporary readers of Augustine and his interlocutors have similarly judged Nectarius harshly
for his lackluster philosophical exposition. Atkins, for example, judges Nectarious to be “frivolous,
indecisive, and muddled,” and as such a poor match for the articulate and sophisticated Augustine (“Old
Philosophy and New Power,” 264).
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followers and critics. Given that these accounts provide a less than univocal record of
Zeno’s and later Stoic thought, the question of who could be said to inhabit this city and
what the consequences of such a construct might be for political philosophy has been a
source of contention among scholars. In particular, readers differ on whether Zeno
envisioned a city of sages, unified against their unvirtuous and foolish enemies, or one
encompassing all of humanity.48
By Cicero’s era, however, this paradigmatic city is indeed construed as coextensive with all rational beings, whether gods, sages, or average men and women. The
Stoic city, in short, is not a hypothetical construct like Plato’s, nor is it or ought it to be
emulated: it is “real,” and it is co-extensive with the cosmos. It is a city, or, depending on
the ancient author, is like a city, inasmuch as it conforms to the formal requirements
thereof: it is governed by the rule of law, the natural law shared by all creation; it serves
as a habitation for all that live within it, and is, at the same time, constituted by its
citizens;49 finally, it is also organized in the way of cities – with rulers and ruled, masters
and slaves, and so forth.
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Scholarly literature on this question is substantive and as such exceeds the scope of the present
discussion. In brief, Schofield, Obbink, and Vander Waerdt either argue for or assume that Zeno’s city is
one that is either limited to sages or shared by gods and sages (Schofield, Stoic Idea of the City, 73-92;
Dirk Obbink, “The Stoic Sage in the Cosmic City,” in Topics in Stoic Philosophy, ed. Katerina
Ierodiakonou [Oxford: Oxford University Press, 2001], 178; Paul A. Vander Waerdt, “Zeno’s Republic and
the Origins of Natural Law,” in The Socratic Movement, ed. Vander Waerdt [Ithaca: Cornell University
Press, 1994], 276 n. 18.) Vogt, who argues for a Zenonian city that encompasses all of humanity on the
basis of oikeosis, provides a helpful overview of this debate (Law, Reason, and the Cosmic City, 65-110).
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Vogt makes an interesting argument that it is this criterion by which sages’ and gods’ function within the
cosmic city is distinguished from that held by the rest of humanity. While all count among the city’s
inhabitants, not all are citizens and as such constitutive thereof. Cf. Vogt, Law, Reason, and the Cosmic
City, 97-98.
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Its citizens are connected with one another by way of one of the most
characteristically Stoic mechanisms, the act of oikeosis. The latter, translated frequently
as “appropriation,” and, perhaps more helpfully, as “identifying with” by Schofield,
involves the thinking of another as belonging to oneself in such a way that the other’s
state of mind and body, of joy or pain, bear directly upon one’s own well-being. At its
most basic level, animals exhibit oikeosis when parents care instinctively for their
offspring. Human beings are by nature social beings and accordingly even more fully
oikeosis-minded. As Cicero argues:
[T]he mere fact that someone is a man makes it incumbent on another man not to
regard him as alien. Just as some parts of the body, like the eyes and ears, are
created as it were for their own sake while others, such as the legs and the hands,
serve the needs of the other parts; so, some large animals are created only for
themselves, whereas . . . ants, bees, and storks do certain things for the sake of
others as well. Human behaviour in this respect is much more closely bonded. We
are therefore by nature suited to form unions, societies, and states. The Stoics hold
that the world is governed by divine will: it is as it were a city and state shared by
men and gods, and each one of us is a part of this world.50
While sages may or may not hold a special place in this cosmic city, they nevertheless
comprehend the city and their role therein with special clarity. Oikeosis must, in the last
instance, extend not only to one’s kin, one’s neighbors or allies, but to all of humanity.
The sage’s task is then to expand the scope of her appropriation or identification beyond
the conventional sphere, and come to regard even the most remote individual with the
same familial regard she directs at her own children.51
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De Finibus 3.63–64; Long and Sedley 57G.
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An example of this vision comes to us from Cicero’s De re publica 3, wherein Philus, when tasked with
attacking justice as a practicable and desirable political virtue offers the following charge: “Now if Justice,
as you assert, commands us to have mercy upon all; to exercise universal philanthropy; to consult the
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It goes without saying that such regard will be stripped of pathe, of the violent
emotions that interfere with the sage’s choice of the good under all circumstances. This
requirement might be read to rule out partiality to one’s own community – the kind of
patriotism that Nectarius praises in spite of his enthusiasm for the heavenly city. Indeed,
Cicero in De re publica has the participants in a mock debate about the value of justice in
the public realm pit the good of the individual nation, particularly Rome, against the good
of universal humanity: As one triumphs and conquers, so the other is defeated, enslaved,
and diminished.52
And yet, the tension between the good of humanity and the good of the nation is a
false one, Cicero explains, as is the tension between the private contemplation of the sage

interests of the whole human race; to give every one his due, and to injure no sacred, public, or foreign
rights – how shall we reconcile this vast and all-embracing justice with worldly wisdom and policy, which
teach us how to gain wealth, power, riches, honors, provinces, and kingdoms from all classes, peoples and
nations?" (Italics mine.)
The position attacked here by Philus, while never mentioned in such explicit terms in what is extant of the
book, looks strikingly like the Stoic notion of the cosmic city, wherein all humanity is connected to one
another by oikeosis. This suspicion is further re-enforced in Laelius’ defense of justice qua universal justice
later on in the same book: "There is a true law, a right reason, conformable to nature, universal,
unchanging, eternal, whose commands urge us to duty, and whose prohibitions restrain us from evil.
Whether it enjoins or forbids, the good respect its injunctions, and the wicked treat them with indifference.
This law cannot be contradicted by any other law, and is not liable either to derogation or abrogation.
Neither the senate nor the people can give us any dispensation for not obeying this universal law of justice.
It needs no other expositor and interpreter than our own conscience. It is not one thing at Rome and
another at Athens; one thing today and another tomorrow; but in all times and nations this universal law
must for ever reign, eternal and imperishable. It is the sovereign master and emperor of all beings. God
himself is its author, – its promulgator, – its enforcer. He who obeys it not, flies from himself, and does
violence to the very nature of man” (De re publica 3.33, as quoted in Lactantius, Div. Inst. 6.8.6).
This universal law that governs human relations across geographic and national boundaries, beyond Athens
and Rome, is the natural law, authored by Zeus, that also identifies the cosmic city as the only true one.
For a fuller exposition thereof, see also Cicero, De Lege 1.
52

Cicero, De re publica, 3.33.
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and his engagement in public life. It is the commitment to the former – the sage’s
awareness of the cosmic city and his role therein – that allows him to function as a just
and conscientious ruler or advisor for his city. Indeed, a sage’s awareness of the grave
shortcomings in society, and a thoroughgoing re-assessment of what that society values is
the pre-requisite for civic service.53 Much as in the case of the Neoplatonic “lover,” the
Stoic sage’s superior insight – gleaned through periodic withdrawal and the development
of the proverbial “inner fortress” – serves her community.54 Unlike her Neoplatonic
contemporaries, however, the Stoic sage practices her philosophy in the political fray:
Her philosophical discipline has prepared her to mediate between the needs and values of
the community, on the one hand, and the demands of that greater and truer cosmic
community and the divine law by which it is governed.55 Little wonder, then, that the
Stoic vision, frequently as mediated by Cicero,56 proved so useful for bishops and clergy
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See, for example, Cicero’s instructions to magistrates in De off. 1.124; cf. Reydams-Schils, The Roman
Stoics, 9.
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A fragment by Epictetus, preserved in the writings of Marcus Aurelius, provides a good example of this
constant to and fro that anchors the sage between his worldly commitments and his philosophical
discipline: “In the exercise-theme which deals with the impulses, we must never relax our attention, (1) so
that these impulses may be accompanied by reservation [a.k.a. the Stoic practice of reservatio]; (2) that
they may have as their goal the service of the community; (3) and that they may be proportionate to value”
(F27 = 177 Schweighäuser = Marcus Aurelius 11.37, trans. Chase, slightly modified in Reydams-Schils,
The Roman Stoics, 109). The inner discipline thus issues in outer, civic and political benefit.
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The practical conclusions resulting from this consideration of the natural law and a concrete situation
were not always unanimous, nor were they designed to be. Indeed, as Christoph Jedan in his analysis of
Stoic virtue ethics has argued, Stoic principles “served as a basis for disagreement on practical stances,
while at the same time limiting the scale of such disagreement” (Stoic Virtues: Chrysippus and the
Religious Character of Stoic Ethics [New York: Continuum, 2009], 157).
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One final note of caution is in order here: At points throughout this and subsequent chapters I either have
given or will give the impression that I am treating Cicero under the umbrella of Stoic thought. This is, of
course, patently untrue in any strict sense. Cicero is not a Stoic in the sense that, e.g., Musonius Rufus is a
Stoic. He rather adapts Stoicism, alongside Platonism and other philosophical systems. He nevertheless
remains a vocal witness to aspects of Stoic thought, prompting, e.g., Marcia Colish to include him in her
discussion of Stoic and Stoic-influenced thinkers. His treatment as a Stoic proper, however, is indefensible.

142

for whom Christian otium was frequently compromised by engagement with the
administrative, juridical, and political needs of their communities. Before we encounter
these, however, we first turn to the more inward-focused and Neoplatonically tinged
expression of proto-monastic sentiment: Augustine’s Cassiciacum community.

4.3

Philosophical Schools and Monastic Communities

4.3.1 Catechumens and the Philosophical Life: Augustine at Cassiciacum
You [God] delivered my tongue from a task from which you had already
delivered my heart, and I blessed you with joy as I set out for the country villa
with all my circle. The books that I wrote there were indeed now written in your
service and attest my discussions with those present with myself alone before you
. . . . My memory calls me back to that period and it becomes sweet for me, Lord,
to confess to you by what inward goads you tamed me. . . My God, how I cried to
you when I read the Psalm of David, songs of faith, utterances of devotion which
allow no pride of spirit to enter in! I was but a beginner in authentic love of you,
a catechumen resting at a country villa with another catechumen, Alypius.57
In these terms, the reader of Augustine’s Confessions first encounters
Cassiciacum, a country estate owned by Augustine’s wealthy friend Verecundus. In the
context of Augustine’s “autobiography,” Cassiciacum appears at quite late a juncture, in
the middle of book nine, and clearly marks a transitional stage in the author’s personal
and spiritual development: Augustine’s conversion to Lady Continence is now past, his
post as teacher of rhetoric abandoned, and the inexorable rush towards baptism has
begun. In the meantime, Augustine as well as several of his compatriots linger in a kind
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Augustine, Confessiones 9.4.7-8 in Saint Augustine, Confessions, trans. Henry Chadwick, (Oxford:
Oxford University Press, 1992), 159-160. Unless otherwise indicated, all quotations of this work are taken
from Chadwick’s translation.
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of middle state. Augustine describes himself as a catechumen – a state he must have held
since his youth, but which the text suggests he has only recently come to appropriate in
earnest – not yet baptized Christians; he earnestly desires to take steps against the
Manichees, but does so only in his private imaginings;58 he writes “in [God’s] service,”
but the books “still breathe the spirit of the school of pride, as if they were at the last
gasp.”59
It is in these books, a series of dialogues set at Cassiciacum, that the reader gains
a greater degree of insight, if not into the life of the household itself, then at least into a
rhetorically constructed and no doubt somewhat idealized version thereof. Augustine
therein describes his days with what Peter Brown has aptly called “an ill-assorted
company for a life of philosophical otium: a pious old woman, two uneducated cousins,
and two private pupils, aged about 16.”60 With these characters and a few ad hoc
additions, Augustine crafts the community of philosophical and theological learning
reflected in Contra Academicos, De Ordine, and De Beata Vita.61 The question of these
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If, as Jason BeDuhn has recently suggested, Augustine’s aim in the Confessions is to illustrate a
broachable path to conversion for his Manichean contemporaries, it is surely this scene in 9.4.8 that most
clearly illustrates this aspiration (Augustine’s Manichean Dilemma I: Conversion and Apostasy [373-388
C.E.] [Philadelphia: University of Pennsylvania Press, 2010], passim).
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Confessiones 9.4.7; 159. In his Retractions, Augustine notes considerable regret for all the writings
produced during this era. He bemoans in particular his insertion of references to “fortune” into the various
texts (1.1.2, 1.2.1, 1.3.2) as well as his philosophical leanings (1.1.4, 1.3.3) and the spiritual elitism that led
him to focus on the pure or educated as having privileged access to God (1.1.2, 1.3.3).
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Peter Brown, Augustine of Hippo: A Biography. A new Edition with and Epilogue (Berkeley: University
of California Press, 2000), 113.
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Another book from this era, Soliloquia, is also extant (cf. Soliloquia, De inmortalitate animae, De
quantitate animae, ed. W. Hörmann (CSEL 89; Vienna: F. Tempsky, 1986). Unlike the dialogues, it lacks
the discursive literary frame and as such reveals little about Augustine’s views on community, Christian or
otherwise, during this era.
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dialogues’ historicity has been subject to much scholarly debate.62 While the suggestion
that Augustine is crafting a stylized account of his conversion, much as he would later do
in the Confessions, has much to commend itself, the degree to which these writings
reflect Augustine’s actual experience of community at Cassiciacum has little bearing on
our study. Rather, the dialogues attest to, if nothing else, Augustine’s abiding interest in
experimenting with communal living and the practices and structures conducive thereto.
If Confessions 6.14.24 is to be trusted, his circle of philosophically minded young men
had already contemplated a similar proposal the previous year; Augustine notes a project
involving a shared “withdrawing from the crowds and living a life of contemplative
leisure.”63 The community, Augustine writes, was intended to share one another’s
resources, sufficient to sustain ten members, and would be administered by an annual
rotation of two administrators. The project was ultimately shelved by virtue of the
married and soon-to-be married members’ apprehension that their wives might not
approve of such living arrangements.64 By the time of the exodus to Cassiciacum,
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The historical reliability of Augustine’s accounts has been assessed differently by different scholars and
deployed to a variety of different ends. Pierre Courcelle, for example, has sought to juxtapose Augustine’s
account of his pre-Cassiciacum life up to the point of his conversion in the Confessions with what the
dialogues reveal about these events, concluding, not surprisingly, that the Confessions should not be
regarded as a work of pure biography unadulterated by other literary aims (“Les premières confessions de
Saint Augustin,” Revue des Etudes Latines [1943-1945]: 155-174.)
63

Confess. 6.14.24; 108.

64

Confess. 6.14.24; 109. Pierre Courcelle offers a helpful consideration of the philosophical or religious,
indeed potentially Manichean, underpinnings of Augustine’s and his friends’ impulse towards such a life of
shared otium. While Courcelle favors a Pythagorean or perhaps a Porphyrian influence, he rightly notes
that any number of late ancient sources from Cicero to Faustus agree on the merits of this kind of
philosophical lifestyle: “En réalité, toute entreprise de vie convenuelle hors du monde se propose forcément
l’otium philosophique, et le mot ‘philosophie’ n’exclut nullement l’idée de secte religieuse, chrétienne ou
non” (Les Confessions de Saint Augustin dans la Tradition Littéraire: Antécédents et Postérité [Paris,
Études Augustiniennes, 1963], 23).
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however, the threat of marriage had been averted for Augustine as well as for the
ostensibly more readily celibate Alypius, while the rest of his new fellowship was either
too young to contemplate marriage, or, as in the case of Monnica, had arrived safely in
the harbor of continent widowhood.65
To consider the Cassiciacum household an experiment in monastic living, or even
a thought experiment in what such a life might entail for a group of educated Romans on
the verge of formal commitment to the Christian faith, surely stretches the evidence past
its breaking point. Even George Lawless, who has identified monastic living
arrangements in Augustine’s life early and often, has shied away from such a
categorization, arguing instead that the living arrangements at Cassiciacum reflect “a
monastic impulse [that] lay dormant in Augustine’s soul”66 or was at least “already latent
in his personality.”67 Indeed, Augustine’s and his friends’ ideal of a life in the country,
enjoying otium, the productive leisure by which the Roman Empire’s elites recovered
themselves after periods of intensive service,68 is in many ways more readily intelligible
as an outworking of philosophical rather than Christian ideals. In 386 C.E., Augustine
had been introduced to monasticism as a practice and a much-admired ideal; Confessions
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For an overview of the identity of the participants in the community and particularly the dialogues, see
Joanne McWilliam, “Cassiciacum Dialogues,” in Augustine through the Ages: An Encyclopedia, ed. Allan
D. Fitzgerald (Grand Rapids: Eerdmans, 1999), 135-143.
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While otium marked the onset of one’s retirement from civic service, more limited periods thereof
offered refreshment to those still in active service (De officiis 1.20.70.) Cicero thus commends to his son
the example of Cato, who withdraws from his public duties at times to restore his vigor through otium (De
Off. 3.1.1-4).
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thus tells of his encounter with the Vita Antonii, Athanasius’ run-away bestseller of
Antony’s anchoritic (and anti-Arian) existence.69 Similarly, Augustine claims to have
been aware of a monasterium thriving on the outskirts of Milan under Ambrose’s care.
These brushes with Christian renunciation, however, pale by comparison with his far
deeper immersion into the writings of Cicero, as well as Plato and Pythagoras, at least by
way of their later expositors70 – all of whom had much to say about the benefits of life
lived among like-minded friends in philosophical discourse.
That an adaptation of the philosophical lifestyle to the needs of a Christian
philosopher was nevertheless on Augustine’s mind, his post-baptismal living
arrangements suggest. In Thagaste, and thereafter in Hippo, after his ordination,
Augustine increasingly formalized his early experiments in community life within the
strictures of coenobitic monasticism.71 The Cassiciacum dialogues attest to, if not the
“latent impulse” towards the Pachomian life evident in these later workings-out, so at
least the raw material that Augustine integrated into his later, more formally monastic
endeavors. They thus capture a lifestyle that is perhaps less “proto-monastic” than
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See, e.g., Augustine’s mention of his admiration and “almost daily praise” of Pythagoras at the
conclusion of De ordine concerning the latter’s emphasis on deferring civic service until one had already
attained maturity in both age and philosophical training (De ordine 2.20.54; 331). That Pythagoras was
apparently a “household name” among learned Christians in Northern Italy is suggested also by Ambrose’s
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praiseworthy about his teaching from the Hebrew Scriptures (Ep. 28.1).
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For a more in-depth discussion of Augustine’s later monastic life see infra at 154-162. Possidius,
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arrangements in Vita S. Augustini 22.1-26.3.
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“Christian philosophical;”72 its relevance for Augustine’s significant contribution to
Western monasticism is nevertheless difficult to dispute.
In the Cassiciacum dialogues, Augustine constructs himself as the undisputed
head of the community. He is Plato to the symposium’s guests, Cicero at Tusculum –
both comparisons that the text invites in none too subtle fashion.73 Even in his friend
Verecundus’ home, it is Augustine who acts as host and invites his audience to a
philosophical feast; on his order, he claims, every word of the disputations is recorded on
wax tablets and later transcribed into books; and while the younger members of the
household can at times dismiss even Monnica’s rebuke, Augustine portrays his criticism
as driving the youngsters to bitter remorse.
The dialogues depict a community that, while informal, is not without structure.
Augustine sets forth the most comprehensive vision for it – as indeed for philosophical
community more generally – in De Ordine 2.12.35-37. Philosophical formation,
Augustine suggests, is a tripartite endeavor, of which “the first deals with right living; the
other two, with those branches of learning which we are now considering.”74 The latter
are, Augustine argues, the liberal arts by way of which the soul ascends from literature to
dialectics, rhetoric, music, geometry, and finally astrology through which the soul
“sought steps of ascent and devised an orderly path for itself through the slopes it had
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already won” to the contemplation of God.75 Of greater interest for purposes of his
monastic future, however, is his comparatively briefer section pertaining to “right living”
(De Ord. 2.8.25).
Considering Augustine’s strident emphasis on order throughout the dialogue, this
chapter is a jumble of maxims, exhortations, and advice pertaining to “the regulation of
life.” Young men, Augustine avers, must abstain from all indulgences of the body –
“from all wantonness, from the enticements of gluttony, from excessive care and
adornment of the body” – while also avoiding the vices of “sloth, . . . jealousy, detraction,
and envy.”76 Vanity, as expressed in the quest for honor and praise, as well as love of
money are condemned, and moderation in all things regarded as the chief virtue.
Augustine instructs his audience in how to interact with superiors as well as inferiors –
how to rule and be ruled – and to this end invokes the negative version of the Golden
Rule: “Let them not do to anyone what they would not have done to themselves.” The
passage nevertheless assumes a privileged caste of students. Augustine notes among their
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future duties, for example, the administration of the state. The latter should be deferred,
however, until the youths have matured – “either within the senatorial age, or certainly
before middle-age.” While civic responsibilities might be ineluctable for the kind of
highborn students Augustine might have instructed in rhetoric until his retirement from
the profession, they, too, ought to aspire to the quiet life – the otium that Augustine
himself had embraced at Cassiciacum. Theirs is, in other word, a journey of ascent to the
heights of contemplation of the divine; only once they have arrived at its heights and
observed the order and justice that is God will they be able to order their lives and the
lives of their communities in accordance therewith.
This need for contemplative restraint is particularly apparent inasmuch as the
central dilemma Augustine seeks to tackle in De Ordine is (as Robert P. Russell so
helpfully retitles the work in his English translation) "[d]ivine providence and the
problem of evil." In other words, Augustine asks his audience, if God is both
fundamentally good and supremely powerful, why is evil permitted to exist? This
question had preoccupied Augustine from his earliest forays into Manicheanism, and
would remain with him for decades to come.77 The solution he proposes in De Ordine,
however, hinges fundamentally on God's justice, as defined in Stoic thought: "[I]f God is
just – as we are taught, and as we feel by the inevitable fact of order itself – then He is
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For Augustine’s discussion of this issue and its hold upon his early philosophical imagination, see
Confessiones 3.7.12.
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just by giving to each thing its own."78 While divine order, the product of God's justice,
was thus always latently present, only by virtue of the appearance of evil could it become
manifest in creation. Divine justice therefore by definition constitutes all things in order,
and it is that very order that attests not only to God's justice but that draws human beings
to God and commands their emulation of the divine character.
De Ordine illustrates the former and seeks to teach the latter. In the immediate
aftermath of Augustine's public remarks on God’s justice, Licentius, his young protégée,
accordingly experiences a kind of breakthrough: from the love of poetry, he is ready to
turn to the love of wisdom, and to fully embrace Christian philosophy and the experience
of God it promises. It is this “conversion” that provides Augustine with an occasion to
expound the process by which human beings progress in their approach to God.79 A
glimpse at the divine nature, akin to the one Licentius has experienced by virtue of
Augustine’s exhortation, sparks in those who observe it the desire for emulation,
Augustine argues. The latter, of course, has to take place in an orderly fashion: "Order is
that which will lead us to God, if we hold to it during life; and unless we do hold to it
during life, we shall not come to God."80 Part of this order is, in fact, already imprinted
on human nature, although it may be only discernible to the wise: Augustine notes that
divine order is "the very law of God, which . . . is transcribed, so to speak, on the souls of
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the wise, so that they know they live a better and more sublime life in proportion as they
contemplate it more perfectly with their understanding and observe it more diligently in
their manner of living."81 By contrast, the soul that succumbs to the temptation to rush
ahead towards God in a disorderly fashion "becomes, not a man of study, but a man of
cares; not a man of learning, but a man of credulity; not a man of discretion, but a man
ready to discredit everything."82 There can be no short-cuts on the road to ascent, lest the
Christian philosopher’s emulation of God as Ordering Principle and his efforts to bring
this order and justice to his community become compromised.
To avoid such a dire prospect and ensure instead his pupils’ orderly progression to
a God whose justice constitutes the order of creation, Augustine introduces his audience
to the pedagogical program set forth in 2.8.25ff. Both the foundations for "right living,"
and the gradual ascent through the liberal arts result in the soul being made sufficiently
like God to ultimately enjoy the contemplation of God. In the individual who follows an
orderly path of spiritual formation, the latter brings about the very virtue that produces
such order, namely justice. It is only then that the soul can be – and indeed: must be – set
on the path of return to his community. The Christian wise man – much as his
Neoplatonic analogue –cannot remain in contemplation, but must put the divine likeness
his soul has acquired into practice for the sake of his community. "Can that wise man
forsake his fellow men?" Augustine asks. "And at any rate, as long as he [is in the body],
can he by any means shirk the duty of bestowing benefits on whom he can, especially –
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and this is most insistently demanded of him – the duty of teaching them wisdom?"83
Accordingly, while Augustine can urge the quiet life for his audience at Cassiciacum, a
wider framework of civic or quasi-civic responsibility remains in view. De Ordine thus
assumes that its audience will pursue "the administration of the state." Augustine merely
urges his audience not do so until such a time as he has matured – in other words, until
divine order and the virtue of justice are fully inculcated in him.
This process of judicial formation may at first glance appear somewhat
individualist, a simple matter of the soul and her God, with perhaps Augustine himself as
spiritual guide thrown in for good measure. Yet for Augustine, the philosophical
community is an essential part of the formation of Christian philosophers and their
monastic peers, at Cassiciacum, as well as in Augustine’s later writings.

4.3.2 The Communal Foundations of Justice: Cassiciacum and Hippo
Already at Cassiciacum, Augustine’s communal spirit informs his instructions to
his pupils. Augustine thus exhorts them to "in all circumstances of life, in every place
and at all times, . . . have friends or earnestly seek to have them."84 It would not be
difficult to envision biblical foundations for such a comment – Jesus’ calling his disciples
friends rather than servants in John 15:34 comes to mind. Yet Augustine does not suggest
that this friendship is derivative of friendship with Christ in De Ordine as he does in other
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works,85 nor are the ties Augustine encourages his readers to pursue here akin to the
friendship with God to which, Augustine reports in his Confessions, some of his
interlocutors at Milan aspired.86 Rather, in De Ordine, Augustine draws upon a far more
philosophically tinged ideal of men (and, to a more limited extent, women) living in
harmony not only with one another but with the proverbial brotherhood of man more
broadly. Iamblichus thus describes Pythagoras as gravely concerned with friendship,
both with regard to the maintenance of already established ties, and in its recognition as a
foundational part of reality. Pythagoras, Iamblichus claims, acknowledges "in the
clearest manner . . . the friendship of all things towards all."87 Such friendship not only
exists between God and humanity, but is intrinsic to each individual – soul towards body,
the rational parts towards the irrational parts of the person – as well as between human
beings:
As regards friendship of human beings with one another, between fellow citizens
[he based it] on sound legislation, between foreigners on a right understanding of
the natural order, and between a man and women, or children, or brothers and
members of the household on undistorted community.88
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Cf., e.g., Augustine’s assertion that the love among Christians, even those who are far from one another
or may have never encountered one another, is predicated upon Christians, like the two eyes of each
individual, gazing together upon the same focal point, God (Tract. in ep. Jon. 610). There is not yet the
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writings, however, Ambrose is careful to “baptize” his disquisitions on the subject by deploying a number
of biblical proof texts in support of Aristotelian and Ciceronian notions.
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In De Ordine, Augustine interestingly does not reference what has become perhaps the most famous
Pythagorean dictum – the assertion that friends have all things in common. That notion seems to have been
foundational for much of Augustine's experimentation with koinonia: Confessions 6.14.24 mentions
explicitly Augustine's and his Milanese friends' aspirations for a Pythagorean-styled community of
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The last of these, friendship between members of the same household, as the result of
undistorted community most nearly captures the vision Augustine sets out in his
Cassiciacum writings. The group, as described by Augustine, does not yet fully
approximate the Zenonic communal ideal for whom the perfect society was supposedly
one that dispensed with all distinctions based on sex, birth, origin, and wealth – a union
of philosophers to which the Cassiciacum household might have aspired, but which it
never fully achieved.89
Augustine, however, would take another stab at this kind of community of equals,
this time under the auspices of biblical precept as well as philosophical foundation. The
praecepta vivendi set out in De Ordine 2.8.25 thus, in the view of a number of
contemporary scholars, point ahead to Augustine’s later and more famous project of
communal living: that of coenobitic monasticism. Luc Verheijen, in a provocative
analogy to Augustine's Cassiciacum writings’ status as his "first Confessions," thus
suggests that this portion of the text ought to be considered his "first rule" (première
règle).90 To this end, Verheijen has gone to considerable length to establish
commonalities between, on the one hand, De Ordine 2.8.25, and Augustine's Rule for

common ownership; this notion will re-occur in Augustine's later writings, albeit in the guise of Acts 4:32
community; as such, it will be discussed further infra at 230-232. Suffice it to say, however, that both the
Rule 1.3-4 and Augustine's Sermons 355 and 356 concerning the way of life of his clergy insist on shared
resources and the rejection of individual ownership as the keystones of Christian community.
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Monks on the other. Before exploring these parallels, however, a brief note concerning
the latter text’s own complex history and literary identity is in order.
Augustine’s instructions to monastic communities, particularly his so-called Rule,
are among the earliest witnesses to coenobitism in North Africa. The move to a kind of
monasticism that did not require its practitioners to seek out either the solitude of the
anchorite or the itinerant lifestyle of the early apostles had swept Egypt some decades
prior, and had from there spread into Cappadocia, Palestine, Gaul, and Italy. In Hippo,
Carthage, and surroundings, monasteria had apparently taken root some time during
Augustine’s own ministry; in his Retractiones, he thus contextualizes his remarks in De
Opere Monachorum by noting that the monastic communities whose labor and
disciplined rhythms he so commends in this treatise “had begun to be founded” at the
turn of the fifth century.91 Augustine's early penchant for communal living and his
attempts to distinguish between forms of ascetic engagement that, in his and his
collaborators' view, aided the church from those that threatened to harm it, apparently
encouraged him to set forth written direction for various monastic and quasi-monastic
communities. His extant letters thus include correspondence with the women's
monastery to which his (otherwise unmentioned) sister belonged, and which, after her
death, had fallen into factions over the question of her succession. A text that has
generated still greater interest, however, is the Praeceptum, the Rule for Monks.92
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The Rule in question is, in fact, extant in both male and female versions, and scholars differ in their
judgment as to which of the two versions is the prior. To complicate matters further, the text of these rules
has been combined with other aspects of Augustine's ascetic writings into a pluriformity of different
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The latter’s date of composition is uncertain; Augustine does not include it among
the works listed in his Retractions. That Augustine wrote the Rule prior to becoming
bishop of Hippo – and thus less than a decade after his Cassiciacum stay – is unlikely.93
It nevertheless exhibits considerable continuities with the pedagogical program
Augustine set out in De Ordine. While the emphasis on the liberal arts as a gateway to
God's presence has disappeared almost entirely,94 the behavioral formation Augustine
commends to the Cassiciacum fellowship in De Ordine is not so very different from the
pracepta vivendi set out for communities of monks in the Rule. Verheijen's efforts to
demonstrate univocality between the works occasionally veers into overstatement; for
example, it is not at all clear that De Ordine's emphasis on friendship, and the exhortation
to his audience of youngsters to either have or find for themselves friends in all settings,

Augustinian visions for monasticism. Verheijen helpfully distinguishes between the Praeceptum proper;
the Ordo Monasterii, the combination of which forms the Praeceptum Longius; Obiurgatio; Regularis
Informatio, which, together with Obiurgatio is transmitted as the Epistula longior; Ordo Monasterii feminis
datus; as well as the Epistula longissima, a combination of the Obiurgatio with parts of the Regularis
Informatio and the Ordo Monasterii feminis datus (Verheijen, La Règle de Saint Augustin, 11-14).
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The Rule of Saint Augustine, 148-152.
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Possidius’ Vita S. Augustini hints at vestigial exceptions to this statement. The table around which
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quotation by Horace – Quisquis amat dictis absentum rodere vitam, hac mensa indignam noverit esse
suam – reminiscent of the shared reading of the classics that Augustine describes in his Cassiciacum
writings (Vita S. Augustini 22.6; cf. Horace, Sat. 1.4.81). As far as the Rule is concerned, literary activity
has its place within the community – there is, for example, a definite hour designated each day, at which
monks may request books (5.10.) For all practical intents and purposes, however, the instruction that the
Cassiciacum community enjoys at the hands of their master, Augustine, in De ordine has been whittled
down to the weekly reading of his Praceptum “so that you will see yourselves in this little book as in a
mirror and not neglect anything through forgetfulness” (8.2). Augustine’s viva voce presentation has been
replaced by the written record of his instructions, whereas the formation of the aspiring Christian
philosopher in the liberal arts has been limited to a formation in the praecepta vivendi.
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corresponds neatly to the familial language of the Rule, and the Acts 4:32 reference to
being of one heart and mind with one's fellow monastics.95
These instances notwithstanding, it is precisely the superficial differences
between De Ordine and the Rule including, e.g., the fact that the latter is saturated in
biblical quotations and allusions while the former makes no mention of Scripture, that
make Verheijen's project so useful. The Augustine of the Rule thus is not laboring at a
venture wholly unrelated to his first forays into communal living. Rather, his attempts at
crafting even a rhetorically constructed fellowship at Cassiciacum are in many ways kin
to the kinds of communities to which his literary activities would give rise in later
decades. Both texts, for example, share the presupposition that a particular kind of
ascetic formation prepares the soul for its ultimate goal, the contemplation of the divine.
The Rule thus opens with an exhortation to its audience to share life harmoniously
"seeking God."96 This call towards individual and communal pursuit of the divine echoes
throughout the Rule.97 Yet interestingly Augustine singles out communal cohesion as the
measure of individuals' success in this journey of ascent. We encounter the quasi-Stoic
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notion of oikeosis, the increased identification of the self with the other and a
premonition of the ethical formation we will encounter on the broader, ecclesial level in
Ambrose, in the Praeceptum as well. Augustine there argues that "[the monks] will know
the extent of [their] progress as [they] enlarge [their] concern for the common interest
instead of [their] own private interest."98
Both communal structure and the community members' investment in maintaining
it are more pronounced in the Praeceptum than in Augustine's Cassiciacum writings. The
members of the monasterium are evidently expected to take active part in enforcing the
community's ordo. The monastic supervisor in one sense assumes the role Augustine
himself plays vis-à-vis his pupils in the earlier texts, offering instruction and taking
responsibility for the correction of each member. Yet the monks themselves are tasked
not only with responsibility for each individual’s following the praecepta vivendi,99 but
with participating in the judgment of members who breach the order set forth for the
monasterium. Praeceptum 4.9, for example, requires that an offending party who has
proved resistant to private correction be accused "in the presence of all," and face
conviction by the community – even though punishment is ultimately determined and
imposed by the supervisor. The Rule thus evidently assumes a community whose
members, while still focused on gazing at the divine, are also in the process of descent
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Quanto amplius rem communem quam propria uestra curaueritis, tanto uos amplius profecisse noueritis
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from the heights of such contemplation to practical ordering and judicial administration
of a larger whole.
The latter is of particular interest inasmuch as nothing in the Praeceptum hints at
the kind of civic future Augustine foresaw for the young men under his care at
Cassiciacum. The monks who are part of the North African fellowship had no track
towards political service or even, in any obvious fashion, towards the ecclesiastic
equivalent thereof. The latter nevertheless seems to have been part of the trajectory
Augustine envisioned for the men of his monasteria. His correspondence reveals that a
number of the monks, with greater or lesser success, went on to staff the neighboring
sees. Moreover, Augustine’s biographer Possidius, himself a former member of the
monasterium at Hippo and later bishop of Calama, attributes to Augustine a legacy that
was equal parts literary and clerical, with the latter being supplied in part from the
overflowing monasteries (monasteria virorum) populating North Africa in the aftermath
of Augustine’s ministry.100 This final move from contemplation of the divine to
application of what had been gleaned to the ordering and judgment of the community at
large is of course not limited to Augustine's writings. Indeed, in the subsequent section
we encounter a model even more explicitly focused upon this final, sending-out stage in
the context of Ambrose's instructions of the clergy of Milan.

100

Vita S Augustinii 31.8; Geerlings, Possidius: Vita Augustini, 104.

160

4.3.3 Ambrose’s De Officiis: Crafting Clergy in Northern Italy
Readers of Augustine’s Confessions encounter Ambrose initially as a preacher,
and thereafter as a champion of monastic life under whose watchful eye a monasterium
thrives on the outskirts of Milan.101 Ambrose’s own writings similarly indicate a
particular care for the city’s consecrated virgins; his earliest treatises are dedicated to
them – no doubt in part due to the fact that Ambrose, by way of his sister Marcellina,
knew more about this aspect of the Christian life and doctrine than about many others.102
It is all the more surprising that when it comes to coenobitic monasticism, Ambrose’s
corpus or even Paulinus’ account of his life and ministry in the De vita Ambrosii provide
little indication of the bishop’s engagement with such communities.103 Inasmuch as
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For a discussion of Ambrose’s use of virgins to address intra- and extra-ecclesial challenges, see Ariel
Bybee Laughton, Virginity Discourse and Ascetic Politics in the Writings of Ambrose of Milan (PhD diss.,
Duke University, 2010).
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As Étienne Lamirande has noted, “[c]ontrairement à ses modèles, Paulin est médiocrement intéressé au
monachisme” (Étienne Lamirande, Paulin de Milan et la “Vita Ambrosii”: Aspects de la religion sous le
Bas-Empire [Montréal: Bellarmin, 1983], 85). Monks or monasteries appear in the vita in only three places:
The introduction, wherein Paulinus correctly identifies Antony and Paul as hermits (in eremo positorum)
(1,1); the vita’s report of the Callinicum incident (22, 1-2), where insulted monks (monachi) are responsible
the destruction of a synagogue and a Valentinian sanctuary; and finally in the context of an alleged
appearance of Ambrose to certain saintly men in the Orient, concerning which a letter was sent to Milan
(49,1).
The last of these is the most intriguing mention of the three: Depending on one’s translation, the apparition
either occurred in a monastery (in monasterio), or is at the time of Paulinus’ writing preserved in a
monastery at Milan. The latter reading is intriguing inasmuch as it offers, if accurate, Paulinus’ only
reference to a Milanese monasterium, and might confirm thus the mentions such a place receives in the
Confessions and the Vita Martini. Yet the very fact that Paulinus at no other point, and thus nowhere
unambiguously mentions the monastery in question suggests that the prior reading may be preferable.
Lamirande, following Pellegrino, judges this wording to refer to the setting of the apparition (Paulin de
Milan, 85). By contrast, Antonius Bastiaensen favors a reading that points to the preservation of the letter at
Milan (Vita di Cipriano. Vita di Ambrogio. Vita di Agostino. Testo critico e commento a cura di A. A. R.
Bastiaensen [Milan: Mondadori, 1975], 332-333).
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Augustine claims to have learned much from Ambrose, the latter’s impact on his
protégée’s monastic proclivities is difficult to discern, or at least obscured by the vagaries
of textual transmission. In contrast thereto, evidence attesting to Ambrose’s care for the
clergy under his direction rivals or indeed exceeds Augustine’s. A number of Ambrose’s
writings, including his extant epistolary correspondence with local presbyters, thus
indicate a concern for instilling a clear sense of the Milanese clergy as a set-apart
community following distinctive codes of ethics and sharing a distinctively expressed
cast of virtues.
If Augustine’s writings about and on behalf of philosophical elites and North
African monasteria thus represent their constituencies at varying points in the process of
ascent towards and contemplation of divine justice, Ambrose’s instructions to clergy
display the bishop in the process of deploying into their communities men who had
ostensibly already enjoyed the prior stages of spiritual formation. In this process,
Ambrose, like Augustine before him, invoked the aid of ancient philosophical
interlocutors; the writings of the Stoics, mediated to him by Cicero, proved particularly

Even female monastics, the subject and recipients of several of Ambrose’s writings, are largely passed over
in the vita. Where the narrative does mention them, moreover, they do not always feature positively.
Paulinus thus notes Ambrose’s sister Marcellina’s early commitment to virginity, and describes her
dwelling with their widowed mother and a virginal companion in Rome (4,1). This set-up serves merely as
a back-drop for the famous scene in which Ambrose as a precocious boy invites the women present to kiss
his hand in anticipation of his growing up to become a bishop (4, 1-2); once Paulinus has explained the
supposed portent, Marcellina and her companions disappear from the vita entirely. The second mention of
virgins occurs at Sirmium, under the auspices of the “Arian” empress Justina. In the fracas surrounding
demands for the election of a Homoian bishop, one of the “Arian virgins” grabs at Ambrose’s garments
(4,1). Ambrose sharply rebukes her – and indeed by the next morning the woman is dead, divinely struck
down for her insult (4,1-2).
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helpful in this process. Indeed, Ambrose’s educated contemporaries, much like his
twentieth and twenty-first century readers recognized that the virtues the Milanese bishop
urged his clergy to cultivate and express were inspired in part by his own training in the
liberal arts. Augustine, for example, notes with admiration Ambrose's rhetorical skill and
elegant packaging of Christian truth in refined philosophical concepts: "My pleasure was
in the charm of his language,” Augustine writes about his initial forays into Ambrose’s
churches. “It was more learned than that of [Manichean bishop] Faustus, but less witty
and entertaining, as far as the manner of his speaking went. But in content there could be
no comparison. Through Manichee deceits Faustus wandered astray. Ambrose taught
the sound doctrine of salvation.”104 Moreover, while Ambrose might borrow terms and
concepts from classical authors, he did so in the service of the Church. While officium,
the Latin word for “duties” that Ambrose derived from Cicero “is not common in
ecclesiastical books,” Ambrose’s use “for some of his books that are full of useful rules”
baptizes the term for Christian usage, Augustine assures one of his epistolary
interlocutors.105
Contemporary scholarship has not always regarded Ambrose's classical and
philosophical borrowings in such positive light. Harold Hagendahl thus represents one
set of Ambrose’s critics when he accuses the bishop of wholesale plagiarism with regard
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to his ancient sources.106 Other commentators have stopped short of such charges while
still identifying Ambrose as an unoriginal thinker largely dependent on classical
exemplars.107 Even Ivor J. Davidson, one of Ambrose’s most sympathetic modern
readers, opines that Ambrose’s learned pagan contemporaries in perusing the bishop’s
works “must have been disappointed by what they read.”108 Indeed, only relatively
recently have scholars attempted a systematic rehabilitation of Ambrose as more than a
mere church politician, Hellenist, or, at best, mentor to more influential theologians.109
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Ambrose, De officiis, Edited with an Introduction, Translation and Commentary by Ivor J. Davidson,
vol. 1 (Oxford: Oxford University Press, 2001), 64.
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See, e.g., J. Warren Smith, Christian Grace and Pagan Virtue: The Theological Foundation of
Ambrose's Ethics (Oxford: Oxford University Press, 2010); Marcia L. Colish, Ambrose’s Patriarchs: Ethics
for the Common Man (Notre Dame: University of Notre Dame Press, 2005); Christopher Markschies,
Ambrosius von Mailand und die Trinitätstheologie: Kirchen- und theologiegeschictliche Studien zu
Antiarianimus und Neuarianismus bei Ambrosius und im lateinischen Westen (364-381 n. Chr.) (Tübingen:
Mohr Siebeck, 1995). The latter writer’s work in recent years has gone a long way towards rehabilitating
Ambrose as an independent and influential theological thinker. Markschies thus concludes that “[m]ir
scheint . . . die theologiegeschichtliche Bedeutung des Ambrosius darin zu liegen, daß er zugleich ein guter
Kirchenpolitiker und Theologe genannt werden muß und es gerade seine Bemühungen im Übersetzung und
Übertragung, also eine dezidierte Nicht-Originalität, sind, die das Prädikat “guter Theologie” verdienen”
(“War der Bischof Ambrosius von Mailand ein schlechter Theologe?,” Jahrbuch der Akademie der
Wissenschaften in Göttingen 1994 [Göttingen: Vandenhoeck & Ruprecht, 1995], 63-6, 64f).
Marcia Colish offers a concise and well-resourced assessment of the fight over "Hellenization" in recent
Ambrose scholarship (Ambrose's Patriarchs: Ethics for the Common Man [Notre Dame: University of
Notre Dame Press, 2005], 6-9.)
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Pièce de résistance in the scholarly struggle over Ambrose’s theological standing
is the bishop’s best-know and most studied work: De Officiis.110 The latter has attracted
the interest of not only late ancient historians and students of Patristic theology, but also
Classicists interested in the reception of ancient (pagan) writers by their later (Christian)
disciples. Assessments of just how successfully or interestingly Ambrose adopts and
adapts Cicero vary considerably, ranging from aforementioned dismissal of Ambrose's
work as entirely derivative, to arguments for the bishop's careful, even subversive reworking of Cicero's argument.111
Alongside some of Ambrose’s correspondence with his clergy, De officiis also
stands at the center of my inquiry here, inasmuch as this text offers readers the most
sustained vision of the kind of ecclesiastical community Ambrose sought to craft among
both his own clergy and arguably across other Roman sees.112 By the same token,
however, my interest does not lie with sitting in judgment over the quality of Ambrose’s
intellectual engagement with his source, or to determine whether his treatment of Cicero
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The work is frequently and mistakenly identified as De Officiis ministrorum. For a discussion of the
appropriate titling thereof, see Davidson, Ambrose: De officiis, 1-2.
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Recent expositors of the De Officiis as a carefully argued original work include Jed W. Atkins, “The
Officia of Ambrose’s De Officiis,” Journal of Early Christian Studies 19:1 (2011): 49–77; Goulven Madec,
Saint Ambroise et la philosophie (Paris: Études Augustiniennes, 1974), 80–85, 161–166, 344; Raymond
Thamin, Saint Ambroise et la morale chrétienne au IVe siècle: étude comparée des traités “des devoirs” de
Cicéron et de Saint Ambroise (Paris: Libraire de l’Académie de Medicine, 1895), 250–278, 292–309; J. T.
Muckle, “The De officiis ministrorum of Saint Ambrose: An Example of the Process of the Christianization
of the Latin Language,” Medieval Studies 1 (1939): 63–80; Colish, Stoic Tradition, 2.70; Otto Hiltbrunner,
“Die Schrift ‘De officiis ministrorum’ des hl. Ambrosius und ihr ciceronisches Vorbild,” Gymnasium 71
(1964): 174–189. For a (somewhat dated) survey of the basic positions on the text’s aims and their major
representatives, see Ivor J. Davidson, “Ambrose’s De Officiis and the intellectual climate of the late fourth
century,” Vigiliae Christianae 49 (1995): 313-333, 314-315.
112

See, e.g., Davidson’s suggestion that “[i]n De officiis Ambrose aims to substitute for the Ciceronian
political counsel a new vision of the glories of spiritual leadership, which will be studied by ecclesiastics
throughout these [Northern Italian] neighbouring territories” (De officiis, 62).
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should be categorized primarily as a synthesis of Christian and philosophical values or as
an attempt at supersession. Rather, I seek to assess the vision of community and intraand extra-communal justice Ambrose crafts for his clergy, and the ways in which the
latter differ from those set out in Cicero's own work by the same title.113 As will become
apparent, the parallels between both are considerable. Ambrose both recognizes the
centrality of iustitia to the workings of state and church and relies upon Stoic principles
for the virtue’s articulation and derivation. These similarities notwithstanding, however,
Ambrose’s grounding of justice in the ecclesial community rather than the state results in
the development of a differently nuanced understanding thereof – one that, Ambrose
avers, will appeal to both Christians and their non-Christian contemporaries.
4.3.3.1 Iustitia and Beneficentia in Cicero and Ambrose
The most obvious difference between Cicero’s and Ambrose’s expositions of
“duties” involves the treatises’ putative audiences and, by extension, these audiences’
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That De Officiis does more than showcase Ambrose's philosophical acumen or exegetical prowess –
indeed, that its aims go beyond defining virtue for the individual Christian – is, of course, a premise that
veers dangerously close to identifying authorial intent for the work. Once again, however, my aims are
more limited and my claims more modest. While Ambrose's intent in composing De Officiis are thus
beyond our grasp, we have evidence of the treatise's reception by other clergy in the decades immediately
following its composition. Possidius of Calama in his biography of Augustine thus mentions on two
occasions that Augustine sought to pattern aspects of his North African community life according to
Ambrose's book: In Vita Augustini 27.1-3, Possidius thus describes the various principles by which
Augustine arranged the administration of his see, which in 27.4 Possidius notes he "quod instituto sanctae
memoriae Ambrosii compererat." Moreover, in chapter 24, Possidius reviews a number of Augustine's
guiding principles, noting "[e]t hoc ipsum etiam venerabilis memoriae Ambrosius in talibus necessitatibus
indubitanter esse faciendum et dixit et scripsit." (The reference here appears to be to De Officiis 2,136ff.)
While Ambrose thus may or may not have succeeded in instilling by way of De Officiis or his personal
correspondence a vision of clerical community in the Milanese clergy under his immediate care, other
bishops – including those like Augustine familiar with and themselves impressed by Cicero – certainly
received the text as authoritative guidance for the structuring of their sees.
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responsibilities vis-à-vis their respective communities. Cicero thus addresses his son,
Marcus, and those similarly situated to enter a life of civic service – the “actual and
potential statesmen, the Roman ruling elite.”114 While the young man has studied
philosophy in Athens for quite some time and, Cicero suggests, is encouraged to do so
indefinitely, just as long as he makes proper progress, to learn about moral duties will be
of particular import for him: “[f]or no phase of life, whether public or private, whether in
business or in the home, whether one is working on what concerns oneself alone or
dealing with another, can be without its moral duty; on the discharge of such duties
depends all that is morally right, and on their neglect all that is morally wrong in life.”
(1.2)
Beyond this literary conceit and the book’s reputation as a “timeless classic” lie,
of course, rather more pointed and historically situated motivations for Cicero’s work;
composed in 44 B.C.E., around the same time Cicero wrote his First and Second
Philippics, De officiis reads as a sharp critique of the Roman infatuation with honor and
glory that, to Cicero, threatened the Republic by elevating men like Crassus, Antony, and
Caesar.115 By reforming the Roman system of civic ethics and tempering the virtue of
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A. A. Long, “Cicero’s politics in De officiis” in Justice and Generosity, 213-239, 214. Marcus, roughly
twenty years old at the time of the treatise’s composition and a student in Athens, was apparently burdened
rather than blessed with the legacy of his famous father and had proven an indifferent scholar thus far. Cf.,
e.g., Maurice, “Le fils de Cicéron, destinataire du De officiis,” Bulletin de l'Association Guillaume Budé 2
(1962): 198-213.
115

Ciero identifies the first of these as being seduced by wealth and a life of comfort, but singles out
Caesar (and by implication Antony) as among that “great majority of people . . . [who] when they fall a
prey to ambition for either military or civil authority, are carried away by it so completely that they quite
lose sight of the claims of justice” (De officiis 1.8.25-27). Cf. Long’s discussion of Cicero’s motivations for
composing the work in “Cicero’s politics in De officiis,” 223-233.
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courage with that of justice, De officiis thus participates in Cicero’s efforts to turn the
political tide.
Writing over four hundred years after Cicero, Ambrose's context and intended
audience obviously differed considerably from those of his literary predecessor: The
Republic had become an Empire; Rome had ceded imperial pride of place to Milan as
well as to the only recently expanded Constantinople; the Emperor had more or less
reluctantly abandoned the mantle of the empire's chief priest, and the altar of victory had
been removed from the steps of the senate. Moreover, a new cult, centered around a man
born decades after Cicero's death, had expanded so significantly that its adherents could
now aspire to not only regarding themselves as a separate society but to appropriating the
central texts of Rome's own history for purposes of defining their existence. It is surely a
sign of both the drastic change and the relative continuity the Roman state experienced
during this era that it was to the leaders of this new religion that Ambrose addressed his
own version of Cicero’s treatise.
For all their differences, the two works indeed share considerable commonalities
– not least of all since their authors come from a similarly elite stratum of Roman society,
educated in Cicero’s philosophical traditions and apprenticed on the cursus honorum.
Ambrose, too, might have had a broader audience in mind than his "children" – the clergy
of Milan – vis-à-vis whom he claims to exercise the teaching authority imparted to him
by his office.116 Most pressingly, however, whether Ambrose's aim involved the
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Ambrose, De Officiis 1.1. Ambrose nevertheless throughout the work makes clear that clergy are among
the privileged audience for this work. While aspects of the text are thus broadly applicable, advice on
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replacement of Cicero's classic work and its insinuation into the hands of secular powers,
as, e.g., Wolf Steidle and Klaus Zelzer have argued,117 or whether his primary readership
confined itself to clergy and future clergy who, like Augustine, were in a position to
appreciate the bishop's literary efforts, Ambrose's work,118 much like Cicero's own, crafts
a vision for a society and the comportment of its leaders. Indeed, while Ambrose's
dependence on and at least occasional departure from his Ciceronian model are
undeniable, his very choice of exemplar suggests that he regarded the work as one
congenial to his own pedagogical aims.
That the priorities that shape Cicero's work appear in Ambrose's book as well is
thus not particularly surprising – nor, if one cedes to Ambrose a more than merely
plagiaristic or otherwise derivative approach to the text, is the fact that Ambrose's most
trenchant modifications pertain precisely to those high values. The central focus of
Cicero's De officiis is thus iustitia, justice, "in which is the crowning glory of the virtues
and on the basis of which men are called "good men" (1.7.20). Without justice, Cicero
avers, the other cardinal virtues – wisdom, moderation, and courage – are not-so-splendid

particular topics – e.g., relatives’ desire to obtain for themselves aspects of clergy’s personal fortune that
has been dedicated to their ministry, or clergy’s reluctance to adjudicate disputes between more or less
influential members of their congregations – thus target the particularized needs of Christian ministers in an
urban setting.
117

See, e.g., Wolf Steidle, “Beobachtung zu des Ambrosius Schrift De officiis,” Vigiliae Christianae 38
(1984): 18-66; “Beobachtung zum Gedankengang im 2. Buch von Ambrosius, De officiis,” Vigiliae
Christianae 39 (1985): 280-298; Klaus Zelzer, “Zur Beurteilung der Cicero-Imitatio bei Ambrosius,”
Wiener Studien 11 (1977): 168-191; cf. Neil McLynn, Ambrose of Milan, 255-257.
118

Cf., e.g., Ambroise, Maurice Testard, Les devoirs: texte établi, traduit et annoté, 2 vols. (Paris: Les
Belles Lettres, 1984–92), I.26-28.
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vices, inasmuch as they threaten to undermine the shared basis of communal life:
Courage without justice thus tends to barbarism, wisdom to treachery, and so forth
(1.19.62-4). Only justice which sets strictures and limits for retribution and orders
matters of personal and communal property and obligation allows these virtues to
devolve to the benefit of the state.
Iustitia, Cicero avers, consists of the ability to rightly assign to each his own
(suum cuique). This takes the form of, on the one hand, not harming another unless
provoked by a prior wrong. Even in those cases, the just individual exacts punishment
for injury only up to the limit of the harm inflicted, resulting in restitution rather than
immoderate vengeance (1.7.23). On the other hand, justice distinguishes between private
and public property. Originally, Cicero concedes, all property had been public, and only
with time, conquest, apportionment, and so forth, had aspects of what was formerly
public come into private possession (1.7.21). While private ownership thus represents a
compromised state vis-à-vis humanity’s origins, iustitia imposes limits upon the process
of wrongful privatization: the just individual accordingly does not overreach,
appropriating for himself only what is justly his rather than seeking to deprive her
neighbor – by violence, trickery, or faithless dealing – of his property (1.7.23).
Justice, in other words, imposes a minimum structure upon society, ensuring that
commercial exchange and interpersonal relations can be conducted without fear for life,
limb, or property, as long as individuals conduct themselves within these strictures.
Closely allied to justice, however, is another virtue, "charity, which may also be called
kindness (beneficentia) or generosity (liberalitas)." Inasmuch as justice provides the
170

basis for social ordering, charity sweetens the deal by allowing for an accounting for the
social ties that bind members of society to one another. By way of personal service or
gifts, the just and charitable individual is thus able to ransom prisoners, assist the needy,
deal generously with his business partners “as far as his interests will permit and perhaps
even a little farther” (2.18.64).
Absolving oneself of the social obligations that come with wealth and power
benefits not only the individuals involved, but also society as a whole. It is, moreover,
the natural outflow of the process of oikeosis, the process of identifying the other and her
interests with the self, first on the basis of familial ties, and thereafter expanding outward,
to the point of eventual identification of oneself with the whole world.119 Cicero does not
argue with the Stoic conception per se, but is nevertheless intent to retain an "inner
circle" among the ever-expanding identification with the other – namely that of the
Roman Republic. The fellow feeling that binds citizens together issues in the well-being
of the community, defined at the level of the Roman state, being the criterion for both
honestum and utile – for both that which is honorable and that which is useful.
Ambrose, working largely within Cicero's framework, similarly emphasizes
justice as central to the construction of community. Although initially subordinated to
prudence, the practical wisdom that Ambrose identifies with pietas – faith in God through
Christ –, justice "aids the community and fellowship that exists between us" and "is never
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For a discussion of Cicero’s appropriation of Stoic sources to forge human justice at the intersection of
social oikeosis – “from below” – and original design – “from above”—see, Malcolm Schofield, “Two Stoic
approaches to Justice” in André Laks, ed., Justice and Generosity: Studies in Hellenistic Social and
Political Philosophy. Proceedings of the Sixth Symposium Hellenisticum (Cambridge: Cambridge
University Press, 1995), 191-212.
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without relevance, no matter what the place, or the person, or the time."120 Like Cicero,
Ambrose distinguishes between iustitia proper, on the one hand, and charity
(beneficentia). Yet while Cicero considers kindness (benevolentia) and generosity
(liberalitas) as virtual cognates, differing only in the kind of service each offers to the
recipient, Ambrose takes systematization a step further: the two terms are not synonyms
but components of charity, the one, benevolentia, designating the goodwill that inclines
one towards one's neighbor, the other, liberalitas, reflecting the action that issues from
such goodwill. Both must work in tandem, Ambrose explains: To extend charity without
goodwill is scarcely worthy of praise, just as empty goodwill – where the potential for
active generosity exists – is worthless (1.30.143).
In his discussion of iustitia, Ambrose offers a strong critique of the virtue as
discussed by Cicero: Not only is the repayment of injury with injury forbidden to a
Christian (1.28.131),121 the suum cuique principle that would have individuals distinguish
rightly between private and public property reflects a distinctly un-natural state.122 In the
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Ambrose reiterates these notions on several occasions, including the already cited Commentary on
Psalm 118.16.14.
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This issue emerges as rather thornier in Ambrose’s correspondence than it appears in De officiis. The
absolute prohibition against avenging oneself is thus something Ambrose reiterates in his advice to bishops
and clergy; Ambrose thus sharply censures those bishops pushing for capital punishment of Priscillanist
Christians, comparing them to the Pharisees and Scribes prepared to stone the woman caught in adultery
(Ep. 26.3). Christians who were not part of the clergy but served in other official capacities did not face the
same limitations. When consulted by a judge who apparently experienced some anxiety about sentencing
others to death in the course of his duties, Ambrose advised that while the church would not condemn him
for doing his duty, mercy and forbearance would be even more pleasing stances. After all, Ambrose
reasoned, “[e]ven heathen are, I know, wont to boast that they have borne back their axes from their
provincial government unrestored by blood. And if heathen do this what ought Christians to do?” (Ep. 25.3)
122

Ambrose concedes that Stoics have rightly reached this conclusion as well. That they have done so,
however, is the result of their studying “our Scriptures” (scripturis nostris), and gleaning such insights from
the creation narratives of Genesis and the psalms (1.28.133).
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original goodness of creation, Ambrose thus argues, all goods were public, with even
“man [being] created for the sake of his fellowman” (1.28.134); private possessions do
not enter into consideration until after the Fall – and, as will become apparent, even in the
current state of existence need not stand in the way of a re-capturing of that earlier
paradisiacal ideal.123
The sphere in which the latter becomes possible is, of course, the church, a
community whose structure Ambrose ties firmly to both original creation and
eschatological aspiration. This community, as already noted, is constructed by justice,
which Ambrose much like his pagan predecessors defines as giving to each person his
due. What is due to oneself as well as to others, however, must be informed by one's
faith in Christ. Accordingly, the church reflects "the true character of justice" (forma
iustitiae): "Here, the rights of all are common; the church prays in common, works in
common, and is tempted in common. Wherever you find a person who denies himself,
there you have one who is just, and there you have one who is worthy of Christ."
(1.29.142)
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Ambrose’s views on private property have generated a considerable volume of at points widely
divergent assessments, ranging from attempts to establish Ambrose as a proto-Marxist (cf., Arthur O.
Lovejoy, “The Communism of Saint Ambrose,” Journal of the History of Ideas 3.4 [Oct., 1942]: 458-468),
to placing him alongside Cicero as a champion of private property as the cornerstone of a just society.
Neither extreme is a likely reflection of Ambrose’s views on the subject; indeed, the reader encounters a
nuanced pragmatism in Ambrose’s day-to-day dealings with clergy and congregation that stops far short of
Augustine’s insistence upon clergy divesting themselves of all private property without, however,
condoning greed, or unwise or excessive use of possessions. The incident that precipitated Ambrose’s Ep.
82 regarding a property dispute between a bishop and his siblings discussed infra in Chapter 4 offers a
glimpse at the challenges and opportunities property ownership posed for particularly wealthy Christians in
Ambrose’s Milan.
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Moreover, Ambrose like Cicero and indeed the Stoics envisions oikeosis as the
foundation of justice: it is, in other words, by virtue of one's most intimate bonds that one
comes to understand and act justly. Interestingly, however, those most intimate bonds for
Ambrose are not or are only qualifiedly within the realm of the biological family. Within
the same house, Ambrose argues, can exist people who are "kin" to one another only in
the most rudimentary sense and who do not share one another's nature in anything but
name – a proposition in support of which he cites Esau and Jacob (1.33.171). Rather, it is
the church that shapes or re-shapes a Christian's understanding of justice. Goodwill
(benevolentia), Ambrose acknowledges in a passage echoing Cicero and other, Stoic
understandings, "began in the first place with the personal relations which make up the
family . . . and the, progressing through different levels of relationship, it completed its
circuit in the ties which bind us together in our various cities (1.32.169; 217).” However,
goodwill "is increased124 by the communal nature of the church, by our partnership in the
faith, by our fellowship as initiates, by our kinship as recipients of grace, and by our
communion in the mysteries (1.33.170; 217)." It is only in this true, spiritual family,
wherein Christians submit to new fathers and embrace new brothers, that a new kind of
justice is formed.125
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Davidson here translates "enhanced," which is certainly faithful to the term's definition. I understand
Ambrose, however, to propose a significant remodeling of the Ciceronian and Stoic concept of
benevolentia and its origins. The difference, in other words, is not merely quantitative but qualitative. The
Christian family and the understanding of iustitia and benevolentia proper thereto thus take the place of the
“natural family.” The common instinct humanity shares with animals (cf. 1.27.128) is replaced by
humanity’s re-crafting into the image of Christ.
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Cf. also De officiis 1.27.127, wherein Ambrose seeks to establish a hierarchy of obligations extending
from God to one’s Fatherland and one’s parents to the outer reaches of social and civil community. While
the lower levels of this hierarchy thus echo Cicero, Ambrose’s placement of God in central position allows
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Practically speaking, of course, Ambrose acknowledges that some of the
hierarchies of oikeosis – Stoicially conceived – remain in place. One's practice of
benevolentia and assessment by way of iusititia are situationally bound as well as
affected by the bonds of "nature," philosophically conceived. A friend might thus
become closer to one than one’s own brother, but obligation to one's family members,
while qualified, is still foremost among even the clergy person’s duties.126 Similarly, to
return a favor – to, in other words, comply with the systems of patronage Ambrose knew
so well – is a duty that exceeds generosity to those who might be in greater need have not
been of similar benefit to oneself (1.31.160). Perhaps most revealingly, those who have
been once rich but have lost their fortune – even through their own fault, although by
preference through that of others – must be accommodated in their situationally and
socially specific need: they are to benefit from one's generosity ahead of those who, while
similarly poor, have never tasted riches or experienced the fall from worldly esteem.127
All this makes Ambrose's a rather hybrid system of justice, and presses his clergy with a
smattering of differently reasoned demands – as one might perhaps expect in light of
Ambrose's and his subordinates' self-conscious work at the juncture of church and

for a qualification of the latter’s scheme. I am grateful to J. Warren Smith for pointing out both the passage
and its implications for Ambrose’s hierarchy of ethical obligations.
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See 1.34.174 for a discussion of the possibility that one’s neighbor might become closer to one than a
brother; cf., however, Ambrose’s assertion that “it is better that you should give assistance to your own
flesh and blood yourself, for it is a disgrace for them to have to ask others for support or to beg for help
when they find themselves in some hour of need” (1.30.150; 205).
127

Cf. Ambrose’s observation that “anyone who once enjoyed riches but has since fallen on hard times”
should receive “particularly prompt assistance” (1.30.158; 209).
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saeculum. As of yet unaddressed, however, remains question of how these conceptions
of iustitia and, part and parcel thereof, benevolentia, are to manifest themselves in the
lives of actual priests and bishops.
4.3.3.2

Ambrose’s Justice: Personal, Ecclesial, Communal.
Justice, for Ambrose, might perhaps be best described as the "guarding virtue."128

When cultivated and informed by faith in Christ, a quality designated by Ambrose as
prudence, justice thus keeps watch over both the person who possesses this virtue as well
as over the individual's neighbor. In each scenario, justice operates on the basis of the
suum cuique principle adapted to a specifically Christian understanding, Ambrose argues.
When focused inward, justice allows the just man to distinguish between the true self and
the passions, and, in conjunction with the virtue of courage, to counteract these
appropriately.129 Accordingly, where one encounters a person who denies himself, there
one encounters justice (1.30.142). Discernment of this nature is, of course, of undeniable
value to any Christian and particularly to clergy who, as Ambrose reminds his audience
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See, e.g., Ambrose's definition of justice as "being a good guardian of another's rights and protector of
its own, thus maintaining for each his own” (De officiis 2.9.49).
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Cf. 1.29.142. Ambrose takes up a similar theme in Ep. 43, where he expounds in depth the theme of the
just man as one who keeps his passions in check. Such a one is, among other things not bowed down by
sadness nor broken by injury, which is not harassed by suspicion, nor excited by lust, whom the passions of
the body do not overcome, whom no desire of vanities or charms of pleasure disquiet and disturb.” In him,
quite appropriately, all virtues work together, so that he is “able easily to curb the irregular sallies of light
passion, set bounds to his pleasures and desires, clear up ambiguity by an equitable judgment, by tranquility
of mind settle what is doubtful, and with all the strifes of the mind and body reconciled, so to speak,
preserve in a just balance the concord of the exterior and interior man unimpaired, stilling them as they lie
within his own breast” (Ep. 43.12).
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at regular intervals, must be beyond reproach.130 In De Officiis, however, Ambrose is
more and more obviously interested in iustitia's other, outward-directed dimension. In
this capacity, Ambrose knows justice to be not only the cornerstone of Cicero's
systematization of the cardinal virtues, he also acknowledges it to be the civic virtue par
excellence: without it, Ambrose notes, no state can exist, no public ruler persevere – and
neither, the audience infers, can the church if its leaders are not fundamentally just.131
Within the church the commitment to grant to each his or her own expresses itself
fundamentally in terms of aequitas, the (qualified) principle of treating everyone
according to the same principles. Ambrose accordingly exhorts his audience to not grant
special treatment to the wealthy when deciding a suit; the poor bear Christ's image just as
much as, or indeed even more so than, their rich accusers.132 Indeed, Ambrose goes so far
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For a discussion of the need for clergy to be impeccable exemplars of virtue, see, e.g., De Officiis
2.12.60-63. This necessity appears particularly in instances where clergy prepare to offer advice to others.
After all, as Ambrose asks on several occasions, why would anyone heed advice from a person who is not
her superior? (2.12.62) Ambrose also takes up this theme in his letters to different clergy; see, e.g., his
instructions to Irenaeus in Ep. 28, wherein Ambrose argues that “[t]he dignity of the priesthood claims for
itself a sober and unruffled calmness, a serious life, an especial gravity. How can he be respected by the
people, who is in nothing distinct from the people, or different from the multitude? And what can a man
look up to in you who recognizes himself in you, who sees nothing in you which is beyond himself, and
who finds in you, to whom he deems respect to be due, the things which he blushes at in himself?” (Ep.
28.2)
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Justice, Ambrose argues, accordingly “is never without relevance, no matter what the place, or the
person, or the time” (1.29.139; 197). It is the virtue par excellence of wise rulers like Solomon, particularly
inasmuch as Ambrose reiterates on several occasions its community- and human fellowship-affirming
qualities. Cf., e.g., 1.28.130, 1.28.136.
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Ambrose's focus on fiduciary forms of justice – including, e.g., the circumstances under which a deposit
is to be returned, the use of clergy moneys for the ransoming of captives, or the inviolability of a widow's
financial investment – seems to reflect the bishop's anxieties for his clergy more broadly. Plainly put,
money seems to have been the root of all evil among the priests and deacons of Milan. Ambrose thus
provides extensive guidelines of how and under what circumstances clergy are to dispose of their goods; he
shies away from mandating, as Augustine later would, that all clergy divest themselves of their possessions
(1.30.149). To do so is praiseworthy, Ambrose acknowledges, but so is retaining enough of one's
possessions to not become a financial burden to the church. In the latter, and apparently far more common
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as to claim that to be free of greed is a kind of justice in itself.133 With this caveat in
mind, Ambrose argues, sound advice and unbiased judgment prepare for clergy a way
into the hearts and minds of their fellow citizens. Like Solomon, a just priest will attract
to himself clients and onlookers from all over the world. Indeed, Ambrose observes with
perhaps a touch of naiveté, if any member of the clergy were to share Joseph's virtues,
"[w]ho would not have regarded such a man as the right individual to consult on a
personal matter?" (2.11.59; 301)
When a bishop or presbyter thus sets out to adjudicate a case between Christians
or offer counsel to a fellow believer, Ambrose suggests, the principle of oikeosis, the
familial affection and identification with the other that Christians practice among one
another, ought to enable him to treat all parties equally and as such arrive at a
demonstrably just verdict.134 Indeed, while all Christians must aspire to being formed in
the Christian understanding of iustitia, it is the bishop’s task to bring it to its fullest

scenario, however, clergy required guidance on how to use their moneys responsibly – to not give to
excess, without being or being perceived as stingy (2.15.68-16.85). Yet the truly just clergy person could
also use his gifts in such a way as to recommend himself and the gospel to outsiders. Indeed, while sound
judgment required men who possessed both prudence and justice, as between the two the latter is the
preferable virtue for “we are far readier to entrust ourselves to someone who is just than to someone who is
prudent, to use the common way of putting it” (2.8.43; 293).
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Ad summam novimus quod pecuniae contemptus iustitiae forma sit (2.27.133; 342).
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Ambrose is not blind to the real pressures clergy might face when approached for adjudication of his
case by an influential plaintiff. In these cases, Ambrose advises, clergy are better off refusing to give
judgment in the first place; inasmuch as no one can compel them to do so, once a case has been accepted,
the clergyman is bound to adjudicate it in accordance with iustitia (2.24.125). Ambrose’s correspondence
similarly suggests that once a bishop or member of the clergy had chosen to accept a case, he had to see it
through to its bitter end. Ambrose’s letter concerning the case of Bonosus thus argues that for the priestly
judges, “[h]aving taken upon yourselves this judgment, it is now your part to form your decision on the
whole question, to give no power of retreat or escape either to the accusers or the accused” (Ep. 56.1).
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expression: “According to the model of the master will be the condition of the whole
house. But if this is required in a family, how much more in the Church, where both rich
and poor, bond and free, Greek and Scythian, noble and plebeian, are all one in Christ
Jesus” (Ep. 63.85). The shared bond enables the adjudicating clergyperson furthermore to
take into account each party’s interests on both the material and the spiritual planes.
When confronted with a complex case involving property claims between Marcellus, a
fellow bishop, his sister, a consecrated widow, and a third brother, Ambrose can therefore
commend Marcellus that in surrendering the property to his siblings he has “gained [a]
complete and glorious . . . victory,” inasmuch as his (apparently reluctant) relinquishing
of his claim has once again reunited the siblings.135
Moreover, such Christian principles of justice can be fruitfully and indeed
attractively extended to those who are not yet within the church as well. The latter is
partly the result of Roman society forming a larger circle around the community of
Christians dwelling therein in Ambrose’s thought. Christians, particularly clergy,
therefore must take into account the well-being of the state in their assessment of what is
just: while priests and deacons must thus honor oaths and financial deposits under most
circumstances, certain wrongful aims on the part of one reclaiming their valuables justify
or even require the ministerial fiduciary’s breaking his word. As examples for such
instances, Ambrose notes the case of the madman planning suicide, or that of one seeking
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Ep. 82.9. Interestingly, in cases involving clergy, the church must be considered a party as well,
Ambrose’s ruling suggests. Happily, Ambrose’s solution also addresses the needs of this silent participant,
for “nothing is lost to [the Church] which is gained to piety; for charity is no loss but a gain to Christ,
charity also is the fruit of the Holy Spirit.”
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to use the money to harm the church. Most telling, however, is the example of one who
intends to use the funds to plot treason against the state.136 Self-harm, harm of the church
and harm to the Empire all equally require the prudent judge to compromise his otherwise
inviolable commitments.
Part of Ambrose’s reasoning undoubtedly had to do with his frequently re-iterated
assertion that the laws of the Roman Empire were being both handed down and enforced
by Christian emperors. In his report to Gratian on the proceedings of the council of
Aquileia, Ambrose could thus “remind” the Emperor of the latter’s law prohibiting
assembly to particular groups, noting that “by now again interdicting their meetings, [you
would] cause respect to be paid, in the first place to the catholic church, and next to your
own laws.”137 The interests of the church and the imperial laws here coincide but are not
coterminous. Similarly, Ambrose makes clear that the values of church and the Roman
state are not fully congruent with one another, nor is virtue expressed in identical ways in
these. Both entities are nevertheless sufficiently related, or perhaps: sufficiently
intertwined, that Christian justice is not only intelligible to outsiders, Ambrose argues,
but will win their favor.

4.4 Conclusion: Paternus’ Problem.
Ambrose’s and Augustine’s visions of how Christians ought to think about justice
are as striking in their commonalities as they are in their differences. Augustine crafted
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De officiis 1.30.144.
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Ep. 10.12.
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his De ordine within the same decade or even half-decade of Ambrose’s De officiis, and
no more than twenty miles from the latter’s cathedra. Augustine and his companions
could refer to Ambrose as “our priest,” and while the younger man makes mention only
of having heard Ambrose preach on Sundays and observed his private devotions from a
distance, Augustine’s professional standing as a teacher of rhetoric and his apparent
fascination with Ambrose must have drawn him to observe the bishop in the process of
giving judgment. Possidius thus claims Ambrose, and particularly the De officiis, as the
inspiration for much of Augustine’s episcopal comportment;138 whether Ambrose’s
savoir faire as an arbiter encouraged Augustine’s careful, if perhaps not enthusiastic,
exercise of his own judicial duties is less clear.
Both works, moreover, bear traces of their authors’ formation in late ancient
philosophy, and their more or less tacit assent that such writings, when appropriately
contextualized, held merit for Christians. Perhaps more tellingly still, both Ambrose and
Augustine selected classical interlocutors for whom justice and its role in the formation
of communities was of central importance. Such an emphasis is thus readily apparent in
Cicero’s De officiis, yet Augustine’s Pythagorean and Neoplatonic interlocutors are
frequently similarly invested in the administration and adjudication of communities –
even if said investment is not always as readily apparent.
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In Vita S. Augustini 27.1-3, Possidius has Augustine describe the various principles by which he
arranged the administration of his see, upon which Possidius follows up in 27.4 by noting "quod instituto
sanctae memoriae Ambrosii compererat." Moreover, in chapter 24, Possidius once again reviews a
number of Augustine's guiding principles, noting "[e]t hoc ipsum etiam venerabilis memoriae Ambrosius in
talibus necessitatibus indubitanter esse faciendum et dixit et scripsit." The reference here appears to be
to De officiis 2,136ff.
.
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Yet Augustine’s Cassiciacum, just like his North African monasteries, stood at
considerable aspirational and intellectual remove from Ambrose’s Milan. Nor is that
difference merely the result of Ambrose’s and Augustine’s different choice of
philosophical dialogue partners. Undoubtedly, Ambrose adapts Cicero’s vision of the
virtuous statesman to that of the Christ-like bishop whereas Augustine crafts the ideal
head of a philosophical school into the teacher of a Christian academy. Yet their
respective selections of interlocutors reflect less the source material each author
happened to encounter, and more the difference in setting for which they sought to craft
visions of community and justice, and their different theological foci.
Augustine derives his understanding of Christian justice from the original
ordering of the universe and its Creator. Divine justice draws to itself all that bear its
pattern – the imprint of a natural law that becomes fully apparent in and accessible only
to the wise. Through the orderly pursuit of knowledge, the Christian philosopher gleans
insight into the divine nature, and in turn receives the ability to not only participate
herself in this primal harmony, but to assist others in doing so. In this context, judging is
a participation of the divine setting-in-order, both for oneself and for one’s community.
The latter is part and parcel of the Christian philosopher’s obligations, yet, as in
Augustine’s Neoplatonic models, it is the outflow of one’s own achievement of inner
order and contemplation of the divine that is revealed in said order.
The young, pre-baptismal Augustine’s vision of justice and human attainment
thereto is obviously somewhat at odds with the later Augustine’s considerably less
positive assessment of theological anthropology. Whereas humanity in the Cassiciacum
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dialogues might hope or even expect to learn from creation about the nature of God and
about how to approach the divine, the later Augustine will argue for the Fall’s allobscuring impact that has not only damaged the beauty of the initial order but prevents
un-regenerated humanity from appreciating even its traces.
The latter vision is, perhaps surprisingly, more in line with Ambrose’s
understanding of justice as expressed in his instructions to clergy. Like Augustine and
indeed like his Stoic interlocutors, Ambrose thus regards justice as grounded in the
primal order of creation from which no rightly ordered society must deviate. On the
other hand, Ambrose is far less confident in the ready accessibility of a natural law,
implanted at creation, than either the Stoics or the young Augustine. While the natural
law had indeed been in place prior to Adam’s transgression, it was lost in the Fall and
thus necessitated the granting of the written, Mosaic law.139 Natural law may, in fact,
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Ambrose is anything but univocal on the question of the Fall and the heritability of Adam’s sin. As
Marcia Colish has noted “assimilation of nature and natural law to the law of God is a theme that occurs
repeatedly in Ambrose’s exegetical and ethical work [which h]e handles . . . very inconsistently in works
large and small throughout his oeuvre” (The Stoic Tradition from Antiquity to the Early Middle Ages, vol.
2: Stoicism in Christian Latin Thought through the Sixth Century [Leiden/New York: E.J. Brill, 1990], 52).
One potential path through the thicket that Colish, to the best of my knowledge, does not explore comes
from Ambrose’s Ep. 73. While the latter, too, is only “occasional,” inasmuch as it reflects Ambrose’s
attempt to explain the necessity of giving the Mosaic law if, in fact, its only effect was to entangle
humanity in sin, Ambrose here sets forth the relationship between natural and written law for his
correspondent’s benefit as follows:
[H]ad men been able to keep the natural Law, which our God and Maker implanted in the breast of each,
there would have been no need of the Law, which, written on tables of stone, tended rather to entangle and
fetter the infirmity of human nature, than to set at large and liberate it. . . . Adam broke this Law, seeking to
assume to himself that which he had not received, that thus he might become as it were his own maker and
creator, and arrogate to himself divine honor. Thus by his disobedience he incurred guilt, and through
arrogance fell into transgression. Had he not thus violated his allegiance, but been obedient to the
commands of heaven, he would have preserved to his posterity the prerogative of nature and the innocence
which he possessed at his birth. Wherefore as by disobedience the authority of the Law of Nature was
corrupted and blotted out, the written law was found necessary; in order that man, having lost all, might at
least regain a part; attaining by instruction to the knowledge of that which he had received at his birth, but
had subsequently lost (Ep. 73.2, 5).
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still be part of the basic human make-up, but it remains sufficiently obscured as to not
figure prominently in Ambrose’s judicial reasoning. Instead, the central figure for
Ambrose’s account of justice is Christ, not as the agent of creation, but as the agent of
regeneration.
In the context of the incarnation and its aftermath, Ambrose suggests, Christians
have access to a kind of re-creation that renews their potential to live lives ordered to a
pre-Fall understanding of justice. Ambrose’s vision, however, is ultimately ecclesially
oriented: the individual Christian is not raised from the font with her grasp of natural law
fully intact. Instead, that sense must be formed in the context of the church, the concrete
emulation of the bishop’s and clergy’s exemplars, and the re-formation of the Christian’s
ethical sensibilities within the context of this new family. By the same token, however,
Ambrose’s vision of justice, once realized in the person of the bishop and his clergy, is
not limited to the ecclesial setting. Rather, Christian justice is actively attractive,
designed to draw in outsiders. The latter is in part due to the shared understanding of
natural law and the latter’s function as a potential point of contact between Christians and
their philosophically oriented contemporaries. Imperial law, too, Ambrose argues, has
the potential to echo Christian notions of justice when enacted by Christian emperors –

Ambrose here treats the written law as a partial and, with the advent of Christ, obsolete replacement for the
natural law that was initially written onto human hearts but the apprehension (if not the reality) of which
was lost in the Fall. This reading strikes me as consonant with Ambrose’s treatment of natural law in De
officiis and in other aspects of his correspondence.
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and particularly by those advised by bishops.140
Unsurprisingly, when bishops were called upon to give judgment or proffer legal
advice, their opinions frequently made reference to more than one kind of iustitia,
drawing upon imperial law, popular philosophical understanding, and Christian
reinterpretation of the latter as each writer deemed appropriate. The case of Paternus,
first alluded to in this chapter’s introduction, provides an illustrative example. Therein,
as already noted, Ambrose sought to impress upon an influential (and putatively
Christian) man that marrying his son to that man’s niece, his granddaughter by another
child, was impermissible by all standards.
Ambrose initially makes reference to the “Divine Law,” the Mosaic prohibitions.
The latter, Ambrose argues, prevent marriage even between cousins, family members
related in the fourth degree.141 A fortiori, said prohibition must also apply of family
members related more closely still, including marriage between a woman and her uncle.
Interestingly, however, Paternus seems to have come prepared for Ambrose’s invocation
of biblical precepts with his own hermeneutic: Inasmuch as the Scriptures do not
explicitly forbid the kind of union he had conceived for his offspring, Paternus apparently
argued, the marriage should be considered acceptable. Ambrose, not surprisingly, denies
this claim, and offers his own hermeneutic for right scriptural exegesis instead:
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Ambrose is surely not blind to the fact that the latter execution is particularly unstable and even at the
best of times subject to gory excesses – nevertheless, judicial exercise is, for Ambrose, an exercise in
evangelism, so to speak, or perhaps an extension of the vision into Empire and its philosophical elites.
141

Ep. 60.3, 4. The Levitical prohibitions against incest do not include cousins – although intermarriage
between a man and his aunt is explicitly forbidden (Lev. 18:12-14). Ambrose’s basis for his confident
assertion concerning the former and omission of the latter are thus difficult to interpret, except perhaps in
light of Ambrose’s reliance on a particular textual variant.
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But is [such a marriage] lawful, merely because it is not forbidden? By no means;
it has been interdicted by the law of nature, by that law which is in the hearts of
each of us, by the inviolable rule of piety, on the ground of nearness of kin. How
many things of this kind will you find which are not forbidden in the law
promulgated by Moses, but which are yet forbidden by the voice of nature (Ep.
60.5).
Natural law, Ambrose argues, augments the law of Scripture, and informs the
Christian interpretation thereof. Such an argument from nature, highlighting, as Ambrose
does, the offense to Roman pietas that casting suspicion upon the paternal relationship
between children and their next-of-kin constitutes,142 would have been intelligible well
beyond the ecclesial realm. Such natural law informs even imperial legislation, Ambrose
argues, although it is plainly unfitting for a Christian to look beyond the laws of God and
nature to those of the civic authorities, Ambrose argues. Nevertheless, if Paternus will
refuse to listen to Divine Law, rightly interpreted by the bishop, perhaps he will at least
attend to the law promulgated by the Emperor Theodosius that prohibits “any rash union
of brothers’ children.”143
Natural law, Ambrose’s letter suggests, and the writings of the young Augustine
seem to agree, constitutes a middle term between other forms of legislation. A Venn
diagram depicting the standards of just judgment might thus include both imperial
legislation and “Divine law” as subsets, sharing between them only a sliver of overlap, of
the law of nature. Yet, in consulting Ambrose’s other writings, particularly De officiis, it
142

“What is so usual as a kiss between an uncle and a niece, which he owes to her as a daughter, she to him
as a parent? Will you therefore cast suspicion on this kiss of unoffending piety by proposing such a union,
will you deprive your beloved offspring of a sacrament so venerable?” (Ep. 60.7)
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Interestingly, Ambrose seems to have been aware that the law in question was only selectively enforced,
and thus perhaps took the form of a rescript (Ep. 60.9). Both he and Augustine, however, attest to laws of
this nature – including, in Augustine’s case, from an era even preceding Theodosius (cf. De civ Dei 16.15).
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becomes apparent that the relationship between natural law and its Christian counterparts
is somewhat more complex. To fully access the former, Ambrose suggests, the
individual has to be formed in a Christian context: the exemplar of the bishop and his
clergy, as well as the Christological interpretation of philosophical conceptions of justice
alone offer insight into what life according to nature regenerated ought to look like.
As will have already become apparent, biblical interpretation is thus a strand of
judicial and ethical reasoning that runs alongside that of philosophically-informed
reasoning. The conjunction of the two lines of argument is, in many regards, as old as the
Christian religion, or at least as old as its Scriptures, and the development of legal
reasoning and means of arbitration for communal disputes was among its authors’ first
tasks. The following chapter thus represents the counterpart to the present one,
expounding the use of Scripture and exegesis in crafting Christian understandings of what
it meant to judge justly.
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5.

The Wheat and the Chaff: Judging like God

5.1

Introduction: The Feuding Siblings.
“We used to grieve that you were at strife, but your strife has been profitable,

because it has led you to put on the form of the Apostolical life and discipline. Your strife
was unbecoming the priesthood, but this transaction befits even the Apostolic rule.”1
With these diplomatic words, Ambrose concludes his letter to Marcellus, a fellow bishop.
The latter had become embroiled in a lawsuit with his two siblings over a piece of
property. Marcellus’ brother had brought suit in imperial court, which apparently quickly
turned acrimonious – a doubly embarrassing scenario, given that all three siblings either
ranked among the clergy, counted among the viri clarissimi, or had, as in the case of
Marcellus’ sister, pledged themselves to a life of renunciation.2 Amidst delays and
reciprocal accusations of having tampered with the judicial process, the parties eventually
requested that the case be moved to Ambrose’s episcopal jurisdiction.
According to Theodosian Code 1.27.1, such a mutually agreed upon transfer of
the case ought to have proved unproblematic, as long as both Ambrose and the litigants
were prepared to observe certain formalities.3 Indeed, in a case that had already proved

1

Ambrose, Ep. 82.4. Jill Harries offers an extensive and interesting discussion of the various roles
Ambrose's apparent handling of this case seems to have fulfilled. Law and Empire in Late Antiquity
(Cambridge: Cambridge University Press, 2004), 208-211.
2

Ambrose thus refers repeatedly to "you [Marcellus'] holy sister," and emphasizes the "gravity of her
widowed state" (Ep. 82.5).
3

See supra at 75ff.
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lengthy, expensive, and divisive for a socially prominent family the audientia episcopalis
offered considerable practical benefits to all parties. Yet Ambrose claims that both the
parties’ efforts to initiate the case’s transfer, and his own decision to accept the case were
based on altogether more spiritual motives. On the part of Marcellus and his siblings,
Ambrose thus exults – with perhaps a touch of irony – over the “zeal [that] was shown by
Christians to prevent the Prefect from interfering with the jurisdiction of the Bishop.”4 He
in turn, he avers, accepted the transfer only on the basis of “apostolic precept,” quoting at
length from 1 Corinthians 6:
'Do you not judge those that are within?' and again, 'If then you have judgments of
things pertaining to this life, set those as judges who are least regarded in the
Church. I speak to your shame. Is it so that there is not a wise man among you,
no, not one that shall be able to judge between his brothers? But brother goes to
law with his brother, and that before unbelievers!'5
It was then primarily in light of the Pauline reproof against Christians who seek to
have their affairs adjudicated by those outside the community, Ambrose argues, that “I
accepted the hearing of the cause.”6 Moreover, the case once accepted under the
auspices of Scripture must also be adjudicated in accordance with biblical principles. The
latter did not necessarily promise more favorable conditions to disputants than might
have resulted from adjudication before a magisterial court. Nor were particularly

4

Ep. 82.2.

5

"'Nonne de iis qui intus sunt, vos judicatis?' Et iterum: 'Saecularia igitur judicia si habueritis,
contemptibiles qui sunt in Ecclesia, illos constituite ad judicandum. Ad verecundiam vestram dico. Sic non
est inter vos sapiens quisquam, qui possit judicare inter fratrem suum: sed frater cum fratre judicio
contendit, et hoc apud infideles'" (Ep. 82.3).
6

Ep. 82.3.
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powerful litigants necessarily prepared to accept defeat with better grace because it came
to them at the hands of a bishop. Indeed, Ambrose’s letter to Marcellus suggests that
parties’ acquiescence at times required persuasion, flattery, and a forceful reminder of
their position vis-à-vis the church and its bishop.
If Ambrose nevertheless did not have to marshal much support for his claim that
bishops judged in accordance with divine principles, it is because by the end of the fourth
century the trope of a specialized judicial ideal for Christians was a familiar part of the
tradition. Its origins lie in the Hebrew Scriptures and in their exposition in Christian texts
from the New Testament forward. The Christian community’s particular relationship
with God, these writings suggest, implied that it held both the privilege and the
responsibility to police its own boundaries and enforce its own code of conduct. Texts
such as Acts 4-6, Matthew 15, and 1 Corinthians 6, thus describe an ecclesial ideal of
communities governed by a stringent and divinely inspired standard of justice – one that
God, either directly or through his human representatives, could be expected to enforce at
any time. Accordingly, while civil authorities could – and God eventually would – judge
those outside the church, Christians were to submit only to the judgment of the
community or to its designated representatives.
Practically speaking, the vision of a church accountable to God alone was on
tenuous ground from its very origins, as Paul’s apparent horror at members of the
Corinthian church dragging one another into the city’s courts indicates. Moreover, with
the “Christianization” of the Roman Empire in the fourth century, Christian community
and Roman society increasingly came to coincide. Roman law-courts, in other words,
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were no longer staffed by the adikoi,7 but by Christians who frequently turned to the
church to seek guidance on reconciling their competing commitments.8 By the same
token, previously intra-Christian means of conflict resolution by way of episcopal
arbitration became accessible to outsiders.9 That popular and philosophical discourses
about justice and judgment came to play a significant role in Christian understandings
thereof as well the preceding chapter has shown. Yet Christians resisted complete
absorption of the church’s judicial apparatus into the imperial courts. All Christians, the
argument went, retained the right to pursue arbitration by ecclesial means, and certain
groups indeed could invoke the privilege of being judged only by bishops.
The church thus had become stratified into different layers of judicial
accountability. Clergy and monastics represented the inner circle, the equivalent of the
idealized New Testament community who could be expected to police its own boundaries
and address all claims arising within it; they accordingly could lay claim to privilegium
fori, privileged access to judgment by one who not only shared their confession but
outranked them within the ecclesiastical hierarchy. From this inner stratum flowed the
“ecclesial option” that ordinary Christians enjoyed: to call upon the bishop’s audientia

7

Cf. 1 Cor 6:1.

8

See, e.g., Ambrose’s Ep. 25, wherein Ambrose addresses a judge who apparently expressed concern over
violating his Christian commitment by sentencing criminals to death. Ambrose advises him to strike the
balance between mercy and maintaining his commitment to the upkeep of the (Roman) law: “You see
therefore both what power your commission gives you, and also which way mercy might lead you; you will
be excused if you do it, and praised if you do it not” (Ep. 25.3; translation my own).
9

The provisions recorded in, e.g., Codex Theodosianus 1.27.1 and 2 for the resolution of a lawsuit before
the bishop’s courts do not, therefore, limit the latter venue to Christians only, but assume that willing
parties for such a change of venue might come from any and all religious backgrounds. Similarly, extralegal sources such as Augustine’s Ep. 8*, suggest that Jews as well as Christians were prepared to appeal to
the bishop for judgment where such a move seemed advantageous.
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episcopalis for resolution of civil cases as long as their opponent in court acceded to the
change of venue. In both instances, however, the standard of justice by which bishops
judged in the temporal realm in some sense reflected that by which God could be
expected to judge creation at the eschaton.
In this chapter, I will show that earliest Christian writings continued to exercise
considerable influence upon late ancient judicial ideals and practices; accordingly, writers
labored to ensure that justice dispensed by the church’s representatives retained a
distinctively Christian cast. However, in the post-Constantinian context, New Testament
texts that had originally sought to govern churches became centered on the considerably
more limited, and accordingly more tractable, monastic or clerical communities. It was
within their midst that the incipient directions Paul and the Evangelists had provided for
the structuring and policing of the churches' boundaries were expounded, developed and
adapted for use in new social settings. This practice encouraged bishops' retention of a
distinctively Christian identity in their capacity as judge in the midst of a limited band of
the faithful. Yet it also raised troublesome questions concerning the standing – judicial
or otherwise – of the broader Christian community: If the church at large was no longer
the primary referent of the authoritative texts around which the bishop's judicial role had
developed, had they lost their claim – or their beholdenness – to episcopal judgment?
The answer that both late ancient legal and homiletical texts suggest appears to
have been: Yes – and no. The bishop remained firmly at the center of a now graduated
hierarchy of judicial practice, judging on the temporal plane as the representative and
image of Christ, the eschatological judge. Yet regular Christians remained hybrid
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creatures, never fully within the bishop's judicial reach, but under certain circumstances
nevertheless able to ride the coattails of their monastic and clerical co-religionists to
claim the privilege of episcopal arbitration on a more limited scale. Even in a postConstantinian world, Christian writers thus labored to ensure that justice dispensed by the
church’s representatives retained a distinctively biblical cast. Accordingly, institutions
and individuals engaged in ecclesial and monastic formation of those who might one day
serve as bishops and thus assume judicial responsibilities, sought to formulate Christian
perceptions of judgment around a set of images centered on God and Christ as dispensers
of justice. Despite the frequently eschatological dimension of this discourse, the writings
of this era encourage Christians to regard themselves, their ecclesial judges, and their
opponents in court as participating proleptically in this grander cosmic drama.
To this end, I begin by examining a handful of first-century Christian texts that
proved influential in shaping the communal understanding and judicial ideals of monastic
and clerical communities at the turn of the fifth century. The passages in question are, of
course, far from the only sources used to this end by late ancient writers and homilists –
indeed, these authors proved exceptionally creative in their use of Scripture to support
arguments about community identity, structure, and discipline. Texts such as Acts 4:32,
1 Corinthians 6, and Matthew 18:15-18 nevertheless distinguish themselves by their
virtually ubiquitous nature and privileged status in these discussions, and as such merit
consideration in their own right. In this vein, I will focus particularly upon the question
of the means and personae by which a community's boundaries should be policed, as well
as the rationale provided for Christians' ability and responsibility to do so. Against this
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backdrop, I will then discuss the legacy of these texts in late ancient writings. As will
become apparent, these writings enjoyed limited use during the second and third
centuries, barring one notable exception in the context of the so-called Didascalia
Apostolorum. From the fourth century onward, however, the writings of the apostles and
evangelists became the stuff from which monastic rules and instructions for clergy were
formulated: the inner strata of an ascetic and clerical elite thus became heirs to the
earliest church or indeed the apostolic band.10
This re-imagining of Christian community, refracted through the lenses of
asceticism and institutional service, resulted in the development of several distinct
strategies for establishing community structures and adjudicating violations thereof.
Particularly prominent among these strategies are
(1)

attempts to cast monastic or clerical community in the image if the late
ancient family, united under the Abba's – and, by extension, God's –
patria potestas;

(2)

emphasis upon the monastic or clerical community's eschatological
destiny, particularly with an eye towards the bishop's or monastic
supervisor's temporary assumption of the heavenly Judge's office;

10

Cf. also Arthur de Vogüé's discussion of the apostolic/early church model for late ancient monasticism.
While I do not fully endorse de Vogüé's conclusions regarding the gradual move from a teacher-disciple
horizontal model to a community-based vertical model, his observations on the exegetical influences that
inspired early monastic writers are most apt (La communauté et l'abbé dans la Règle de saint Benoît
[Bruges: Desclée de Brouwer, 1961], 438-503).
.
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(3)

and insistence upon the principle that only like could judge like, and that
monastics, clerics and other "spiritual professionals" were in a sense
sufficiently ontologically distinctive to submit solely to the judicial
attentions of one of their own kind, most notably, of course, the
bishop.

Each of these strategies takes its starting point in one or more of the texts
discussed at the outset of this chapter. In particular, the final principle of "like judging
like," rooted in the 1 Corinthians 6:1 Pauline dictum, became the strategic foundation of
both modes of episcopal justice in late antiquity and beyond – of privilegium fori and the
audientia episcopalis. In the concluding section of this chapter I will therefore examine a
case in which a dispute between clergy and members of the Christian laity brought to the
fore the different standards by which these groups were judged, and the ways in which
bishops’ verdicts reflect both the needs of the Christian community at large, and the
specific role monks and clergy played vis-à-vis their communities as mediators of divine
power and blessing.

5.2

Justice and Christian Communities: First Century Origins11
To say that the New Testament writers were not unduly preoccupied with

establishing standards of toleration for individual members of the earliest Christian

11

To begin a survey of this nature with the New Testament is arbitrary inasmuch as the notions of justice
and community discipline conveyed by Paul and the gospel authors were themselves shaped by their
surroundings and their heritage. While I will make selective mention of, e.g., connections between notions
of justice in the Qumran texts and Paul’s letters, a fuller survey exceeds the parameters of this dissertation.
David W. Kuck’s Judgment and Community Conflict: Paul’s Use of Apocalyptic Judgment Language in 1
Corinthians 3:5-4:5 (Leiden: Brill, 1992) contains a helpful survey of the Jewish and Greco-Roman
backdrop to Pauline notions of judgments and justice.
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communities and procedures for enforcing said standards would be an understatement.
Luke thus depicts the original Jerusalem community as characterized by harmony and
resource-sharing: “[T]he whole group of those who believed were of one heart and soul,12
and no one claimed private ownership of any possessions, but everything they owned was
held in common. . . . There was not a needy person among them, for as many as owned
lands or houses sold them and brought the proceeds of what was sold. They laid it at the
apostles’ feet, and it was distributed to each as any had need” (Acts 4:32-35 NRSV).
Individuals whose self-interest threatens to take precedence over the group’s aims were
swiftly eliminated by divine fiat. When a couple in Acts donates to the church only part
of the proceeds from a real estate deal to the church, the attempted fraud is swiftly
discovered, and its perpetrators fall dead at Peter’s feet. These events, quite
understandably, terrify the rest of the community (Acts 5:11), and contribute to its
increase.
Yet even Luke’s narrative suggests that a model of church discipline based on
divine intervention cannot be sustained indefinitely, and it points to the need for
community-internal structures of arbitration and adjudication.13 In the same vein, two

12

A number of fourth century Latin writers change the order of this verse to “one soul and one heart” (cf.,
e.g., Ambrose, De Fide 1.2.18; Hilary, De Trinitate 8.7; Augustine, Praeceptum 1.3). This rendering
reflects, no doubt, a variant reading in the Latin manuscript tradition, does, however, not otherwise impact
the interpretation of the verse.
13

Acts 6 thus notes the development of group-internal factions who raise claims of favoritism and
discrimination against one another. While these actions are originally brought before the apostles, the latter
are quick to delegate them to a panel of the aggrieved parties' representatives who are henceforth tasked
with overseeing the contentious transactions -- a model that Luke perhaps encountered in his own post-70s
community. The community's leaders, Peter and the Twelve, meanwhile dedicate themselves to prayer and
spiritual service (Acts 6:2-3).
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further texts – one from Paul’s first letter to the Corinthians, one from the so-called Mmaterial of Matthew’s gospel – address issues of individual members’ deviancy, and their
communities’ appropriate reaction thereto in the absence of an unmediated theocracy.
Differences in approach are readily apparent between these texts, and New Testament
scholars have indeed noted the seeming tension between, e.g., Paul’s focus on the
selection of individual judges and the Matthean emphasis on communal action.
However, a glance at another text from the earliest centuries of the Christian tradition, the
Didache, suggests that such tensions were both reconcilable and that Christian writers
began the process of assimilating the texts into a coherent synthesis early on. Below, I
briefly examine the different first-century models of conflict resolution presented, and the
theological rationales established for them.

5.2.1 Paul vs. the Courts of Corinth (1 Corinthians 6:1-6)14
When any of you has a grievance against another, do you dare to take it to court
before the unrighteous (adikoi), instead of taking it before the saints (hagioi)? Do
you not know that the saints will judge the world? And if the world is to be
judged by you, are you incompetent to try trivial cases? Do you not know that we
are to judge angels— to say nothing of ordinary matters? If you have ordinary
cases, then, do you appoint as judges those who have no standing in the church? I
say this to your shame. Can it be that there is no one among you wise enough to
decide between one believer and another, but a believer goes to court against a
believer—and before unbelievers at that? (1 Cor 6:1-6; NRSV)

14

In this section I plan to proceed in roughly chronological fashion. Given the complexities of dating firstand second-century texts, this is not, of course, an attempt to establish an exact sequence. In other words,
while 1 Corinthians pre-dates Matthew, the pericopé in question is frequently assigned to a substratum of
the gospel that pre-dates its final version. For a discussion of Matthew 18:15-20 as M material, see Burnett
Hillmann Streeter, The Four Gospels: A Study of Origins (London: Macmillan, 1924), 257-258, 281-282.
Inasmuch as my primary aim in this passage is to establish the emergence of different but similarly
influential strands of argument surrounding community discipline in the period of Christian origins, these
finer details of priority in dating are largely irrelevant.
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Paul’s first letter to the church at Corinth reflects, broadly speaking, his efforts to
correct the Corinthian Christians’ misapprehension of their own communal nature and
concomitant missteps in relating to outsiders. At the beginning of chapter 6, Paul has just
concluded an exhortation to remove a wayward member from the community’s midst. It
is immoral insiders with whom the Corinthians ought not to associate, Paul argues, not
pagans who by definition do not adhere to a code of Christian ethics (1 Cor 5:9-11). The
latter will be judged by God in due course; by contrast it is the community’s province to
judge those inside the church (1 Cor 5:12-13).
In this context then, Paul’s discussion turns towards yet another scandalous aspect
of the Corinthian Christians’ failure to discern between insiders and outsiders in their
dealings. They have brought community-internal disagreements before judges who are
adikaioi – unrighteous, or, in the context of Paul’s discussion, “unrighteous-ed,” regular
members of Roman society who have not been justified in baptism.15 The latter are
exouthenemenous, “despised,” having no standing within the church by virtue of their

15

See, e.g., Lloyd A. Lewis’ argument that in 1 Cor 6:1, Paul’s “main concern, then, is to establish that the
absence of justification, not of justice, is primarily at issue in the scandal about litigation among the
members of the Corinthian church” (“The Law Courts in Corinth: An Experiment in the Power of
Baptism,” Anglican Theological Review Supplement 11 [March 1990]: 88-98, 89). Cf. also Joseph
Fitzmyer’s assessment that “Paul’s use of adikoi, ‘evildoers,’ does not imply that the secular courts in
Roman Corinth would have been benches where injustice was doled out routinely. The adj[ective]. simply
describes non-Christians who are, from a Christian perspective, those who do not pursue justice or
righteousness in the OT sense” (First Corinthians: A New Translation with Introduction and Commentary
[Anchor Bible 32; New Haven: Yale University Press, 2008], 251).
For the terminology of “righteousing,” I draw upon the work of E.P. Sanders, particularly his endeavor to
reflect the etymological connection between “righteous” (dikaios) and “justify” (dikaiō) in Greek. See,
e.g., E. P. Sanders, Paul, the Law and the Jewish People (Minneapolis: Fortress Press, 1989), 6 and passim.
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outsider status.16 Paul proposes two solutions to this state of affairs. Ideally, Christians
ought to never take recourse to lawsuits at all, choosing instead to suffer a temporary
wrong in the confidence that God’s eschatological judgment would provide redress (1
Cor 6:7-9). More proximately, however, the community must address disputes between
its members, Paul argues: given that Christians will join God in administering the
judgment to come over all of creation, surely the Corinthians, so notoriously wise in their
own eyes, must have in their midst members prepared to judge the more trivial issues of
daily life?
New Testament scholars have read Paul’s attempt to shame the Corinthian
community into bringing disputes before sophoi from among their own number in
different and at times mutually contradictory ways.17 Three modest conclusions are
nevertheless shared by most: First, Paul regards the Corinthian community’s
eschatological expectation – their future participation in God’s judgment – as crucial for

16

In light of the ambiguity inherent in Paul’s choice of kathizo (“set”), the question of who Paul considers
exouthenemenos in this context has been answered along two different lines. Earlier readings have
generally treated the verb as an ironic imperative, suggesting that the Corinthians ought to set themselves
the least esteemed in their midst as judges. This is the sense in which, e.g., Augustine reads the verse in De
Opere Monachorum 29.37 (CSEL 41.529-596, 587). More recent readings have opted for formulating the
clause as a question. The latter reading thus calls into question the Corinthians’ present choice of bringing
lawsuits before those who have no standing in the community, namely pagan outsiders. For a discussion of
these alternatives, see, e.g., Gordon Fee, The First Epistle to the Corinthians (NICNT; Grand Rapids:
Eerdmans, 1987), 235f. I have adopted the later reading as the more consistent with Paul’s aims in the text
more broadly.
17

Brian Rosner thus interprets Paul’s command in light of Deuteronomy 9:1-17 – Moses’ father-in-law’s
counsel for him to appoint judges to lighten his work-load – and Paul’s self-presentation as a new Moses to
the Corinthians (“Moses Appointing Judges. An Antecedent to 1 Cor 6,1-6?,” Zeitschrift für die
neutestamentliche Wissenschaft und die Kunde der älteren Kirche 82 [1991]: 275-278). Other scholars
have made more modest claims, noting similarities between Paul’s understanding of community discipline
and those evidenced by Second Temple Jewish, including Qumranic resources. See, e.g., Heinz-Wolfgang
Kuhn, “A Legal Issue in Corinthians 5 and in Qumran“ in Moshe Bernstein, Florentino Garcia Martinez
and John Kampen, eds., Legal Texts and Legal Issues: Proceedings of the Second Meeting of the
International Organization for Qumran Studies, Cambridge 1995 (Leiden: Brill, 1997), 489-499.
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determining their present identity, and by extension their relationships with one another
as well as with those outside the church.18 Further, an, in Paul’s view, correct communal
self-apprehension should lead the Corinthian Christians to establishing separate, groupinternal processes of conflict resolution – an incipient legal system, oriented around
principles peculiar to Paul’s teachings.19
Lastly, Paul seems to regard such arbitration as the province of the individual
wise man, or perhaps of a tribunal of sophoi, rather than of the church at large.20 In
exceptional cases, the reader infers, the broader community may be called upon to take
action; routine judicial action, however, need involve only a small number of designated
representatives. The following section will consider a different set of “disciplinary
procedures,” namely those outlined in Matthew’s gospel, before considering whether the
discrepancies between the two texts point towards fundamentally different visions for the
foundations of and strategies for policing a community’s boundaries.

18

See, e.g., Fee’s assessment that “[c]rucial to the whole argument is Paul’s view of the church as an
eschatological community, whose existence as God’s future people absolutely determines its life in the
present age” (First Epistle to the Corinthians, 230).
19

See, e.g. Fitzmyer’s claim that “Paul’s advice in 6:1-6 is the basis of the Christian church’s development
of an internal legal system parallel to that of civil society, with jurisdiction over its members in given
cases” (First Corinthians, 249). By contrast, Victor Pfitzner regards Paul’s demand that the Corinthians
cast out an offending member as urging the community’s enactment of Paul’s own prophetic judgment call.
“Purified Community – Purified Sinner: Expulsion from the community according to Matthew 18:15-18
and 1 Corinthians 5:1-5,” Australian Biblical Review 30 (1982): 34-55. Pfitzner’s argument that
“[j]udgment can already now be pronounced within the community, not as a decision of men, but as the
voice of the living Lord mediated through the voice of prophecy” is not without merit, but regrettably fails
to take into account Paul’s call for sophoi – not prophets or even apostles – to resolve the community’s
contentions in 6:5.
20

See, e.g., Lewis’ assessment that “[t]here is no hint at all that Paul expected that the issue would be
settled by a solemn gathering of the church: a wise individual within the congregation was needed to
arbitrate (6:5) between the contending brothers” (“Law Courts of Corinth,” 94).
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5.2.2 The Judging Community (Matthew 18:15-20)
If another member of the church sins against you, go and point out the fault when
the two of you are alone. If the member listens to you, you have regained that one.
But if you are not listened to, take one or two others along with you, so that every
word may be confirmed by the evidence of two or three witnesses. If the member
refuses to listen to them, tell it to the church; and if the offender refuses to listen
even to the church, let such a one be to you as a Gentile and a tax-collector. Truly
I tell you, whatever you bind on earth will be bound in heaven, and whatever you
loose on earth will be loosed in heaven. Again, truly I tell you, if two of you
agree on earth about anything you ask, it will be done for you by my Father in
heaven. For where two or three are gathered in my name, I am there among them.
(Matthew 18:15-20, NRSV)21
Matthew’s gospel provides the New Testament’s fullest exposition of how an
early Christian community ought to go about disciplining its members. The offended
party must first bring the fault to the brother’s attention individually first.22 If the attempt
at strictly private reconciliation fails, the petitioner reiterates his request with the support
of two or three witnesses who presumably belong to the ranks of the community as well.
As a last resort, the recalcitrant offender is brought before the entire ekklesia, the whole
assembly.23 The latter’s rebuke presents the wayward member with a final chance to

21

As in the case of 1 Corinthians, the question of where to “break” the pericopé arises in Matthew as well.
Gerhard Barth thus treats verses 15-17, the “community rule” proper, as a literary unit, whereas William G.
Thompson treats 15-20 as a unit (Matthew's Advice to a Divided Community: Mt. 17,22-18,35 [Rome:
Biblical Institute Press, 1970], 175-201).
22

The NRSV’s commendable attempt to render the Greek adelphos (brother) in a gender-neutral fashion as
“member of the church” nevertheless obscures the familial setting in which Matthew envisions this
scenario unfolding.
23

William G. Thompson rightly notes that the term ekklesia, routinely translated as “church,” does not
provide the reader with much information as to its referent. While the term suggests a degree of communal
organization, it remains unclear whether the offended party is to bring his complaint before the entire
community or a more limited sub-set of designated persons (Matthew's Advice to a Divided Community,
184).
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mend his ways before he is excised from the community, his status forcibly amended
from insider to outsider.24
Once the assembly has exercised its authority, their verdict is universally
efficacious. The previous concession of binding and loosing to Peter (16:19) is here
applied more broadly to the believing audience: “The halakhic decisions of the
community have the authority of heaven itself.”25 Judgment in Matthew’s community
thus appears more entrepreneurial and more “democratic” than the arbitration proposed
by Paul to the Corinthians. Instead of having disputants appeal to a limited number of
wise judges, the task of discerning a complaint’s merit, lending authority to the plaintiff’s
charge, and, where appropriate, enforcing the far-reaching consequences against the
accused rests with the whole assembly.
The considerations underlying Matthew’s approach to conflict resolution
nevertheless resemble Paul’s: First and most notably, the locus of accusation and

24

The first two steps of this three-stage process have parallels in the Hebrew Scriptures: Matthew 18:15
thus parallels Leviticus 19:17, wherein YHWH commands the Israelites to openly rebuke others rather than
brooding over offenses, and potentially incurring guilt in the process. Similarly, Matthew 18:16 pointedly
invokes Deuteronomy 19:15, which requires the testimony of two to three witnesses to prove a case and
secure a conviction. Yet despite the apparent similarities, Matthew has in view the reconciliation of the
offender rather than the vindication of the offended. The pericopé thus fits well with its larger gospel
context, particularly the preceding parable of the good shepherd who goes after the wayward sheep (18:1214), and the rather laissez-faire approach to communal purity in Matthew’s account of the wheat and the
tares (13:24-30). For an insightful reading of the passage in connection with 13:24-30, see Gerhard Barth,
"Auseinandersetzungen um die Kirchenzucht im Umkreis des Matthäusevangeliums," Zeitschrift für die
neutestamentliche Wissenschaft und die Kunde der älteren Kirche 69:3/4 (1978): 158-177.
25

Richard T. France, The Gospel of Matthew (NICNT; Grand Rapids: Eerdmans, 2007), 787. The referents
for the second person plural dēsete and lusete in 18:18 are far from clear, particularly since the address
switches from the singular soi in 18:17 to the plural address in the subsequent verse. Unless, however, the
persons addressed here are the two r three witnesses, as Thompson has argued, the logical addressees are
Jesus’ audience, the disciples, and by extension Matthew’s audience: the readers of his gospel (Thompson,
Matthew’s Advice, 182-187).
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resolution must remain within the church. Both texts seek to preserve the ideal of a
group of insiders policing their community’s boundaries according to a distinctive set of
ethics. Both texts furthermore ground communal authority in its proleptic participation in
divine power. Whether acting directly upon its members or by proxy through its
representatives, the community thus acts authoritatively because it acts in concert with
the Godhead. In 1 Corinthians, that communion rests on the church’s participation in the
divine judgment to come; in Matthew’s gospel, it is the presence of the risen Christ that
Mt. 18:19-20 promises to any two or three gathered in his name, and the resulting
efficacy of prayer that empowers the community’s binding and loosing. In each case, the
text constructs the group’s identity and its concomitant responsibilities in light of a
primary relationship with Christ: They may judge their own because they are in Christ,
and they must judge their own because they are in Christ. These principles are further
reflected in the Didache, another early Christian text that, while outside the NT canon,
nevertheless reflects a similar context of origin.

5.2.3 The “Apostles” Speak: The Didache
And so, elect for yourselves bishops and deacons who are worthy of the Lord,
gentle men who are not fond of money, who are true and approved. For these also
conduct the ministry of the prophets and teachers among you. And so, do not
disregard them. For these are the ones who have found honor among you, along
with the prophets and teachers. Do not reprimand one another in anger, but in
peace, as you have learned from the gospel. Let no one speak with a person who
has committed a sin against his neighbor, nor let him hear anything from you,
until he repents. (Didache 15:1-3)26
26

Didache 15:1-3 in Bart D. Ehrman (trans.), The Apostolic Fathers. Vol. I: I Clement, II Clement,
Ignatius, Polycarp, Didache. Loeb Classical Library, 24 (Cambridge: Harvard University Press, 2003),
441.
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The 1883 discovery of the Didache, the “Teaching (of the Apostles),” as part of
the Codex Hierosolymitanus in a Constantinopolitan monastery qualifies as one of the
nineteenth century’s most thrilling finds.27 Since its re-appearance, in light of its status as
one of the earliest extra-canonical Christian witnesses, the Didache has generated a great
deal of scholarship.28 The text is frequently classified as a church order – a group of
anonymous or pseudonymous writings intended to structure Early Christian life and
liturgical practice.29
In this vein, alongside instructions for baptism and directions on engaging with
itinerant preachers, the Didache also addresses issues of community discipline and its
enforcement against wayward members. The fifteenth of the Didache’s sixteen brief
chapters thus combines two pertinent topics: How the community is to select its leaders

27

For a more thorough recounting of story of the Didache’s discovery, see Aaron Milavec, The Didache:
Faith, Hope, and Life of the Earliest Christian Communities, 50-70 C.E. (Mahwah: The Newman Press,
2003), 3-11.
28

While assigning an exact date to the Didache is impossible, the majority of scholars have accepted a
period of origin ranging from the very end of the first to the beginning decades of the second century. Kurt
Niederwimmer thus notes that “[a]n origin around 110 or 120 C.E. remains hypothetical, but there are as
yet no compelling reasons to dismiss this hypothesis” (The Didache: A Commentary by
Kurt Niederwimmer [Hermeneia; Minneapolis: Fortress Press, 1998], 53). Similarly, Georg Schöllgen
suggests that “die Didache wird heute weit überwegend ins späte 1. oder frühe 2. Jahrhundert datiert,“
noting that voices of dissent come primarily from the anglophone realm (Didache: Zwölf-Apostle-Lehre,
Fontes Christiani 1 [Freiburg: Herder, 1991], 82).
29

For a discussion of the church order genre and its various late ancient representatives, see, Bruno
Steimer, Vertex Traditionis: Die Gattung der altchristlichen Kirchenordnungen (Berlin: Walter de Gruyter,
1992). In recent years, several scholars have called into question the usefulness of “church order” as a
category for classing late ancient texts. The question of taxonomy exceeds the scope of this dissertation
and has no bearing on its central argument. For a helpful discussion of the problems that attend the “church
order” label, see Joseph Mueller, “The Ancient Church Order Literature: Genre or Tradition?” Journal of
Early Christian Studies 15.3 (2007): 337-380.
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(15:1-2), and how to address group-internal conflict (15:3).30 Each item is interesting in
its own right; the former particularly due to its conspicuous omission of presbyters from
the list of offices discussed, the latter due to its invocation of “the [presumably Matthean]
gospel.”31
Equally suggestive, however, is the connection between these items, particularly
in light of the Didache’s tendency to cover only closely related material within the same
chapter. The Didache’s compiler thus either drew upon a prior source which, unlike
Matthew, associated community discipline with instructions on the selection, identifying
characteristics, and proper treatment of leaders, or forged such an association himself by
connecting previously disparate material.32 While the Didache thus retains an element of
Matthew’s “democratic” approach to judgment of community members, this task has
moved into the penumbra of clerical responsibilities.33 The latter must be “worthy of the

30

The chapter furthermore contains a concluding verse reminding the community to “[p]erform your
prayers and your almsgiving and all that you undertake as you have [received] it in the gospel of our Lord.”
Niederwimmer describes this passage as a quasi-epilogue (Didache, 204). Audet similarly considers the
verse a general reminder of the community’s kerygma, connected to the preceding one by virtue of the
author’s addressing matters of day-to-day life (Jean-Paul Audet, La Didachè: Instructions des Apôtres
[Paris: Librairie Lecoffre, 1958], 467-468).
31

The Didache’s exhortation to “not reprimand one another in anger, but in peace,” and the warning to
“[l]et no one speak with a person who has committed a sin against his neighbor” (15:3) both echo Matthew
18:15-17, and scholars have indeed posited a connection between the two texts on the basis of these
passages. See, e.g., Huub van de Sandt, “Two Windows on a Developing Jewish-Christian Reproof
Practice: Matthew 18:15-17 and Didache 5:3” in Matthew and the Didache: Two Documents from the same
Jewish-Christian Milieu? ed., Huub van de Sandt (Minneapolis: Fortress Press, 2005), 173-192.
32

Niederwimmer argues for the latter scenario, suggesting that “15.3-4 would more logically follow 14.1”
(Didache, 203).
33

Cf. also Bernhard Poschmann’s statement that “[c]orrection and punishment of the sinner appears, in
principle, to be the duty of all the faithful. But it is apparent from the nature of the thing, and it is also not
difficult to discern from the form of admonition itself, that ultimately this ‘judging’ will be done by one in
authority among the brothers and sisters” (Paenitentia Secunda: Die kirchliche Buße im ältesten
Christentum bis Cyprian und Origenes [Bonn: Grin Verlag, 1940], 95-96). Poschmann’s attempt to infer a
community process in which “the case requiring discipline has been discussed in the assembled
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Lord, gentle . . . , not fond of money, . . . true and approved” (15:3); as such, they reflect
the qualities associated with bishops in the Pastoral Epistles, and are perhaps not so far
removed from the sophoi of 1 Corinthians.
The Didache is then the first textual witness to connect, in however incipient a
fashion, communal responsibility for maintaining the church’s boundaries with the
church’s perceived need for clerical leadership. Said connection, the Didache suggests, is
grounded, on the one hand, in the officeholders’ standing before God, and, on the other
hand, in the eschatological expectation of the worshiping community. Bishops and
deacons are thus named as the community’s prophets and teachers, and while they are not
the only or even the primary bearers of these titles, they distinguish themselves by having
earned their standing in the community as “approved” and “worthy before God” (15:3).
The latter distinctions are particularly pressing in light of the Didache’s vision for
the impending “last days” in which “false prophets and corrupters of the faith will be
multiplied,” and “[t]he sheep will be turned into wolves, and love shall be turned into
hate” (16:3). The bishop/prophet and deacon/teacher thus stand against the threat of
communal disintegration that inheres in the false prophet or misleading teacher – figures
that have already preoccupied the Didache in chapters eleven and thirteen.34 In this

community, but in the first instance the church leaders, as the authoritative representatives of the
community, were the agents of judicial function” stretch the evidence beyond what it can bear (Paenitentia
Secunda, 96).
34

For an interesting discussion of the Didache’s community in anthropological perspective, see Jonathan A.
Draper, “Social Ambiguity and the Production of Text: Prophets, Teachers, Bishops and Deacons in the
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process, correcting and segregating one who “does anything amiss” (astochounti)35 from
the community is part and parcel of warding against the coming trials in which “many
will be made to stumble and will perish” (16:4).
After the time of trial has passed, the faithful remnant will witness the
resurrection of the dead and the arrival of Christ (16:6); until such a time however, the
Didachist suggests, it is the clergy who are charged with the preservation of the
community’s integrity and are thus empowered to adjudicate offenses against it. This is a
different eschatological rationale than that put forward by Paul or even that incipient in
Matthew’s gospel. For Paul the joint reign of the saints with God proleptically empowers
the community’s present, and in Matthew the risen Christ ratifies the community’s
choices by his presence. In the Didache it is precisely the church’s tenuous position in
the here and now that requires it to draw upon divinely approved stand-ins to judge,
reconcile and preserve the community in the midst of its trials. Both strands of
eschatological reasoning – that of the community in glorious anticipation, and that of the
community in present darkness – remain clear and present in late ancient discussions of
justice and communal discipline.

Development of the Jesus Tradition in the Community of the Didache,” in The Didache in Context: Essays
on its Text, History & Transmission, ed. Clayton Jeffords (Leiden: Brill, 1995), 284-311.
35

Ehrman’s translation of the verb as “commit sin against [another],” while retaining the tie to Matthew’s
use of harmateo (Mt. 18:15), nevertheless threatens to import too much theological baggage into the text.
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5.3

Heirs of the Apostles: Afterlife of Texts?

5.3.1 The Second and Third Centuries
Surprisingly, the more or less explicit instructions for community governance
found in these first-century texts take on merely supporting roles in the writings of the
second and third centuries.36 Where authors of this post-apostolic era appeal to them
explicitly, they do so to emphasize a particular detail of the original text removed from its
original context. References to 1 Cor 6:1-3 thus typically emphasize Christians’
eschatological destiny, namely their anticipated roles as angelic judges.37 While such
appeals, much like Paul’s own, are frequently employed in the interest of effecting a
behavioral “course correction” among the members of a particular community, the
verse’s original locus in the context of intra-communal dispute is lost. Similarly,
references to Matthew 18:15-20 usually dwell on the final verse, and the efficacy of
prayerful unity among Christians, without discussing the proposed process of addressing
defection from that unity.38
Perhaps most intriguing is the sparse use of Acts’ description of the original
Jerusalem community. Indeed, within the writings of the later second and third centuries,

36

Gerhard Barth has raised the question of why, in his assessment, the “rule” set forth in Mt. 18 did not
make a greater impact on the Early Christian approaches to church discipline (Barth,
“Auseinandersetzungen um die Kirchenzucht,” 177).
37

This is particularly evident in Tertullian’s use of the text. See, e.g., Tertullian, De Fuga in Persecutione
10; Ad Martyras 2; Adversus Marcionem 2.4.
38

See, e.g., Ignatius, To the Ephesians 5.2; Cyprian, Testimonium ad Quirinum 3; De Unitate 12.
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this narrative serves primarily as a reminder of the church’s golden age – an era that, the
reader infers, has long since passed and which contemporary Christians can no longer
recapture. Cyprian of Carthage thus sets up the church of Acts for his congregation as a
model of Christian unity, albeit one for whose realization the bishop had only moderate
hopes.39 In De Unitate, he describes the persecution that has befallen the North African
churches as the direct result of Christians having lost the fervor of their apostolic past:
Then they used to give for sale houses and estates; and that they might lay up for
themselves treasures in heaven, presented to the apostles the price of them, to be
distributed for the use of the poor. But now we do not even give the tenths from
our patrimony; and while our Lord bids us sell, we rather buy and increase our
store. Thus has the vigor of faith dwindled away among us; thus has the strength
of believers grown weak. And therefore the Lord, looking to our days, says in His
Gospel, “When the Son of man cometh, think you that He shall find faith on the
earth?40
The Acts community thus continued to function as the chief exemplar of Christian
unity and apostolic fervor. Nevertheless, by the third century to preach its emulation
amounted to a counsel of despair.
The exception to this pattern is the Didascalia Apostolorum, a pseudonymous
church order, composed in stages over the course of, most likely, the third and early
fourth centuries, while incorporating earlier traditions as well.41 The text’s focus rests
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See, e.g., Cyprian, De Unitate 25-27, wherein Cyprian moves from describing the perfect unity, resulting
in “effective prayers” (efficacibus precibus) of the Acts community, to expounding the much-diminished
unity of his own church. Cyprian concludes with the rather moderate exhortation to “arouse ourselves as
much as we can” (excitemus nos quantum possumus; De Unitate 27.1 [PL 04.0520A]).
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De Unitate 26. Cyprian addresses this theme of apostolic perfection and contemporary Christian
defection in several of his work with varying levels of despair. See, for example, De Lapsis 6, 35;
De opere et eleemosynis 25.
41

See, e.g., the complex dating offered recently by Alistair Stewart-Sykes in The Didascalia apostolorum:
An English Version with Introduction and Annotation (Turnhout: Brepols, 2009), 5-54.
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heavily on instructing bishops in their responsibilities; chapter 11 thus concerns itself
particularly with the bishop in his judicial capacity. In the process, the Didascalia reveals
the development that first-century resources for community discipline had enjoyed, and
simultaneously suggests itself as a link between the idealized apostolic community of the
first and the aspirational monastic community of the fourth century.42

5.3.2 The Didascalia Apostolorum
While the provenance of the Didascalia is subject to scholarly debate, the
majority of the work probably originated in Syria during the third century. Of the Greek
original only fragments remain; there are, however, a number of early translations into
Latin, Syriac, Arabic and Ethiopic.43 Most notable, perhaps, is the Didascalia’s inclusion
in the still more widely circulated fourth century Apostolic Constitutions.
A pseudepigraphical document, the Didascalia claims to be the product of the
twelve apostles, composed at the time of their gathering in Jerusalem narrated in Acts 15.
Its real author remains unknown, although the emphasis on the formation of bishops has
led scholars to suspect episcopal authorship. While its stated purpose is thus the defense
of the church against heretics and schismatics, the Didascalia contains a wide range of
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The Didascalia has in the last decade seen incipient but, in the view of this author, very salutary attention
for scholars of late ancient legal discourse. To the best of my knowledge, no sustained treatment of the
Didascalia as a legal text exists; noteworthy mentions occur however in the following works: Caroline
Humfress, “Bishops and Lawcourts in Late Antiquity: How (Not) to Make Sense of the Legal Evidence,”
Journal of Early Christian Studies 19.3 (2011): 375-400; Caroline Humfress, Orthodoxy and the Courts in
Late Antiquity (Oxford: Oxford University Press, 2007), 153-155; Jill Harries, Law and Empire in Late
Antiquity (Cambridge: Cambridge University Press, 2004), 192-195.
43

For an extensive discussion of the manuscript evidence, see Arthur Vööbus, The Didascalia Apostolorum
in Syriac (CSCO 175; Louvain: Secrétariat du CorpusSCO, 1979), 8*-69*.
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didactic material and appears particularly invested in the proper selection and training of
clergy.44 In this vein, it is perhaps not surprising that three of the Didascalia’s twenty-six
chapters address issues of episcopal justice. Acting as judge for his congregation, the
Didascalia avers, is part and parcel of the bishop’s calling, inasmuch as he stands in the
place of both God and king vis-à-vis his congregation. Indeed, by assuming this weighty
responsibility—one which the Didascalia insists places the bishop’s own salvation in
extreme peril if he does not act with absolute diligence and impartiality - the bishop frees
the rest of the community to love their neighbors: “As a layperson, therefore, you shall
not lay snares for yourself but leave judgment in the hands of those who will have to give
an account of it. You are to strive to make peace with all, to love those who are members
together with you, since the Lord said: ‘Love your neighbor as yourself.’”45 In this vein,
the Didascalia reads even Matthew 18:15-16 – a passage that, as we have noted, the
Didache already brings into the penumbra of clergy’s responsibilities – to exclude lay
action: the bishop himself is the one who must approach the sinning brother, and the two
or three witnesses that accompany him are the members of the Trinity! (10.2.38.1-2)
That is not to say that the bishop should be at all anxious to sit in judgment over a
member of his congregation: All alternative pathways must be explored before a suit is
heard, a concern that is particularly pressing in light of the fact that the outcome of a
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Chapters 4-8, 11-12, and 18 thus focus on episcopal duties, while chapters 11 and 16 discuss the
responsibilities of deacons as well as other church officers. The remainder of the chapters covers a range of
topics including penitential practice (chs. 5-7; 9-11); theological direction (ch. 20) and guidelines for
appropriate behavior of various groups of lay people within the church (chs. 14-15; 17; 19; 22).
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Didascalia 9.2.36.3; Stewart-Sykes 159.
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lawsuit is likely to involve the expulsion of a member from the congregation – the
spiritual “death,” however temporary, of such a Christian. The Didascalia thus posits a
strong presumption that disputes between Christians arise only through Satanic
interference, and manifests emphatic suspicion towards those who are prepared to accuse
their fellow believers in any way.46 Before the opening of a trial, the bishop’s task is to
encourage reconciliation without litigation between the parties.47 If mediation so to speak
has failed, however, the bishop must proceed to trial.
Chapter 11 is the most explicit with regard to matters of judicial procedure. The
Didascalia here distinguishes between two types of suits: those brought by or in some
way involving “pagans,” i.e., those who stand outside the community; and suits brought
by members of the community against each other. The first scenario is one the
Didascalia does not wish to entertain at any length; bishops are neither to accept
testimony from pagan witnesses, nor to hear pagan accusations against Christians. Least
of all, however, are Christians to go before civil courts – indeed, the Didascalia echoes 1
Corinthians 6:7: any material loss a Christian might suffer should be considered
recompensed by the concomitant gain she enjoys before God. The Didascalia’s
comments here are interesting not only because they effectively rule out the possibility of
legal redress for Christians vis-à-vis non-Christians, but also because they suggest that
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Different levels of presumption for both plaintiff and defendant – while for both their characters are
under scrutiny, the text acknowledges the possibility that the defendant may be acting out of conformity
with his history, whereas no such presumption is raised in favor of the plaintiff (Didascalia 11.2.49.2-50.2).
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Indeed, the Didascalia offers what appears to be a template of biblical and extra-biblical resources for the
bishop's address to these individuals in Didascalia 11.2.53.1-9.
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the latter at least on occasion attempted to bring suits against Christians before the
bishops to whose congregation these Christians belonged. In the fifth century, such a
practice would become apparently common, as is suggested both by the Theodosian Code
and the anecdotal accounts of, e.g., Augustine’s offering legal redress to a Jewish
landowner.48 That the origins of such a practice, however much the Didascalia
disapproves of it, nevertheless date back to the third century already is nevertheless
striking.49
By contrast, the majority of the chapter is dedicated to lawsuits between
Christians. Here, the Didascalia emphasizes particularly the need for proper procedure:
A bishop must make sure to hear both parties at the same time, interrogating first the
plaintiff and then the defendant, and in both cases taking great care to inquire not only
into their present complaints, but also their history, reputation and demeanor. The case
may well be prejudged against a plaintiff who has acquired a reputation as a regular
trouble-maker before he has had the opportunity to set forth his claim. In this as in all
things, the bishop’s first priority is the restoration and maintenance of harmony within the
community: Mondays serve as court-days, to allow time for reconciling the losing party
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See, e.g., Theodosian Code 1.27.1 and 2, which provides for transfer of venue between episcopal and
civil courts without reference to a party’s religious affiliation. Cf. also Augustine’s Letter 8* regarding the
dispute between Licinius, a Jewish land-owner who brought his dispute with an African bishop, Victor, to
Augustine for adjudication (St. Augustine: Letters 211-270 and 1*-29*, trans., Roland J. Teske [Hyde Park:
New City Press, 2005], 257-258). All subsequent references to the Divjak letters are taken from Teske's
translation. The relevant page numbers are indicated following the indication of letter- and paragraphnumber.
49

In this vein, Caroline Humfress similarly points out that " the fact that a Christian bishop could be
understood to have a privileged relationship to the divine might have made his judgments potentially
attractive to Christians and non-Christians alike” (“Bishops and Lawcourts in Late Antiquity,” 379).
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and those sympathetic to his cause to the bishop and the rest of their brothers and sisters
before the coming Sunday’s Eucharistic gathering. Those that remain un-reconciled and
threaten to foment trouble are to be expelled from the congregation, inasmuch as their
negative example threatens to wreak havoc among those inclined to imitate their
insubordination. Indeed, even where the community’s unity is compromised by real
dissent, the appearance of unity must be preserved at all costs: Outsiders – pagans – must
be kept in the dark concerning the existence of lawsuits between Christians.
Three observations emerge from an encounter with this complex text. First, the
Didascalia has thoroughly digested the apostolic sources at its disposal into a coherent—
if at times interpretively strained – framework. Matthew 18, 1 Corinthians 6 and the
Didache are all among the threads from which the Didascalia weaves a quite
sophisticated tapestry of judicial instructions and considerations. Secondly, as in its first
century sources, the Didascalia’s judicial discourse is wholly grounded in eschatology.50
The bishop thus judges in God’s place, having received like Peter the power to bind and
loose, and thus serving as a temporary stand-in for the anticipated final judgment.51 At
the same time, however, the bishop is not alone in this venture, but shares the justice seat
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Caroline Humfress comes close to acknowledging this phenomenon when she notes in her critique of Jill
Harries' relatively one-dimensional reading of the text that "Christian bishops . . . had a number of different
cultural models of self-representation to draw upon, including that of the Roman secular magistrate (the
iudex). . . . Pre-Constantinian bishops, however, were also instructed to preach that the gaze of all the
‘faithful in Christ’ should be fixed on the Day of Judgment to come” (Humfress, Orthodoxy and the Courts
of Late Antiquity, 155).
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See, e.g., Didascalia 9.2.35.4: “You are not to demand an account of the bishop, nor are you to observe
the manner of his dispensations and the performance of his stewardship, when he gives, or to whom, or
where or whether he does it ill or well. For the Lord God will make enquiry of him, for he delivered his
stewardship into his hands and holds him worthy of the priesthood of this whole office.”
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with Christ: “Judge in such a way that you are likewise so to be judged, as in this very
judgment your co-participant, assessor, counselor, witness and judge is Christ”
(11.2.47.2; 168). In the same vein the bishop’s judgment of those accused before him
proleptically anticipates his own eschatological judgment: God will thus punish the
bishop for any wrongful or misleading judgment, while rewarding him for judging
diligently and reliably. The bishop that pronounces judgment on another Christian, thus
in a very real sense pronounces judgment upon himself.52
Finally, and perhaps most interestingly, the Didascalia accomplishes the
impossible for its episcopal readers: It allows the bishop to be shaped by a context that
had passed out of existence centuries earlier – the apostolic community. The framework
of the Jerusalem council is thus particularly palpable in these chapters: In chapter 10, the
apostle Matthew puts himself forward to address the need for merciful judgment in light
of his own previous vocation as a tax-collector.53 Similarly, in chapter 11, the collective
of the Twelve addresses the reader in the first person on several occasions.54 The effect
upon the Didascalia’s audience is two-fold. On the one hand, the presence of an
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This is a recurring theme throughout these chapters. See, e.g., Didascalia 10.2.42.4; 163: “But be careful
that you do not wrongly condemn a man and give aid to the wicked. For when you judge others you are
bringing judgment upon yourselves, as the Lord said: ‘With the judgment with which you judge you are
bringing judgment upon yourselves and just as you condemn, so you shall be condemned.’”
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Chapter 10 is perhaps the most obviously interpolated portion of the Didascalia; the text appears torn
between emphasizing, on the one hand, the need for strict judgment and clearly drawn lines of communal
separation and, on the other hand, urging mercy. Compare, e.g., the attitude towards sinful members of the
community in Didascalia 10.2.38.4 with that in Didascalia 10.2.40.1-9. I have argued elsewhere that
debates surrounding penitential rigorism stand at the heart of the creation of the Didascalia's
pseudepigraphal frame.
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See, e.g., Didascalia and 11.2.52.1 and 11.2.55.2.
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apostolic interlocutor lends additional weight to the text’s commands.55 On the other
hand, however, the invocation of apostolic voices allows the Didascalia’s instructions to
emerge quasi-organically from the context of the earliest Christian community.
Inasmuch as the Didascalia thus locates itself in the context of the first century Jerusalem
church, the third- and fourth-century reader is likewise drawn into the orbit of Acts. This
accounts perhaps for the far more confident and thoroughgoing deployment of Matthew
18 and related texts in the Didascalia vis-à-vis contemporary writings. Inasmuch as the
idealized apostolic community could be made present by way of a literary fiction, it could
form the basis of clerical formation.
This model of episcopal leadership and particularly episcopal judgment arising in
the context of a community that mirrored both the church’s apostolic origins and its
eschatological destination remained prevalent throughout late antiquity. This is not to
say that newly created pseudepigrapha of the Didascalia’s stripe continued to flourish
and proliferate throughout the era’s later centuries. Indeed, with the rise of supraregional councils and the closing of the canon, previously unknown “apostolic” writings
came to experience a frequently fatal increase in scrutiny. By the fourth century,
however, Christians were exploring new ways by which to make present the purity of the
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Research suggests that during the second and third centuries, pseudepigraphers sought to invoke the
voices of Jesus, the apostles, and other biblical personae to provide an authoritative pedigree for their
doctrinal views. See, e.g., Wolfgang Speyer's discussion of this phenomenon in Die literarische Fälschung
im heidnischen und christlichen Altertum: ein Versuch ihrer Deutung (Munich: Beck, 1971), 222-224; Bart
Ehrman, Forgery and Counterforgery: The Use of literary Deceit in Early Christian Rhetoric (Oxford:
Oxford University Press, 2012), 345-50. The Didascalia is no exception in this regard; given is substantial
length and complex content, scholars merely disagree over which aspect of the Didascalia's teaching the
author of its pseudepigraphal frame intended to support.
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earliest Christian community in the midst of a rapidly expanding albeit increasingly
impure church. Monastic communities came to image the Jerusalem church as well as
the longed-for heavenly Jerusalem, in the process granting the ordinary – or not so
ordinary – late ancient Christian man or woman glimpses into the fellowship the apostles
had once enjoyed and that they might hope to enjoy once again at the eschaton.
Unsurprisingly, these were also the contexts in which Christian leaders and Christian
judges could be formed. It is to a discussion of the self-professed apostolic identity of
fourth-century churches and their concomitant nature as loci of judicial formation that I
now turn.

5.3.3 The Fourth Century: The Apostles’ Monastic Heirs
Scholarship on early Christianity has long taken notice of the fact that, in the
words of Conrad Leyser, “[t]he image of the apostolic community, its members
materially and spiritually transparent to each other, dominated the ascetic imagination in
the fourth and fifth centuries.”56 Assertions of monastic communities’ apostolic pedigree
pervade ascetic writings of this period. The fact that first-century texts concerning the
structure, administration and adjudication of Christian communities became resources for
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Conrad Leyser, Authority and Asceticism from Augustine to Gregory the Great (Oxford: Oxford
University Press, 2000), 10. Leyser is far from alone in this observation. Philip Rousseau struck a similar
note already some decades earlier when he argued that Pachomius sought to trace a “line of descent . . . that
passed from the Bible and the early church, through Pachomius, and on to the following generations”
(Ascetics, Authority, and the Church in the Age of Jerome and Cassian [Oxford: Oxford University Press,
1978], 23). Similarly, Martin Heinzelmann has observed that the monastic movement “sich als einziger
legitimer Erbe der vita apostolica verstand” (Bischofsherrschaft in Gallien: zur Kontinuität römischer
Führungsschichten vom 4. bis zum 7. Jahrhundert : soziale, prosopographische und bildungsgeschichtliche
Aspekte [Munich: Artemis, 1976], 192).
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speaking to the unity that monastics or members of the Christian clergy enjoyed with one
another, and for establishing a quasi-programmatic standard for community discipline
therefore does not come as a surprise. Augustine’s enthusiastic appropriation of Acts
4:32 for elucidating the bond shared by Christian monastics is sufficiently well-known to
have sparked a line of scholarship in its own right.57 Similarly, Sulpicius Severus’Life of
Martin of Tours describes the common life of Martin’s monastery at Tours in terms of
Acts 4:32, suggesting perhaps that such was the natural outcome of Martin’s own
“apostolic” example,58 while Ambrose of Milan assures his clergy that the “goodwill”
(benevolentia) shared between Christians of like aspirations “makes many to become one.
For if many are friends, they become one, [such that] in them there is but one spirit and
one opinion.”59
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See, e.g., John Paul Hoskins, “Acts 4:32 in Augustine’s Ecclesiology,” in Studia Patristica 49 (Louvain:
Peeters Publishers, 2010), 73-77; Marie-François Berrouard, “La première communauté de Jérusalem
comme image de l’unité de la Trinité: une des exegeses augustiniennes d’Act 4,32a” in Cornelius Mayer
(ed.), Homo spiritalis: Festgabe fürLuc Verheijen OSA zu seinem 70. Geburtstag (Würzburg: Augustinus
Verlag, 1987), 207-224; Luc Verheijen, Saint Augustine’s monasticism in the light of Acts 4.32-35
(Villanova: Villanova University Press, 1979).
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“Nemo ibi quicquam proprium habebat, Omnia in medium conferbantur” (Life of Saint Martin of Tours
10.6).
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Ambrose, De Officiis 1.34.173, PL 16.0074A. Ambrose's model for clerical community is, interesting,
less the community of Acts -- although he does not hesitate to invoke aspects of this as well – than the
interdependence of the bodily parts as expounded in 1 Corinthians 12. See, e.g., De Officiis 3.3.17-18.
While Ambrose thus appears to have agreed wholeheartedly with Pierre-Joseph Proudhon that private
property is theft, his focus is upon the parts – the individual clergy members that are always ready to supply
the need of their neighbor – rather than upon the whole, the collective that gathers up and distributes to
each. In part, this difference in focus reflects surely Ambrose's enthusiasm for his Ciceronian model, as
well as the appeal of setting a "natural" model, namely the human body, before his audience's eyes. By the
same token, however, the subtly different approach to the common life of the clergy Ambrose takes vis-àvis his slightly later contemporaries, reflects the realities of clerical life in Milan: we have no reason to
assume that Milanese clergy, like those in Hippo, necessarily cohabited with the bishop. Indeed, some
members of the clergy appear to have retained a measure of financial independence. Ambrose, in stark
contrast to Augustine’s comments in Sermones 355 and 356, notes that “[i]f any priest or other cleric, being
unwilling to burden the Church, does not give away all that he has, but does honorably what his office
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Two models are particularly prevalent in linking group or individual to the
Urkirche: Texts thus either rely upon the direct intervention of one or more of the
apostles in establishing the community, or emphasize the phenomenological similarities
between the two entities. An example of the former occurs in Eusebius’ Ecclesiastical
History II.16-17 wherein he traces the origin of Egyptian monasticism to that region’s
enthusiastic reception of the apostle Mark’s preaching. Eusebius’ anecdote was picked up
and developed first by Jerome, and thereafter by Cassian.60 The latter places the story in
the mouth of Abba Piamun, who concludes that these apostolic converts became “the
most ancient kind of monks, which is first not only in time but also in grace, and which
remained inviolable throughout the years, up until the era of Abba Paul and Abba
Antony. We see the remnants of it endure even now in strict coenobia.”61
Other writers, apparently more reluctant to establish genetic connections between
first-century Christians and their fourth-century monastic heirs, instead emphasized the
congenial nature of their respective faiths and lifestyles. Athanasius thus attributes
Antony’s decision to divest himself of his possessions to the latter’s reflections
concerning “how the Apostles left all and followed the Savior; and how they in the Acts

demands, he does not seem to me to be imperfect” (De Officiis 1.30.152; Davison, De officiis 208 [Latin],
209 [English]). The greater whole that existed for Augustine, Cassian, and their peers – the monastic entity
– was thus more diffuse in Ambrose's Northern Italian context where clerical formation took place without
the benefit of clergy sharing every aspect of their lives with one another – a model that, Augustine hints,
some of his own clergy persons might have preferred. See, e.g., Sermo 355.4.6 (PL 39.1572-3).
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Jerome, De Viris Illustribus, 8.11.
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Cassian, Conferences 18.5.4 in John Cassian, The Conferences, translated and annotated by Boniface
Ramsey (New York: The Newman Press, 1997), 638.
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sold their possessions and brought and laid them at the Apostles’ feet for distribution to
the needy, and what and how great a hope was laid up for them in heaven.”62 An even
more explicit connection between apostolic exemplar and ascetic emulator occurs in
Augustine’s Praeceptum, wherein the call to common ownership and distribution
according to need is grounded in the fact that “in the Acts of the Apostles that ‘they had
all things in common and distribution was made to each one according to each one’s
need.’”63
Reliance on these themes was not, however, merely an edifying framework for
monastic or clerical existence but had far-reaching implications for how the communities
were to be governed and who had the right to so govern them. This is most apparent in
texts explicitly designed to set forth a monasterium’s rules or instruct a group of clergy in
the responsibilities of their calling. By the same token, however, texts directed towards
outsiders as advertisements for or defenses of the group are frequently revealing in their
own right. Unlike in the case of an audience of insiders, for whom a degree of
intellectual assent to or understanding of the group’s ethos could be assumed, these
assumptions had to be made explicit and explicitly justified for the benefit of those
outside the community. This was the case particularly in instances where a clash of
authorities threatened a group’s claims to autonomy. Below I will thus address the
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Athanasius, Vita Antonii 1.2, in Athanasius: The Life of Antony and The Letter to Marcellinus (Mahwah:
Paulist Press, 1980), 31
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Augustine, Praeceptum I.3. The quotation conflates Acts 4:32 and 35; cf. Verheijen, Nouvelle Approche
de la règle de Saint Augustin, 79ff.
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question of by whose authority the members of these late-blooming apostolic
communities, whether coenobia or gatherings of clergy, could be judged.

5.4 Quis custodiet ipsos custodes: Judging the Saints
Inasmuch as monastic and clerical fraternities embraced the ideal of the apostolic
community, it is perhaps to be expected that communal structure and discipline thrived
on the edifying fiction of friction-free communion among the monks and ministers.
Augustine’s famous etymology of the monachos is an illustrative case in point. Monos
(one) does not refer to the lone individual, but rather to those many who share the same
heart and mind: “They then who thus live together as to make one man, so that they really
possess what is written, one mind and one heart, many bodies, but not many minds; many
bodies, but not many hearts; can rightly be called monos, that is, one alone.”64 By
definition then, any failure to share the heart and mind of a community removes a monk
from its midst and simultaneously divests him of his monastic identity – and thus, at least
in theory, the community has been restored to integrity.
The reality of ecclesial discipline was apparently far less harmonious: accounts of
monks defying the rules of their communities, supervisors exerting monastic compliance
with physical blows, clerics appropriating for themselves their churches’ (or, worse still:
their parishioners’) belongings, and bishops angling for their neighbors’ sees all speak of
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“Quare ergo et nos non appellemus monachos, cum dicat Psalmus, Ecce quam bonum et quam jucundum
habitare fratres in unum? Μόνος enim unus dicitur: et non unus quomodocumque; nam et in turba est
unus, sed una cum multis unus dici potest, µόνος non potest, id est, solus: µόνος enim unus solus est”
(Augustine, Ennarationes in Psalmos 132.6 [PL 37.1732-3]).
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a unity thoroughly compromised by the pressures of daily life. Moreover, as even the
most enthusiastic exponents of monastic life recognized, many of those that joined
monasteries or bishops’ households did so for reasons other than pure spiritual longing.
The proverbial roof over one’s head, the certainty of where the next meal, however
modest, might come from, the ambition to make something of oneself, in spite of one’s
checkered past—all these proved potent incentives to aspiring monks and junior clergy.
Rhetoric surrounding communal discipline, administration and adjudication thus had to
rely upon a variety of strategies to justify authority structures, enforce compliance, and
establish models for the exercise of justice grounded in the community’s selfunderstanding as apostolically inspired. Three such strategies, used separately and in
conjunction with one another, proved particularly pervasive: the appeal to a model of
familial authority that gathered monastics and clergy under the “parental” authority of the
bishop or supervisor who in turn stood in the place of the divine parent vis-à-vis his
monastic family; invocation of the eschatological dimension of the bishop’s or
supervisor’s judicial authority; and insistence upon “like judging like”—the claim, in
other words, that the very nature shared by monk, clergyman and bishop both empowered
and obliged the latter to attend to the formers’ transgressions.

5.4.1 Keeping it in the Family: The Bishop as Paterfamilias
The emphasis on apostolic harmony so prevalent in monastic literature, combined
with the relatively limited practical power by which authors could impose their views
upon their audiences, encouraged a discourse centered on moral suasion and familial
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pietas:65 In his instructions to the Milanese clergy, Ambrose thus addresses his audience
as “my children,” and encourages priests to show regard for their colleagues and
particularly the bishop “as to parents.”66 In part, Ambrose’s choice of address in De
Officiis reflects that of his literary model: Cicero’s treatise by the same title was thus
famously addressed to the author’s own son. Yet Ambrose’s self-presentation was not
the exclusive result of his adherence to a famous model. His letters to clergy suggest that
much like his apostolic predecessors, Ambrose preferred to take the role of the solicitous
father vis-à-vis his followers.67 The fact that the intimacy of a father advising his son that
provides the Sitz im Leben of Cicero’s treatise struck Ambrose as useful for the purposes
of addressing the clergy under his direction thus speaks to a discourse of familiarity and
paternalism already pervasive in fourth-century writings.
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The primary sanction bishops could deploy involved the (usually temporally limited) excommunication
of the offending individual or his demotion from his prior clerical rank. There are hints that spiritual
authority and civic or even martial authority were not at all points separate from one another. Augustine
thus, on the one hand, expresses shock at the apparent private militia that his former protegé, Antony,
raised to enforce compliance with the demands he made on the people from his episcopal see. On the other
hand, however, Augustine's call for effective protectors for the North African people includes the
suggestion that some "from our own ranks" – presumably clergy – be elevated to this position. Even
physical blows could at times be used to sway those who were susceptible to the pricks of conscience:
monks from Milan to Gaul were liable to be so punished by their supervisor, and those who tampered with
"God's property," like the unnamed official whose abduction of a consecrated virgin reached Augustine's
ears, might receive such blows from outraged clergy. "[I]f men who have a position of honor in the
government or in the legal profession . . . wanted to dance in church, I do not see how those who hold in
their hands the means for imposing the discipline of a beating could spare them," Augustine observes (Ep.
9*.2; 260). Nevertheless, such men, unlike those subject to monastic supervisors, had recourse to the
imperial law courts, forcing Augustine to mount a defense on behalf of his clergy.
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Perhaps the best known account of such kinder, gentler familial affection comes from Jerome’s account
of the aging John’s daily message to the Ephesian Christians: “Little children, love one another” (Jerome,
Comm. in ep. ad. Gal., 6.10).
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In monastic settings, too, the identification of the supervisor as standing in loco
parentis for his community is well-attested. Augustine’s Praeceptum instructs monks
that “[t]he superior should be obeyed as a father with the respect due him so as not to
offend God in his person;” such respect for the superior is second only to that monks
must show to the supervising bishop.68 Indeed, the language of spiritual fatherhood is
integral to the address “Abba” senior monks enjoyed in the context of Egyptian
asceticism, and which Cassian’s writings put before his Gallic audience. The anonymous
author of the Ad Monachos homilies goes so far as to suggest that monastic obedience
bore directly upon the efficacy of a monk’s prayers: “the more we are obedient to our
superiors and to the fathers, to that extent will God listen to our prayers.”69 At times, the
discourse of familial authority could extend even to an organizational entity: Augustine’s
Letter 21 thus offers advice on how monks ought to best respond when “the Church, your
Mother, calls you to active service.”70
Caught between the tender care and the unflinching correction of their ecclesial
parents, monks and clerics lived in the heart of a spiritual household that nevertheless
resembled the family dynamics prevalent in their social context in striking ways. The
paternal figure invoked in these scenarios was invariably the Roman paterfamilias of late
antiquity rather than the permissive parent of contemporary Western imagination: The
bishop or supervisor thus exercised a power over his monks or clergy that strikingly
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resembled that of patria potestas. The latter, in theory, was all-encompassing, entrusting
the father with the famous (and in late antiquity entirely hypothetical) ius vitae ac necis,
the power over his children’s life or death.71 In practice, however, paternal authority in
the late Roman Empire manifested itself primarily in two ways: economically, inasmuch
as the father retained control over most forms of an un-emancipated child’s property; and
morally, inasmuch as the father was responsible for his children’s formation into upright
and responsible citizens, and children in turn owed their father obsequium (total respect)
and pietas.72 The former – economic dependency, including the control exercised by the
father of his children’s assets – has the potential to offer intriguing insight into, e.g.,
Augustine’s insistence that the possession of property is fundamentally incompatible with
a monk or clergyman’s profession. For purposes of understanding structures of authority
and correction within the monastic or clerical community, however, the latter
manifestation of patria potestas takes precedence.
Particularly with regard to his sons, the late ancient father’s task was thus the
discipline and domestication – the preparation for taking on a position of authority in his
own domus – of a child. The father’s eventual success required the son’s full compliance
with the father’s authority – the offer of obsequium and pietas owed to the parent. The
process rarely went smoothly, and both “good” and “bad” fathers apparently routinely
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made use of their entire arsenal of weaponry to compel compliance.73 From verbal
exhortation, fatherly correction thus escalated to physical blows – a punishment shared
by both slaves and (usually minor) sons—in the interest of instilling proper disciplina.74
Further escalation, usually by threat of withholding or limiting a son’s inheritance, might
cow the more recalcitrant offspring. At times, however, even the most determined father
had to concede defeat: “We see fathers whip their rebellious sons,” Augustine thus
observes “but sometimes in despair they dismiss them to live where they might.”75 Even
with the most diligent application of disciplina, not every son could be prepared to
receive his inheritance in a responsible fashion.
The means of correction available to the late ancient paterfamilias parallel in
striking ways the means by which bishops or supervisors of monasteries sought to impose
correction upon their own wayward sons: Cassian, for example, describes a range of
penalties appropriate for punishing various intra-monastic infractions that include public
prostration from which only the superior could release the monk, and physical blows,
imposed by the Abba against a monk that had disturbed the community’s peace in a more
serious fashion.76 Punishment in Augustine’s monastery appears to have been of the
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kinder, gentler variety, yet here, too, the supervisor’s task is to “uphold disciplina while
instilling fear” and to subordinate even the pricks of the supervisor’s conscience to the
need for maintaining his position of authority over the monastery.77 By the same token,
Augustine was also clearly aware – and tacitly approved – of physical punishment being
deployed to keep in line wayward monks even in his own monasteries. He thus reports
that a “certain former secretary” fled the monastery after having received a beating at the
hands of his superior upon being found alone after hours with a consecrated virgin.78
At points, too, bishops had to “dismiss” from their midst those of their spiritual
sons who did not appear fit to assume their heavenly heritage. Such dismissal could take
the form of stripping clergy of their ordination, or withholding ordination from those that
did not strike their superiors as fit for the cleric’s share. Ambrose thus speaks candidly
about withholding ordination from a “friend . . . who seemed to recommend himself by
his assiduity in his duties” due to the man’s unseemly gestures, and discusses his
assignment of penalties to Milanese presbyters and deacons.79 Augustine confronted
similar situations in both his monastic and ecclesial contexts. Numerous letters testify to
his unhappy task of persuading neighboring communities that the men they had chosen
for their deacons or presbyters were not or were no longer suitable to these tasks –
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usually due to some form of sexual misconduct on the part of the would-be clergyman.80
These men might still earn themselves a limited share of the divine kingdom in their
capacity as laypersons. Yet to grant them ordination or allow them to continue in an
ordained capacity spelled grave danger to their own and their communities’ spiritual
well-being.
Similarly, the Praceptum conceives of situations where a monk would either
voluntarily or by force leave the monastic community. The Rule encourages “brothers” to
follow a version of the procedure outlined in Matthew 18 when they suspect another
monk’s inchastity. The latter must first be corrected privately by his brother, thereafter by
a supervisor in the presence of witnesses, and finally should be judged and punished in
the presence of the entire community “according to the judgment of the superior or priest
having the proper authority.” (4.9) If the monk rejects such salutary application of
disciplina, however, “he shall be expelled from your brotherhood even if he does not
withdraw of his own accord.” (4.9)
But the relationship that the spiritual sons that staffed late ancient monasteries and
bishop’s houses enjoyed with their ecclesial “fathers” differed from that between physical
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fathers and offspring in one important respect. During their earthly existence, monks and
clergy could never expect to “grow up,” to become emancipated from their spiritual
fathers’ authority. By contrast, at the turn of the fifth century, Roman law and practice
thus increasingly recognized a point in children’s lives – usually their twentieth birthday
– at which the sons and daughters of Roman householders could be considered adult and
ripe for emancipation from their fathers’ potestas if the latter wished to grant them
such.81 Even in instances where adult children did not or did not successfully pursue
emancipation, their age prohibited fathers from imposing certain penalties – particularly
physical punishment – that were within their legal rights.82
By contrast, monastics and clergy remained by definition immature and in
constant need of paternal disciplina. As Pseudo-Eusebius warned his Gallic audience:
“Let no elder [monk] seem so learned there as to think that obedience does not become
him which did become God (a.k.a. the submission of Christ to the Father in the
Incarnation).”83 Their anticipated heritage, the carrot that in late ancient imagination and
practice motivated filial piety in most children, would be theirs only after death, when at
the final judgment their heavenly Father would step out of the monk’s earthly Abba’s or
bishop’s shadow. Until such a time, however, divine authority undergirded that of the
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human, if spiritual fathers. We ought therefore qualify Jerome’s assessment that
Christians who roused themselves to lives of askesis “leave the Father of the flesh to
follow the Father of the spirit; they do not leave a father, they find a Father.”84 This may
in one sense have been the case for late ancient monks and clergy; along the way,
however, they most certainly also found ecclesial fathers whose authority served as a
kind of middle ground between the families the monks had left behind and the family
they could expect to welcome them at the last judgment. Monastic and episcopal authors
did not hesitate to call attention to this connection. In addition to the emphasis on familial
language, texts designed to inculcate the divinely ordained nature of the monasterium’s
structure thus emphasize the eschatological significance of monastic existence and
practice. The bishop’s or Abba’s judgment, much like the monk or clergyman’s
transgression, carried with it longest-range consequences. As in the earliest Christian
writings, then, the contemporary community made the individual’s eschatological destiny
manifest.

5.4.2 Eschatological Dimension: The Bishop as Mediator
It is the saying of one who was a noble combatant, ‘We are made a spectacle unto
the world, and to Angels.’ Worthy truly was he to have Angels as his spectators,
when he wrestled that he might attain the prize of Christ, when he contended that
he might lead on earth an Angel’s life, that he might overcome the wickedness of
spirits in heaven, for he wrestled with spiritual wickedness. Rightly was the world
a spectator of him whom it was called on to imitate.85
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With these words, Ambrose succeeded in praising his late colleague, Eusebius of
Vercelli, quite literally to the heavens. The latter, so Ambrose assured the Christians of
Vercelli, had combined in himself the qualities of both monk and bishop – qualities that
were quite similar and ought to co-exist in the man that would succeed to Eusebius’ see
as well. Ambrose’s portrait is striking for a number of reasons; chief among them being
his emphasis on the eschatological dimension of monastic and episcopal service.
Eusebius was thus particularly well suited to the bishop’s seat and the natural as well as
supernatural audience it attracted, because he had by virtue of his prior, monastic life
raised himself to the state of his angelic spectators and joined them in spiritual combat.
The monastic and clerical life, Ambrose here suggests, carried with it a
supernatural, indeed a fundamentally eschatological dimension. Eternity was the
standard by which all monastic and clerical life was to be judged; accordingly, Ambrose
could elide Cicero’s famous distinction between the honorable (honestum) and the
beneficial (utile), inasmuch as from the perspective of the Christian’s eschatological
future, only the honorable could be considered useful: “Whatever the vicissitudes of
virtue in this world, eternity can be relied upon to prove it decisively and supremely
useful.”86
Ambrose was not, to be sure, the first writer to expound Jesus’ Matthean dictum
about those who made themselves eunuchs for the kingdom of heaven in terms of
ascetics’ proleptic participation in angelic life. Nor was he exceptional among his
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contemporaries in emphasizing an eschatological locus for monastic existence: For
centuries, particularly prominent Christians, whether martyrs or bishops, had been said to
have attracted an audience of supernatural peers.87 By the fourth century, ascetics
qualified for this particular honor as well. Indeed, John Cassian warned his monastic
audience that they had made their profession before God and the angels – a cast of
witnesses that made reneging on one’s profession especially unthinkable.88
In this context, there is nothing surprising about the fact that monks’ and
presbyters’ eschatological existence would feature prominently in the authority structures
by which these groups were governed and the standards by which they were expected to
be judged. The specter of the final judgment – apparent already in Paul's exhortation to
the Corinthians and the theological underpinnings of Matthean community discipline –
thus provided an ever-present motivation for monastic compliance – a point that the Ad
Monachos homilies of the Pseudo-Eusebian corpus demonstrate with particular
effectiveness. The anonymous author dwells in loving detail upon the physical and
psychological tortures sinners had to anticipate; their flesh would be continually burned
even as it was being re-animated to sustain further suffering. All the while, the
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condemned monks would suffer the regret of knowing that a spoonful of penance could
have discharged “enormous debts which an eternal fire would scarcely have cancelled.”89
The connection between what had to be done—or what was being left undone—in
the this-worldly monastic community and what could be anticipated at the eschatological
judgment is a pervasive theme for the homilist. The monk whom shame prevented from
exposing his inward sin before his brothers thus had to reckon with the certainty that his
every thought would be laid bare before the heavenly tribunal.90 There, accusers and
witnesses would rise against him not from among his fellow ascetics but from within
himself—his own sin betraying him before God and the angels.91 Justly condemned, the
unhappy sinner would be “cast into external darkness and, sundered from the assembly of
the blessed by unending excommunication, . . . [would be] cut off from the very root of
life.”92
In the next chapter, we will consider the striking correspondences between the
heavenly assembly as the homilist imagines it, and trial before a Roman magistrate. Yet
similarly compelling are its parallels thereof with late ancient monastic discipline. In
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both instances, the monk stands accused before his divine superior—or His human
analogue, a topic to which I will turn in greater depth below—as well as a tribunal of his
peers.93 In both instances, a plaintiff brings suit against him, further calling upon
witnesses to establish his case—a scenario reminiscent of the monastic trial outlined in
Augustine’s Praeceptum, itself informed by Matthew 18, wherein after the monk has
been “proven guilty on the testimony of two or three” (4.8), “others are to be summoned
so that in the presence of all he can be proven guilty, rather than stand accused on the
word of one alone.”94 (4.9) Once the evidence has been clearly established, the Judge
declares sentence and swiftly moves the monk towards his punishment – a fate that
involves the monk’s or soul’s separation from the community of the blessed. Such
excommunication need not be permanent – indeed, the homilist apparently holds out
hope that even a condemned soul, should his sins be of a moderate nature, would enjoy a
reunion with its blessed companions after a period of (concededly gruesome) purgation.95
Yet the removal of the monk from the community, much like the casting of the soul into
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the outer darkness, remains a grave and perilous step; it is the ultimate punishment, which
the monastic supervisor, much like the divine Judge, can impose only under the most
serious circumstances.96
In this context, the bishop or monastic supervisor quite naturally assumed the role
of God’s ambassador vis-à-vis the monks or clergy of his community. This identification
made him the object of particular deference: The Praeceptum thus urges monks to respect
their supervisor “so as not to offend God in his person.”97 The pseudo-Eusebian homilist
raises a similar caution. Monks who direct abuse not only against their brothers but also
against their supervisors harm themselves most of all, particularly since “in injuring
them, we in a manner strike Christ the Lord Himself . . .”98 Cassian too illustrates the
attitude of true monastic humility monks ought to display towards their supervisor in
light of the latter’s status: monks ought “to fulfill without any discussion all those things
that are ordered by [their supervisor], as if they were commanded by God from heaven.”
The identification of earthly and divine authority is so complete in such monks “that
sometimes, when impossibilities are commanded them, they undertake them with such
faith and devotion as to strive with all their powers and without the slightest hesitation to
fulfill them and carry them out; and out of reverence for their superior they do not even
consider whether a command is an impossibility.”99
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Yet with great power came great responsibility. Bishops and monastic
supervisors had to be set apart from their charges in attitude and comportment, even as
they sought to exemplify the teaching that whoever wished to be first among Jesus’
followers was to make himself the servant of all.100 Ambrose thus felt compelled to
remind one of his correspondents that “[t]he dignity of the priesthood claims for itself a
sober and unruffled calmness, a serious life, an especial gravity.” After all, Ambrose
argued, “what can a man look up to in you who recognizes himself in you, who sees
nothing in you which is beyond himself, and who finds in you, to whom he deems respect
to be due, the things which he blushes at in himself?”101
Dignified episcopal conduct was particularly pressing, inasmuch as bishops were
to conduct all their judicial affairs, including those involving the laity, in emulation of
Christ. More serious still, however, would be the responsibility a bishop could expect to
fulfill at the last judgment. There, he would have to give an account for the lives and
souls of those entrusted to him, particularly the members of his community or clergy
under his authority. Augustine’s rule thus exhorts the monastery’s supervisor to remain
“ever mindful that he must give an account of [the state of the monks’ souls] to God” – a
task in light of which his relatively greater authority “exposes him all the more to greater
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peril.”102 Cassian envisions a similar level of responsibility for the elders and supervisors
of his monasteries. Given particularly the danger that a hastily admitted monk might
renege on his profession and bring additional guilt upon both his own head and those of
his leaders, the postulant must submit to a lengthy period of testing, “lest if we received
you rashly we might make ourselves guilty in the sight of God of levity, and make you
incur a yet heavier punishment, if, when you had been too easily admitted by us without
realizing the responsibility of this profession, you had afterwards turned out a deserter or
lukewarm.”103
Indeed, responsibility for the individual monk’s spiritual well-being and
eschatological destiny could extend to his brothers and co-religionists as well. If a monk
has incited a brother to sin or caused him spiritual harm in any fashion, “he has incurred
the danger of damnation as many times as he has ruined others; he has become liable to
damnation in as many instances as he has been the occasion of injury; and the sin which
originated with him, has redounded to him manyfold.”104 By the same token, however,
the fact that no Christian was an island could redound to a bishop’s or supervisor’s future
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glory as well, if he was blessed with tractable charges or managed to inspire his
community through his preaching and leadership. The pseudo-Eusebian homilist thus
concludes his message on a cheerful note, expressing his hope that just as his monastic
audience may have benefited from the sermon, so “you in turn help us by your merits,
and be for us an ornament in the present life and a defense in the life to come.”105
Yet as already suggested, there were times when a bishop or monastic superior
could choose to sever the link that bound him to a member of his community, thus
absolving himself from responsibility for the monk or clergyman and handing the latter
over to another judge entirely. Indeed, the harshest judgment of all could be the
abstention from judgment. This becomes evident in Augustine’s Sermo 355. In this
sermon, Augustine aims to give an accounting for those members of the “bishop’s house”
monasterium who are evidently failing to live up to the community’s motto of having all
things in common. Towards the end of his remarks, Augustine thus announces that he
has changed his policy: no longer will he revoke the ordination of those members of the
clergy who refuse to renounce private property and share the communal residence.
Instead, he will merely wash his hands of them. Augustine’s forbearance does not alter
the gravity of the situation, however: “Someone who deserts the fellowship of the
common life which he has taken on, which is praised in the Acts of the Apostles, is
falling away from his vow, falling away from his holy profession.” Such a one “should
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watch out for a judge – but God, not me.”106 Accordingly, “[t]hose who don’t want [to
live in community with the rest of the clergy] may consider themselves free; but they
should also consider whether they can have eternal felicity.”107
Augustine’s emphatic refusal of pronouncing judgment against these “wayward”
clerics echoes Paul’s instructions to the Corinthian community in 1 Cor 6: after all, it is
only insiders who are entitled to be disciplined by their fellow Christians, while those
outside the church are left to God’s inevitable judgment. Presbyters and deacons who
remove themselves from the bishop’s household-fellowship, Augustine suggests, call into
question their eternal salvation. Were they true servants of God, or even true Christians,
he, the bishop, would surely and rightfully lay claim to judging their offense. Given the
gravity of the affair, however, the clerics are beyond Augustine’s reach – they are no
longer “like” to him and as such cannot be judged by him. The latter expresses an
important principle that enshrines in Roman law the identification of late ancient
monastic and clerical community with the primitive church of the apostles—that some
members of the church were sufficiently set apart from the rest of Roman society that
they could lay claim to being judged only by others of their kind.

5.4.3 Like Judges Like
In 381 C.E., Ambrose took part in what has been described, perhaps somewhat
uncharitably, as an ambush.108 The Council of Aquileia, originally intended as a
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gathering of bishops from across the entire Roman Empire to resolve on-going tensions
over the homoousios, had instead turned into a local affair at which Ambrose and his
fellow pro-Nicenes had the upper hand. Among the twenty-odd attendees from Italy,
Gaul, and North Africa, Palladius of Ratiaria and Secundianus of Singidunum were the
only notable “Arians.” Accordingly, the two bishops found themselves swiftly on the
defensive, having been summoned to a trial rather than the debate for which Palladius at
least seems to have hoped: “Palladius et Secundianus, duo tantum qui ausi sunt ad
concilium convenire, debitam praesentes excepere sententiam super impietate
convicti.”109
According to the transcript of the council, Palladius, quite sensibly, sought to
extricate himself and his companion from their precarious position by demanding that the
council be made public and, most pressingly, that arbiters be brought in to hear both sides
of the dispute: “You cannot be judges unless we have arbitrators and unless persons come
on both sides to arbitrate, we do not answer you.”110 Questioned where such arbiters
might be found, Palladius suggested distinguished men (viri honorati) from among the
laity – a proposal that met with Ambrose’s scathing rebuke: “Though [Palladius] has
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been convicted of many impieties, yet we should blush that a person who claims the
priesthood for himself should seem to have been condemned by laymen, and on this very
ground and in this very point he deserves condemnation because he looks to the sentence
of laymen, when priests ought rather to be the judges of laymen.”111
The council and its proceedings reflect extraordinary circumstances, but the
principle that like should judge like which Ambrose apparently invoked at Aquileia to
demote the luckless Palladius to lay status, was deeply ingrained in clerical and monastic
consciousness. Indeed, on other occasions, Ambrose even made use of it to defend those
with whose theological stance he disagreed. When it became known that Gallic bishops
were dragging their Priscillianist colleagues before imperial tribunals, going so far as to
call for their death, Ambrose condemned those who called for such “blood-stained
triumphs of the priesthood” as akin to Christ-killers:
[T]hose men say just the same as did the Jews, that the guilty ought to be
punished by the public laws, and therefore that they ought also to be accused by
the priests before the public tribunals, who, they assert, ought to be punished
according to the laws. The case is the same, though the number is less, that is to
say, the question as to judgment is similar, the odium of the punishment is
dissimilar. Christ would not permit one woman to be punished according to the
Law; they assert that too small a number has been punished.112
Bishops and members of the clergy, even those suspected of heresy or heteropraxy, were
subject exclusively to the judgment of their peers – for better or for worse.
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By the same token, however, the emphasis on “like judging like” brings to the
fore one of the most pressing concerns surrounding the monastic and clerical
communities of late antiquity, namely the relationship between the inner circle of ascetics
and clergy, and the wider realm of the church at large. Inasmuch as the former could be
characterized as heir to the original, apostolic community, the Jerusalem church formed
at the inspiration of the Spirit at Pentecost, what role was there for the majority of
Christians—those who, regardless of their devotional fervor (or lack thereof), never allied
themselves with a monastery or sought ordination of any sort? Moreover, if the church at
large also in some sense qualified as a legitimate extension of that first Christian
communion, how could its relationship to the privileged communion of monks or clerics
be conceptualized?
Even the most enthusiastic monastic authors were, of course, cognizant of the fact
that the church at large in a sense endowed the monastery with its essential, life-giving
function. As Adalbert de Vogüé notes so succinctly, the monastery “est . . . partie
intégrante d’Église d’après la Pentecôte, dont elle a recueilli une des taches essentielles:
guider les fidèles du Christ sur la voie étroite de l’Évangile.”113 This connection was in
one sense eminently practical: Monastic and clerical groups received from the broader
church both its fathers and its sons. The monastic ranks were thus repopulated from
among the laity, as Jerome famously (and with characteristic tactlessness) pointed out,
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and frequently received their supervisors from the bishop’s hand.114 In the same vein,
even the most reclusive of ascetics allegedly put their spiritual prowess in the service of
other Christians—a phenomenon perhaps best exemplified by Athanasius’ Life of Antony
and famously analyzed by Peter Brown.115 Indeed, monastic rules and other texts
addressed to ascetic and clerical audiences virtually without fail address the relationship
between their audience and society more broadly—for better or for worse.
Yet models for understanding the relationship between lay and “professional”
Christians who both shared and yet did not fully share the same nature and Christian
identity are far scarcer. In part, this is perhaps due to the considerable anxiety that
surrounds the question of Christian merit in late antiquity, and the public relations fiasco
the so-called Jovinianist crisis represented for supporters of ascetic spirituality. Yet the
introduction of rank into a group whose foundational texts emphasized the
interdependence and undifferentiated unity of all undoubtedly troubled late ancient
writers: if the body of Christ encompassed all Christians and if all members of said body
stood in equal need of one another, what place was there for a special monastic or clerical
body-within-the-body? To this question, Augustine proposed an elegant exegetical
solution. His exposition of Psalm 133:2 (132:3 LXX) is worth quoting in full:
Let the Psalm tell us what [monks dwelling in community] are like: ‘[They
are a]s the ointment on the head, which descended to the beard, to Aaron’s
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beard, which descended to the fringe of his garment.’ What was Aaron? A
priest. Who is a priest, except the one priest who entered into the Holy of
Holies? Who is that priest, if not him, who was at once Victim and Priest?
If not Him who when he found nothing clean in the world to offer, offered
Himself?
The ointment is on his head, because Christ is one with the Church, but the
ointment comes from the head. Our Head is Christ crucified and buried;
risen again, he ascended into heaven; and the Holy Spirit comes from the
head.
Where to? To the beard. The beard signifies the courageous; the beard
signifies the young men, the vigorous, the active, the eager. So that when
we describe such, we say, ‘He is a bearded man.’ Therefore that ointment
descended first upon the apostles, descended upon those who bore the first
attacks of the world, and therefore the Holy Spirit descended on them. For
those who first began to dwell together in unity, suffered persecution, but
because the ointment descended to the beard, they suffered, but were not
conquered.116
Coenobites, Augustine argues, are, on the one hand, heirs to the apostles and
martyrs. They are thus most directly attached to Christ, the head of the church, and the
first in line to receive the anointing conferred upon him by the Father. This ointment
does not stop with them, however; indeed, Augustine suggests, it is by way of monastic
and clerical mediation that Christ extends the divine blessing to the rest of the body.
The depiction of the monastic and clerical community, saturated with the glory
and grace of Christ and blessing their respective communities from its overflow, is
striking and characteristically Augustinian. While the anointed Aaron as a figure of
Christ and thus head of the church appears in the theological writings of, e.g., Ambrose
and Hilary of Poitiers, the connection between the psalm’s opening lines—particularly
the reference to the brothers who dwell in unity—is, to the best of our ability to discern,
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original to Augustine.117 That is not to say, however, that the concept Augustine seeks to
convey by way of this exposition is idiosyncratic. Indeed, the ideal of monks and clerics
serving as privileged mediators between the head of the Church and the Christian laity is
part and parcel of late ancient ascetic rhetoric. And yet the evocative image by which the
divine anointing reaches different parts of the body of Christ in different stages – and,
one might suspect, to different degrees – implies considerable stratification of the church
at the turn of the fifth century, when ascetics of various stripes worshipped alongside
more or less devout Christian laity as well as striking numbers of long-term, even lifelong, catechumens.
Historians may perhaps envision a similar “trickle down effect” with regard to the
privilege and responsibility that attended intra-ecclesial arbitration of Christian legal
disputes. Among the spiritual and practical leadership of the church, the stakes were
sufficiently high that bishops were willing to go to great lengths to keep even suits
against the least spiritual in their midst out of the public courts. Augustine thus writes
that he himself interceded with a justly irate victim of Antony's machinations "so that he
117
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would not charge the bishop in our court by a formal petition and complaint."118
Augustine's appeal was successful, and the case was settled in private arbitration, to the
benefit of both the would-be plaintiff and the church whose public image was not marred
by the bishop being dragged into imperial court. Indeed, to try a bishop usually required
more than one episcopal judge, as the examples of the Antony and the conciliar trial
Ambrose had prepared for Palladius at Aquileia attest. A striking exception appears to
have been appeal by a bishop to a metropolitan, particularly the bishop of Rome.119
Similar urgency of Christian adjudication accompanied suits involving presbyters
and monastics, both male and female; these could lay claim to being judged only by one
who shared his spiritual essence and was furthermore her spiritual superior, namely the
local bishop – a scenario that resulted in parties being caught in the quaking quagmire of
conflicting legal authorities, particularly when either plaintiff or defendant was beyond
the reach of the church.120 Of considerably lesser urgency – but undoubtedly also greater
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volume – were cases involving members of the Christian laity. These, too, could invoke
Paul's 1 Corinthians 6 dictum, as Augustine explains to one of his correspondents: "The
apostle has commanded that, if Christians have with one another cases concerning
worldly affairs that need adjudication, they should be heard in the Church, not in the
courts. For this reason we have to endure the sort of petitions on the part of litigants in
which we have to learn the laws of this world, especially concerning the temporal
condition of persons."121
Their cases ran the risk of overflowing a bishop's schedule: Augustine complains
that he spent hours each day sitting in the judgment seat. He seems to have taken this
position quite seriously; several letters from his extant correspondence appeal to lawyers
and jurisconsultants among his acquaintances for insight into the knottier problems of
Roman law. At the same time, however, the number of letters addressing the more
limited case load involving local clergy far exceed those pertaining to more general legal
issues. While lay Christians could and, depending on the quality of the individual bishop,
did appeal to episcopal justice for the resolution of their legal problems, there is no
evidence that bishops actively sought to solicit such cases or insisted upon imposing their
divinely-ordained jurisdiction upon them as they did in cases involving clergy. The
urgency attendant upon having "like judge like" among the ranks of the ascetic and

part of it belonged to her" (Ep. 8*.1; 257). At times, apparently, like judging like could accrue to the
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clerical elites decreased significantly for those on the fringes of Christ's body. And yet
the continued identification of the earliest Christian community with part of the fifth
century church continued to authorize the appropriation of Pauline and Matthean precepts
by those dwelling in outer strata of the church's hierarchy or even merely in its penumbra.
In other words, lay Christians could invoke the legal privileges and procedures
established by the pre-Constantinian church in large part because writers and homilists
continued to evoke these as authoritative for clergy and monastics: the blessing bestowed
upon the "mighty men (and women)" trickled down upon the rest of the body.
These developments find their parallels in Roman law as well. "Privilegium fori,"
the right for Christians to adjudicate, in theory, all matters pertaining to religion, but
particularly encompassing cases involving religious "professionals," thus reflects the
Christian claim to adjudicating the affairs of the earliest church's heirs, of monks and
clergy. Similarly, "audientia episcopalis," the privilege by which lay Christians could,
upon consent of their legal opponent, bring civil cases before the bishop rather than the
imperial magistrate, reflects both the lower level of identification between the corpus
permixtum of the broader church at the turn of the fifth century, and the continued link
established by the mediating presence of monastic and clerical professionals.
While both groups could claim access to the bishop and there is nothing to imply
that cases falling into either category were treated in separate venues, the evidence
nevertheless suggests that litigants from the ecclesial or monastic rank and file could be
held to somewhat different standards. The latter is not inherently surprising, considering
that these groups had already demonstrated a higher degree of “buy in” to the Christian
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ideal than their lay brothers and sisters, not to mention, of course, that bishops exercised a
more immediate degree of authority over monks or lower clergy than they did over
ordinary Christians. By the same token, however, the elevated expectations for a
biblically informed and ascetically tinged understanding of justice among these groups
both reflects and reinforces the hierarchal structure of late ancient Christianity. The land
dispute between Marcellus and his siblings with which this chapter began offers a case in
point.

5.5

Conclusion: The Successful (?) Plaintiff.
If anybody harbored doubts that Augustine’s insistence upon stripping clergy of

all personal possessions was not universally shared by his contemporaries, or that
Ambrose’s advice on how clerics ought to handle their family’s financial demands spoke
to a common dilemma, the record of clergy embroiled in legal disputes over property
ought to put these doubts to rest. In the case of Marcellus and his siblings, the bone of
contention was a tract of land to which both he, a bishop,; his brother Laetus, apparently
a member of the laity; and his unnamed sister, a consecrated widow, all laid claim. The
property must have been quite valuable (or family relations quite volatile) if Ambrose’s
description of the legal maneuvering that preceded the case’s transfer to his jurisdiction is
at all reliable.
Yet if Marcellus had hoped that the judgment of his fellow bishop would favor his
claim – a potential for bias that Ambrose candidly acknowledges in his letter – he was
disappointed. Ambrose assigned ownership of the land to Marcellus’ brother, its usufruct
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to their sister, and, when Laetus complained that leaving the property even temporarily in
a woman’s hands might lead to a diminishment of the land’s value, arranged for Laetus to
pay an annual income from the property to the widow instead. Marcellus, it appears, left
the bishop’s court empty-handed, although it is unclear whether his claim was indeed
worse than that of his siblings, or whether Ambrose, as he claims in his letter, was simply
reluctant to give judgment in favor of his episcopal colleague, lest Marcellus’ siblings
cast suspicion on the verdict and attempt to circumvent it through petitions to the
Emperor.122
Yet despite the frustration of Marcellus’ ambitions, Ambrose claims to have been
able to resolve the case in such a fashion that all three parties could be considered
winners. Indeed, Ambrose says of Marcellus, “no one . . will have gained so complete
and glorious a victory as yourself.”123 This is because the “apostolic model,” according
to which suits between Christians had to be settled intra-ecclesially, was particularly
appropriate in instances where disputants came from the clerical or ascetic ranks. In the
case at hand, Ambrose averred, Marcellus thus was not party on his own behalf, but by
his presence represented the interests of two others – that of the Church, and that of
Christ. As a bishop, Marcellus had pledged his allegiance to the latter, and assumed
responsibility for the former. His victory or defeat at court therefore had to be assessed
in terms of these other entities’ loss or gain. Fortunately, Ambrose suggests, while
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Marcellus might have been disappointed, both Church and Christ were satisfied with the
resolution he, Ambrose, achieved on his colleague’s behalf.
Accordingly, if Marcellus had thought to make use of the disputed field for the
Church’s benefit, he ought to realize that his ecclesial household longs for a different
kind of provision: “She also partakes of your fruits, fruits even more plentiful, for she
enjoys the fruit of your teaching, the service of your life, she has that fertility which you
have watered by your discipline. Rich in these profits she does not seek temporal things,
for she is in possession of what is eternal.”124 Indeed, Marcellus’ reconciliation with his
brother and sister as a result of surrendering the land had brought additional members
into the divine household, earning Marcellus eschatological accolades: “You have made
brothers return under the laws of kindred, you have assured then by this charity and this
grace that they shall be received into eternal habitations.”125 The benefit to Marcellus’
biological family and the family at the head of which he stood by virtue of his episcopal
office thus coincide in this instance, Ambrose suggests – and all this at the small expense
of Marcellus’ forfeiture of a parcel of land!
Moreover, as the result of Marcellus’ nolens volens act of intra-familial charity,
Christ was now able to “possess the virtues of His priest, that He may receive those fruits
which belong to integrity and continence, and what is more, to charity and tranquility.”126
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Clergy, in short, had to be conformed to Christ not only in their capacity as judges or
witnesses, but even in the way they conducted themselves as plaintiffs. “Success at law”
for one of his rank thus differs greatly (and undoubtedly to Marcellus’ considerable
dissatisfaction) from that of a layperson, Ambrose suggests. Laity as well as clergy and
monastics – Marcellus’ siblings as well as himself – thus rightly call upon the bishop to
resolve their disputes. Yet only the latter could be expected to set aside personal gain or
retribution in favor of a grander vision of the cosmic drama. Ambrose thus casts
Marcellus even in his capacity as a plaintiff in the now-familiar roles of paterfamilias,
tending to the ecclesial household, proleptic participant in the eschatological courtroom
drama, and one set apart from worldly standards of justice by virtue of his allegiance to
Christ.
As will have already become apparent in Marcellus’ story, Christian judicial
formation, while engaged with both biblical and philosophical lines of reasoning, rarely
functioned in isolation from Roman legal thought. The following chapter will discuss the
latter as the third and final thread contributing to Christian discourses about justice in late
antiquity.
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6.

The Law and the laws: Roman and Christian Justice

6.1

Introduction: The Monastic Convict.
When the defendant was dragged before the tribunal, the sharp contrast between

the darkness in which he had lingered for some time and the brightness of the courtroom
overwhelmed him sufficiently that he fell at the judge's feet. The latter wasted no time to
get to the heart of the matter: the defendant had to face the "quaestio" – had to be, in
other words, interrogated with regard to his crimes. It was merely a matter of
determining the man's status, so that the judge might know whether he could use force in
wringing a confession from the accused, or whether gentler, less reliable means had to be
applied. When asked about his background, the defendant readily responded. Yet the
very question turned out to be a cruel trick: the judge, aware that the man had
misrepresented himself, ordered him to be scourged, and soon the blows of the whip and
the cries of the tortured filled the courtroom. The latter were only interrupted when
bystanders took it upon themselves to intercede with the judge on behalf of the accused,
pressing the mitigating factors of the man's youth and the justified hope of his reform.
The defendant seized the opportunity that presented itself, eagerly offering the tribunal
promises and oaths to change his conduct, and readily consenting to submit himself to
torture and death, should he fall into recidivism. At long last, he thus escaped from the
court, the bruises upon his back and the resolve to never be found guilty again the only
reminders of his harrowing encounter.
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The trial might have been the stuff of nightmares for our defendant; by the
standards of late ancient criminal proceedings, however, it was scarcely unusual.
Encouraging a defendant’s confession by way of the whip was common. In practice,
moreover, torture designed to bring to light the facts of the case frequently shaded into
torture, punitively applied, as well. Remarkably, however, no suspicion of corruption or
excessive anger attached to the judge presiding over the trial. The intercessors, too, had
played their part perfectly, bringing to bear their good names and sound reasoning to
allow the judge to practice the lenience to which he might have been already inclined
without losing face. Cold comfort though it may have been for the abused defendant, the
trial in question stands as a representative exemplar of late ancient justice – and that was
ultimately the point of the anecdote.
The account in question, however, does not come from an Egyptian trial transcript
or the writings of a Roman historian. It reflects rather the fevered dream of a Christian
monk and spiritual adviser at the turn of the fifth century, narrated with great dramatic
flourish in a letter to his young ascetic protégée.1 The crime at stake was neither murder
nor treason, but the to modern (and no doubt many late ancient) minds surprisingly petty
offense of the accused’s appreciation of pagan writers. Nor was its author interested in
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presenting a defense of the Roman criminal system. He were merely representing the
divine court of law Christians would face at the Last Judgment as he expected his charges
might find it: as a version, albeit a somewhat improved one, of the courts, their
procedures, and their means of establishing the facts of a case and its verdict, that they
encountered in their own civic surroundings.
Previous chapters have explored the ways in which popular philosophical and
biblical strands have shaped discourses surrounding justice in late ancient monastic and
clerical settings. The chapter at hand adds a final thread to this braid: that of Roman law
and legal rhetoric. As will become apparent, Christian writers rarely engaged Roman law
in isolation from other discourses. Popular philosophical arguments about the nature of
justice, for example, could inform Christian advice to Roman magistrates, just as legal
tropes and biblical imagery promised to mutually illumine one another, as in the case of
aforementioned unfortunate defendant. A privileged point of reference for the
deployment of legal intertexts was the so-called "Last Judgment," the anticipated
appraisal of all humanity at the Eschaton. Already in the preceding chapter the reader has
encountered the link between monastic discipline and patristic eschatological visions.
Yet the impact the Last Judgment exerted upon the imagination of late ancient audiences
proved still more extensive. The notion that there was to be a divine judgment at the end
of time that would involve a heavenly judge who, perhaps supported by the Christian
faithful, would determine the fate of all creation is accordingly part and parcel to the
earliest strata of Christian writings. Already Matthew 25 suggests that based upon
Christians' conduct, Christ would welcome some to eternal life and consign others to
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eternal torment. Revelation 20 elaborates this theme further by depicting the dead before
the divine throne, where their fate would be judged on the basis of two books, one
presumably containing each person's earthly merits and demerits, the other being titled
simply "the book of life."
Nor is the link between the divine and earthly courtrooms original to our fourth
century source, although its author, the saintly Jerome, dwells in rather more evocative
detail than many upon the implications of these connections for his audience. Late
ancient writers of both Christian and pagan stripes envisioned a connection between the
mundane judgments by which Romans lived or died, saw their case lost or vindicated,
and thwarted or were thwarted by their opponents, and the judgment they expected to
encounter once they had left this world. In Christian discourses, this connection
functioned along two primary axes: one of ascent, by which, as in the case of Jerome’s
famous nightmare, writers projected aspects of the late ancient legal sphere upon the
divine; and corresponding thereto, one of descent, by which they sought to press the
characteristics of divine judicial reasoning and practice upon earthly and particularly
ecclesial legal practices.
As might be expected, these two processes did not function independently of one
another. Instead, late ancient writers who deployed heavenly exemplars for illuminating
or endorsing this-worldly judicial attitudes or practices, relied upon a vision of divine
justice and judgment already shaped in and imbued by a Roman understanding of these
concepts. The axis of ascent – the move from earthly to heavenly – is thus essential to its
counterpart, the move from heavenly to earthly. The latter manifested itself in episcopal
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instructions to Christians and prospective converts across the various ecclesial strata: in
monastic and clerical inner circles; in the broader realm of Christian discourse concerning
orthodoxy and –praxy; and, not least of all, in discourses involving the magisterial laity,
who could be expected to incorporate visions of the Roman-influenced divine judge into
their own judicial practices. Before turning to interpretations of the last judgment through
the lens of Roman law, however, we must examine the extent to which Roman legal
discourses were indeed accessible to the late ancient public.

6.2

The Public Law.
Before asserting that Roman legal discourses left an indelible impress upon late

ancient Christians' visions of heavenly judgment, the question presents itself, how the
average late ancient Roman, whether in the capital itself or in the provinces, would have
come in contact with these processes. After all, few Romans were even functionally
literate,2 much less familiar with the writings of famous advocates from the Empire's
history. Moreover, while a small handful of Christian leaders, including most
prominently Ambrose, Augustine's friend Alypius, his North African colleague Possidius
of Calama, and, to a more limited extent, Augustine himself, had considered or actively
been engaged in a career in the courts, the majority of their audiences enjoyed no such
professional standing. That is not to say, however, that the latter were strangers to the
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percent of Christians were literate (Books and Readers in the Early Church: A History of Early Christian
Texts [New Haven: Yale University Press, 1995], 5).
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Roman legal system. Trials were intensely public in nature, with magistrates and
tribunals selecting conspicuous locations from which to dispense justice. Evidence for
this practice is most abundant from the Egyptian realm, as is frequently the case: The
papyri record transcripts of disputes adjudicated, inter alia, “in the Atrium Magnum
before the tribunal (in Alexandria),” “ in the gymnasium at Xois,” and “in the public
street before the house of the exegetes in office” in Oxyrhynchus.3 Egypt was not,
however, sui generis in this regard, as, e.g., the evidence for posted petitions and
assembled tribunals at the Baths of Trajan in Rome or the city gates in Judaea suggest.4
Suggestive, too, is the depiction of tribunals in Christian writings of the era.
While location and proceedings are frequently entirely incidental to the narrative,
accounts thereof must have been sufficiently plausible to the texts' audiences to avoid
disrupting the narrative. One such incident comes from Paulinus of Milan's Life of
Ambrose. Therein, the protagonist, having just been acclaimed bishop by the crowds and
cowed by the prospect of such awesome responsibility, attempts to impress upon the
Christians of Milan the dubious nature of their decision. In addition to appearing in
public with women of questionable repute and attempting to don the philosopher's
mantle, Ambrose accordingly turns to demonstrating the apparent unsuitability of a
servant of the state to the bishop's office by exercising his magisterial role:

3

Benjamin Kelly, Petitions, Litigation, and Social Control in Roman Egypt (Oxford: Oxford University
Press, 2011), 171.
4

Kelly, Petitions, 176 n 44. For a more cautious treatment of Egyptian judicial proceedings as not
necessarily paradigmatic for the rest of the Roman Empire, see Rudolf Haensch, “Typisch römisch? Die
Gerichtsprotokolle der in Aegyptus und den übrigen östlichen Provinzen tätigen Vertreter Roms. Das
Zeugnis von Papyri und Inschriften,” in Monumentum et instrumentum inscriptum, ed. H. Börm et al.
(Stuttgart: Franz Steiner Verlag, 2008), 117–125
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And when [Ambrose] realized [that he had become the people's pick as bishop of
Milan], he left the church and had a tribunal prepared for himself (indeed, he
mounted higher steps because he would soon become a bishop). Then contrary to
his usual behavior, he ordered tortures to be inflicted on people. Although he did
this, the people nonetheless kept shouting: “Your sin be upon us."5
The factual basis for this anecdote has been the subject of considerable dispute,
although Neil McLynn has recently weighed in in favor of the account’s historicity.6
Quite aside from whether Ambrose sought to escape ordination by such dramatic means,
however, what makes Paulinus' story "work" is the relentlessly public nature of the late
ancient judge’s role. Paulinus thus has Ambrose select the judgment seat – the bema, a
platform elevated above his audience and as such, as Paulinus points out, a harbinger of
the episcopal elevation to come – as the space in which to display his incapacity. Instead,
it becomes a place wherein the people of Milan demonstrate, publicly and vociferously,
their commitment to the future bishop, and which as such serves to reveal Ambrose as the
unanimous and evidently suitable, even Christ-like, choice of his congregation.
Not only were trials of this nature public, however, they were also publicly
dreaded. Augustine’s Sermo 161, a text to which we will return in due course, thus
conjures up the following scenario:
Think how you tremble if someone starts telling tales about you, in case you
should be put in prison . . . You quake in your shoes, you’re worried to death, you
grow pale, you hurry to the church, you beg to see the bishop, you fall at his feet.
He asks you why. “Save me,” you say. “What’s going on?” “Look, that man’s
5

Quo ille cognito, egressus Ecclesiam, tribunal sibi parari fecit; quippe mox futurus episcopus, altiora
conscendit: tunc contra consuetudinem suam tormenta jussit personis adhiberi. Quod cum faceret, populus
nihilominus acclamabat: Peccatum tuum super nos (Vita Ambrosii 7; PL 14.0029A-B).
6

McLynn suggests “Paulinus’ credit has now been substantially restored. . . . Besides, public life was
sufficiently theatrical to make the events themselves quite plausible” (Ambrose of Milan: Church and
Court in a Christian Capital [Berkeley: University of California Press, 1994], 44).
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telling lies about me.” “And what’s he going to do to you?” “My lord, he
threatens me to extort money;7 my lord, I’m about to be put in prison. Take pity
on me; save me.” That’s how much prison is feared by people, how they are
afraid of being locked up.8
The scene must have been a familiar one to Augustine’s congregation: an
innocent man on the cusp of falling victim to rumors spread by a rival and terrified of the
consequences the slander might have for him and his family. At a minimum, such a one
faced a potentially lengthy, arduous, and to his family financially challenging prison
sentence while awaiting his trial. If his case at long last reached trial, the latter was sure
to include tortures, as Augustine reminded his hearers, and in the last instance there was
no guarantee that the victim’s protestations would spare him: the enemy plotting his
death might well succeed in bringing about his death, aided perhaps by a corrupt or
incompetent judge.
Augustine’s sermon here plays on the fears of his audience and in the process
gives the contemporary reader a glimpse into the anxieties that afflicted Romans at the
turn of the fifth century. Worries about imprisonment and entanglement with the legal
system ranked high among these, alongside fears of premature death or serious illness.
While neither possibility might materialize, their specter loomed large in the minds of
many, and occasions on which a member of one’s community suffered a less than
satisfactory encounter with the Roman courts only served to confirm such apprehensions.

7

concutior. Hill translates this as “I am being blackmailed,” a no doubt accurate translation that
nevertheless fails to capture the nature of the predicament – namely that of an innocent man being
threatened with denunciation.
8

Sermo 161.4 in Saint Augustine, Edmund Hill, trans., Sermons 151-183 (III/5) (Works of Saint
Augustine; Hyde Park: New City Press, 1992), 137.
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As these otherwise quite divergent examples demonstrate, Roman legal processes
were both public and emotionally charged, and Christian writers did not hesitate to use
them as part of their rhetorical arsenal. Nor were judicial performances and the
discourses surrounding them devoid of ideology. Indeed, as Benjamin Kelly has recently
argued, trials in the later Roman Empire by their practical and linguistic usages served to
consolidate the power of the state and ruling classes.9
Kelly rightly notes the difficulties of knowing how these messages were received
by the communities-turned-audiences for such judicial performances.10 Taking into
account the Christian “reception” of these discourses does not offer a clean and simple
solution; nevertheless, in the eschatological discourses that mirror Roman judicial
practice, the reader catches glimpses of what Christians saw – or expected to see – in the
judicial culture that surrounded them.

6.3 Songs of Ascent: Divine Justice from Earthly Exemplars.
Even though, or perhaps because, life was short and Roman justice brutal, most
late ancient Christians’ consciences appear to have been somewhat less sensitive than
Jerome’s. While the latter could envision himself in his fever dreams being dragged
before the divine tribunal, most of his contemporaries required pointed reminders that
there would be a divine judgment beyond the earthly ones, and an eternal death of the

9

Kelly, Petitions, 177-194.

10

Kelly, Petitions, 170.
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soul beyond the death of the body.11 Divine justice was accordingly one of the perennial
favorite topics for late ancient homilists. References thereto could spur the lax and
chasten the cocky, but could also serve to help congregations make sense of the changing
political landscape in which they found themselves.
The fifth century homiletical collection known as the Eusebius Gallicanus corpus
is a case in point: In the decades leading up to the “fall” of the Western Roman Empire,
the largely anonymous authors who contributed sermons to the collection struggled to
help make divine justice comprehensible to their congregations and in the process craft
their members into virtuous followers of Christ and his ministers. In characteristic Gallic
fashion,12 the homilies seek to balance human responsibility against divine grace: God
would aid and reward those who did right, and punish those that failed to do so. Yet late
ancient Gaul showed few signs of bearing out these promises, resulting in homilists’
focus on the afterlife as repository of divine retribution and restitution for human vice and

11

Cf., e.g., Augustine’s observation in Hom. 161.5 (138): “So, from the things people are afraid of in this
time, they should work out what they really ought to be afraid of. I mean, they’re afraid of prison and not
afraid of gehenna? Afraid of the inquisitor’s tortures, and not afraid of hell’s angels? Afraid of torment in
time, and not afraid of the pains of eternal fire? Afraid, finally, of dying for a moment, and not dying
forever?”
12

Gallic monasticism frequently and infelicitously has been characterized as “Semi-Pelagian,” due to John
Cassian’s and his contemporaries’ rejection of Augustine’s emphasis of divine grace over and in later
writings even to the apparent exclusion of human agency. For a discussion of the development of a
characteristic Gallic effort to balance the two theological values, see Rebecca Harden Weaver, Divine
Grace and Human Agency: A Study of the Semi-Pelagian Controversy (Macon: Mercer University Press,
1996).

262

virtue.13 While the faithful might suffer and the wicked profit in the present world,
divine justice would dedicate the rest of eternity to righting these wrongs.
Interestingly, this pattern is particularly pronounced in the sub-set of the corpus
addressed to monastic audiences, the ten Homiliae ad Monachos.14 As might be expected,
the dynamics of the monastic environment left their mark on the material: whereas the
homilies directed to the church at large employ divine justice as both carrot and stick, the
Ad Monachos corpus dispenses with the carrot almost entirely, while sharpening the
stick. It is for this audience that “Eusebius” conjures the vision of one among their
number, a monk who had failed to confess his innermost sins to his superior and had thus
died without due penance, facing the (heavenly) court.
Such a one – and the reader suspects that indeed most of “Eusebius”’s unruly
flock might have qualified for this grim future – would be forced to enter the waitingperiod frequently associated in late antiquity with the deceased’s anticipation of the final
judgment with palpable unease. With much time and occasion to reflect upon his
misdeeds and the penalty they might earn him, “the sole and entire weight of the
judgment will hover over [the monk’s] captive senses,” such that he “will rave from the

13

For a more sustained discussion of this phenomenon particularly in the context of Homiliae 18, 19, and
22, see Lisa Bailey, “’No use crying over spilt milk’: the challenge of preaching God’s justice in fifth and
sixth century Gaul,” Journal of the Australian Early Medieval Association 4 (2008): 19-31.
14

Among a corpus that has been largely neglected until their recent, commendable re-discovery by Lisa
Bailey, the Ad Monachos writings have been the best-studied of the Eusebius Gallicanus materials.
Translations used here are my own, with reference to two unpublished M.A. theses that have translated,
respectively, Homiliae I-V and VI-X: Marie Sainte-Chrétienne, Pseudo-Eusebius: Homiliae Ad Monachos
I-V. Translated with an Introduction and a Commentary. Unpublished M.A. Thesis. Catholic University of
America, Washington, D.C., 1958; Brendan Helbing, Pseudo-Eusebius: Homiliae Ad Monachos VI-X.
Translated with a Commentary. Unpublished M.A. Thesis. Catholic University of America, Washington,
D.C., 1967.
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very expectation of the punishment in its future judgment.”15 Once confronted with the
day of judgment, the monk's worst fears would be realized. Faced by "the divine tribunal
and the assembly of the heavenly army," he "begins to be pressed on this side and that by
certain very forceful witnesses, as it were, surrounded [thus] by his former misdeeds
which by withholding and concealing them from his superiors, he preserved intact for the
eternal judgment and the eternal judge." 16
Indeed, accuser and hostile witnesses would arise not just from the community
surrounding the monk, nor even from the angelic audience, but his very person would be
made to testify against himself: "[T]he plaintiff and witness will step forward, not from
some distant place, but from within us, no one will be able to either conceal or deny
anything."17 Once the monk’s guilt had been established, he faced a future of
Promethean tortures in the outer darkness. Eusebius envisions the sin and vice that flow
through the very essence of the monk as fuel for the eternal fire. The latter thus burns its
unhappy victims relentlessly, the longer and more inexorably the more depraved the
person, while his burned flesh would be continually revived only to force him to suffer
through the process once again.18 To contemporary readers, these visions are as esoteric
as they are gruesome. To “Eusebius”’ intended audience, however, his account was

15

Hom. 36: Hom.ad Monachos 1; Sainte-Chrétienne, Homiliae ad Monachos, 57.

16

Hom. 43: Hom. ad Monachos 8; Helbing, Homiliae ad Monachos, 35f.

17

Hom. 43: Hom. ad Monachos 8; Helbing, Homiliae ad Monachos, 39.

18

Hom. 36: Hom.ad Monachos 1; Sainte-Chrétienne, Homiliae ad Monachos, 59.
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fraught with references to a realm familiar to and frightful for most: that of the Roman
law.

6.3.1 Awaiting Trial.
Eusebius’ description of the processes leading up to and standing before the
eschatological tribunal reflects to a striking extent the late ancient criminal trial. The
monk’s conscious anticipation of the final judgment, and the oppressive horror as which
the homilies depict this seemingly endless period, is thus reminiscent of defendants’
incarceration in the days or weeks leading up to their trial. In contrast to contemporary
practices, prison did not figure prominently among late ancient punishments for the
convicted; it rather served as a holding space for the accused, or for witnesses who might
otherwise pose a flight risk.
This was not to say that prisons always worked as intended. On the one hand,
despite fourth- and fifth-century legislation to the contrary, defendants could find
themselves incarcerated for the long haul, either because a court’s docket had become
overcrowded, or because their accuser had neglected to take the necessary steps for
arranging a trial.19 The uncertainty of when one’s trial date would arrive, combined with
the frequently deplorable prison conditions, resulted in a harrowing experience for many
accused. Both Eastern and Western writers suggest that the incarcerated dreaded

19

Libanius notes a two- to three-month prison-stay as the norm, but claims to know of cases where that
period was exceeded to the point that the imprisoned died before their case could ever reach trial (Or.
45.25f). Libanius here plays on his audience’s sympathies; that unduly protracted prison-stays posed a
problem is, however, substantiated by imperial legislation designed to counteract it. CTh 9.1.7, issued in
338 C.E., for example, demands that cases in anticipation of which a defendant has been imprisoned must
be heard within one month.
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prolonged imprisonment more than even death and torture.20 Little wonder then, that
some accused chose to take matters into their own hands: evidence from both the
Republican period and, to an even greater extent, the Empire attests to suicides among the
incarcerated or those on the verge of arrest.21
Once confronted with the judge, defendants’ unanimous response appears to have
been one of terror. The surrounding throng, the armed guard, the torturer waiting in the
wings, the imposing figure of the judge himself – late ancient trials were a form of
spectacle, and were depicted accordingly by Christian authors.22 Jerome’s dream-self’s
falling on his face before the divine judge and the horror and humiliation of “Eusebius”’s
monastic defendant reflect the range of undoubtedly common responses for accused
parties confronted with Roman tribunals. Judges’ ability to strike fear in defendants and
indeed the rest of the population was, moreover, regarded as wholly positive by many.23
A magistrate needed to inspire terror at least in order to preserve the public order – or to
prevent those who did not yet obey the divine command out of love from straying into
sin. Even in the early fifth century, anxieties about the potentially pernicious influence of
Christian thought and practice thus frequently took the guise of the latter’s potential to
20

John Chrysostom, In epist. Ad Rom. Hom 11.6 (PG60.491); Ambrose, In psalm. 118, Serm. 20.23.
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For a discussion of the evidence for such suicides, see Jens-Uwe Krause, Gefängnisse im Römischen
Reich (Stuttgart: Franz Steiner Verlag, 1996), 302-303.
22

For a discussion of this phenomenon in a somewhat earlier, martyrdom-oriented context, see Donald G.
Kyle, Spectacles of Death in Ancient Rome (New York: Routledge, 2012).
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For a somewhat later period, the reign of Justinian, Roger D. Scott accordingly adduces evidence that the
Emperor’s legislative measures were received with fear (phobos), but that phobos is routinely regarded as
having a positive effect upon the city or people in question. They are said to be “calm,” or “secure,” and
while more hostile sources use the same data to excoriate Justinian for his reign of terror, the semantic,
affective, and political range of phobos evidently extended into positive realms as well (“Malalas, the
Secret History, and Justinian's Propaganda,” in Dumbarton Oaks Papers 39 [1985]: 99-109, 105).
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undermine traditional power structures.24 As Macedonius, at the time Vicar of North
Africa, complained to Augustine, if he were seen as unduly lenient in his judgment,
public morale would be bound to suffer.25 Augustine, conceded his point: Judges and
executioners, just like soldiers and strict fathers, had a rightful duty to exercise.26 Indeed,
Augustine elsewhere observed, from the (salutary) terror that one experienced before
these worldly authorities, one could learn how to respond with appropriate fear to the
eternal powers.27 Fear of divine punishment was, of course, an ambivalent motivation for
good behavior, as Augustine readily recognized. More advanced Christians ought to have
moved well past such servile terror, embracing instead the divine commandments out of
love rather than apprehension.28 For most Christians, even those among the monastic
ranks, however, fear of retribution could keep in check sinful urges until such a time – if
indeed it ever arrived – that the person had attained to proper maturity.29
Given the profound affective charge surrounding the iudex’s person, most
accounts of Christians’ eschatological confrontation with their Maker center on the
Judge/defendant relationship. These two were, however, not the only dramatis personae

24

A number of Augustine’s letters are dedicated to refuting this topos, including, e.g., Ep. 138, 151, 153.
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Macedonius’ letter is preserved among Augustine’s own correspondence as Ep. 152.
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"Nor does it follow, of course, that the power of the sovereign, the judge's right over life and death, the
executioner's instruments of torture, the weapons of the soldier, the discipline of the ruler, and the severity
of a good father were instituted to no avail. All these have their limits, causes, reasons, and utility" (Ep.
153.5; 398).
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Serm. 161.5.
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See, e.g., Augustine’s letter to the monk Anastasius (Ep. 145); cf. also Augustine’s discussion of the
Christian’s advancement from being motivated by fear to being moved by love in Serm. 161.8-10.
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With an obvious allusion to Galatians 3:24, Augustine thus observes that “[f]ear is a kind of warder, it's
like the pedagogue of the law” (Serm. 161.8).
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in a late ancient trial, nor the only characters represented in Christian narratives.
“Eusebius” thus has the unfortunate monk face a plaintiff who brings charges against the
defendant in the presence of the court. This reflects the typical form of a criminal trial
under ius privatum. A party intent on accusing another of a crime thus had to appear in
court in person to do so.30 The path to prosecution was neither entirely easy nor risk-free,
however: the wronged individual first had to commit the claim to writing, in the form of
an inscriptio. This document, once entered into the public record, opened the trial and
allowed for the apprehension of the defendant.31 It also, however, committed the
prosecuting party to suffering the penalties that threatened the accused, should the
prosecutor fail to prove the charge.32 The latter in Eusebius’ account presents a paradox
since it is the defendant himself who nolens volens becomes his own accuser – as well as
witness against himself – before the heavenly court. The Homiliae ad Monachos do not
suggest how this might occur, although the writer’s later distinction between a
condemned person’s good nature and the (seemingly separable) corruption a sinner had

30

CTh 9.1.12. Other safeguards against wrongful prosecution involve, inter alia, the requirement that a
suit take place in the same locale as the offense being prosecuted (CTh 9.1.1 [317 C.E.]; 10 [373]; 16
[386]).
31

In practice, as Jill Harries notes, late ancient writers know of numerous instances where particularly wellheeled prosecutors could flout the inscriptio requirement, resulting in the apprehension and imprisonment
of defendant and potential witnesses at the mere say-so of the person (Law and Empire, 119-122). The
latter then, Libanius charges, might become preoccupied with their own leisure, forgetting about the trial
entirely and leaving the defendant to rot in prison for unlimited periods (Or. 45.8-10).
32

CTh 9.1.5 (320 C.E.); 8 (366); 9 (366); 11 (373); 14 (383); 19 (423).
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permitted that nature to suffer might provide a clue.33 The nature, unwillingly defiled,
thus becomes prosecutor and witness, and contributes to the monk’s own destruction.
Other eschatological “trial accounts,” including Jerome’s, however, dispense with
any mention of the prosecuting party. Such neglect reflects, no doubt, late ancient
writers’ “rush to judgment” – their emphasis of the meatiest parts of such trials,
particularly those involving the divine judge’s confrontation with the defendant. At the
same time, however, trials under private law were not the only model available to
Christian authors of this era. At the end of the fourth century, recollections of martyrs’
encounter with the courts of Rome continued to flourish in the late ancient imagination.
In these trials, the judge, acting on behalf of the Empire, rather than a private party led
the prosecution. The Acts of the Scilitan Martyrs, while undoubtedly a literarily crafted
document rather than the trial transcript it purports to be, thus features the proconsul
Saturninus in the role of judge and accuser, while the Letter of the Churches of Vienne
and Lyons similarly presents the martyrs’ trial as one conducted under ius publicum.
Perversely, as Jerome’s account attests, the records of such trials could fuel Christian
visions of the setting in which sinners would be received at the Last Judgment.

6.3.2 The Quaestio: Truth-Telling and Torture.
The accusation of the defendant was merely the initial phase of a trial. Far more
prominent, both in the trials themselves and in Christian accounts of their eschatological

33

Hom. 36: Hom.ad Monachos 1; Sainte-Chrétienne, Homiliae ad Monachos, 59. Augustine similarly
distinguishes between a criminal’s “sin and . . . nature,” each of which requires a distinctive response from
those involved in his trial: “for this reason you more justly hate the sin because it defiles the nature that you
love” (Ep. 153.3; 392).
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counterparts, was the quaestio, the attempt to establish the defendant’s guilt or innocence.
During this part of the trial, the judge took the lead. At his disposal were virtually
unlimited means for attempting to establish the facts of the case: he could call witnesses,
including those put forth by both parties, examine documents, or call on experts, as was
common, for example, in cases of forgery. In Roman law as well as the late ancient
imagination, the quaestio is nevertheless most keenly identified with another means of
truth-finding: torture. In the words of the famous third-century jurist Ulpian, "[b]y the
term ‘quaestio’ we must understand the use of torments and physical pain to establish the
truth.”34 Accordingly, the part of the Justinianic Code dedicated to this phase of the trial,
Book 48 (De Quaestionibus), thus addresses almost exclusively questions of who could
be tortured under what circumstances and to what effect. Torture for slaves was common
even in civil cases involving money, and free men and women from the lower echelons of
Roman society were increasingly liable to face the whip or the rack – all in the service of
the judge's ascertaining the facts of the case. Indeed, while a Diocletianic edict sought to
"remind" judges that the questioning phase of even the gravest of criminal trials ought not
to begin with the torture of the accused,35 the assumption underlying much of the late
ancient judicial process was that only physical suffering resulted in an honest confession.
Members of the Roman elite were not in all instances exempt from judicial
torture. Ammianus Marcellinus, for example, recounts the torture to which Antiochene

34

"’Quaestionem’ intellegere debemus tormenta et corporis dolorem ad eruendam veritatem" (Dig.
47.10.15.41).
35

CI 9.41.10.
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iudices set some of the city's more prominent citizens in an attempt to route out a
supposed conspiracy against the Emperor Valens.36 Such judicial or, in Valens' case,
imperial excesses were regarded with obvious suspicion and anxiety by the Empire's
literary elites. In most ordinary cases, however, honestiores were still exempt from
torture, and did not hesitate to invoke their rank to escape the iudex's whip. Christians,
too, evidently expected that their status might grant them exemption from the tortures
inflicted upon unbelievers in the afterlife, as Jerome's nightmare suggests. The latter is
thus asked by the heavenly judge not only about his name but also his condicio, his social
status: “Asked who and what I was I replied: I am a Christian.”
The latter claim, if accurate, would have evidently spared Jerome the bruises he
claims to have carried away from his trial. Only because the heavenly magistrate was
rather better informed about Jerome’s true status than even the defendant himself did the
quaestio proceed in the fashion described.37 By the same token, Jerome's account of his
encounter with the divine judge is a surprisingly complex and allusive narrative. It
evokes not only the interrogation phase of a criminal trial, but also calls to mind the
confrontations between Christian martyrs and Roman magistrates. The latter deviated
from the ordinary course of the quaestio, inasmuch as the accused readily declared their
guilt: "Christianus sum!" Judges accordingly did not have to compel a confession, but
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Hist Rom 29.1.23.
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Harries calls this passage “the most famous dream-quaestio to survive from Antiquity,” tentatively
identifying the trial in questions as one concerning a criminal matter (Law and Empire, 141-142).
Evidently, however, Jerome was far less motivated by presenting his reader with a detailed and accurate
replica of a particular kind of late ancient trial than by playing upon the frightening resonances such trials
had left in the minds of his audience.
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rather sought to effect, by persuasion or torture, a retraction of what had been
confessed.38 Jerome, too, is whipped in response to his recitation of the appropriate
formula, if only because his claim of allegiance proved false.
The vision of Jerome as a defendant being beaten before the heavenly judgment
seat is accordingly doubly startling: on the one hand, his divine judge here resembles a
persecuting governor; on the other, a magistrate engaged in a perilous fact-finding
mission. Little wonder, then, that most of Jerome's contemporaries were more reluctant to
place God in the position of the torturing iudex. Ambrose, in a letter to a newly elected
episcopal colleague, thus envisions an eschatological judgment conducted by an already
fully informed judge: "all [offenses] are manifest to God, even before judgment; neither
can things good be secret, nor things full of scandal be concealed" (Ep. 2.14) All human
beings merited punishment, Ambrose conceded; to those convicts, however, for whom
good deeds outweighed bad, the divine ruler might grant clementia – a hope that also
sustained many Roman convicts.39
Other writers sought to strike a balance between Jerome’s explicit statements and
Ambrose’s more oblique confidence in divine omniscience. The Ad Monachos homilist’s
statement concerning this matter accordingly bears closer examination. “Eusebius”’s
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Eusebius’ Ecclesiastical History 8 is thus dedicated to the Diocletianic persecution, in the process
providing accounts of the “standard” processes by which magistrates sought to sway those who selfidentified as Christians or refused to sacrifice. HE 8.6.2 thus describes “[a] certain man [who] was brought
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tribunal appears as a shining example of late ancient judicial restraint. The prosecution’s
case against the defendant thus proceeds by calling a (concededly unique) cast of
witnesses. These “step forward, not from some distant place, but from within us, [such
that] no one will be able to either conceal or deny anything."40 The notion of those who
face the eschatological trial becoming witnesses against themselves is one shared by
Augustine as well. The latter thus analogizes living a sinful life to self-incrimination:
"Think how you tremble if someone starts telling tales about you, in case you should be
put in prison; and are you yourself going to live a bad life against yourself, to get yourself
put in the fire?”41 “Eusebius”, however, goes somewhat further in depicting the selfdenunciation as the result of a quasi-physical assault on the accused. The latter “begins
to be pressed (coepit urgeri) on this side and that by certain very forceful witnesses."42
Such “pressing” may be, of course, merely metaphorical; the homily’s language is
nevertheless reminiscent of the executioners’ calls that Ammianus’ reports to have
overheard during the torture of Antiochene citizens.43 The text, while far less explicit
than Jerome’s account, thus leaves itself open to a more “hands on” interpretation of the
accused’s interrogation than appears at first: to stand before the divine Judge, cognizant
of one’s sin, would be a kind of torture, even when God is not actively wielding a whip,
the reader infers.
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Hom. 43: Hom. ad Monachos 8; Helbing, Homiliae ad Monachos, 39.
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At the root of these divergent interpretations of how the eschatological quaestio
would proceed lies, more or less explicitly, the problem of epistemology. Christians by
the end of the fourth century agreed widely that God was omniscient, that he was, in
other words, aware of human beings' misdeed and might indeed be not only aware of but
also intimately involved in their virtuous actions. In this, more than in most other
regards, the divine judge differed from his earthly colleagues, who were consigned to at
least a degree of ignorance and uncertainty concerning the accused brought before them.
Indeed, to not know was part of the human condition, as Augustine advised a North
African magistrate: A bishop and a judge might both interrogate a defendant, each by
their own means, and might in the process arrive at divergent conclusions. Neither,
however, could be entirely confident in the conclusions he had drawn about the man's
guilt or innocence. Such certainty was God's alone.44
Divine omniscience, however, promised to frustrate the aims of a major portion of
late ancient trials: the quaestio was, after all, the phase of a trial during which the judge
struggled to ascertain the facts of a case on the basis of which he would then pass
judgment. Questions concerning the purpose of an eschatological quaestio evidently
puzzled Patristic writers, and their efforts to retain even vestiges thereof in their depiction
of the final judgment is one of the clearest indicators of the impact late ancient trial
practices had upon the Christian imagination. Individual authors' depiction of the
apparent aims of the divine quaestio moreover reveal a surprising amount about their
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theological and pedagogical commitments. Jerome's dream thus depicts a judge who
hides his omniscience for (charitably conceived) pedagogical purposes. Only once the
defendant makes the false plea does he show his hand and punishes Jerome accordingly.
Such a scene may strike readers as reminiscent of God's questioning of Adam in Genesis
3:9; the relative ease with which Jerome depicts God as a judge misleading the accused,
however, also calls to mind Augustine's well-known reservations about his elder
colleague's reading of Galatians 2. While Jerome's commentary thus suggests that Paul
and Peter were play-acting for the sakes of their audience rather than engaged in an actual
dispute, Augustine objected to the idea that Scripture might include even pedagogically
well-intentioned deceit.45
As might be expected in light of his anxiety concerning willful misrepresentation
of divine matters, Augustine's depiction of the Last Judgment, including his extensive
discussion of last things in Book 21 of De Civitate Dei, involves far fewer references to
anything resembling the quaestio. Instead, aspects of this phase are displaced onto other
parts of the eschatological drama; as already noted, Christians thus testify on behalf of or
against themselves by their daily actions, and are right, even encouraged, to fear divine
judicial torture, even though the latter will be doled out only after the Last Judgment by
the angels of hell.46 The Eusebius Gallicanus corpus once against strikes a middle path
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Augustine’s initial charge appears in Augustine’s Ep. 28.3-4 (Jerome’s Ep. 56). The correspondence
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between the two extremes: Here, the quaestio is a fully realized spectacle, albeit one
iterated primarily for the benefit of the accused; its tortures are, in a sense, already part of
the final phase of the trial – the punishment to come.

6.3.3 Punishment and Pardon.
Roman law was notoriously cruel in its treatment of criminal offenses – even if it
exhibited, by the same token, the scrupulous fairness of lex talionis. Letting the
punishment fit the crime was accordingly a watchword, resulting in a slew of clever (if
brutal) punishments particularly for those who had committed serious offenses. Two of
these that have become sufficiently well-represented in the secondary literature to make
them almost paradigmatic: the penalties for nurses who aided and abetted men who
sought to abduct their charges, as well as for those accused of illegally selling favors, a
practice known as “selling smoke.” The former were liable to have molten lead poured
into their jaws, punishing them, in the words of Constantine’s edict, by closing the throats
responsible for such “wicked persuasion,”47 while the Historia Augusta depicts Severus
Alexander as sentencing one of his courtiers to asphyxiation – death by the very smoke
he had sought to sell.48
Late ancient Christians were neither unaware of nor necessarily averse to this kind
of retributive justice, as a glance at the Latin Apocalypse of Paul readily shows.49 At the
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CTh 9.24.1.
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The Life of Severus Alexander 36.6.
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The text thus depicts, for example, Christians who broke their fast being starved in the afterlife (39),
mothers who strangled their newborns being themselves strangled (40), and those who mocked the
Scriptures in Church being forced to eternally gnaw out their own tongues (37).
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turn of the fifth century, most authors however evidently felt beholden to biblical imagery
for the punishment of sinners. The lake of fire (Rev. 21:8) and the outer darkness
(Matthew 8:11, 22:13-4; 25:30) figure prominently in most late ancient visions of the
final judgment. Ambrose accordingly envisions the condemned being weighed down by
their sins, sunk into darkness as by a millstone, whereas both Augustine and "Eusebius"
argue for a sinners being consigned to an eternity of being burned without their bodies
being consumed by the flame.50
These punishments, like their Roman counterparts, were designed to serve
multiple purposes. In addition to the obvious retribution against the guilty, they, or
rather: accounts thereof, also sought to deter future offenders. Less clear, however, is
whether the scourging fire or oppressive darkness could serve as a means of reform as
well, that is to say, whether such punishment had a pedagogical dimension, such that
those subjected to it might in due course emerge chastened and morally improved. The
“Eusebian” corpus seems to suggest that this is the case: the sin-fueled flames will
scourge only the bodies of the most hardened criminals for eternity, while in most others
the good nature will eventually be cleansed from vice.51
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Both authors propose different solutions to how this might take place; Eusebius, as has already been
mentioned, thus suggests that the flesh, once burned, might be re-animated (Hom. 36), whereas Augustine
devotes a considerable portion of chapter 21 in De Civitate Dei to considering how God might effect such
an un-natural – and thus miraculous –- thing as eternally burning matter (De civ Dei 21.2-8).
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See, e.g., Hom. 36: Ad Monachos 1; Sainte-Chrétienne, Homiliae ad Monachos, 59. For contemporary
readers, these accounts hint, of course, strongly at the doctrine of purgatory, the claim that those who had
merited eternal life while nevertheless defiling themselves with sin would undergo a finite period of
“purgation” before emnbarking upon a heavenly afterlife. This connection is not entirely misguided;
Jacques Le Goff has identified, for example, Augustine as the “true father of purgatory” (The Birth of
Purgatory [Chicago: University of Chicago Press, 1984], 61). While the anonymous Ad Monachos
homilies do not enter Le Goff’s discussion of purgatory’s literary seedbed, Caesarius of Arles, one of the
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Augustine, too, knows of such an interpretation of divine punishment, one he
ascribes to “the Platonists.” The latter, “while they maintain that no sins remain
unpunished, suppose that all punishment is administered for remedial purposes, whether
it is inflicted by human or divine law, in this life or after death; for a man may go
unpunished here, or may not mend his ways, despite being punished.”52 Unlike
"Eusebius," Augustine rejects such a possibility for strikingly pragmatic reasons: While
some punishment both in this world and the next might be intended to reform the
offender, others served either to punish him outright, were imposed to test him (as might
be the case in the torture of an innocent man), or were inflicted on a person through the
ignorance or malice of another. God, of course, was afflicted by neither spite nor
ignorance, the professional hazards of human judges. His punishments were therefore
perfectly just – and yet not necessarily aimed at the reform of the punished.53
Augustine's reliance upon human punishment to understand the nature and import
of its eschatological analogue is striking, and evidently served his conclusion that reform
neither was nor ought to be the sole impetus for punishment. Indeed, the latter

later contributors to the collection, and the only one identified by name, certainly does (cf. Birth of
Purgatory, 85-87). By the same token, however, it is precisely the familiarity purgatory enjoys to
contemporary Westerners that should make us cautious in our reading of these texts. The suggestion of
post-death purgation is still incipient, evidently subject to considerable dispute, and far from the official
doctrine it would later become.
52
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In practice, the gulf between Augustine's rejection of the purgative nature of punishment imposed at the
final judgment and Eusebius' embrace thereof is somewhat less significant than it here appears.
"Eusebius," after all, similarly concedes that some sins would merit eternal suffering, while Augustine
suggests that hope for a person's reform did not end at death, but might continue by way of purgative
punishment until the final judgment was reached.
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motivation was almost entirely absent from Roman law, as Harries rightly notes.54 That
was not to say, however, that the Roman legal system did not concern itself with the
difference between a hardened criminal and a one-time convict who might mend his
ways. The locus for such concern, however, rested only secondarily with the letter of the
law – the legislative material preserved for us in the Theodosian and Justinianic Codes –
and more with what might be anachronistically called the executive and judicial branches
of Roman government. Emperors, as already noted, would issue blanket pardons to
commemorate military triumphs, particular feast days, and the like. Yet frequently only
those who had been convicted for the first time and who had been charged with lesser
offenses were eligible for such release. Ambrose, himself no doubt familiar with the
processes surrounding imperial pardon, accordingly envisioned God pardoning those
sinners, whose good deeds at least outweighed their sins (Ep. 2.14, 16). These too were
guilty, of course, but the relatively greater impact of their meritorious acts encouraged the
heavenly ruler’s mercy.
Judges had more limited means at their disposal, particularly inasmuch as
magistrates who failed to promptly punish criminals were liable to significant fines.
Intervention – intercessio – on behalf of the convicted or soon-to-be convicted party
could nevertheless encourage a magistrate to reconsider his judgment or take into account
mitigating circumstances surrounding the accused's misdeed. The practice of intercessio
took its origin from the classical period of Roman law, where a party to a case could
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appeal – make appellatio – to another magistrate of equal or higher rank than the one to
whom a case had been entrusted. Frequently, the "intercessors" in question were tribunes
who had not originally had iurisdictio, but who by their intercession – either prior to or
even after judgment had been handed down – sought to prevent wrong being done to one
of the parties. Gellius, for example, reports that Tiberius Gracchus interceded against the
praetor Terentius to prevent the execution or imprisonment of Lucius Scipio.55 In the
imperial period, the power of intercessio devolved to the Emperor – yet the cultural
memory of it evidently lingered, and by Augustine's era, private citizens, including
magistrates, could at times "make intercessio," with, concededly, less formal or binding
results, on behalf of those whose legal rights they saw threatened.56
Such intercession frequently came from the same good men – viri boni – that
under different circumstances would have served as arbiters; this no doubt encouraged a
degree of tit-for-tat in negotiations between judges and those requesting favor on
another's behalf. Bishops soon joined the ranks of intercessors – indeed, as will become
apparent in Section 6.4.1 infra, Augustine argued that Christ's exemplar compelled
bishops to act in this capacity – and apparently did not hesitate to engage in a modicum
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Aulus Cornelius Gellius, Noctes Atticae 7.19; cf. Livy, Ab urbe condita 6.38.60; for a more thorough
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Development (Malta: Mouton, 1978), 175-182.
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Kauko K. Raikas, in a too brief and at times infelicitously worded article, thus asks rhetorically: “Has
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think so. The modern scholars easily interpret this term in the theological way (the intercessory prayer, die
Fürbitte). But it is necessary to see its function in the post-classical juridical practice to influence the
judgment of the imperial official” (“The State Juridical Dimension of the Office of a Bishop and the Letter
153 of St. Augustine to Vicarius Africae Macedonius,” in Studia Ephemeridis Augustinianum 58.2 [Rome:
Institutum Patristicum Augustinianum, 1997]: 683-94, 693).
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of barter with secular authorities as well.57 Little wonder, then, that intercession also
figured prominently in accounts of the Last Judgment: Jerome, for example, is spared
further torture and the punishment that being a Ciceronian entailed by virtue of the
surrounding crowds' appealing to the heavenly judge on Jerome's behalf. The reasons put
forth by these intercessors likely reflect those that might have swayed a magistrate:
Jerome was young, and was evidently prepared to change his ways. The occasion of a
first offense and the promise of reform, in other words, encouraged judges' lenience,
whereas repeat offenders and those who appeared unrepentant proved to be harder sells
for those interceding for them.
Augustine, having evidently garnered much experience as an intercessor,
similarly – if in a somewhat roundabout fashion – affirmed the presence of intercessors at
the last judgment. In De Civitate Dei 21.18 and 21.24, Augustine thus seeks to disprove
the suggestion that in the last instance none would suffer eternal punishment, because the
heavenly judge, already inclined towards mercy, would be further swayed by "the prayers
and intercessions of His saints." In a passage that strongly calls to mind Origen's treatise
On Prayer, Augustine thus describes a faction of Christians who argue that the saints'
intercessions for their brothers and sisters would become only more enthusiastic and
efficacious after their death, resulting in all sinners being spared. Augustine's argument

57

Augustine thus reminds his correspondent, the vicar of North Africa, that he, the vicar, had successfully
interceded with another bishop in a matter of ecclesial discipline; how much more so, Augustine asks,
should Macedonius be amenable to Augustine's intercession on behalf of a mere thief? (Ep. 153.10) The
nature of the crime in question is not specifically discussed in this epistolary exchange. The emphasis on a
(supposedly repentant) convict being unwilling to make restitution, and Augustine's concomitant discussion
of the circumstances under which someone might no longer have a good or for other reasons not be able to
replace it, suggest that the crime was one of theft.
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makes clear that his primary concern rests neither with the presence of eschatological
intercessors, nor even with the prospect that they will be able to prevail upon God's
mercy, effecting the salvation or reduced punishment of many.58 He, much like
"Eusebius" after him, merely rejects the "misplaced confidence" such a quasiapokatastatic vision might engender.59 For both authors, the biblical emphasis on the
eternity of damnation requires that at least some – if perhaps only a very few, thanks to
the mercies of the divine judge or the intercession of His viri boni – indeed suffer
eternally.
As will have become apparent, the Roman trial practice exerted considerable
influence upon late ancient visions of the eschatological judgment all Christians would
face. Equally apparent is the fact that few if any accounts of the final judgment represent
all aspects of a Roman trial. Authors rather chose the elements that would be most
conducive to their polemical emphases: pre-trial imprisonment and the presentation of
witnesses for "Eusebius," judicial torture and intercession for Jerome, the prospect of
pardon for even the rightly convicted for Ambrose, and so forth. The picture that
emerges is nevertheless one that would have resonated with late ancient audiences: the
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Indeed, Augustine even considers – although carefully notes that he does not affirm by virtue of failing to
reject this proposition – that God's mercy might result in a more bearable form of eternal punishment than
might be the case otherwise (De civ. Dei 24.3).
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Augustine protests emphatically that even those who hold to this view do not suggest that the devil and
demons might be saved. The latter were indeed part of Origen's eschatological vision, and Augustine
indeed criticizes proponents of the "ameliorated" universalist perspective presented here for their
inconsistency. This leaves open the possibility that his polemical target here may not be Origen, but
perhaps theological ideas more akin to those of Gregory of Nyssa, inasmuch as the latter's attempts to
domesticate Origen's Christian Platonism result in a more appropriately orthodox – by fourth century
standards – but less consistent system.
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divine judge, before whom all offenses must be bared, in confrontation with overawed
defendants anticipating their imminent death – or worse. Representations of an idealized,
because divine, judge and cadre of supporting characters, however, also had concomitant
implications for legal practice in the Roman Empire. The following section is
accordingly dedicated to this "descent" of the heavenly court into Christian assessment of
their own earthly surroundings.

6.4 Descent: Roman Law in Christian Dress.
While Christians evidently and unavoidably read the scriptures, including aspects
referring to the Godhead and the judgment to come, through the lens of their everyday
judicial experiences, the latter did not preclude and indeed even encouraged the reverse
inference: a divine judge who looked quite a lot like an improved and perhaps
spiritualized Roman magistrate could serve as an excellent model for the judicial
personae that speckled the late ancient landscape. Christian writers and homilists thus
imported aspects of Roman law, frequently filtered through a lens of Scripture or
eschatology, into three general categories of quasi-legal discourse: that of advising
Christian judges and legal professionals; that of addressing boundary disputes between
different Christian sub-groups, particularly with regard to negotiating perceived
heterodoxy and -praxy; and that of structuring individual monastic and ecclesial
communities. Of these three realms, the second has received the greatest degree of
scholarly attention, in large part due to Caroline Humfress' excellent monograph
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Orthodoxy and the Courts of Late Antiquity and a number of follow-up publications.60
For purposes of this chapter, I thus set it aside, focusing instead in greater depth on the
two other aspects of Christian deployment of Roman legal discourses.

6.4.1. Heavenly Exemplars and Earthly Judges
The duties of a Roman judge could be perplexing, as Ambrose, himself a former
magistrate, well knew. Iudices who required instruction in the performance of their
duties nevertheless had a foolproof exemplar, Ambrose suggested: they needed only to
look to Christ, who in his earthly duties both accomplished a, to modern readers
surprising, great deal of judging, and who even when the gospel account did not provide
Jesus with a readily recognizable judicial context nevertheless frequently dispensed
targeted advice to his magisterial audience. Accordingly, "[w]hen [Jesus] assumes to
himself the status and office of a judge," Ambrose informed his congregation, "he says 'I
can do nothing of myself.'" This verse might have been a sticking point in the disputes
between the Homoian and pro-Nicene factions at Milan;61 Jesus by his statement,
however, intended not to reveal his own inferiority vis-à-vis the Father, but rather instruct

60

See, esp., Caroline Humfress, Orthodoxy and the Courts in Late Antiquity (Oxford: Oxford University
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human judges in their approach to the task at hand. "A good judge," Ambrose thus
explained to his audience, "does not act arbitrarily, nor simply follows his own
inclinations, but delivers judgments according to laws.” Jesus accordingly shows himself
to be meticulous in his approach to his judicial responsibilities: “He knows the laws, and
bows to them, and does not indulge his own whims. He does not arrive at the courts from
home with his mind made up and everything worked out. As he hears, so does he judge.
According to the nature of the case being tried so he tries to discern what is right. He
follows the laws. He does not turn them upside down. He does not change, but examines
the merit of each case." Christ, Ambrose suggests, accordingly declared himself
unprepared to act on his own account not due to any incapacity on his part. Rather, "[h]e
'cannot' – not because he would find it impossible, but because of his reverence for the
Law."62
The omnipotence and omniscience Ambrose, like many of his contemporaries,
would have readily imputed to Christ thus did not stand in the way of the Son of God’s
becoming an exemplar for mere human judges: In his submission to the law and his
meticulous commitment to proper judicial procedure, Ambrose's Jesus offered an
achievable model to fourth century magistrates. The incarnation, as documented in the
gospels, reflects in this regard a pedagogical encounter between Christ and Ambrose’s
own, elite fourth-century context. Christ, as interpreted by Ambrose, reveals himself to
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The capitalization of the [Mosaic] "Law" vis-à-vis human "laws" is, of course, a mere facet of a
contemporary translator's zeal to distinguish one from the other. In the process, the slippage that for
Ambrose and his contemporaries appears to have been quite natural is obscured. Ambrose here does not
distinguish between the different kinds of law, exploiting the homonymity of the two corpora for his
rhetorical purposes.
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be not primarily the remote eschatological judge, but a kind of forerunner of Christian
judges everywhere.
This obviously makes for a rather more sanguine assessment of how successfully
a human judge might approximate divine justice than appears in some of Ambrose’s
contemporaries. Augustine in particular was notoriously skeptical of human justice being
able to leap the gap between the two cities. Both writers agreed that true justice both
originated from and inhered in God, and that any semblance of human justice could
become manifest only with reference to that original, divine justice. For Augustine,
however, the gulf between the heavenly city and its earthly counterpart was simply too
great for a more than merely metaphorical correspondence between the two. Judges thus
labored under the condition of earthly ignorance; limited in both wisdom and virtue –
indeed wholly impotent in either to the extent that they did not subordinate the latter to
the love of God – iudices were at best a pale imitation of their heavenly counterpart,
merely pointing towards the true justice that all creation could expect.
That is not to say that Augustine regards either divine justice or Christ's
incarnational display thereof as meaningless for magistrates or those who had other roles
to play in the Roman legal drama. A comparative study placing Augustine's theology of
justice in conversation with those of his Latin predecessors is still outstanding.63 The
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present context is not sufficient to the task, nor is the task itself entirely germane to the
object of this study. Striking, however, is the fact that late ancient writers regardless of
their differing assessments of humanity's ability to approximate divine justice,
nevertheless considered Scripture's accounts of God and Christ to exercise impact upon
the Roman legal system. To illustrate both the shared conviction and difference in
execution, one exemplar will suffice: the interpretation of John 8:1-8, the so-called
pericope adulterae (PA). The latter's text-critical history has generated a great deal of
scholarly inquiry;64 for students of late ancient biblical interpretation, the passage's most
promising feature is the very late date at which it enters the Patristic canon. Its earliest
interpretations by non-anonymous or pseudepigraphal sources thus come from the 380s:
Ambrose makes extensive use of the PA, as does Augustine after him, with Jerome and
Ambrosiaster also contributing more limited references.
A couple of the most significant interpretations of the passage come from two sets
of letters directed by, respectively, Ambrose and Augustine to Roman magistrates of their
acquaintance.65 In both instances, the latter had evidently requested guidance pertaining
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to the punishment – or the omission of punishment – for criminals convicted by their
tribunals. Ambrose's correspondent thus desired instruction about a Christian
magistrate's ability to impose the death penalty, presumably without incurring in turn
eternal penalties for his own soul, while Augustine's had inquired about the
reconcilability of one's Christian convictions with interceding, or allowing oneself to be
swayed by another's intercession for a criminal. Given these strikingly similar contexts,
Ambrose and Augustine's extensive deployment of the PA at such an early point in the
text's history of interpretation suggests the likelihood of a literary connection between the
texts. Indeed, given Ambrose's efforts to collect, edit, and disseminate his own letters,
the latter had been in circulation for some decades by the time of Augustine's
correspondence. Moreover, certain themes in both writers' exegeses, discussed in greater
depth below, hint strongly at the younger author's dependence upon his older
contemporary.
Whether or not Augustine read Ambrose's correspondence and modeled his own
use of the PA upon his erstwhile mentor's is, however, ultimately immaterial. We are
instead presented with two equally appealing possibilities: that Augustine consciously
adopted and adapted Ambrose's interpretation of the text; or, alternatively, that the PA
represented a blank slate for Augustine which he expounded in accordance with his

continuing the same theme, are addressed to two different names in the corpus, Irenaeus and Studius.
Zelzer notes that on the basis of the obvious relationship in content, the latter “in epistula 50 ad Studium
magistratum data Ambrosius tractaret, multi viri docti contra omnium codicum testimonium hang quoque
epistulam ad Studium missam esse contenderunt” (Sancti Ambrosi Opera, Pars X, Epistulae et Acta, vol. 2:
Epistularum Libri VII-VIIII [Vienna: Hoelder-Pichler-Tempsky, 1990], xxxiii-iv).
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political and theological commitments. John’s passage famously has the "teachers of the
law and the Pharisees" attempt to trick Jesus by presenting him with a woman whom they
claim to have caught in flagrante delicto: "In the Law, Moses commanded us to stone
such a woman. Now what do you say?" Jesus after some apparent consideration invites
any one of them who is without sin to cast the first stone. The crowd gradually disperses,
leaving behind Jesus and the still un-condemned woman, whom Jesus instructs to go and
refrain from sinning henceforth.
Ambrose cites this passage to his judicial correspondent as a divine exemplar that
judges, even without the compulsion of either Roman or divine law, ought to restrain
themselves from meting out harsh punishment to criminals.66 To this end, he presents
Jesus as assuming the role of a judge in a criminal trial, called upon to give sentence
according to the law and in favor of the accusers. Instead, however, "the force of His
sentence" ensures that those who "had come as the accusers of another's sins, began
rather to lament their own" (25.6). The latter does not amount to an un-doing of the law,
but rather the disbanding of the suit – an act well within the competencies of a Roman
judge. "[F]or the woman is dismissed not absolved; and this because there was no
accuser, not because her innocence was established. How then could they complain, who
were the first to abandon the prosecution of the crime, and the execution of the
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punishment?" (26.20). The lesson for Ambrose's correspondent is simple: to judge well,
he must first and foremost judge in emulation of Christ, which in turn requires him to
exercise mercy so that those spared the death penalty might have occasion for
amendment, for conversion to Christianity, or for repentance and penance, if already part
of the Church.
Augustine's interpretation of the passage shares much in common with Ambrose's
treatment.67 Like his predecessor, for example, Augustine identifies "the Jews" in the
pericope with the Roman magistrates. As Jesus' words chastened the one, so indeed
ought they to chasten the other: "Let the piety of Christians yield to the words to which
the impiety of the Jews yielded. Let the humility of his followers yield to him to whom
the hypocrisy of a tempter yielded!" (153.4.11) In a similar vein, both writers elide the
difference between the (Mosaic) law by the standards of which the Pharisees in John's
account press the woman's conviction and the (Roman) law, the enforcement of which is
the province of their correspondents.
Despite sweeping similarities, however, Augustine's reading of Jesus' role and the
passage's central message for his readers differ markedly from Ambrose's interpretation.
Unlike the latter's judicial reading of Christ as sitting in judgment, giving sentence, and
dismissing a case, Augustine's Jesus here is about the business of intercession rather than
judgment. The latter, in Augustine's interpretation, remains the province of "the Jews" –
the Pharisees and legal experts who brought the woman before Jesus in the first place,
67

Ep. 153 is not the only instance of Augustine’s use of the PA. Knust counts the following mentions of the
pericope: Psalm. 50; Serm. Dom. 1; Faust. 22.25; Tract. Io. 33; De adulteriniis coniugiis, passim; Leg.;
Retract. 1.18.9; Spec. 28 (“History of the Pericope Adulterae,” 527).
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and who had, the reader infers, pre-judged her in order to challenge Jesus' authority.
Rather than allowing sentence to be passed, however, Jesus "called back to mercy those
by whose judgment she could have been put to death" (153.4.9). Indeed, Augustine
speculates, even if an injured private party, the woman's husband, had been leading the
accusation, Jesus' intercessory plea would persuade the man to set aside his grievance and
be reconciled to his spouse.68
Whereas Jesus in Ambrose's letters emerges as a merciful (and thus righteous)
judge who inspires human magistrates to judge mercifully (and thus righteously),
Augustine's Jesus stands aloof from matters of human judgment. His Jesus serves rather
as a model for those who by their petitions or their commands attempt to sway judges
from imposing sentences that threaten to limit the convicted party's potential for reform
and eternal salvation: "[T]he Lord himself interceded before human beings so that the
adulteress was not stoned, and he commended to us in that way the duty of intercession,
except that he did by causing fear what we do by begging" (153.4.9).
There is evidently no question in Augustine's mind that the Roman judiciary is put
in place in part to signify to human beings – including the judges and prosecutors
themselves – the impending divine judgment;69 indeed, readers might even infer that
Christian magistrates could not but compare their own feeble efforts at imposing justice
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Interestingly, Augustine in this context references Joseph's perception of the blessed Virgin Mary's
pregnancy as having been conceived by way of extra-marital intercourse. Just as Joseph is credited by
Scripture with justice because he did not desire Mary's punishment, Augustine argues, so the husband of a
woman justly accused of adultery ought not to call for his spouse's execution (153.4.9).
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with God's more sweeping ones. By the same token, however, Augustine’s Jesus, unlike
Ambrose’s, does not give judgment in his incarnate form, reserving judgment instead for
the Eschaton – and, the reader infers, human judges ought to do the same. Ironically, the
outcomes of the two advisory opinions are remarkably similar, given that Augustine's
Jesus is a somewhat atypical intercessor, able to make demands and inspire fear rather
than dependent upon pleas and goodwill. Indeed, while Ambrose allows for greater
leeway, informing his correspondent baldly that the Scriptures do not require a
magistrate's mercy but rather encourage it as an occasion of each judge's particular virtue,
Augustine, by assuming Jesus' intercessory mantle, comes far closer to issuing blanket
demands for appropriate judicial behavior – and this without conceding to earthly judges
a position akin to Jesus'.
Advice for Roman magistrates was, however, a somewhat subsidiary function of
late ancient writers’ deployment of legal discourse. Ambrose, Augustine, and their
contemporaries, might have been able to speak the language of Roman law most openly
in correspondences with their counterparts in the Roman imperial apparatus, with iudices
and vicarii. However, they left behind neither their anxieties about the law nor their
apprehensions of its potential usefulness when addressing themselves to ecclesial
audiences, even those in the very center of Christian society – to monks and clergy.

6.4.2 Roman Law and Late Ancient Monasticism
Roman law through the end of the fourth century had precious little to say about
monks. What it did say, moreover, was by and large less than charitable. Codex
Theodosianus 16.3, titled "De Monachis," contains only two provisions, the latter of
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which countermands the former. 16.3.1, stemming allegedly from the pen of Theodosius
and his co-Emperors at Verona on September 3, 390 C.E., thus holds that "any person
[who] should be found in the profession of monks . . . shall be ordered to seek out and to
inhabit desert places and desolate solitudes." The implications of the law are spelled out
in its successor, passed less than two years later: the monks had been forbidden entry into
cities and other municipalities, finding themselves instead relegated to the (frequently
quite inhospitable) countryside.
The image of ascetics dwelling in the wilderness is, of course, one of the most
captivating and most frequently deployed visions of late ancient asceticism. Athanasius'
Antony and Jerome's Paul thus distinguish themselves by their solitary ventures ever
more deeply into the desert, returning to civilization, if at all, only in the service of
orthodoxy. Similarly, in the Apophtegmata Patrum, cities appear almost exclusively as
loci of depravity, a place to which monks betake themselves only out of shame at
committing a grievous sin, or out of mercy, in their quest to retrieve a brother who had
left the desert. The "vastas solitudines" mentioned in the Codex thus instantiate in time
and space the "Sonderwelt" whose creation and inhabitation are an essential part of most
formal definitions of asceticism.70 Theodosius' edict assumes monks' existence in a
world not only set apart, but, quite literally, "sundered" from the regular human society
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See, e.g., Richard Valantasis’ characterization of asceticism as assisting practitioners “to live within
another world. To ‘live as an angel’ . . . means that through their asceticism monks are enabled to function
‘as angels’ from the beginning of their ascetical activity, or at least to begin to know what it means to ‘live
as angels.’ Asceticism allows this life on the basis of a re-envisioned world’ (“A Theory of the Social
Function of Asceticism” in Asceticism, eds. Vincent L. Wimbush and Richard Valantasis [Oxford: Oxford
University Press, 1998], 544-562).
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that cities represented – indeed, the law makes such existence constitutive of a monk's
identity.71
The edict's speedy revocation, however, attests to the fact that already in the 390s
C.E. the treasured monastic ideal had ceased to reflect – inasmuch as it ever had actually
done so – the reality of late ancient renunciation. By the time of the Justinianic Code's
compilation, both laws had disappeared from the record, although hints of anxiety
surrounding overly freewheeling monastics remain.72 In their stead sprang up a plethora
of references to monks alongside bishops and other members of the clergy, primarily
noting the privileges those ranks entailed. Some time between the end of the fourth
century and the composition of the Justinianic Code, monasticism had evidently shed its
dissolute, desert-dwelling image in favor of one altogether better integrated into Roman
civil society. Monks had become the kinds of individuals whom one might entrust with
the guardianship of one's child, who might be the recipients of an inheritance,73 or who in
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In practice, of course, the monk attested to a quite different reality: monks were not only entering the
cities, but were evidently making a nuisance of themselves there. Augustine's sharp words for the "idle"
monks of Carthage, who sought to live off alms provided by them by their lay patrons in De opere
monachorum come to mind. Yet monastic "poaching" evidently took other, and, by Roman standards,
graver forms as well: Codex Theodosianus 16.2.32 thus urges the selection of clerics from the monastic
ranks (rather than from those of landholders and curiales); likewise, Justinianic Novel 123.15 discourages
such ordinations, making a member of the curia's having lived as a monk for fifteen years the only
exception. Imperial anxiety about the siren-song of monastic or ecclesiastical existence for fiscally
responsible members of the Roman elites evidently only increased in the decades between the compilation
of the two codices.
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Cf., e.g., CI 3.22.2., stemming from 439 C.E., and holding that "all members of the clergy and monks
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makes the journey owes obedience In their stead, a plethora of references to monks alongside bishops and
other clerics had sprung up." The phenomenon of illegitimate monastic itinerancy thus evidently remained
a bête noir for mid-fifth-century legislators as well.
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turn might have moneys to bestow upon others, either at their entrance in the monastic
profession,74 or, upon their death, to their next of kin.75 All these matters required legal
regulation. Whereas the monks that emerge from the pages of the Theodosian Code are
thus anti-social in both their best and their worst capacities, the Justinianic Code portrays
monks, at least those with pro-Nicene and pro-Chalcedonian affinities,76 as a civilized
and civilizing force.
The two worlds – that of Roman civil society, and that of ascetic renunciation –
evidently enjoyed a degree of rapprochement in the fifth and sixth centuries, a
development for which both entities were partially responsible. On the one hand, Roman
society had thus become increasingly Christianized, as the Justinianic Code indeed
reflects.77 On the other hand, however, coenobitic monasticism had asserted itself as the
qualifiedly dominant form of ascetic practice across the Roman Empire in these
centuries.78 Whereas Augustine could look back on the 400s as a time during which
monasteria were still recent additions to the North African Christian landscape, by his
death in 430 C.E., the foundations for Lerins, St. Victor, and other famous monasteries
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Nov. 5.5 (property presumed to go to monastery upon entry, unless will exists).
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CI 1.3.20 (monk who dies intestate presumed to leave property to monastery or church).
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Cf., CI 1.1.4.4 (“wicked and Judaizing monks”); 1.4.7 (“monks . . . who . . . follow the abominable
dogmas and the heresy of Apollinaris or Eutyches” liable to all penalties outlined in the previous sections
of the Code.)
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A considerable portion of the CI’s first book is thus dedicated to matters of religion, including, e.g., its
first chapter “concerning the most exalted Trinity and the catholic faith, and providing that no one shall
dare to publicly oppose them.”
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Much has been written on the development of monasticism within Christian asceticism. Adalbert de
Vogüé’s Histoire littéraire du mouvement monastique dans l’antiquité, particularly volume I: Le
monachisme Latin (Paris: Éditions du Cerf, 1993) remains a valuable resource for the reconstruction of a
grand narrative.
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had already been laid, and others, including Shenoute's White Monastery, would spring
up within a few years. These monasteria were, of course, societies in their own right,
each with its own set of ascetic emphases and aims; yet the system of law and order that
reigned in these monasteries was not as remote from their Roman surroundings as their
founders occasionally liked to imagine. Indeed, how could they be? With few
exceptions, the men and women who possessed the means to undertake the large-scale
building projects and impressive organizational feats were beholden to Roman culture,
philosophy, and frequently law. Moreover, inasmuch as neither churches nor monasteria
existed outside of Roman society, neither could they remove themselves or their
constituencies from the reach of its law. Particularly at the boundaries between monastic
communities and their surroundings, late ancient ecclesial leaders frequently sought to
negotiate between different means of resolution, including spiritual sanctions, communal
discipline, recourse to Roman law, and other, interstitial approaches.
6.4.2.1 Boundary Negotiations I: The Monasterium’s vulnerable Fringes
The so-called “Divjak letters,” a group Augustine’s writings first discovered in
1975 by the Austrian scholar whose name they now carry, are commonly thought to be a
treasure trove of information concerning Augustine’s ecclesiastical, political, and legal
machinations during his last decade of life.79 The twenty-nine letters also attest, however,
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Oxford University Press, 2001), 83-97.
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to the violent nature of late ancient society in the years leading up to North Africa’s
invasion by the Vandal tribes – violence from which monastics were evidently far from
immune. Ep. 15* thus addresses the case of a certain procurator employed on the state of
one of Augustine's friends, who had "brutally violated" (uiolenta oppressione uiolauit) a
nun who had come to the farm as a woolworker.80 The crime was discovered, perhaps by
the woman's community, and brought to the bishop's attention, albeit without information
reaching the farm's owner. Ecclesial discipline seems to have functioned both swiftly
and effectively: denied access to the Eucharist, the rapist agreed to perform penance.81
Augustine was not, however, satisfied to leave matters in the hands of the church. Much
as a man who was part of the ecclesiastical hierarchy would lose his office for
committing a crime of this nature, Augustine wrote to the property's owner, so the
procurator ought to lose his position of honor on the estate.82
Interestingly, none of the parties involved seem to have considered taking
recourse to Roman law, which prohibited the rape or, since 364 C.E., even the solicitation
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Ep. 15*.3 (CSEL 88.84-6, 85); translations, unless otherwise noted, are from Augustine, Letters 211-270,
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(cf. Ep. 199.22).
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of spiritual fatherhood to extend their influence into private households across the Latin West, as Tina
Sessa’s recent monograph aptly demonstrates (The Formation of Papal Authority in Late Antiquity: Roman
Bishops and the Domestic Sphere [Cambridge: Cambridge University Press, 2012]).
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of a consecrated virgin or widow on pain of death.83 The severity of the penalty likely
discouraged episcopal appeals for its application; Augustine elsewhere writes
impassionedly against the imposition of the death penalty even in the gravest of
instances, inasmuch as the latter deprived a person of the opportunity to repent.84 To
handle legal matters, even those on an estate remote from the virgin's monastic residence,
"in house," however, was a luxury that depended on Augustine's personal standing and
influence over one of his spiritual "sons": Augustine’s correspondence makes clear that
he was in no position to demand a particular punishment for the procurator, only to plead
and persuade. A second scenario less than a decade later and in many similar to the first
made clear that such means were not always effective.
Some time in mid-420s, around the same time Augustine wrote his sermons on
the way of life of his clergy, another professed nun had been abducted and raped (ad
ludibrium stupri85 de patria duxerat) by an otherwise unidentified Roman citizen.86 The
act was apparently discovered by a couple of priests, who proceeded to show their
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Cf. CTh 9.25.1-2.
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Cf., for example, Augustine’s argument against handing over even dire criminals to potential death
through whipping at the hands of Roman officials, discussed infra at 314-315.
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Teske translates this as “debauchery” (Augustine, Letters 211-270, 1*-29*, 259-61). The latter does not,
however, fully capture the legal sense of stuprum as the counterpart to adultery – illicit sexual intercourse
with an unmarried woman not of the slave classes. Both were explicitly forbidden by law: “Let no one
hereafter knowingly and intentionally commit stuprum and adultery” (Ulpian, D. 48.5.13).
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woman of citizen rank was a crime not primarily against her, but against those who exercised rightful
authority over her – her husband, father, or, in the instances of a consecrated virgin or widow, God and the
Emperor. Accordingly, female consent was largely immaterial, although where evidence of collusion
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displeasure by giving the man a beating. The matter did not end there, however; the
injured would-be rapist brought suit against his attackers, concealing the circumstances
that had led to the incident in the first place. That he brought his claim before the bishop
of Rome rather than a magistrate had to do, no doubt, with the priests’ being covered by
privilegium fori rather than the man’s personal piety. Indeed, Augustine bemoans the fact
that for him as for many of his contemporaries ecclesial censure evidently held little
terror.
Under these circumstances, even Augustine might well have been content to hand
the man over to civil justice, and the penalties stuprum carried with it. Given the
assailant’s social standing and legal expertise, however, that avenue was foreclosed as
well: the rapist was evidently too well-connected to suffer the consequences of his
actions, and sufficiently influential to secure judgment against the priests even in the
court of a bishop. In his letter to Alypius, episcopal colleague and frequent consultant on
matters of Roman law, Augustine thus proposes a different kind of ecclesial remedy that
models itself on the limits set by Roman law but could be carried out not by magistrates
but by ecclesial officials: Until such a time as the latter “establish a regular penalty for
those restless and wicked persons” who commit crimes against Christian discipline,
priests who doled out comparatively milder punishments when confronted with such a
crime ought to be held blameless.87
Despite Augustine’s and Alypius’ best efforts, the vengeful priests in this instance
likely had to bear the legal consequences of their actions. In other instances, however,
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ecclesial self-help bore positive fruit. Such was evidently the case in another, still more
troubling, instance of violence against a member of Augustine’s own community. In
another letter written during the same period, Augustine thus addressed the problem of
mangones, slave-traders that were scouring the North African countryside in search of
men, women, and children to carry off to the provinces. Bishops would send notices
concerning parishioners who had disappeared to other sees – apparently late antiquity’s
version of the “missing person” milk carton campaign. In most instances, however,
hopes of recovery were slim; Augustine notes that even abduction by the "barbarians"
was preferable, inasmuch as "there are many who are brought back from the barbarians,
but those deported to the overseas provinces do not find the help of being redeemed."88
Even monastics were among the slave-traders' victims: "A certain young man of about
twenty, an accountant and clever secretary, was lured from our monastery and sold,"
Augustine writes.89
On one occasion, his church had been tipped off to the presence of a ship, and
proceeded stealthily to empty it of slaves, only a very few of whom, Augustine recounts
with dismay, had been legitimately sold by their families. The congregants’ swift action
took place in the absence of their bishop, Augustine claims; its after-effects, however,
were felt by the entire community, inasmuch as the displaced persons not only relied
upon the ecclesial fisc for support, but were also in danger of being carried back into
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slavery by their captors who had remained at large. These circumstances, Augustine
recognized, called for a larger-scale, legal solution. The Emperor Honorius had, in fact,
authored just such an edict, outlawing slave-trade and decreeing that those who defied the
law were to be scourged. Even in light of the severity of the punishment – which, as
Augustine notes, frequently resulted in death – the law was necessary, Augustine
conceded. "But," he added "we began to use it simply for the purpose of setting human
beings free, not for subjecting to such a terrible punishment those merchants on account
of whom such terrible crimes are perpetrated. For we are deterring those whom we can
by such a law and not punishing them."90 Indeed, Augustine hoped to have his
correspondent win a promise from the Emperor that mangones who had been captured by
Christians and, upon being threatened with the edict, had released their human bounty,
would not suffer the law's further consequences.
The three scenarios – the rape of the nuns, and the abduction of the young monk
from Augustine’s monastery – differ markedly from one another, and indeed go a long
ways towards illustrating the breadth of competency required of bishops in late antiquity.
The underlying similarities between them are nevertheless striking: each instance
involves an act of violence against a monk or nun, perpetrated by an outsider to the
monastic or even Christian community. Monastic mobility evidently proved troublesome
on both the practical and the theoretical levels. The world beyond the monastery was a
dangerous place; an excursion as innocuous as a work-assignment in a Christian
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household could turn violent, and even a clever monk could be "lured" from the safety of
the community into the arms of slave-traders. Inside or outside its walls, however,
monastics remained as integral to the monastery as the altar to the church. Augustine
illustrates this well when he likens the rape of the nun to a man dancing in church; in
each scenario, sacred territory was being violently compromised, and a concomitantly
violent response was warranted. Monks and nuns were thus living, breathing extensions
of monastic space – the fringes by which the monasterium extended itself beyond its
walls, and who accordingly brought the monastic order into direct contact with that of the
Roman Empire.
The legal and punitive resolutions considered or implemented in these scenarios
thus reflect a measure of compromise. In none of them does Augustine deem ecclesial
discipline in its form of spiritual censorship – excommunication or the imposition of
penance – sufficient on its own terms. Even in instances where an offender was prepared
to submit to the former, Augustine expected him to suffer additional, "worldly"
punishment as well. To bring about the latter by means outside the Roman law was
preferable; yet as the latter two scenarios demonstrate, the reach of episcopal authority
was limited in late antiquity. In its stead, Roman law could provide a crowbar to compel
compliance – as in the case of the slave traders who had abducted the young monk – or
serve as a measuring stick by which to assess the limits of monastic and ecclesial
punishment. Given the pervasive nature of the compromises involved, however, it isn't
surprising to find that monks, in greater or lesser ways, carried the world and the
negotiations it required into the monastery with them.
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6.4.2.2 Boundary Negotiations II: Treasures on Earth and in Heaven.
Unlike other monastic communities, including those at Milan91 and Tours,92 at
least one of the monastic establishments Augustine had founded was located not outside
the city gates, but at the very heart of Hippo. Possidius, Augustine’s biographer and
erstwhile inhabitant of this community describes the latter as follows: “Soon after he had
been made a presbyter, Augustine set up a monasterium on church grounds. Here he
began to lead a common life with the servants of God according to the way and lifestyle
of the holy apostle. Particular emphasis was placed upon no one possessing anything of
his own, but that all should have all things in common, and that to each should be
distributed according to his need.”93
Augustine's peculiar insistence that his fellow clergy live fully realized monastic
lives, including the surrender of all private property, while remaining active as ministers
to the saeculum brought the two spheres into direct confrontation, as Augustine himself
seems to have recognized.94 He accordingly sought to surround himself with a
community of a different kind, a "monastery of clergy" (monasterium clericorum), which
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nevertheless adhered to substantially the same principles as other monasteria.95 Despite
dire rhetoric on Augustine's part, however, the clergy belonging to the "bishop's house"
seem to have been not so committed to a life of "holiness" as to voluntarily rid
themselves of worldly obligations and the concomitant potential for legal entanglements,
a matter that evidently generated a degree of public embarrassment for Augustine.
Matters came to a head when Januarius, a priest from among the fellowship, died
and was discovered to have left a will – a shocking transgression, Augustine argued, for a
man who had committed himself to owning no personal property.96 During his lifetime,
Januarius had claimed to hold the property involved in trust for his underage daughter;
his will, however, left the moneys to the monastery. Being summarily disinherited led to
strife between Januarius' children, both of whom, ironically, had also taken up the
religious life. Prompted by this scandal, Augustine took to the pulpit to offer an
accounting for all properties and other fiscal commitments by which individual clergy
had dared to mar the monasterium's vision of shared ownership. The results are an
impressive demonstration of the enmeshment between the most "set apart" of Christians
and Roman society and its legal apparatus. Aside from the deceased will-maker,
Augustine's monastery thus housed at least nine clergymen who had failed, at times in
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apparently very public fashion, to abide by Augustine's communal code. Among these
were slave holders,97 property owners – both jointly, with a parent or sibling, or in their
own right98 –, those who had successfully raised funds among the Hipponese
congregation to purchase real estate in their own name,99 and those who had incurred
debts that now burdened the monastery and required its members to act as rent collectors
to repay the lenders in question.100 Little wonder, that James J. O’Donnell has
characterized the matter as an “embarrassment” for the bishop!101
That these transactions could easily land those involved in court, Augustine
readily recognized. Indeed, the specter of legal anxiety, of having either himself or, still
more grievously, the church of Hippo caught up in litigation, permeates the two sermons
"on the way of life of his clergy" Augustine preached on these occasions.102 Augustine
thus fears a law-suit brewing between Januarius' disinherited children,103 anticipates that
clergy compelled to "opt in" to his scheme of communal life on pain of being stripped of
their ordination might take their complaint to the imperial court,104 and defends himself
against claims of rejecting lucrative legacies by noting the latter's intolerable legal risks.
When offered the inheritance of a shipping company on behalf of the monasterium, the
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bishop thus turned down the donation. Such a business could indeed prove profitable,
Augustine argues, "[y]et should there be just one mishap, should a ship go aground and
be wrecked, were we going to hand people over to the torture, at the customary marine
inquest into the loss of a vessel, and have those who had been saved from the waves
tortured by the judge?”105
In other affairs, of course, Augustine and his monasterium could not extricate
themselves so easily from the obligations at hand. Augustine describes himself as
"begging . . . pleading . . . beseeching" the congregation to hold in trust on behalf of the
monastery a property for which one of the monks currently served as landlord.106
Augustine does not report whether any from among his audience stepped forward to
assume this responsibility in the aftermath of his fervent petition; what is clear, however,
is that aside from potentially malicious gossip,107 such clerical activities did little to
surprise or scandalize the Christians of Hippo. If anything, Augustine's insistence that all
clerics depend entirely on the church's support seems idiosyncratic in a context where
most deacons and perhaps even presbyters would have likely served only part-time in
these capacities. As, for example, Raymond Van Dam has pointed out, mature men were
a scarce resource in late antiquity; the vast need for agricultural labor to keep the Empire
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fed, combined with the active competition from the ever-increasing bureaucratic,
military, and of course monastic structures suggest, so Van Dam, that “it is unlikely that
all of the [lower] clerics were also fulltime churchmen, supported entirely by
ecclesiastical revenues. We should probably assume that many clerics, in particular
minor clerics, were part-time churchmen. Their primary jobs were still in agriculture.”108
Ambrose, for example, evidently faced similar difficulties in Milan; his Ep. 81
exhorts those among his clergy who are increasingly drawn away from the business of
God to that of their own farms – evidently a more plentiful and less harassment-prone
source of support – to return to their proper, ministerial stations.109 Private possession
did not pose a problem for Ambrose’s clergy; indeed, self-supporting priests and deacons
freed up the church’s funds for the needs of others.110 To feed the body at the expense of
having treasure in heaven “as if provision for his own sustenance was the only function
of a cleric, and not rather to purchase for himself the Divine assistance after death,” was,
however, sheer folly, Ambrose argued.111
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Even in North Africa not all bishops, nor even all monasteries shared Augustine's
visceral suspicion of entanglement between Roman society and Christian communities,
and their respective laws. Augustine makes no bones about the fact that other monastic
and clerical communities, including evidently those of Januarius' squabbling heirs, were
considerably more tolerant of property-owning, will-making, and otherwise fiscally,
politically, and legally active members. Indeed, Augustine notes, any clergyman cast out
by him for failing to abide by his restrictive communal code "won't lack for patrons, he
won't lack supporters, both here and among bishops."112 The co-existence of Christian
and Roman law, whether in monks’ and nuns’ encounters with outsiders, or in monastics
by their actions arguably becoming outsiders themselves, is a consistent and consistently
challenging feature of late ancient ascetic writings. It is thus perhaps little surprising that
we encounter these negotiations even in the very heart of the monasteria – in texts
governing these communities.
6.4.2.3 Boundary Negotiations III: Roman Law in the Heart of the Monastery
Augustine's monastic rule, the Praeceptum, was not, for the most part, transmitted
in isolation. The earliest manuscript containing the text and attributing it to Augustine,
Paris, Bibliothèce Nationale, lat. 12634,113 thus includes not only the Praeceptum but,
separated from it by only an "Amen," another text generally known as the Ordo
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monasterii, the “Regulation for a Monastery.”114 The latter's authorship and provenance
have been hotly disputed, with even less of a consensus being reached than in the case of
the Praeceptum: Lawless thus joins with Hümpfner,115 Bardy,116 and Cilleruelo,117 in
identifying Augustine as the (likely) author of both texts, while Casamassa,118 De
Bruyne,119 Vega,120 and Sage121 have rejected the latter’s involvement in the Ordo’s
composition .
Perhaps the most interesting identification of the text's authorship, however,
comes from Verheijen. He attributes the text to Augustine's friend Alypius, citing, in
addition to verbal similarities between the Ordo and Alypius' statements recorded in the
gesta of the 411 C.E. Collatio, the "couleur juridique" of the text.122 Verheijen thus draws
attention to the Ordo's rendering of Acts 4:32, a text so central to both it and the
Praeceptum, with “vindicare” in place of the more common "dicere" – to "call" anything
114
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one's own. The former, as Verheijen notes, is the legal term for laying claim to a
property's title, common among imperial laws passed between 313 and 438 C.E. and
transmitted in the Codex Theodosianus.123 Moreover, in the tenth and final paragraph of
the brief Ordo, Verheijen identifies a syntactic movement common to late ancient Roman
legislation recording the sanctions involved in failing to comply with a particular law.
The Ordo thus moves from "si quis" to a number of clauses in the future perfect: "Si quis
autem non omni uirtute, adiuuante misericordia domini, haec conatus fuerit impere,
contumaci uero animo despexerit, semel atque iterum commonitus, si non emendauerit,
sciat se subiacere disciplina monasterii sicut oportet."124 Verheijen adduces multiple
parallels among the laws of the Theodosian Code, noting moreover the legal tenor of
"subiacere" utilized therein. Such a relative wealth of legal language in a short text
suggests to him an obvious conclusion: “Les formules du droit romain, semble-t-il donc,
étaient familières à l’auteur de l’Ordo Monasterii. Alypius n’avait-il pas été juriste?”125
Verheijen's identification of the Ordo’s author has been challenged, for obvious
reasons. Not only does the gesta – a transcript of oral statements – provide precious little
with which to compare Alypius' literary language, the bishop of Thagaste was certainly
not the only legally savvy monastic writing in the fifth and sixth centuries. By contrast,
Verheijen's carefully documented assertion that the Ordo reflects late ancient legal
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discourse has been treated with thoroughgoing approbation, even among scholars
otherwise skeptical of Verheijen’s conclusions. A number of the latter have, however,
suggested that such language is part and parcel of the Ordo’s genre. Rudolf Lorenz, in
his extensive and not uncritical review of Verheijen, thus argues that "[b]ei Abfassung
einer Ordnung fließen auch dem Laien juristisch klingende Wendungen in die Feder"126
Lawless evidently concurred with this pronouncement so fully that he echoes it almost
verbatim: "[W]hen composing house regulations a non-lawyer would instinctively
employ legal-sounding phrases or expressions."127
Unlike Lorenz, however, Lawless has sought to attribute authorship of the Ordo
to Augustine. To this end, he notes Augustine's own experience in the legal realm, citing
Confessions 3.3.6 and 4.4.2 in support of Augustine's (concededly short-lived) civil
service career, before pointing out the similarities between a late ancient rhetor's and
jurisconsultant's education. "The Regulations for a Monastery," Lawless concludes
"express the language of the Roman iuris consulti whom Quintilian credits with a
summus circa uerborum proprietatem labor. It is this uerborum proprietas to which a
professor of rhetoric, like Augustine, would adhere.”128
Much of Lawless' critique is well-taken, although his and Lorenz’s
characterizations occasionally fail to do justice to Verheijen's careful literary analysis.

126

Rudolf Lorenz, Review of Joseph Verheijen, La Règle de Saint Augustin, Zeitschrift für
Kirchengeschichte 80 (1969): 263-268, 267.
127

Lawless, Augustine of Hippo and his Monastic Rule, 169

128

Lawless, Augustine of Hippo and his Monastic Rule, 169.

311

His argument for Augustinian authorship and emphasis on the "instinctive" connection
between legal rhetoric and the composition of monastic rules, moreover, neglects the fact
that, if his and Verheijen's attribution are correct, Augustine had on at least one other
occasion composed a Rule without resorting to the kind of legal language Verheijen
highlights: the Praeceptum! A more restrained version of Lawless' and Lorenz's claims,
however, is likely warranted: When structuring a civitas, even one as supposedly set
apart as a monastic community, the language of Roman law was evidently a natural
resource for writers.
Jerome's translation of Pachomius' rule, for example, renders the different parts of
the text as "pracepta," "instituta," "iudicia," and "leges" – precepts, ordinances,
judgments, and laws – each title reflecting evidently Jerome's assessment of its contents,
and all firmly grounded in and intelligible through the legislative and judicial life of the
Roman Empire. These cues raise the obvious question how members of Augustine's,
Jerome's, or "Eusebius"'s monasteria would have understood the instructions provided –
and, at least in Augustine's monasterium, regularly recited – in these Rules and the
intertexts they invoked. In the preceding chapter, we have examined the discourse of
monastic discipline in light of its reflection of the final judgment:129 the superior judging
in God's place, calling forth witnesses to testify to a monk's misdeeds, and bearing
ultimate responsibility before God for rendering sentence justly and with proper
watchfulness towards each member's sin. These processes are, of course, firmly
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grounded in biblical precepts. Yet in the slippery discourses surrounding law and justice
in late antiquity, they were never entirely free of the specter of the Empire's legal
processes – nor, one suspects, even intended to be so.
For a newcomer, the echoes of Roman law found in these phrases and practices
might have taken on a pedagogic function; fear of the earthly magistrate could after all, as
Augustine notes, serve to disclose to Christians of all stripes the truly fearsome nature of
the divine Judge. A more mature reader, whose ways of seeing and hearing had been
shaped by the life of the monasterium, might conversely discern traces of the divine order
in the laws and legal systems he encountered upon leaving the monastery. Such mutual
validation was, of course, far subtler than in other realms of Roman and Christian
discourse. Indeed, in the following, concluding section, we will encounter an anonymous
text that in many ways represents late ancient Christians' experience of living in a world
in which the many different kinds of law and justice evidently, in rhetoric and experience,
beganto shade into one another. Resonances between the civic and monastic laws and
legal practices nevertheless paved the way for an increasing civic socialization of the
monk or clergyman, and, in many instances, his preparation for service in ecclesial
realms that required a still-more intensive engagement with Roman culture.
6.5

The Law of God and the laws of the Romans.

Just as the Twelve Tables order[s] a thief in the night to be killed in any case [, or
a thief in the daytime] if he dares to defend himself with a weapon, know oh
Jurists, that Moses ordained this earlier, just as a close reading shows. Moses
says: ‘If a thief is found digging through a wall by night and someone strikes him
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and he dies, he who struck him is not a murderer. If, however, the sun rises on
him, he who struck him is responsible for death; and he himself will die.’130
This remarkable comment comes from the pages of an anonymous document,
independently attested by three manuscripts from the 9th through the 11th century.131
The manuscripts themselves frequently designate the text as Lex Dei. Scholarship over
the past couple of centuries has, however, assigned it a more descriptive title, one found
originally in a sixteenth century manuscript: Collatio Legum Mosaicarum et Romanarum.
The latter moniker is apt, inasmuch as the author both gathers together and places
alongside one another – ostensibly for purposes of comparison – texts from both Roman
and Mosaic law. The endeavor does not, however, reflect the kind of even-handed
examination of literary relationship between the texts that contemporary historians or
biblical scholars might favor. Instead, for a few Roman legal texts,132 the Collatio thus
juxtaposes a passage from the Deuteronomy with passages from Roman legal sources.
For the latter, the author relies upon legislative acts or constitutions available to him, but
more frequently quotes from the five “approved” jurists – writers from the classical era of
Roman law, whom Theodosius II in 426 C.E. designated as the only authoritative
exponents upon whose opinions judges could rely.133
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The topics covered therein range from criminal law to the treatment of slaves and
the law of inheritance.134 For each of them, the text aims to show that Mosaic and
Roman law are in, in fact, consonant with one another. This usually takes the form of a
simple ascription – "Moses says," "Paulus holds," and similar turns of phrase – followed
by direct quotations, frequently at great length, from the relevant sources, thus leaving the
reader to draw her own conclusions about the connections between the texts. The text
occasionally accommodates the author’s self-insertion into the text – most prominently in
this passage’s direct address (“O Jurists!”) and judgment call concerning the relative
antiquity (and concomitant value) of the documents.
On the whole, however, the text and its manuscript history provide precious few
clues to the identity of the author, and questions concerning his religious background, his
historical context, intended audience, and aims of his composition have preoccupied the
secondary literature for centuries. In the process, the text has been (mis-)attributed to a
number of the leading lights of late antiquity, including, among others, Rufinus of
Aquileia, Ambrose of Milan135 or one from his circle, Alypius, Augustine’s friend and
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counsel on legal matters, and any number of other known figures from late antiquity.136
While no consensus appears on the horizon, and attempts to identify the author’s name
and background have largely ceased, a tentative majority of scholars in recent decades
have argued for a Christian collator living in the late fourth or early fifth century C.E.137
Even this level of specificity, however, does not tell us much about what the
author intended for the text to accomplish. Frakes, for example, suggests that the
Collatio was the work of an evangelistically-minded Christian jurist who wished to win
"sensitive pagan[s]" – a label by which Frakes presumably means those open to
conversion – among his colleagues to the faith.138 By contrast, scholars as early as the
19th century have proposed that the text was intended to aid bishops engaged in the
episcopalis audientia – ignoring, however, the fact that most of the extant text is
dedicated to criminal law, which for all intents and purposes remained beyond bishop’s
judicial purview.139 These efforts notwithstanding, questions of authorial intent remain of
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course beyond the grasp of twenty-first century scholars. As such, we might content
ourselves with noting that the Collatio undoubtedly appeared quite different to an
audience in the 390s C.E., when much of the Italian peninsula had yet to be
Christianized, than to the ninth century scribe who copied the manuscript, likely in a
monastic setting, during Charlemagne’s reign.
Considering the text on its own terms, however, the juxtaposition of biblical and
Roman legal passages is designed to evoke a certain univocality between the sources.
More than that, even, the textual arrangement provides hermeneutical guidance for how
its individual constituents, whether law or Scripture, are to be read. In each instance, for
example, the sheer volume of Roman legal writings supplied far exceeds that of the
usually concise Mosaic passage. This arrangement suggests that the Roman sources –
frequently subtler and more extensive than the Deuteronomistic passages – hold the
potential for extending and guiding the reading of their Scriptural counterparts. By the
same token, however, the text claims pride of place for the Mosaic law – especially
inasmuch as Collatio by its very arrangement performs a clever bait and switch: No
longer do the jurists appear to offer commentary upon Roman legislation, upon the
Twelve Tables, the emperor’s rescripts, or the Praetor’s edict. Rather, in this format,

Compiling the Collatio, 129-140). My own, considerably less learned, view locates the Collatio in the
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converted or were contemplating conversion.
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their commentary seems to direct itself towards the teachings of Moses, as set forth in the
Hebrew Scriptures.
The Collatio’s arrangement of biblical law alongside Roman law also hints at a
kind of mutual valorization of the two corpora and their study. On the one hand, the
Collatio’s claim that Moses precedes all Roman law-givers in time and (presumably)
wisdom is strikingly reminiscent of the assertion – one that is virtually ubiquitous in
Patristic writings – that any truth that might be found in the teachings of Plato and the
other philosophers, the sages had learned and perhaps even borrowed from the Hebrew
patriarchs and prophets.140 By the same token, however, the Collatio elevates juridical
practice to the level of Scriptural interpretation; the same spirit that informs the latter also
ennobles the former, and while those engaged with Roman law might do better to focus
their efforts on its elder brother, the law of the Scriptures their practice was at least not
out of keeping with the business of the faith.
In this context, scholars’ attempts to identify the Collatio as the work of one or
the other late ancient bishop – Rufinus, Alypius, and other “usual suspects” – becomes
intelligible as something more than the mere tendency, so ubiquitous in nineteenth and
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twentieth century scholarship, to link each text with a known and well-documented
figure. Rather, readers of the Collatio familiar with the writings of these bishops
recognized in them a similar interplay between “Romanitas” and the “new race” of
Christianity, beholdenness to the authoritative texts of both groups, and efforts to identify
approaches to their exposition that held the potential to connect both.
The Collatio is in many regards the logical outcome of a Christian culture that
appropriated Roman judicial thought and practice to make intelligible aspects of
Scripture, and in which writers and homilists routinely elided the difference between
Roman and Mosaic law. The text thus makes explicit what most late ancient discourses
obscure: that Christians lived in a context in which multiple laws and legislators
coexisted uneasily with one another, and in which they had to hold themselves
accountable to multiple judges. Late ancient writers sought to minimize tensions between
these different codes and institutions, whether explicitly, by crafting a "handbook" like
the Collatio, or, more commonly, by subtly attempting to bring competing authorities
into congruity.
Historical trajectories made the latter an increasingly ambivalent project. On the
one hand, fourth and fifth century bishops increasingly appealed to Emperors for lawbased solutions. Roman law from this era reflects a concomitant increase in attention to
particularly Christian matters, as well as demonstrably Christian influences. On the other
hand, however, as the Eusebian glory days of Constantine receded into the past, Christian
writers became increasingly aware of the difficulties inherent in regarding even Christian
imperial authorities as Christ’s deputies. Ambrose, in the late fourth century, apparently
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had few qualms about displaying Christ as the model judge for his magisterial
contemporaries. Perhaps, as Ivor J. Davidson has observed, 397 C.E. was not such a bad
year to die,141 at least for those who wished to remain confident in the ever greater
congruence between Roman and Christian aims. A very few decades later, Augustine
faced greater difficulties in drawing such a connection, as did the Gallic authors of the
“Eusebian” corpus – and this despite, or perhaps because of the fact that bishops
increasingly sought recourse to Roman law in addressing intra-ecclesial tensions.
Such ambivalence among Christian elites notwithstanding, Roman law and
judicial processes evidently continued to signify powerfully for the average Christian or
even the regular monk. Indeed, how could they not have? The model of Emperor as
pontifex maximus and the priestly origins of Roman law were profoundly ingrained in
late ancient thought. While not all realms of Christian discourse show identical degrees of
saturation with Roman legal and judicial thought, none are completely free of it. The
monastic realm thus does not constitute a “Sonderwelt” wholly set apart from its civic
context, nor could Roman magistrates resist being drawn into the realm of theological
argument. Combined with biblical and philosophical reasoning, Roman law formed a
compelling amalgam whose pervasive influence transcended the borders of the Roman
Empire and extended itself well beyond late antiquity.
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7.

Conclusion: Judicial Discourse as Optical Illusion.

Towards the end of the fourth century, a council, headed by an eminent bishop,
routes out the last vestiges of "Arianism" in Northern Italy, demonstrating conclusively
the heretical clergy's depravity and stripping them of their offices.
A few years later, a budding Christian leader, on the verge of embarking on a
literary and episcopal career that would leave its stamp upon the church for millennia to
come, withdraws from the world to gather a community of similarly spiritually-minded
men and women around him.
Some ways into the fifth century, a Gallic homilist reminds a monastic flock of
their eschatological destiny, calling to repentance and perseverance in the life of the
monastery the recalcitrant, ashamed, or discouraged.
From the twenty-first century perspective, these images appear both strikingly
familiar and overwhelmingly one-dimensional. Even if the names of texts and councils,
and the identity of the individuals involved are not at our fingertips, they nevertheless
represent the kind of well-worn discourses on orthodoxy, asceticism, and exegesis known
to even the most negligent students of ancient Christianity. This monochrome vision is,
however, misleading. For audiences in the fourth and fifth centuries, these vignettes –
and the homilies, treatises, and gestae that stand behind them – were more akin to optical
illusions: an appropriate contextualization, the invocation of a word or phrase, a change
of perspective, however slight, could cause the picture to shift, allowing audiences a
glimpse at entirely different vistas. A council could become a courtroom, a confessing
convert the head of a quasi-Pythagorean philosophical enclave, the eschatological
encounter a thinly-veiled dramatization of a criminal trial.
Unlike a true optical illusion, of course, there was a discernible "right" answer in
these instances – a correct vision that emerged from the overlapping images. What that
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vision would entail, however, could be discerned only on an ad hoc basis. The
complexity of the discourses involved allows for no sweeping generalizations on whether
the biblical or juridical, philosophical or monastic image constituted the deepest, most
communicative layer among the superimposing spectra.
In many instances, for example, late ancient writers would appeal to Scripture as
the foundational and thus essential discourse. Greek philosophers could be said to have
gleaned the worthwhile among their insights from the Hebrew Scriptures, and Roman law
could be said to guide the ignorant and obstinate only inasmuch as it mirrored the
underlying divine law the bible disclosed. By the same token, however, it was precisely
Roman law and Greek philosophy that promised to open the Scriptures to those who
could wield them. Ambrose, for example, deploys Roman inheritance law to expound a
critical portion of Paul's writings, while Augustine makes use of legal advocacy to
interrogate even God Himself. Meaning, then, arose chiefly at the intersection of these
discourses; the images, rhetorically deployed, mutually reinforced one another – or at
least were designed to do so, even when closer examination exposed underlying frictions:
the divine Judge might bear a passable resemblance to the wise magistrate, but to place in
his hands the latter's implements of torture could result in a jarring new visual.
In a sense, too, late ancient Romans in the fourth and fifth centuries faced this
kind of double- and triple-vision not only in the literary texts they encountered, but in
their experience of social reality. Before their eyes, a government official could turn
bishop, the threatening heights of his judgment seat converted into the spiritual elevation
of the episcopal chair. A chaste, unmarried monastic supervisor might become a
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paterfamilias who could boast of his seed's superior potency. Within a generation, the
garb marking an emperor as pontifex maximus could change its signification from
persecution to patronage. The images kept shifting, the associations never stable but the
combinations frequently surprising and evidently fruitful.
This drama of interweaving and mutually interpreting imagery played out across
the Roman Empire along any number of axes and around a wide range of visual of topoi,
as recent scholarship surrounding, for example, questions of late ancient ethnic and
religious identity have rightly argued.1 Justice, too, became a central nexus at which
different ideas, ideals, and images came to intersect, particularly for what might be
considered Christian elites: in monasteries, groups of clergy, and even among self-styled
Christian philosophers. These communities, however loosely affiliated, reflected not
only on the distinctive nature of divine justice, but sought to communicate some aspect of
it to the world at large – not least of all since in their midst were formed those who would
become mediators between spaces of Christian privilege and Roman society.
In these settings, I have argued, justice was not only a pressing topic, but one that
did not allow for any simplistic definition. Each monk or clergyman brought with him a
hefty burden of culturally conditioned insights into justice, its promises, and its threats.

1

The list of recent and excellent works on these topics is extensive, and to exclude any threatens to not do
justice to others. The following works should be considered seminal for this trend in scholarship: Seth
Schwartz, Imperialism and Jewish Society: 200 B.C.E. to 640 C.E. (Princeton: Princeton University Press,
2001); Daniel Boyarin, Borderlines: The Partition of Judaeo-Christianity (Philadelphia: University of
Pennsylvania Press, 2004); Denise Buell, Why this New Race: Ethnic Reasoning in Early Christianity (New
York: Columbia University Press, 2008); Jeremy Schott, Christianity, Empire, and the Making of Religion
in Late Antiquity (Philadelphia: University of Pennsylvania Press, 2008).
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By their preaching, the community's Rule, and encounters with intra- and extracommunal practices, bishops and monastic superiors sought to craft understandings of
justice neither wholly beholden to their Roman context nor so otherworldly that they
threatened to take monks and presbyters out of the world entirely. Accordingly, chapters
2 and 3 have sought to introduce the reader to the Roman legal dimension of clergy’s
responsibilities. The episcopalis audientia, discussed in the context of Roman
approaches to conflict resolution and its locus in the Theodosian Code in Chapter 2, is
certainly the practice that has attracted the greatest degree of scholarly attention. It did
not, however, reflect the entirety of clergy’s civic engagement, nor, for that matter, does
it represent more than a small slice of late ancient judicial reflections. Christians
evidently thought, spoke, and wrote about justice with considerable frequency, in a wide
variety of settings, and with particular enthusiasm when addressing themselves to those
who shared their clerical or monastic profession. While individual authors and groups
differed from one another in emphases and the deployment of sources, three strands of
discourse proved particularly influential for such writers across the Latin West: that of
philosophical, biblical, and of Roman legal language. In chapters 4 through 6, I have
sought to address these influences in turn.
Chapter 4 thus addresses the philosophical grounding of particularly Augustine
and Ambrose’s visions of justice. Both authors, much like their educated
contemporaries, had been fully immersed in the popular philosophic admixture of Stoic
and neo-Platonic thought. They accordingly deployed those aspects thereof that struck
them as most appealing or efficacious in the service of shaping Christian communities at
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Milan, Cassiciacum, and Hippo. Unlike biblical and Roman legal discourses,
philosophical influences are discernible primarily in the foundational assumptions upon
which these writers built their conceptions of justice. For the younger Augustine,
Christians thus exercised justice by participated in the divine setting-in-order of the
cosmos – a surprisingly positive assessment of human capacity, vis-à-vis both his
ecclesial mentors and his older self. Augustine’s later monastic writings, including the
Praeceptum, however, nevertheless retain traces of the communal and judicial ideal
formulated under the influence of his early Neoplatonic influences. Ambrose, by
contrast, affirmed much about both the origins and mechanisms of the Stoic ethical
formation he had encountered in Cicero, Plutarch, and related sources. By reconceiving
the primary community in which this formation could take place, as well as the
preconditions, namely baptismal renewal, by which most Christians could enjoy access
thereto, their writings could be appropriated to lay the foundations of Christian judicial
theory.
By contrast, direct biblical influences remain visible at the very surface of
monastic and clerical judicial thought, as I hope to have shown in Chapter 5. They are,
for obvious reasons, part of the uppermost layer of discourse for many late ancient
writers; monastic rules, sermons, and treatises offering advice to clergy thus quote
Scripture extensively and to good rhetorical effect. The latter could sustain any number
of arguments. Certain claims, however, are particularly prevalent: those engaging
familial rhetoric, casting the bishop or abbot as paterfamilias vis-à-vis his monastic
family; those that crafted analogies between the judicial processes of the monastery or
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clerical group and those the monks or clergy could expect to face at the final judgment;
and those that emphasized the importance of Christians, particularly those who by their
profession had marked themselves out as standing in the inner stratum of the church,
being judged only by those who shared their level of devotion.
These topoi, however, also lent themselves to being read through the lens of
Roman law. Particularly Christians' eschatological vision was profoundly shaped by
their and their audiences experiences in criminal trials; writings on this topic thus
reproduced not only aspects of intra-Christian discipline, but drew upon the accusation,
examination, and sentencing phases Christians encountered as parties or observers to
suits before Roman magistrates. Visions of the last judgment, in turn, exerted impact
upon Christians' own judicial practices, including, inter alia, the advice bishops
dispensed to Roman iudices. Indeed, the impact of Roman law extended even to the
innermost stratum of the church – to monastic and clerical communities, whose
engagement with Roman law over matters of violence and property, and even in the very
words that sought to construct these alternative societies attest to the far-reaching effects
of Roman legal discourse.

If the images of judgment, justice, and intercession we encounter in Christian
texts from the fourth and fifth centuries lack for us the depth they had for their original
audiences – if the polyvalence of overlapping discourses has become flat and twodimensional – it is certainly a problem for which late ancient writers would have had a
great deal of sympathy. Teaching others to see was, after all, one of their great
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preoccupations, in large part because of most Christians' manifest inability to discern
what they ought to have been able to recognize "naturally" and "instinctively." One need
call to mind only the post-baptismal catecheses performed by Ambrose, Augustine, and
their contemporaries, in which homilists labor to remind their audiences not only of what
they had seen in the preceding days, but what they ought to have seen, re-visioning the
events in their full spiritual complexity on their audiences' behalf, and in the process reinscribing the latter's experiences through their narration.
It seems both arrogant and misleading to cast myself as following into their
footsteps. And yet, this dissertation represents an attempt, however limited and tentative,
to complicate the discourses surrounding justice in late ancient Christianity, to muddy
waters that seem misleadingly clear, and, conversely, to give their due to details that
might strike modern viewers as out of place. I cannot hope to place any readers, nor even
myself, in the position of fourth- and fifth-century audiences. In this vein, I do not aspire
to fully re-capturing the optical illusions to which I have likened the texts and contexts in
question. Rather, this work has sought to draw attention to the complex interweaving of
strands that form the tapestry of late ancient judicial discourse, tracing at their center the
Gestalt of Christian judicial thought in these crucial years at the turn of the fifth century –
flexible, adaptive, fully engaged with its historical context, and yet cognizant of itself as
ultimately responsible to a Judge and power beyond even the Roman world.
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8.

Appendix: Ambrose on the Virtues
Justice, how to obtain it for oneself, dispense it for others, and ultimately become

identified with it, was a pressing concern for Ambrose as well as for his contemporaries
in both ecclesial and civic spheres. Christians, particularly bishops, could judge others by
their consent and, under the right circumstances, even in the absence thereof. At the
same time, bishops had to submit themselves to the judgment of their fellow clergy, to
local and imperial authorities, and, not least of all, to God, whose judgment they
moreover had to expound to their congregations in the course of preaching the scriptures.
Given the diversity of contexts in which bishops encountered or addressed this
topic, the development of a repertoire of rhetorical strategies for speaking of justice and
judgment, each appropriate to its own set of discourses and deployable either individually
or in conjunction with others, does not come as a surprise. In Ambrose's extant corpus,
the reader thus discerns two broader themes for addressing justice – one that might be
termed "political," the other "divine" – alongside a number of alternative, complementary
ways of speaking of this theme and its manifold manifestations. From their midst
emerges the image of Ambrose as bricoleur – a literary craftsman prepared to engage
both the tools and materials at his disposal in crafting visions of justice for his various
audiences. While the discussion of these themes below for obvious reasons cannot do
justice to the depth and breadth of Ambrose’s thought or indeed the broader discourses
that informed it, I have chosen texts reflective of wider trends that run throughout the
extant corpus of Ambrose’s work.
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8.1

The Political Virtue: Justice and the Unity of the Virtues
In De Officiis 1.126-128, Ambrose argues for a philosophically accented approach

to virtue theory that emphasizes the unity of prudence, justice, moderation, and courage.
Inasmuch as these virtues mutually imply one another, a person cannot manifest any one
of them without also having attained to the others. Accordingly, Ambrose argues that
“justice cannot exist without prudence, since it takes no small measure of prudence to
determine which is the just course of action and which is the unjust. . . . But similarly
prudence cannot exist without justice, since piety towards God is the beginning of
understanding . . . It is quite clear, then, that these and all the other virtues are closely
related to one another" (1.126, 128; 192-3).
Ambrose here echoes a line of philosophical reflection particularly identified with
Stoicism, albeit already present in the writings of Plato and Aristotle. Cicero, Ambrose’s
model for his treatise on duties, thus asserts that “it is agreed upon among all
philosophers, and I myself have often argued, that he who has one virtue has them all”
(2.10.35), and quotes Plato in support of his claim that knowledge without justice is not
wisdom but cunning, and that even courage without being guided by justice and wisdom
is mere impudence (1.19.63).2 Similarly, Diogenes Laertius ascribes to Zeno the teaching
that all virtues lead into one another,3 and affirms that the Stoics “say that the virtues
reciprocally imply one another, and that one who has one has them all,” while Plutarch

2

Cicero, in his discussion of each of the virtues, goes to great length to emphasize their arising as part of a
holistically virtuous mindset and persona (De officiis 1.18.61-29.92).
3

Zeno, SVF I, frag. 200; pg. 49.
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cites the Stoic sage Menedemus of Eretria as having “[taken] away both the number and
the differences of virtue, by asserting it to be but one, although distinguished by several
names; holding that, in the same manner as a mortal and a man are all one, so what we
call temperance, fortitude, and justice are but one and the same thing.”4
Christian writers preceding Ambrose, too, were amply familiar with this approach
to virtue: Lactantius thus affirms that “reason teaches that there can be no such thing as
one who is just and unwise, or one who is wise and unjust,”5 while Jerome expounds
Stoic virtue theory to Pammachius by describing the four principal virtues – wisdom,
justice, courage, and moderation – as “mutually connected and coherent with one
another, such that one who lacks any of them, lacks all.”6 Unlike many of his
predecessors, however, Ambrose does not merely cite with approval Stoic understandings
of the unity of the virtues but attempts a Christian reinterpretation of and justification for
these philosophical dicta. Most noticeable among Ambrose’s efforts to this end is his
equation of wisdom (prudentia) with faith, and his emphasis on the latter as the
foundation of all other virtues. While these interpretive moves are most evident in
Ambrose’s De Officiis, the theme of mutuality and unity among the virtues appears in
other places throughout his writings as well. In Ep. 63 to the Church of Vercellae, for
example, Ambrose links prudence (prudentia) with justice (iustitia), going so far as to
remind his correspondents that even though “[f]aith alone will go with you, [then

4

Plutarch, On Moral Virtue 2.

5

Denique, ut concludam disputationem, non posse eundem iustum esse ac stultum, eundem sapientem et
iniustum docet ipsa ratio. Div. Instit. 5.17. in SVF 4.298, pg. 73.
6

Ep. 66.3.
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a]dmittedly justice will accompany you too, if faith leads the way.”7 The letter moreover
reveals the Christian cast Ambrose imposes upon this older, philosophical model.
Counseling the Vercellines to avoid bringing trouble upon themselves, Ambrose thus
argues that
we ought to make an effort that we have no cause to repent either of our
judgments or of the things we have done; for it is the part of a prudent man to be
discerning, so that he might repent only infrequently, since it is the prerogative of
God alone never to repent. But what is the fruit of justice but tranquility of mind,
or what is it to live justly, if it is not to live calmly?8
Ambrose’s argument here rests on the assumption that wisdom (prudientia) leads
to discernment. The latter is, of course, the essential feature of justice in late ancient
discourse: one need think only of the jurist Ulpian’s famous dictum that “just is the
constant and perpetual desire to give to each what is rightfully his.”9 Discernment in turn
enables the individual equipped with both virtues to lead a quiet life. There is little about
this argument that would be out of place in a philosophical treatise on virtue or statecraft.
Two aspects of Ambrose’s argument are nevertheless distinctive. First, the virtuous man
Ambrose has in mind is not the paterfamilias, the head of a domus, nor the head of state,
but one who is in charge of the church wherein “we, both rich and poor, bond and
free, Greek and Scythian, noble and common, are all one in Christ Jesus” (Ep. 63.85) – in
other words, the bishop.

7

Ep. 63.87; unless otherwise indicated, all quotations from this epistle are taken from Liebeschuetz,
Ambrose of Milan, 327.
8

Quamquam id agere debemus, ne nos arbitrii nostri poeniteat, aut facti: prudentis est enim prospicere, ne
frequenter eum poeniteat sui; numquam enim poenitere solius est Dei. Quis vero justitiae fructus, nisi
mentis tranquillitas? Aut quid est juste vivere, nisi cum tranquillitate vivere?
9

Iustitia est constans et perpetua voluntas ius suum cuique tribuendi (Justinian, Institutes 1.1).
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The other peculiarity in Ambrose’s argument vis-à-vis those of his philosophical
contemporaries is the exceedingly qualified nature of his hopes for what can be achieved.
Even a virtuous individual can only aspire to limiting somewhat (ne frequenter) the
number of times he will have to repent of an act or judgment call. Perfect wisdom and
unfailing justice are the province of God, who alone never experiences regret and a
change of heart, Ambrose notes. Unlike for the Stoic Neoplatonic sage, the ideal of
Christian justice is not realizable on the temporal plane but inheres in the Godhead,
particularly the person of the Father.10
Ambrose’s discussion here brings to the fore the tensions that lie at the heart of
late ancient Christian understandings of justice. On the one hand, for Ambrose as for his
educated contemporaries, conceptions of justice as of virtue more generally remained
deeply embedded in the era’s philosophical discourses. On the other hand, however, both
the New Testament and the Hebrew Scriptures pressed justice as a central attribute of the
divine. An account of justice as merely one of the virtues, alongside, for example,
courage and moderation, thus fails to plumb its theological depths. Given that Ambrose’s
discussion of iustitia occurs most frequently in the context of his exposition of Scripture,
discursive themes emphasizing justice as divine virtue par excellence proliferate
throughout his corpus. This emphasis did not serve to divorce justice from the human

10

The question of whether the Stoic sage is, at least in theory, an ideal attainable by a human being has
generated considerable discussion among scholars of ancient philosophy. My presupposition here is that
this is indeed the case, and that becoming [a] sage is thus an ideal to which late ancient Stoics like Plutarch
and those that incorporated Stoic philosophy in the construction of their own systems like Cicero actively
aspired. I here draw upon the work of Malcolm Schofield, The Stoic Idea of the City (Chicago: University
of Chicago Press, 1991), 147-157.
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realm; its function within the Godhead, however, occasionally encouraged its separation
from and exaltation over other virtues.

8.2

The Divine Virtue: Justice and Mercy
Psalm 118 – 119 in modern translations – recounts the Psalmist's delight in God's

law, his eagerness to fulfill it, and concomitant faith in God's judgment. Accordingly,
Ambrose's series of sermons on the text provided the bishop with ample occasion to
speak of justice, both divine and human. In Sermo 20 (Reš), Ambrose thus seizes the
occasion to discuss divine judgment, and particularly the Son's judging in accordance
with the will of the Father. The latter does not hint at the Son's lesser divinity, but his
superior righteousness. Accordingly, "[t]he judgment of the Son of God is just because it
is in accordance with the will of God, and not with the mind of man. God is full of mercy.
His mercy is with judgment, and his judgment is with mercy. He is not merciful without
judgment, nor does he judge without mercy" (40).
The conjunction of justice and mercy in the Godhead is one of the most
characteristic features of Ambrose's exposition of divine judgment; indeed, in the
subsequent paragraphs of the homily he reveals that humanity is beholden to both
qualities for salvation – judgment, inasmuch as God assesses human deeds and gives
grace in accordance with the measure of those deeds' merit, and mercy, inasmuch as even
the most accomplished human being would not be able to win divine approval without
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it.11 There is then a direct, two-fold connection between human and divine justice. On
the one hand, an individual’s cultivation of justice as a virtue allows him to lay claim to
divine justice. Ambrose, commenting upon Psalm 119:121 – “I have done what is
righteous and just: do not leave me to my oppressors.” – thus notes that human justice
triggers divine mercy: “Where there is justice there is mercy and mercy frees from sin"
(16.14; 23). Accordingly, Ambrose asks, how is it conceivable that the psalmist might be
betrayed into the hands of sinners? Divine and human, justice and mercy, are intimately
connected with one another, Ambrose suggests. One calls to the other, and while humans
may at times prove insensible to the call to do justice in emulation of the divine, God
does not similarly fail to reciprocate: the prayer for forgiveness of one’s trespasses in
light of one’s own forgiveness (Matthew 6:12) is therefore bound to prove successful.
In this vein, Ambrose suggests, justice on the human level arises from a chain of
imitation. Christ in his judgment follows the lead of God the Father: “The judgment of
the son is just because it is in accordance with the will of God and not with the mind of
man. God is full of mercy. His mercy is with judgment, and his judgment is with mercy.
He is not merciful without judgment, nor does he judge without mercy" (20.40; 298).

11

Ambrose takes up this theme in an even fuller fashion in a letter to a fellow minister. Therein, Ambrose
expounds the scales of heavenly justice as follows. "There is another balance which pious minds ought to
consider, wherein the actions of individuals are weighed, and wherein for the most part sin inclines the
scale towards judgment, or outweighs good deeds with crimes. Woe unto me, if my offences go before, and
with a fatal weight incline to the judgment of death! More terrible will it be if they follow after, though they
all be manifest to God, even before judgment; neither can things good be secret, nor things full of scandal
be concealed." Accordingly, "on the Day of judgment our works will either succor us, or will sink us into
the deep, weighed down as with a millstone" (Ep. 2.14, 16). Ambrose here is entirely in keeping with the
spirit of his era; indeed, in fifth century Gaul, the theme of the divine scales and all Christians' appropriate
concern whether good or bad deeds preponderated in one's life is particularly prevalent in monastic
writings.
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Similarly, human beings must follow the exemplar of Christ if they wish to cultivate
justice in themselves. “Learn, judges of the world, the mind that you ought to have when
you are judging, what seriousness, what sincerity,” Ambrose exhorts his audience (20.37;
297). To this end, Ambrose extracts a great deal of practical advice on judicial ethics
from Christ’s claim to be able to do nothing by himself (John 5:30). Like Christ,
[a] good judge does not act arbitrarily, nor simply follow his own inclinations, but
delivers judgments according to laws. He knows the laws, and bows to them, and
does not indulge his own whims. He does not arrive at the courts from home with
his mind made up and everything worked out. As he hears, so does he judge.
According to the nature and the case being tried so he tries to discern what is
right. He follows the laws. He does not turn them upside down. He does not
change, but examines the merits of each case (20.36; 297).
Indeed, Ambrose avers, the incarnation serves in large part the goal of teaching
humanity how to judge with the mind of God – a mind in which are perfected both justice
and mercy.
That Ambrose regards Christ’s exemplar as exceedingly practical becomes
apparent in his Ep. 25, a letter to a Roman magistrate, who had apparently questioned
Ambrose about the reconcilability of his Christian profession and his office’s
responsibility to at times impose the death penalty in criminal matters. Ambrose in his
reply stops short of commanding the man to avoid the latter, noting that “[y]ou see both
what power your commission gives you, and also where mercy would lead you; you will
be excused if you [put a criminal to death], and praised if you do not do so.”12 Instead, he
recounts the parable of the woman caught in adultery (John 8:1-11). Jesus’ action in this

12

Vides igitur quid auctoritas tribuat, quid suadeat misericordia. Excusationem habebis, si feceris: laudem,
si non feceris (Ep. 25.3).
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case provide for Ambrose’s correspondent “an example . . . to follow, for it may be that
there is hope of amendment for this guilty person.”13 Accordingly, while Ambrose
patently expects judges to exercise mercy alongside justice in emulation of Christ,
“mercy should proceed from [judges’] own free will, rather than from any legal
necessity.”14

8.3

The Ubiquitous Virtue: Ambrose as Bricoleur.
Ep. 25 and the homilies on Psalm 118/119 suggest that Ambrose did not hesitate

to single out justice for discussion or even for exaltation vis-à-vis other virtues.
Accordingly Ambrose does not scruple, e.g., to declare justice superior in applicability to
courage and in public efficaciousness to chastity. Scripture’s frequent references to
justice and its pairing with mercy as central attributes of God undoubtedly facilitated its
special status among the virtues. Such accounts are of course not necessarily incoherent
with an understanding of justice as grounded in faith or wisdom, nor even with a theory
emphasizing the unity of virtues. After all, Cicero too could single out particular ones
among the virtues as appropriate to particular life stages.15 Yet too heavy-handed an
approach to bringing structure to Ambrose’s writings on this subject risks missing the
methodological strengths of his approach.16

13

Habes quod sequaris; potest enim fieri, ut ille criminosus possit habere spem correctionis (Ep. 25.8).

14

Ut in voluntate magis abstinentis, quam in necessitate sit legis (Ep. 25.9).

15

Cf. De officiis 1.34.122-126.

16

Such may be the case with, e.g., Marcia Colish’s assessment that “[t]he major and irreducible ambiguity
that remains in Ambrose’s treatment of Stoic themes lies in his conflicting conceptions of nature and
natural law” (The Stoic Tradition, 2.70), insofar as Colish construes this ambiguity as a problem to be
solved rather than a testament to the vibrancy of Ambrose’s thought.
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In Claude Levi-Strauss’ famous phrase, Ambrose is a bricoleur – an intellectual
artisan who conserves “all these old concepts within the domain of empirical discovery
while here and there denouncing their limits, treating them as tools which can still be
used.”17 Accordingly, throughout his writings Ambrose deploys popular philosophical
and civic discourses alongside theological and exegetical insights gleaned from his study
of his Greek predecessors. While he has been excoriated by both his late ancient
contemporaries and present-day scholars for his works’ literary dependencies, Ambrose
routinely interjects a pointed critique of another author’s reading or an attempt to
customize the latter for his own context. Ambrose’s exposition of justice in homily,
letter, and treatise moreover ultimately remains responsive to the “raw materials” with
which each occasion presented him. Prominent among these were, of course, the
Scriptures he encountered in his role as preacher at Milan, and the exposition of which
Ambrose evidently recognized as being his chief episcopal task: both among his extant
letters and his written works more generally, biblical interpretation takes pride of place.
Justice as the hallmark of divine nature and the aspirational – if never in this life fully
realized – goal of human emulation of God and Christ thus lies at the heart of many of
Ambrose’s disquisitions on the subject.
That the emerging picture – of Ambrose’s views on philosophy, of Ambrose’s
understanding of justice, indeed of Ambrose himself – remains stubbornly out of focus is,
I suspect, a reflection of the nature of his work. Therein, the reader apprehends Ambrose

17

Jacques Derrida, “Structure, Sign and Play in the Discourse of the Human Sciences,” in Postmodernism:
Foundational Essays, ed. Victor E. Taylor and Charles E. Vinquist (New York: Routledge, 1998), 510.
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in the midst of a life of ministry to a bustling metropolis at one of the most precarious
points in late ancient history. His writings address themselves to the exigencies of
congregation, clergy, and Empire, and convey vividly the bishop’s movement from
administration to exposition, judgment to defense, learning to teaching. Iustitia was for
Ambrose and his contemporaries a virtue, practice, and theological confession central to
many of these habitus. The complexities the reader discerns when examining the many
literary snapshots that appear in Ambrose’s corpus show the bishop as well as his subject
in constant motion without thereby losing their internal coherence.
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