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Death on a Road (Dem. 23.53) 
 
 
According to a famous passage in Demosthenes, “It was permitted to kill a highwayman 
who waylaid one on a road.”1 The law is quoted at 23.53:  

 
Ἐάν τις ἀποκτείνῃ ἐν ἄθλοις ἄκων, ἢ ἐν ὁδῷ καθελὼν ἢ ἐν πολέµῳ ἀγνοήσας, ἢ ἐπὶ δάµαρτι ἢ ἐπὶ 
µητρὶ ἢ ἐπ’ ἀδελφῇ ἢ ἐπὶ θυγατρί, ἢ ἐπὶ παλλακῇ ἣν ἂν ἐπ’ ἐλευθέροις παισὶν ἔχῃ, τούτων ἕνεκα µὴ 
φεύγειν κτείναντα. 
 
If one kills unwillingly in games, or by killing in a road, or having failed to recognize (a comrade) in 
war, or (if one kills a man who is) with a wife, or with a mother, or with a sister, or with a daughter, or 
with a concubine kept for purpose of producing free offspring, he shall not, for these (acts) go into 
exile for having killed.2 
 

The phrase ἐν ὁδῷ καθελών itself says nothing about highway robbery or ambush, which 
are generally regarded as the circumstances involved in this claim to lawful homicide.3 If 
we turn to Demosthenes for explanation we find none; he discusses the other three 
scenarios, but not this one.4 The Ath.Pol. does not mention it at all.5 The modern view 
comes from Harpocration. 
                                                

1 MacDowell 1978: 114; also 1963: 73: “catching him waylaying him,” and 75-76. 
2 Sometimes “shall not defend himself in court as having killed” (µὴ φεύγειν κτείναντα) vel sim. But 

see Gagarin 1981: 114-115n8. “With” cannot adequately capture the force of ἐπὶ; see Carey: 1995: 409-
410n9 and 10. 

3 E.g. Todd 1993: 274n18: “defence against highway robbery” (but cf. Todd 2007: 127: “catching him 
on the highway”); Phillips 2008: 60: “killing a highway robber in self-defense,” 2013: 57: “having come 
upon a highway robber in the road;” Harris 2010: 133: “This clause of the law on just homicide therefore 
absolved from guilt the man who killed someone who plotted to kill or capture him and lay conealed, then 
attacked him suddenly.” Lanni 2006: 87, indicates that the highwayman is a matter of interpretation: 
“overpowering someone on the road [i.e. defending oneself from a highway robber].” Carawan 1998: 92, 
cautiously: “slaying upon the road;” Sealey 1983: 283 too: “or if someone kills someone on overcoming 
him in the road.” 

4 Dem. 23.54-55: καίτοι σκέψασθ’ ὡς ὁσίως καὶ καλῶς ἕκαστα διεῖλεν ὁ ταῦτ’ ἐξ ἀρχῆς διελών. ἄν τις 
ἐν ἄθλοις ἀποκτείνῃ τινά, τοῦτον ὥρισεν οὐκ ἀδικεῖν. διὰ τί; οὐ τὸ συµβὰν ἐσκέψατο, ἀλλὰ τὴν τοῦ 
δεδρακότος διάνοιαν. ἔστι δ’ αὕτη τίς; ζῶντα νικῆσαι καὶ οὐκ ἀποκτεῖναι. εἰ δ’ ἐκεῖνος ἀσθενέστερος ἦν 
τὸν ὑπὲρ τῆς νίκης ἐνεγκεῖν πόνον, ἑαυτῷ τοῦ πάθους αἴτιον ἡγήσατο, διὸ τιµωρίαν οὐκ ἔδωκεν ὑπὲρ 
αὐτοῦ. πάλιν ‘ἂν ἐν πολέµῳ’ φησὶν ‘ἀγνοήσας,’ καὶ τοῦτον εἶναι καθαρόν. καλῶς· εἰ γὰρ ἐγώ τινα τῶν 
ἐναντίων οἰηθεὶς εἶναι διέφθειρα, οὐ δίκην ὑπέχειν, ἀλλὰ συγγνώµης τυχεῖν δίκαιός εἰµι. ‘ἢ ἐπὶ δάµαρτι’ 
φησὶν ‘ἢ ἐπὶ µητρὶ ἢ ἐπ’ ἀδελφῇ ἢ θυγατρί, ἢ ἐπὶ παλλακῇ ἣν ἂν ἐπ’ ἐλευθέροις παισὶν ἔχῃ,’ καὶ τὸν ἐπὶ 
τούτων τῳ κτείναντ’ ἀθῷον ποιεῖ, πάντων γ’ ὀρθότατ’, ὦ ἄνδρες Ἀθηναῖοι, τοῦτον ἀφιείς. “And note how 
piously and well the one who originally defined these things defined them. “If someone kills someone in 
games,” he determined that this man did not do wrong. Why? He did not regard the thing that happened, 
but the intent of the one who had done it. And what is that? To conquer the man alive, not to kill. But if that 
man was too weak to bear the pain for victory’s sake, then he (sc. the lawmaker) thought him responsible 
for the suffering (that befell) him; wherefore he provided no vengeance on his behalf. Fine. For if I 
destroyed someone, because I thought him one of my enemies, it is just for me not to suffer legal exaction 
but to find pardon. “Or with a wife,” he says, “or with a mother or with a daughter, or with a concubine 
whom he has for purpose of free children,” and he makes guiltless anyone who kills a man who is with any 
of these—most rightly of all, Athenian men—letting this man off.” 

5 Ath.Pol. 57.3: ἐὰν δ’ ἀποκτεῖναι µέν τις ὁµολογῇ, φῇ δὲ κατὰ τοὺς νόµους, οἷον µοιχὸν λαβών, ἢ ἐν 
πολέµῳ ἀγνοήσας, ἢ ἐν ἄθλῳ ἀγωνιζόµενος, τούτ[ῳ] ἐπὶ Δελφινίῳ δικάζουσιν. “If one admits to killing, 
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‘Road’ is not ‘Ambush’ 
 
In two passages the lexicographer asserts that the phrase indicates killing a person who 
was lying in ambush.  

 
Ἢ ἐν ὁδῶι καθελών: ἀντὶ τοῦ ἐνεδρεύοντα ἑλών, τουτέστι ἔν τινι ἐνέδρᾳ καταβαλών· Δηµοσθένης ἐν 
τῷ κατ’ Ἀριστοκράτους.6 
 
Or having killed in a road: for ‘having caught a person while he is lying in ambush,’ that is ‘having 
struck (someone) down in an ambush.’ Demosthenes in Against Aristocrates. 
 
Ὁδός: Δηµοσθένης ἐν τῷ κατ’ Ἀριστοκράτους φησὶν “ἢ ἐν ὁδῷ καθελών” ἀντὶ τοῦ ἐν λόχῳ καὶ 
ἐνέδρᾳ. τοιοῦτον δὲ εἶναι καὶ τὸ Ὁµηρικόν φασιν “ἢ ὁδὸν ἐλθέµεναι” [Hom. Il. 1.151]. εἰ δὲ ψιλωθείη 
ἡ προτέρα, σηµαίνει τὸν βαθµὸν, ὡς παρὰ Λυσίᾳ ἐν τῷ κατὰ Φιλίππου, εἰ γνήσιος ὁ λόγος.7 
 
Road: Demosthenes in Against Aristocrates says, “or having killed in a road” for ‘in a trap’ and ‘in an 
ambush.’ They say that the Homeric “or to go a road” is also such. And if the first syllable should be 
written with smooth breathing, it denotes ‘threshold,’ as in Lysias, in Against Philippus, if the speech 
is genuine. 
 

The first simply asserts Harpocration’s understanding that the lemma “means” or “is for 
(ἀντὶ τοῦ) X.” The second restates the first and adds a passage from Homer, which, 
unnamed authorities claim, exhibits the same use. 
 Homer then. Agamemnon has just proposed an expiatory embassy to Chryses and 
has suggested that Achilles, named last in a list of four and insultingly dubbed “the most 
terrible of all men,” might lead the group.8 Achilles erupts (Hom. Il. 1.149-151):  

 
ὤ µοι ἀναιδείην ἐπιειµένε κερδαλεόφρον 
πῶς τίς τοι πρόφρων ἔπεσιν πείθηται Ἀχαιῶν 
ἢ ὁδὸν ἐλθέµεναι ἢ ἀνδράσιν ἶφι µάχεσθαι; 
 
You, cloaked in shamelessness, greed-minded, 
how is any of the Achaians to heed your words readily, 
either to go on a road or to fight men with force?! 
 

Harpocration does not name his source for the interpretation of this passages, but the 
scholia may hint at what he might have seen (Σ ad. Hom. Il. 1.151 [Erbse]): 

 

                                                                                                                                            
but says that (one killed) in accordance with the laws, e.g. having caught a moichos, or having failed to 
recognize (a comrade) in war, or competing in games, they bring him to trial at the Delphinion.” 

6 Suda s.v. Ἢ ἐν ὁδῷ καθελών: ἀντὶ τοῦ ἐνεχθέντα ἑλών. τουτέστιν ἔν τινι ἐνέδρᾳ καταβαλών. 
Δηµοσθένης ἐν τῷ κατὰ Ἀριστοκράτους; essentially the same, but for the evidently corrupt “ἐνεχθέντα.” So 
also Photius: s.v. ἢ ἐν ὁδῷ καθελών. 

7 Suda s.v. Ὁδός· Δηµοσθένης ἐν τῷ κατὰ Ἀριστοκράτους· ἢ ἐν ὁδῷ καθελών. ἀντὶ τοῦ ἐν λόχῳ καὶ 
ἐνέδρᾳ. τοιοῦτον δὲ καὶ τὸ Ὁµηρικόν· ἢ ὁδὸν ἐλθέµεναι. εἰ δὲ ψιλωθείη ἡ προτέρα συλλαβή, σηµαίνει τὸν 
βαθµόν; a very lightly excerpted version of the same. Photius: Ὁδός: Δηµοσθένης ἐν τῶι κατὰ 
Ἀριστοκράτους· ἢ ἐν ὁδῶ καθελών· ἀντὶ τοῦ ἐν λόχωι καὶ ἐνέδρα· τοιοῦτον δὲ καὶ τὸ Ὁµηρικόν· Ἢ ὁδὸν 
ἐλθέµεναι· εἰ δὲ ψιλωθῆ ἡ προτέρα συλλαβὴ, σηµαίνει τὸν βαθµόν. The same in Photius: s.v. Ὁδός. 

8 Hom. Il. 1.146: πάντων ἐκπαγλότατ’ ἀνδρῶν. 
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ἢ ὁδόν: φασὶ µέν τινες περὶ τοῦ πλοῦ λέγειν. b (BCE4) ἐγὼ δὲ τὸν λόχον φηµί, b (BCE4) T ἐπείπερ τὴν 
ὁδὸν λοχῶσι, T ἵνα τοὺς δύο κινδύνους ὁρίζῃ ἐν ταὐτῷ, ὃν µὲν τῶν ἀριστέων ὡς ἴδιον, ὃν δὲ τῶν 
ὄχλων ὡς κοινόν, ὡς κἀκεῖ b (BE4) T “οὐδέ ποτ’ ἐς πόλεµον ἅµα λαῷ / οὔτε λόχον <δ’> ἰέναι σὺν 
ἀριστήεσσιν” (Α (5) 226–7). b (BCE4) T  
 
Some say that he is talking about a voyage, but I say (that he means) ‘ambush,’ for the very reason that 
they are laying an ambush on the road, so that he is defining two risks in the same word, on the one 
hand that which belongs to the best men in particular, and on the other that which belongs to the 
masses in general, as (he does) also there: “not ever [have you dared in your heart to gear up] for battle 
with the people, nor to go on an ambush with the best men." 
 

The scholiast rejects a competing view, that ‘to go a road’ here means to go on a voyage, 
a well-attested use.9 Instead, he thinks, the phrase meant to lay an ambush, an offensive 
tactic for the select few. On that idea, Achilles asked: who among elites will obey your 
commands to lay an ambush and who among the general force will heed your call to 
battle? But Harpocration says that to ‘kill on a road’ was to fall into an ambush not to lay 
one. His interpretation, then, is consistent not with this view, but with one that is found in 
the D scholia (at Il. 1.151): “or [to go a] road [sc. means] ‘or to come to a road,’ that is 
‘to fall into an ambush’ (εἰς ἐνέδραν κατελθεῖν).”10 Thus, unnamed authorities think that 
the phrase means ‘voyage,’ while one scholiast thinks that it indicates laying an ambush 
and another thinks that it denotes falling into an ambush, a view with which Harpocration 
appears to be sympathetic.11 Three voices out of four agree that the word ‘road’ or the 
phrases ‘to go a road’ or ‘on a road’ by themselves bespeak ambush.  
 They do not appear to have been correct. The phrase to ‘go a road’ occurs only 
this once in the Iliad. But we find it numerous times in the Odyssey,12 and also in the 
Homeric Hymn to Apollo, and Theognis, and Aeschylus.13 And in all of these cases it 
                                                

9 See LSJ s.v. II and e.g. Hom. Od. 6.164-165; 9.259-262. 
10 D scholia [Van Thiel] at Il. 1.151: ἢ ὁδὸν ἐλθέµεναι: ἢ εἰς ὁδὸν παραγενέσθαι, ὅ ἐστιν εἰς ἐνέδραν 

κατελθεῖν. The scholia recentiora Theodori Meliteniotis [Nicole] add little: ἢ ὁδὸν] ὁδός σηµαίνει τρία· τὸν 
πλοῦν, ὡς τὸ «τὴν ὁδὸν ἣν Ἑλένη<ν περ ἀπήγαγεν> εὐπατέρειαν» (Il. VI, 292.), καὶ τὴν ἐνέδραν, ὡς τὸ 
«ὁδὸν ἐλθέµεναι ἢ ἀνδράσιν», καὶ <τὸν νόµον>, ὡς τὸ «µακάριοι οἱ ἄµωµοι <ἐν ὁδῷ>, οἱ πορευόµενοι ἐν 
νόµῳ Κυρίου». (Psalm. CXVIII, v. 1.) “Road means three things: voyage, as in “the voyage on which he 
hauled back well-sired Helen,” and ambush, as in “going a road or against men,” and the law, as in “blessed 
are the blameless on a path who walk in the law of the Lord.”” 

11 Like Harpocration, Eustathius connects Dem. 23.53 with the line of Homer (p110 ad Hom. Il. 
1.151): Ὅτι δύο οἶδεν ἐνταῦθα τρόπους πολέµου ὁ ποιητὴς ἢ ὁδὸν ἐλθεῖν ἢ ἀνδράσιν ἶφι µάχεσθαι. ἔστι δὲ 
ὁδὸν µὲν ἐλθεῖν τὸ τοὺς ἀριστεῖς εἰς λόχον ἀπελθεῖν, ὡς δοκεῖ τοῖς παλαιοῖς, οἳ καὶ ἀπὸ Δηµοσθένους 
φέρουσι χρῆσιν εἰπόντος ἐν τῷ κατὰ Ἀριστοκράτους τὸ «ἐν ὁδῷ καθελών» ἀντὶ τοῦ ἐν λόχῳ. 

12 Od. 3.316: σὺ δὲ τηϋσίην ὁδὸν ἔλθῃς. “And you will journey in vain.” 6.164-165: ἦλθον γὰρ καὶ 
κεῖσε, πολὺς δέ µοι ἕσπετο λαός, / τὴν ὁδόν, ᾗ δὴ µέλλεν ἐµοὶ κακὰ κήδε’ ἔσεσθαι. “For I went there too—
and a great host followed me—on the journey on which indeed wicked pains would be mine.” 9.259-262: 
‘ἡµεῖς τοι Τροίηθεν ἀποπλαγχθέντες Ἀχαιοὶ / παντοίοισ’ ἀνέµοισιν ὑπὲρ µέγα λαῖτµα θαλάσσης, / οἴκαδε 
ἱέµενοι, ἄλλην ὁδὸν ἄλλα κέλευθα / ἤλθοµεν· οὕτω που Ζεὺς ἤθελε µητίσασθαι.’ “We, I say, are Achaians, 
from Troy, blown off course by all manner of winds, upon the great gulf of sea; heading home, we go 
another road, other paths.” 16.137-139: ἀλλ’ ἄγε µοι τόδε εἰπὲ καὶ ἀτρεκέως κατάλεξον, / εἰ καὶ Λαέρτῃ 
αὐτὴν ὁδὸν ἄγγελος ἔλθω δυσµόρῳ. “But come, tell me this and recite it exactly, whether I shall go this 
road as a messenger to ill-fated Laertes.” 21.20-21: τῶν ἕνεκ’ ἐξεσίην πολλὴν ὁδὸν ἦλθεν Ὀδυσσεύς, / 
παιδνὸς ἐών. “For the sake of these, Odysseus went on an embassy, a long road, when he was young.”  

13 HH Apollo 232-233: χαµαὶ δ’ ἐλατὴρ ἀγαθός περ / ἐκ δίφροιο θορὼν ὁδὸν ἔρχεται. “And springing 
to the ground from his chariot, the noble driver goes his way.” Theognis 1.219-220: Μηδὲν ἄγαν ἄσχαλλε 
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simply indicates travel. ‘To go a road’ was a generic expression for journey, implying 
nothing about ambush. The same goes for Achilles’ question at Iliad 1.151, as the context 
shows. Achilles’ next sentence proclaims, “For it was not because of Trojan warriors that 
I came here to fight.”14 The Trojans have not hurt him, “since a great many shady 
mountains and a roaring sea stand between”15 Troy and his home. “But we,” Achilles 
continues, “followed” Agamemnon.16 And so, if Agamemnon is going to devalue the 
honor that led Achilles to come and fight, Achilles concludes, “I am going back to Phthia, 
now, since it is much better to go home with the beaked ships.”17 Achilles begins the 
speech with his journey to fight at Troy and ends it with a threat to abandon the fight and 
journey home. Moreover, he is responding to Agamemnon’s suggestion that Achilles lead 
a peaceful delegation to Chryse. Kirk urges that ὁδὸν ἐλθέµεναι referred to that trip.18 
This makes sense; that voyage was the proposal on the table, the offer that prompted 
Achilles’ speech. For Achilles, ‘going a road’ could refer to the journey to Troy, upon 
whose value he casts doubt, or the voyage to Chryse, which he would not lead—or even, 
as a sort of hendiadys, ‘going to fight’ in a general sense. In any case, a major thrust of 
the exchange between Agamemnon and Achilles is the journey and the fight. Ambush 
does not enter into it. The phrase ‘ὁδὸν ἐλθέµεναι’ implies only travel and nothing about 
ambush, neither in archaic Greek in general nor at Iliad 1.151 in particular. The scholiasts 
misunderstood. 
 Harpocration, I suggest, was similarly mistaken. To be or go or do something “in 
a road” was a straightforward expression, neither pregnant nor very subtle. Hesiod 
advises, “Don’t urinate while you walk, neither on a road nor off a road.”19 A fable of 
Aesop begins, “A lion is walking together with a man on a road, and the man 
declares….”20 Clues to Cyrus’ origins emerge when he and some other children are 
playing “in a road.”21 In Thucydides, the phrase describes troops “on the march” or “en 
route.”22 Also in Xenophon, and Dionysius of Halicarnassus, and Menander—there, not 

                                                                                                                                            
ταρασσοµένων πολιητέων, / Κύρνε, µέσην δ’ ἔρχευ τὴν ὁδὸν ὥσπερ ἐγώ. “Do not be too vexed when the 
citizens are in turmoil, Kyrnos, but go the middle road just as I do.” 1.330-331: Ἥσυχος ὥσπερ ἐγὼ 
µέσσην ὁδὸν ἔρχεο ποσσίν. “Go the middle road quietly, just as I do, with your feet.” Aes. Septem 714: µὴ 
ἔλθηις ὁδοὺς σὺ τάσδ’ ἐφ’ ἑβδόµαις πύλαις. “Do not go these roads to the seven gates.” 

14 Il. 1.152-152: οὐ γὰρ ἐγὼ Τρώων ἕνεκ’ ἤλυθον αἰχµητάων / δεῦρο µαχησόµενος. 
15 Il. 1.156-157: ἐπεὶ ἦ µάλα πολλὰ µεταξὺ / οὔρεά τε σκιόεντα θάλασσά τε ἠχήεσσα· 
16 Il. 1.158: ἀλλὰ σοὶ ὦ µέγ’ ἀναιδὲς ἅµ’ ἑσπόµεθ’ ὄφρα σὺ χαίρῃς. 
17 Il. 1.169-170: νῦν δ’ εἶµι Φθίην δ’, ἐπεὶ ἦ πολὺ φέρτερόν ἐστιν / οἴκαδ’ ἴµεν σὺν νηυσὶ κορωνίσιν 
18 Kirk 1985: 68: “ὁδὸν ἐλθέµεναι: a specific reference to the journey to Khruse proposed by 

Agamemnon.”  
19 Hes. W&D 729: µήτ’ ἐν ὁδῷ µήτ’ ἐκτὸς ὁδοῦ προβάδην οὐρήσῃς. 
20 Aesop Fab. 264: λέων σὺν ἀνθρώπῳ ὁδεύων ὁµοῦ ἐν ὁδῷ, ὁ δὲ ἄνθρωπος αὐτῷ ἔλακε· 

"δυνατώτερον ζῷον ὁ ἄνθρωπος παρὰ τὸν λέοντα." 
21 Hdt. 1.114:  Ἔπαιζε ἐν τῇ κώµῃ ταύτῃ ἐν τῇ ἦσαν καὶ αἱ βουκολίαι [αὗται], ἔπαιζε δὲ µετ’ ἄλλων 

ἡλίκων ἐν ὁδῷ. Καὶ οἱ παῖδες παίζοντες εἵλοντο ἑωυτῶν βασιλέα εἶναι τοῦτον δὴ τὸν τοῦ βουκόλου 
ἐπίκλησιν παῖδα. 

22 Thuc. 2.12.1: εἴ τι ἄρα µᾶλλον ἐνδοῖεν οἱ Ἀθηναῖοι ὁρῶντες σφᾶς ἤδη ἐν ὁδῷ ὄντας. 2.13.1: Ἔτι δὲ 
τῶν Πελοποννησίων ξυλλεγοµένων τε ἐς τὸν Ἰσθµὸν καὶ ἐν ὁδῷ ὄντων. 
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troops.23 A scholiast glossed Homeric ἤϊα as “fodder: not what is eaten at home, but what 
(is eaten) on the road.”24 Roads could be violent places, it is true. By Egyptian custom, “a 
person on a road in the country, upon seeing a person being killed or suffering a violent 
act of any sort” was to offer help or else face death.25 Aesop’s brigand slew a man “on a 
road,” and in view of bystanders.26 And to return to Homer, after hearing of Telemachus’ 
homecoming Antinoos proposes, “Let us act first, catching him in the country away from 
the city, or on a road.”27 Whether Antinoos’ intention was ambush or direct confrontation 
is a matter of interpretation, absent from the Greek. Here and elsewhere, and violent 
circumstances notwithstanding, the phrase ἐν ὁδῶι simply describes one who is “on 
the/one’s way,” “on a/the road,” “en route,” “on a journey,” “travelling,” by land or sea, 
with no necessary implication that anyone was lying in ambush.28  
 In Homer in particular and Greek in general, ‘to go a road’ does not imply 
ambush, and the contrary views of the scholiasts and Harpocration are incorrect. The 
expression indicated travel or journey. Moreover, in Greek and in Demosthenes the 
phrase ‘in a road’ likewise does not suggest ambush and Harpocration’s assertion to the 
contrary is also wrong.  
 
‘Καθαιρεῖν’ is More than ‘Kill’ 
 
So much for ambush. What about the killing? Harpocration observes in the last of his 
three entries to address this clause (first, alphabetically) that καθαιρεῖν is synonymous 
with ἀναιρεῖν and ἀποκτείνειν, and is found with this sense elsewhere. 

 
Καθελών: Δηµοσθένης ἐν τῷ κατ’ Ἀριστοκράτους φησὶν “ἢ ἐν ὁδῷ καθελών” ἀντὶ τοῦ ἀνελὼν ἢ 
ἀποκτείνας. ἐχρήσαντο δὲ οὕτω τῷ ὀνόµατι καὶ ἄλλοι, ὡς καὶ Στησίχορος ἐν Ἰλιοπέρσιδι καὶ 
Σοφοκλῆς ἐν Εὐµήλῳ. 

                                                
23 Xen. Cyr. 4.3.13:  ἱππικὴ δὲ οὐκ ἐν ὁδῷ µὲν ἡδίων ἢ αὐτοῖν τοῖν ποδοῖν πορεύεσθαι; 5.3.53: τούτῳ 

µὲν ὁ Κῦρος δοὺς ἡγεµόνας τῆς ὁδοῦ πορεύεσθαι ἐκέλευεν ἡσύχως· οὐ γάρ πω ἐν ὁδῷ πάντες ἦσαν. Dion. 
Hal. 2.52.2: καὶ αὐτίκα τοὺς στρατιώτας ἀναλαβὼν ἐβοήθει διὰ τάχους ἐν ὁδῷ τε ὄντας τοὺς πρέσβεις 
καταλαβὼν ἀφείλετο τοὺς ἀπαγοµένους. Men. Sam. 692-693: ὡς ὁρᾶις, ἤδη βαδίζει κἀστὶν ἐν ὁδῶ[ι. νῦν δὲ 
χρὴ] / κἀµὲ τοὺς ἔνδον προσειπεῖν· ἔρχο[µ’ ἤδη.] 

24 D scholia [Van Thiel] at Hom. Il. 13.103/Zs: βρώµατα. κυρίως δὲ τὰ ἐν τῇ ὁδῶι ἐπιτήδεια. ἐφόδια. 
103/Ls: βρώµατα, οὐ τὰ ἐν οἴκωι δὲ ἐσθιόµενα, ἀλλὰ τὰ ἐν ὁδῶι. 

25 Diod. Sic. 1.77.3 (Hecataeus FGrHist. 264 F25): ἔπειτα εἴ τις ἐν ὁδῶι κατὰ τὴν χώραν ἰδὼν 
φονευόµενον ἄνθρωπον ἢ τὸ καθόλου βίαιόν τι πάσχοντα µὴ ῥύσαιτο δυνατὸς ὤν, θανάτωι περιπεσεῖν 
ὤφειλεν. 

26 Aes. Fab. 157: λῃστὴς ἐν ὁδῷ τινα ἀποκτείνας ἐπειδὴ ὑπὸ τῶν παρατυχόντων ἐδιώκετο, καταλιπὼν 
αὐτὸν ᾑµαγµένος ἔφυγε.  

27 Hom. Oid. 16.383-384: ἀλλὰ φθέωµεν ἑλόντες ἐπ’ ἀγροῦ νόσφι πόληος / ἢ ἐν ὁδῷ. 
28 I cannot tell whether LSJ endorse, or simply acknowledge, Harpocration’s explanation (s.v. I.2): “ἐν 

ὁδῷ on a road, Hdt.1.114; ἐν τῇ ὁ. µέσῃ Id.3.76 (but ἐν ὁ. καθελών Lex ap.D.23.53, expld. by ἐν λόχῳ καὶ 
ἐνέδρᾳ by Harp. s.v. ὁδός).” Note also Philostr. Her. 18.6:  ὑβρίσαντος γὰρ ἐς αὐτὸν πέρυσι µειρακίου 
τινὸς (ἦν δ’ ὥς φασι κοµιδῇ νέον καὶ ἀπαίδευτον), ὥρµησεν ἐπὶ τὸ µειράκιον καὶ ἀπέκτεινεν αὐτὸ ἐν ὁδῷ, 
ποταµῷ τὸ ἔργον προσθείς. “For when, last year, a young man was acting with hybris toward him (and they 
say that he was quite young and uneducated), he rushed headlong against the young man and slew him on a 
road, attributing the deed to a river.” This is a much later text but Philostratus knew both Homer and 
classical Greek well, and here there is open aggression, not ambush. 
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Having killed: Demosthenes in Against Aristocrates says, “or having killed in a road” for ‘having 
made away with’ or ‘having killed.’ Others too used the word in this way, for instance Stesichorus in 
Ilioupersis and Sophocles in Eumelus. 
 

In the law, as it appears in Demosthenes, the two adjacent scenarios define the 
circumstances of the kill carefully: “in games, against one’s will” and “in war, having 
failed to recognize” (ἐν ἄθλοις ἄκων, ἢ ἐν ὁδῷ καθελὼν ἢ ἐν πολέµῳ ἀγνοήσας). If 
καθαιρεῖν was simply a synonym for ‘to kill’ then the participle καθελών does not offer 
the precision that ἄκων and ἀγνοήσας so clearly do and the law specifies clumsily, “if 
one kills … by killing.” Moreover, if ἐν ὁδῶι does not mean ‘having fallen into an 
ambush’ then any killing that was committed on a road was lawful: “if one kills … in a 
road by killing.” That does not seem likely. We are missing something. Either words 
have been omitted in error, or else we and Harpocration both have failed to understand 
καθαιρεῖν. 
 Omission or corruption are nearly always possibilities, especially where 
documents quoted by the orators are concerned. In this case, Carawan suggests that the 
phrase, ‘ἢ ἐν ὁδῷ καθελών’ is ancient but not Draco’s, that “there was a later statute 
recasting the substance of Draconian laws on justifiable killing to be found in the 
enabling ordinance for the Delphinium court,” and that the editor (of Demosthenes) 
found ἢ ἐν ὁδῷ καθελών there and inserted it at 53, “probably assum[ing] that the 
Draconian law of justifiable homicide that Demosthenes had read to the court in §53 was 
the same as the law of the Delphinium court to which he alludes in §74.”29 If this is what 
happened, then perhaps in an attempt to mirror the structure of “ἐν ἄθλοις ἄκων” and “ἐν 
πολέµῳ ἀγνοήσας” a longer phrase was pared down to “ἐν ὁδῷ καθελών”—all of this at 
the point of reformulation of Draco’s laws, or transfer to the edition of Demosthenes. But 
Canevaro argues that “the expression was indeed very old, and the editor [of 
Demosthenes] has also in this case been very conscientious in quoting the law in its 
entirety. Yet Demosthenes and Ps. Aristotle avoided its mention exactly because they did 
not understand it, and therefore would not have been able to explain its meaning;” that 
the law as quoted can “confidently be confirmed as already present in the Urexemplar.”30 
The clause, then, is genuine but was too obscure and archaic for Demosthenes or the 
author of the Ath.Pol. to comprehend. Whichever view is correct, a simple explanation of 
the preserved wording would be most welcome. 
 Καθαιρεῖν is a strong word, and generally does not denote straightforward killing, 
much less defensible killing of an unlawful aggressor. In perhaps its most common use it 
is intensely physical, the word for demolishing inscribed laws and decrees31 and tearing 

                                                
29 Carawan 1998: 92-96, quotes at 94 and 96.  
30 Canevaro 2013: 69, with wider discussion of arguments for and against authenticity at 64-70, 

including conjectures about ancient incomprehension, to which add also Ruschenbusch 1960: 150n106 and 
Gibson 2002: 165. The phrase was known not only to Harpocration, but also to the author of P.Berol. inv. 
5008 [Trismegistos 59647] (see Gibson 2002: 157-171, esp. 160, 165-166), who (at least in the case of the 
lemma ὁ κάτωθεν νόµος) drew on a common source, which may have drawn on Didymos: Gibson 1997. 
The clause is also attested in P.Mich. III 142 [Trismegistos 59552], dated to the second century CE.  

31 IG II2 43.31-35; 98.10-11; 448.66-67; 116.39; in literary representations too, e.g.: Thuc. 1.139.2: οἱ 
δὲ Ἀθηναῖοι οὔτε τἆλλα ὑπήκουον οὔτε τὸ ψήφισµα καθῄρουν. 



p.7 

down walls,32 a meaning that is widespread and persists.33 But, in archaic and classical 
Greek it often denotes utter destruction, obliteration. In Homer “ruinous fate destroys one 
in long-painful death.”34 Zeus rips the breath from one’s chest.35 Time obliterates 
everything.36 The gods destroy men like Paris.37 Hecataeus recommends naval build-up 
on such a scale as to require total exhaustion of all of Croesus’ dedications at 
Branchidae.38 Corinth eradicated piracy.39 Panactum was razed.40 The Greeks obliterated 
the power of Priam.41 A tragic chorus cheers the slaughter of Aegisthus.42 The list could 
go on. The verb’s primary range was either ‘tear down,’ or else something more like 
‘devastate’ than ‘kill,’ either one an odd choice for describing the reaction of a traveler 
surprised by a brigand.  
 There is another meaning, less well attested but long known (LSJ s.v. III), and 
apt: catching up to and overtaking another. So, the Phoenicans pursue and overtake 
(κατεῖλον διώκοντες) an enemy ship.43 Similarly, Cyrus imagines the benefits of learning 
to ride (Xen. Cyr. 4.3.16):  

 
νῦν µὲν γὰρ ἔγωγε ἀγαπῶ ἤν γ’ ἐξ ἴσου τῳ θεῖν ὁρµηθεὶς ἀνθρώπων µόνον τῇ κεφαλῇ πρόσχω, κἂν 
θηρίον παραθέον ἰδὼν δυνασθῶ διατεινάµενος φθάσαι ὥστε ἀκοντίσαι ἢ τοξεῦσαι πρὶν πάνυ πρόσω 
αὐτὸ γενέσθαι. ἢν δ’ ἱππεὺς γένωµαι, δυνήσοµαι µὲν ἄνδρα ἐξ ὄψεως µήκους καθαιρεῖν· δυνήσοµαι δὲ 
θηρία διώκων τὰ µὲν ἐκ χειρὸς παίειν καταλαµβάνων, τὰ δὲ ἀκοντίζειν ὥσπερ ἑστηκότα. 
 
For now, I at least am pleased if, having commenced to run with any man on even footing, I beat him 
by only a head, and if on seeing an animal running by I am able, with a stretch, to make it in time to 
spear or shoot it before it gets too far ahead. But if I become a horseman I shall be able to overtake a 
man at a distance as far as I can see. And I shall be able, when pursuing animals, upon catching some, 
to strike them by hand, and to spear others as if they were standing still. 
 

                                                
32 Thuc. e.g. 1.56.2, 1.101.3, 1.117.3, 5.33.3, 8.93.1. 
33 See e.g. in Demosthenes alone 16.27; 19.61, 275, 312; 20.37; 24.209; 27.7; 58.67. 
34 Hom. Od. 2.100, 3.238, 19.245: µοῖρ’ ὀλοὴ καθέλῃσι τανηλεγέος θανάτοιο. 
35 Pyth. 3.56-58: χερσὶ δ’ ἄρα Κρονίων / ῥίψαις δι’ ἀµφοῖν ἀµπνοὰν στέρνων κάθελεν / ὠκέως, αἴθων 

δὲ κεραυνὸς ἐνέσκιµψεν µόρον. 
36 Aes. Fr. 469 [Radt]: χρόνος καθαιρεῖ πάντα γηράσκων ὁµοῦ. 
37 Aes, Ag. 396-402: λιτᾶν δ’ ἀκούει µὲν οὔτις θεῶν, / τὸν δ’ ἐπίστροφον τῶν / φῶτ’ ἄδικον καθαιρεῖ· / 

οἷος καὶ Πάρις ἐλθὼν / ἐς δόµον τὸν Ἀτρειδᾶν / ἤισχυνε ξενίαν τράπε/ζαν κλοπαῖσι γυναικός. 
38 Hdt. 5.36: εἰ δὲ τὰ χρήµατα καταιρεθείη τὰ ἐκ τοῦ ἱροῦ τοῦ ἐν Βραγχίδηισι, τὰ Κροῖσος ὁ Λυδὸς 

ἀνέθηκε, πολλὰς εἶχε ἐλπίδας ἐπικρατήσειν τῆς θαλάσσης. 
39 Thuc. 1.13.5: τὰς ναῦς κτησάµενοι τὸ λῃστικὸν καθῄρουν. 
40 Thuc. 5.42.1:  τὸ µὲν Πάνακτον ὑπὸ τῶν Βοιωτῶν αὐτῶν καθῃρηµένον ηὗρον; similarly 3.68.3, 

4.116.2. 
41 Hdt. 1.4:  Ἕλληνας δὲ Λακεδαιµονίης εἵνεκεν γυναικὸς στόλον µέγαν συναγεῖραι καὶ ἔπειτα 

ἐλθόντας ἐς τὴν Ἀσίην τὴν Πριάµου δύναµιν κατελεῖν. 
42 Eur. El. 876-878: νῦν οἱ πάρος ἁµετέρας γαίας τυραννεύσουσι φίλοι βασιλῆς / δικαίως, τοὺς ἀδίκους 

καθελόντες. This, just before he walks on stage carrying the dead body. 
43 Hdt. 6.41: τὴν δέ οἱ πέµπτην τῶν νεῶν κατεῖλον διώκοντες οἱ Φοίνικες. 
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Now, in such circumstances, destruction may be the goal, so that the word may convey 
more than simple overtaking. But to chase, reach, and pass is the basic sense. Simonides, 
we are told, wrote an entire poem in order to ‘overtake’ the saying ‘τὸ χαλεπὸν ἐσθλὸν 
ἔµµεναι’ (Pl. Prot. 343b7-c3): 

 
ὁ οὖν Σιµωνίδης, ἅτε φιλότιµος ὢν ἐπὶ σοφίᾳ, ἔγνω ὅτι εἰ καθέλοι τοῦτο τὸ ῥῆµα ὥσπερ εὐδοκιµοῦντα 
ἀθλητὴν καὶ περιγένοιτο αὐτοῦ, αὐτὸς εὐδοκιµήσει ἐν τοῖς τότε ἀνθρώποις. 
 
Simonides, then, since he was keen to win honor for wisdom, judged that, if he should overtake this 
saying, just as (if one should overtake) a distinguished athlete and prevail over him, he himself would 
be distinguished among the men of his time. 
 

Simonides does not seek to kill the proverb, but to overtake it, to beat it fair and square in 
a contest of wits, to chase it down and pass it by. And yet, the sense of ruin is not far off. 
That poem asserts that “It is not possible for a man to be not bad whom unmanageable 
misfortune has taken down (καθέλῃ).”44 Misfortune, moreover, does not target the lowly 
(344c5-d5): 

 
τίνα οὖν ἀµήχανος συµφορὰ καθαιρεῖ ἐν πλοίου ἀρχῇ; δῆλον ὅτι οὐ τὸν ἰδιώτην· ὁ µὲν γὰρ ἰδιώτης ἀεὶ 
καθῄρηται. ὥσπερ οὖν οὐ τὸν κείµενόν τις ἂν καταβάλοι, ἀλλὰ τὸν µὲν ἑστῶτά ποτε καταβάλοι ἄν τις 
ὥστε κείµενον ποιῆσαι, τὸν δὲ κείµενον οὔ, οὕτω καὶ τὸν εὐµήχανον ὄντα ποτὲ ἀµήχανος ἂν συµφορὰ 
καθέλοι, τὸν δὲ ἀεὶ ἀµήχανον ὄντα οὔ, καὶ τὸν κυβερνήτην µέγας χειµὼν ἐπιπεσὼν ἀµήχανον ἂν 
ποιήσειεν, καὶ γεωργὸν χαλεπὴ ὥρα ἐπελθοῦσα ἀµήχανον ἂν θείη, καὶ ἰατρὸν ταὐτὰ ταῦτα.  
 
Whom, then, does misfortune take down in command of a ship? It is clear that it is not the common 
man. For the common man is ever overtaken. Thus, just as one could not throw down him who is lying 
down, but rather one could throw down him who is standing at the moment so as to make him lying 
down, but not him who is lying down, so also irresistible misfortune would take down him who is 
capable of resisting at the moment, but not him who is ever incapable of resisting; and a great storm 
falling upon a helmsman could make him incapable, and a harsh season befalling a farmer could render 
him incapable, and the same applies to a doctor. 
 

There is no overcoming a man who is down already, no victory in an unfair fight. Thus, 
καθαιρεῖν was the word with which one power beat and supplanted a competing power. 
So Cyrus took down Astyages and Croesus.45 So the prospect of Sparta surpassing 
Athens,46 and the memory of Athens outstripping Persia,47 and a promise that Spartan 

                                                
44 Plato Prot. 344c4-5 [Page fr. 37.15-16]: ἄνδρα δ’ οὐκ ἔστι µὴ οὐ κακὸν ἔµµεναι, / ὃν [ἂν] ἀµήχανος 

συµφορὰ καθέλῃ. 
45 Hdt. 9.122: Ἐπεὶ Ζεὺς ... Πέρσῃσι ἡγεµονίην διδοῖ, ἀνδρῶν δὲ σοί, Κῦρε, κατελὼν Ἀστυάγεα, φέρε, 

γῆν γὰρ ἐκτήµεθα ὀλίγην καὶ ταύτην τρηχέαν, µεταναστάντες ἐκ ταύτης ἄλλην σχῶµεν ἀµείνω; 1.46: µετὰ 
δὲ ἡ Ἀστυάγεος τοῦ Κυαξάρεω ἡγεµονίη καταιρεθεῖσα ὑπὸ Κύρου τοῦ Καµβύσεω; 1.95:  Ἐπιδίζηται δὲ δὴ 
τὸ ἐνθεῦτεν ἡµῖν ὁ λόγος τόν τε Κῦρον ὅστις ἐὼν τὴν Κροίσου ἀρχὴν κατεῖλε, καὶ τοὺς Πέρσας ὅτεῳ 
τρόπῳ ἡγήσαντο τῆς Ἀσίης. Thuc. 1.16.1: ἡ Περσικὴ βασιλεία Κροῖσον καθελοῦσα καὶ ὅσα ἐντὸς Ἅλυος 
ποταµοῦ πρὸς θάλασσαν ἐπεστράτευσε καὶ τὰς ἐν τῇ ἠπείρῳ πόλεις ἐδούλωσε. 

46 Thuc. 1.77.6: ὑµεῖς γ’ ἂν οὖν εἰ καθελόντες ἡµᾶς ἄρξαιτε, τάχα ἂν τὴν εὔνοιαν ἣν διὰ τὸ ἡµέτερον 
δέος εἰλήφατε µεταβάλοιτε, εἴπερ οἷα καὶ τότε πρὸς τὸν Μῆδον δι’ ὀλίγου ἡγησάµενοι ὑπεδείξατε, ὁµοῖα 
καὶ νῦν γνώσεσθε. 

47 Thuc. 6.83.2: καὶ οὐ καλλιεπούµεθα ὡς ἢ τὸν βάρβαρον µόνοι καθελόντες εἰκότως ἄρχοµεν. 
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power would overcome Athenian.48 As with powers, so with individuals. When the 
Cypriot king Onesilus asked his shield-bearer whether he had in mind to attack the 
Persian general Artybius or his dangerous horse, he told the king that he would do as 
ordered but (Hdt. 5.111): 

 
Βασιλέα µὲν καὶ στρατηγὸν χρεὸν εἶναί φηµι βασιλέϊ τε καὶ στρατηγῷ προσφέρεσθαι· ἤν τε γὰρ 
κατέλῃς ἄνδρα στρατηγόν, µέγα τοι γίνεται, καὶ δεύτερα, ἢν σὲ ἐκεῖνος, τὸ µὴ γένοιτο, ὑπὸ ἀξιοχρέου 
καὶ ἀποθανεῖν ἡµίσεα συµφορή· ἡµέας δὲ τοὺς ὑπηρέτας ἑτέροισί τε ὑπηρέτῃσι προσφέρεσθαι καὶ 
πρὸς ἵππον. 
 
I say that it is necessary for king and general to engage with king and general. For if you take down a 
man who is a general, it is great for you, and second, if that man (takes down) you—may that not 
happen!—even to be killed by a worthy man is half the misfortune. (It is necessary) for us attendants to 
engage with other attendants, and with the horse. 
 

General overtakes general, state overtakes state, athlete overtakes athlete. It is a greater 
misfortune for the low to take down the high. That is the normal order of Greek agonistic 
society and the context for this other sense of the word καθαιρεῖν, to pursue and surpass, 
to supplant in geo-political supremacy and to overtake in sport, to run down and leave 
behind. 
 
‘Ἐν Ὁδῷ Καθελών’ is ‘Overtaking on a Road’ 
 
If ἐν ὁδῷ does not mean ‘in an ambush’ but simply ‘in a road,’ and if καθαιρεῖν does not 
mean simply ‘kill’ but in this case ‘overtake,’ though often with an implication of 
destruction, then we have enough to translate the clause literally and sensibly: “if one 
kills … while overtaking on a road.” The English phrase ‘to run someone down’ captures 
the dual sense admirably, meaning both to catch up to and to collide with, to chase down 
and run over. This, I suggest, was the meaning of the clause in the law quoted by 
Demosthenes. Homicides that resulted from misfortune when one traveler on a road 
attempted to overtake another were to be treated as lawful,49 accidental in a manner 
analogous to that which applied to the athlete who meant to do something dangerous but 
not to kill; the driver or rider meant to overtake, but not to kill thereby. Now, this clause 
might appear to be less transparent about the killer’s disposition than the two that flank it. 
But if this use of καθελών implied ‘overtake’ or ‘pass’ or ‘beat’ in a competitive sense, 
then while it carried a clear undertone of violence, its explicit meaning was simply to 
outstrip. If so, the use alone suggested a lack of ‘intent’ to kill. 
 We can see how even a well-informed, careful, scholar such as Harpocration 
might have reached a conclusion that is incorrect, or at least unsustainable by extant 
                                                

48 Thuc. 6.92.5: ἵνα τά τε ἐκεῖ βραχεῖ µορίῳ ξυµπαραγενόµενοι µεγάλα σώσητε καὶ Ἀθηναίων τήν τε 
οὖσαν καὶ τὴν µέλλουσαν δύναµιν καθέλητε. 

49 Vehicular homicide was considered but rejected by Carawan 1998: 92. Ruschenbusch 1960: 150 
describes this scenario as “Wegsperre” (road-block), finding a possible parallel at Lex Francorum 
Chamavorum [MGH Font. iur. Germ. VI] XLI: Si quis viam publicam clauserit, in fredo dominico solidos 
4. I do not understand how this scenario is thought to concern homicide. Thalheim 1894: 50n4 suggested 
accidental ejection of a person from a mountain road. Strictly speaking, ‘overtaking’ describes the passing 
of another vehicle that is going in the same direction; I could imagine such an ancient provision applying to 
accidents with oncoming traffic as well. 
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Greek. To begin, καθαιρεῖν generally means to destroy and destruction often means 
killing, and he found such a use in archaic verse. So, he concluded, the verb at Dem. 
23.53 meant simply to kill. He also found one or more suggestions that Homer had used 
the word ‘road’ to indicate ‘ambush’ and he either inferred or else read that this same 
sense might apply to the passage from Demosthenes.50 He will have known that roads 
could be dangerous and that bandits were a part of both life and the literary imagination. 
So, the apparent Homeric use may have seemed appropriate. Perhaps even necessary: if 
καθαιρεῖν meant to kill, then ἐν ὁδῷ could not mean simply ‘in a road,’ for surely the law 
did not excuse any killing that took place on a road. The context was lawful killing so 
that self-defense against bandits would have seemed appropriate as qualifying 
circumstances. Wrong, I suggest, but not irrational. 
 The modern reader, informed by Harpocration, might seek indication that to kill 
in self-defense was lawful. But a claim of self-defense alone does not appear to have 
secured admission to the Delphinion.51 Moreover, defense against a hidden highwayman 
would seem an oddly narrow framing,52 especially since Draco’s homicide law defined 
terms under which a broader claim to self-defense could be invoked: “and if a person, 
acting in self defense (ἀµυνόµενος) immediately kills one who is plundering or seizing 
(φέροντα ἢ ἄγοντα) by force unlawfully, [the latter] shall die without [the killer paying] 
penalty.”53 This clause is often interpreted as applying to seizure of property only.54 But 
φέρω and ἄγω co-occur,55 rather like English ‘rape and pillage,’ φέρω tending to apply to 
goods and ἄγω to persons or other animals (who upon seizure in war or piracy became 
goods). The pair could apply to animate or inanimate booty, or indeed to both.56 Draco’s 
law of homicide, then, defined the conditions of this claim clearly: the killing must be 
performed in immediate response to seizure of person or property and that seizure must 

                                                
50 Gibson 2002: 165 suggests that perhaps Harpocration’s reference to Homeric parallel might have 

arisen from conflation of καθελών and ἐλθών. On this logic, perhaps he even conflated κατελθεῖν, such as 
we find in the D scholia at Il. 1.151 (the interpretation with which his own seems to be closest), or 
ἐλθέµεναι, such as we find in that line of Homer, with καθελών in Dem. 23.53.  

51 Gagarin 1978. 
52 The other scenarios mentioned in the quoted section are broad: games (ἄθλοις), not e.g. pankration; 

war (πολέµῳ), not e.g. infantry battle; “with” (ἐπὶ) women in a man’s charge, a construction that covered 
both adultery and rape. 

53 Dem. 23.60: Καὶ ἐὰν φέροντα ἢ ἄγοντα βίᾳ ἀδίκως εὐθὺς ἀµυνόµενος κτείνῃ, νηποινεὶ τεθνάναι. 
This seems to be IG I3 104.37-38: κ̣α̣[ὶ ἐὰν φέροντα ἒ ἄγοντα βίαι ἀδίκος εὐθὺς] ἀ̣µυνόµενο|ς κτέ[ν]ει, 
ν̣[εποινὲ τεθνάναι.  

54 Canevaro 2013: 70, with references at n133. 
55 Ε.g. Dem. 3.34, 9.52, 13.6, 18.230, 24.128, 51.13. 
56 Both: Gagarin 1978: 113n9. At Eur. Troad. 1310, Hecuba cries, “ἀγόµεθα φερόµεθ’,” which refers 

to seizure of her person, and Strepsiades laments that his property is being taken by creditors (Ar. Nub. 
239-241): ὑπὸ γὰρ τόκων χρήστων τε δυσκολωτάτων / ἄγοµαι, φέροµαι, τὰ χρήµατ’ ἐνεχυράζοµαι. 
Canevaro 2013: 70 notes that “At [Dem. 23] §62, about the eventuality that Charidemus may φέρειν ἢ 
ἄγειν, Demosthenes writes: ἴστε γὰρ δήπου τοῦθ᾽ ὅτι πάντες οἱ στράτευµ᾽ ἔχοντες, ὧν ἂν οἴωνται κρείττους 
ἔσεσθαι, ἄγουσι καὶ φέρουσι χρήµατ᾽ αἰτοῦντες. The matter seems again to be just χρήµατα.” But this 
example illustrates the dual valence of the phrase (Dem. 23.61): “For surely you know that all who have an 
army, whomever they think they will best, they rape and pillage, demanding money,”  that is, ransom, 
which could be paid toward release of plunder, whether living or not. 
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be both violent and—since force was permitted in some circumstances—unlawful. The 
killing of a highway robber must have been covered by this broader clause and did not 
need to be defined as a “special type of self-defence.”57  
 Athenian law made no special provision for self-defense against highwaymen. 
Greek does not support it. The homicide law of Draco did not need it. It did not exist. 
 
Not Oedipus but Laius 
 
If the suggestion offered here is accepted, then Draco’s homicide law made it difficult to 
prosecute the driver of a vehicle who struck and killed a family member. To a modern 
reader, this might seem an odd exception, not in the same category as boxing accidents or 
death by friendly fire. But it may have made sense to an Athenian in the seventh century. 
Mounted and vehicular travel could be treacherous. Horses startle. Ruts could be deep. 
Roads were often narrow, drop-offs sheer. And chariots at least were notoriously fragile, 
their crashes a fixture of Greek myth and literature.58 Moreover, Greeks’ agonistic 
disposition probably did not make road travel any safer. 
 Model men did not give way. To wit, Laius and Oedipus, the context of whose 
violent clash Gregory neatly explains, “By asserting the right of way either party could 
claim dominance of the public space,” while “to yield the right of way was to be marked 
as an inferior.”59 In recounting the virtues of quiet Delphi Ion observes that “no worthless 
man (πονηρὸς) ever drove me off a road (ἐξέπληξ’)—and that is not to be tolerated, 
giving way, to yield the road (εἴκειν ὁδοῦ) to one’s inferiors (τοῖς κακίοσιν)!”60 These are 
strong words, in contemplation of a scenario both socially charged and physically violent. 
Socrates wraps a similar complaint in humor: Athens is so liberal that even horses and 
donkeys are “accustomed to make their way freely and solemnly, up and down the roads, 
crashing into anyone who encounters them, unless he step aside.”61 Even for pedestrians, 
the road was a place where anger erupted. After reviling the disguised Odysseus, 
“passing by,” Melanthius “kicked him on the hip with a foot, in his folly. He did not drive 
him from the path (οὐδέ µιν ἐκτὸς ἀταρπιτοῦ ἐστυφέλιξεν), but he stood fast. And 
Odysseus wondered whether he ought to charge him and tear his life out with his staff or 
heft him round the middle and dash his head to the ground.”62 Odysseus might have 
reacted with such overwhelming violence, but the beggar whose identity he had assumed 
could not. To Gregory’s good examples we might add Herakles’ encounter with Cycnus, 
                                                

57 MacDowell 1963: 75. 
58 To name just a few drivers: Phaethon, Oenomaus, Hippolytus, Eumelus (Hom. Il. 23.391-397), or 

Adrastus whose chariot crash some thought gave the name to the Boeotian town Harma (Strabo 9.2.11). 
59 Gregory 1995: 144-145. 
60 Eur. Ion 634-637: τὴν φιλτάτην µὲν πρῶτον ἀνθρώποις σχολὴν / ὄχλον τε µέτριον, οὐδέ µ’ ἐξέπληξ’ 

ὁδοῦ / πονηρὸς οὐδείς· κεῖνο δ’ οὐκ ἀνασχετόν, / εἴκειν ὁδοῦ χαλῶντα τοῖς κακίοσιν. 
61 Pl. Rep. 563c5-d1: ἀτεχνῶς γὰρ αἵ τε κύνες κατὰ τὴν παροιµίαν οἷαίπερ αἱ δέσποιναι γίγνονταί τε δὴ 

καὶ ἵπποι καὶ ὄνοι, πάνυ ἐλευθέρως καὶ σεµνῶς εἰθισµένοι πορεύεσθαι, κατὰ τὰς ὁδοὺς ἐµβάλλοντες τῷ ἀεὶ 
ἀπαντῶντι, ἐὰν µὴ ἐξίστηται, καὶ τἆλλα πάντα οὕτω µεστὰ ἐλευθερίας γίγνεται. 

62 Hom. Od. 17.233-237: ὣς φάτο, καὶ παριὼν λὰξ ἔνθορεν ἀφραδίῃσιν / ἰσχίῳ· οὐδέ µιν ἐκτὸς 
ἀταρπιτοῦ ἐστυφέλιξεν, / ἀλλ’ ἔµεν’ ἀσφαλέως. ὁ δὲ µερµήριξεν Ὀδυσσεύς, / ἠὲ µεταΐξας ῥοπάλῳ ἐκ 
θυµὸν ἕλοιτο / ἦ πρὸς γῆν ἐλάσειε κάρη ἀµφουδὶς ἀείρας. 
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at whose obstruction on a road, he warned, “Gentle Cycnus, why now do you aim your 
fleet horses against us, men who are experienced in pain and woe? But keep your 
polished chariot aside and yield the path (κελεύθου / εἶκε).”63 The son of Zeus was not 
about to yield the road to an inferior, powerful as he (and his supporter) may have been.64 
To force someone off a road was a power to which superiors felt entitled—to be forced 
from a road an abuse that they felt entitled to repay with violence.65  
 Draco wrote this clause in a period when violence and the force of social 
hierarchies loomed large, when Attica was “torn by violence where powerful men 
seize[d] poor men and s[old] them abroad.”66 Elites imposed harsh, even mafia-like, 
‘protection’ regimes on poorer residents of the Attic countryside.67 “General insecurity 
was enhanced further because probably in this early phase of developing state 
organization not all areas of Attica’s large territory were equally pacified. During any 
stasis, nobles and their followers may have controlled their own districts. Likely zones of 
potential violence were remote pastures and roads.”68 Even as civil society began to 
blossom, the roads of Attica were liminal places where social status dominated, where 
law looked rather more like that of Homer’s world than Demosthenes’, where the big 
man simply did not yield. This clause in Draco’s law, I urge, preserved and protected that 
old elite entitlement to exercise a particular kind of potentially violent behavior in 
inherently dangerous circumstances, without fear of reprisal.69  
 Well into the classical period, roads remained places in the Greek literary 
imagination where a bit of the heroic mindset endured, where elites demanded the right 
of way, period. Antiquity’s most famous highway killing is the backstory to its most 
famous play. Where three roads meet, father drove at son and son killed father, neither 
knowing the other’s identity, relative social status, or what ills would come. Some have 

                                                
63 Hes. Aspis 350-353: “Κύκνε πέπον, τί νυ νῶιν ἐπίσχετον ὠκέας ἵππους, / ἀνδράσιν οἵ τε πόνου καὶ 

ὀιζύος ἴδριές εἰµεν; / ἀλλὰ παρὲξ ἔχε δίφρον ἐύξοον ἠδὲ κελεύθου / εἶκε †παρὲξ ἰέναι†·” 
64 This episode resonated with the painters and purchasers of sixth-century Attic pottery; it is depicted 

on over a hundred surviving vessels, sometimes featuring not only the combatants but their chariots too: 
Shapiro 1984; chariots: Zardini 2009: 148-152. 

65 On ‘road rage’ see Rusten 1996: 105-107. 
66 Harris 1996: 265, on Solon fr. 4.23-25 [West]. 
67 Harris 1997; Van Wees 1999. 
68 Stahl and Walter 2009: 140. 
69 Carawan 1998: 92 asks how a law on highway killings of any sort might have suited “public policy 

in the same way that athletics, military service, and defence of the oikos against sexual violation called for 
legal safeguards.” An excellent question. Athenian laws generally offer scant detail on their social, cultural, 
or economic background, or on how discrete clauses are meant to serve policy. This law is an artefact of the 
seventh century, long before democracy was even a glimmer on the horizon. The clause before ἐν ὁδῷ 
καθελών protected athletes, who in the seventh century will have been elites. The clause after it protected 
soldiers, who similarly were by and large not the farmers-cum-fighters of a later age. Finally, the last 
scenario mentioned in the quotation permitted a man to kill with impunity in order to protect the women in 
his power, but also (and perhaps especially) the clear line of inheritance and succession to which their 
protection was so essential. Games, horses, war, and the perpetuation of the household were core to an elite 
male’s identity—add hunting and drinking and the picture would be basically complete. There is no 
requirement that all types of lawful homicide fit a common policy or conform to the interests of an 
identifiable constituency. But if one looks for coherence, perhaps it is found here. 
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thought that an Athenian audience might regard Oedipus as innocent of murder, for he 
was waylaid in the road and acted in self-defense.70 But Harris has argued that Athenian 
theatergoers would have understood that Laius and driver had not lain in “ambush,” so 
that Athenian law cannot have recognized their killing as justified and lawful. Moreover, 
the driver shoved and Laius goaded, but Oedipus slew, out of rage. No ambush, no self-
defense, and a disproportionate response: for the audience member who was inclined to 
think in terms of Athenian law, Oedipus had no viable claim to lawful killing; he was 
guilty of homicide.71 
 But if the phrase ἐν ὁδῷ καθελών addressed vehicular homicide committed while 
overtaking someone on a road, then Oedipus’ guilt had nothing to do with the absence of 
ambush. That audience member, if he thought about how the episode looked through the 
lens of Athens’ archaic homicide law, may not have contemplated the innocence of 
Oedipus. He might have wondered about Laius, though: in Oedipus’ version of events the 
old man and driver issued no warning but simply “started driving me off the road,”72 as if 
exercising the superior man’s right and privilege to pass without yielding and to use force 
if opposed. What, then, if the man had simply killed Oedipus in his attempt to pass? 
Father might have incurred neither guilt nor pollution, and so spared the son the very 
same. An awful thing to wonder. But all the more tragic.

                                                
70 See at Harris 2010: 122-123. 
71 Harris 2010: 136-137: guilty, at least insofar as the narrative at OT 800-813 suggests. His account in 

the OC differs in crucial and interesting ways: Harris 2010: 138-139. For another view on Oedipus’ guilt 
and self-defense see Sommerstein 2011. 

72 Soph. OT 804-805: κἀξ ὁδοῦ µ’ ὅ θ’ ἡγεµὼν / αὐτός θ’ ὁ πρέσβυς πρὸς βίαν ἠλαυνέτην. 
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